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A Aem FROM | APPELLATE sab a 
©. AD = “NO 11409 OF 1016. c. ena (€ 
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Present Justice Sir, Asutosh Mookerjee, 
Díi'el-c ET. and -Mr.:Fustice Chotzger.- - 
tust: DRAGHUPATI. SCHATTERIEE-—-..: 
£u? Lat JDEFENDANE— APPELLANT: F 
3a d... ` Vergs.: E 
UN RISHINGHÁ: HORI DAS AND OTHERS 


- 
"o aur >a 
za 
= “ma 4 


PSPRAINTIRES; AND OTHER: DEFENDANTS- a 


2s rie: o [RESPONDENTS re jote” 
Fraudulent -.., transfer — Fraud... accomplished — 
Tyausferee, ‘whether, ‘entitled ' to - recover- possession 
“from transferor — Estoppel = c ue Ed eec 
"sión, ZEN 
pi Spe: 
. nOr. no  prindiple. sof. justice, . equity. ‘andy good . 
l aa is & transferee, under a fictitious. and 
‘Frendi eñt, conveyance never inténded to pass title 
“and executed, without’ consideration tò ‘defraud 
< the! creditors’? of the transferor, entitled to recover 
‘from. the transferor possession of the property 
` through the Gourt, ‘if. the fraudulent PPM has 
in. fact- deen accomplished. (p. 1i col. x.) : 


. "S a Fpa ia = od 
: 


^ H $e j Tos 
"EC x ~ + È ` 


m 
sop The AKE | authority : in such. cases is in 
favour of permitting the defendant to.set up the 
„true, transaction. ; : the maxim nemo allegans Suam 
Turpitudingm audiendus est gives way to the maxim 


siñ pari unis ponor est conditio pone e 6; 


- coli GB) . s 


a dio. v. Joleen: TM 1 Cowp. 341 at p. 3435 
-68 ER. 1120, Preo.Nath~Koer v.-Kazt Mahomed 
Shazid, 8 C. W. N. 62% Nand. Lal v. Jethu Mal, 
-58; Ind- Cas. 255,21. P R1916; 197 P. W. R. 1915 
"and Chenvivappa'v. Puitappa, 11 B. 708; 12 Ind. 
Jur. 102; 6 Ind. Dec. (N:'$.]^466, -relied - upon, " 

Where parties are concerned in illegal agreements 
or other transactions, whether they are mala pro- 


NG or mala in se, Courts of Equity, following . 


‘rules of law as to participators in a common 

e, will: not interpose to grant any relief, and 
will leave the parties where they find them giving 
5‘ relief ‘and no-cowntenance to claims of this sort, 
In other words, wherever two or more persons’ are 
engaged in a fraydulent purpose to injure another, 
"neither. law. «nor, equity- i "ipterfere to" sellers 


: i; 








- either of those persons, as against the other; from 
ihe consequences of their own misconduct, (p; 6, 
“ol. 2.) ` 


.' Story's Equity Jurisprudence, Voluine I, "section 


oe 


;481; relied upon... . SS TL 


The.strictness of thé rule óf^ estoppel y diced hiis 
/been: much relaxed in recent times, ardrit'has' b&én 
maintained. that where both parties to af indenture 
éither know or had the means of knowing that it is 
"'exécutéd for am ‘immoral purpose or in contravention 
Ófa Statute; or of public policy in'gen&rali neither 
«will be: estopped rom: proving facis which. will 
render the instrument void ab initio, (p.-6,;col. e 

(Case-law reviewed,) 

If the purpose for which | a fraudulent assignment 
is niade, isnot cárried into: execution, and nothing 
is done under it, the mere intention to’ effect: ha 
illegal. object, does: not deprive the assignor- of, bis 
“right to take his property back from the assignee 
‘wio has iven no consideration for iti (p. 3, col: 2. 

` Jádu Natl Poddar .v. Rup Lal Pollday, 43 C. 
967; ro C. W..N.:650 i 4 C. L. J. -22, ! Petherpermal 

Chetty V. Muniandy Servai, 35 C. 551; 10 Bom. jl. 
QR. 590; 12 C. W: N.562;5 A. L.']. 290 ; me, L. E 
‘528 ;‘14 ‘Bur. L. R. 108; (Gg M. L. J. 277: 35 1. A 
8; 4 MoL. To 12; 4 Il: B/ R. 266 and ^ Taylor 
V. Bowers, (1876) x Q. B. 291 ; +46 L. J: Q. B.. 39; 
34 Xo. 938; 24 W. R.'499, relied upon. (ra 

Appeal agairist the decree of the Sub- 
“ordinate Judge; Second Court, Burdwan, 
dated the 28th of February 1918, reversir g 
that of the Munsif, Second Court at Katwa, 
‘dated thé 30th Janüary 1915. 

Babus Mohendranath Ray (with him Babu 
Baranasibashi ` Mukherjee), for ‘the Appel- 
Tant.—The plaintiff bases his claim to tecóyer 


possession. upon a fictitious mortgage which 


Was a fraudulent device to delay, if not te 


defeat, the:creditors- of the mortgagor. ‘the 
fraudulent purpose of the’ fictitiots trarlsac- 
tion has been accomplished, ' The. question 
is whether the plaintiff i is entitled to tecover 
possession as against the true owner “on: thé 
basis of the fictitious transfer, and whether 

the.true owner is estoppéd- ‘from sefting up 
the true ‘character ot ie a rte 
defend his possession - 


A 5 
tL S EI 


! Brown (3): 
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My submission is that on principle as well 
as on authority the plaintiff's suit is bound 
to fail. 

Although in Jadu Nath Poddar v. Rup Lal 
Poddar (1) the last word on the subjéct has 
been said. when recovefy is claimed by 
the fraudulent: grantor, the  principlt 
which induced the Court to allow the 
grantee to retain his ill-gotten gain cannot 
be.invoked when. the grantee seeks the 
assistance of the Court to take. away 


from the grantor what rightfully belongs* 


to the latter. . There is clearly a differ- 
ence: between a man's” putting forward 


“his misconduct as a cause of action and his 
Setting it up as a defence. It is true that 


the Court will not permit a plaintiff td set 
up: his iniquity. as a cause of action, but 


there may: be circumstances such as the 
present in which an iniquity is a good de- 


fence to, a cause of action; for where both 
parties to an action are equally to blame, 
Lr Court of justice will leave them, where 


5. they are and will refuse active assistance to» 


“either. of them.. See Per Lord Mansfield in 
` Holman. v. Johnson (2). See also Scott v. 
The right of: the fraudulent 
grantor to plead such a defence has been 


recognised by: the highest judicial authority, 
‘both Indian .and English, Set Babaji v. 
Krishna (4), Pred Nathe.Koer v. Kazi Moham- 
d^ Shazid’ (5), 


Yafemati Krishnayya v. 
` Chunäru Papayya (6), Honapa v. Narsapa 
TR Petherpermal E v. Muniandy Servai 
(8),: Nand. Lal: Jethu. Mal: | (9) and 
Gascoigne V. Cassie (ro). ° 
“There is‘ neither law nor equity in favour 
‘of the plaintiff in the present case and he is 


not’ entitled to any assistance from the 


Court? in his POSER to appropriate wae 


e ESR 10 C.W. N. 650: 4C 1o 1:3 
0) (1775).r Cowp. 341 at p. 343; 98 E. R. FM 
: GY (1892) Z Q: B. 724 at p. 728; 6r L. J. Q. B. 
738 i4 R. 42; 07 Ic T 782 ; AW. R. 2119 57 J: 
P: 213. 
a 18, B.. 378 9 Ind. Dees (N. S.) 756: * 4 
LN: WAN: 620, 1 
"(8) 20 M. 326; 2 Ind, Déc. (N. s.) 231. | 
ey 9378 7 406; I2 Ind., Dec," (Ni s. y 270.' 
+ (8)235 €. 551; '10 Bom. Ij R.. 590; 12 C. W. N. 
562; 5A, 1, J. 2905-7 C. L. Je 528 ;.14 Bur. L. R, 
104 ; 18 M.-L. J..277; 35 I À „ 98; 4M, L. D 12; 
Le B: R..266 (PC). 
s 33 Ind. Cas. 235; ar P. R. 1916; 197. P. W. R. 


915." 
(10) (1918) iK. B. 263 5 Ad I. JKR 


SE 
10347: 34 T. I. Red acd 


up his owh efraud even. in-- defence: : 


is not his, for which he paid no considération 
and which rightfully belongs to the defend- 
&nt in possession. . 

Babu Ram Chandra Mazumdar (with him 


- Babus Brajalal Chakraburity and Narendra 


Nath Chaudhury), for the Plaintifis-Regpond- 
ents,—The authorities on the effect of fráudti- 
lent transfers have recognised a clear distinc- 
tion between the class of cases in which the 
fraudulent purpose has been accomplished 
and that in which the fraud has not been 
effectuated. After the fraud is perpetrated 


` the real owner who ‘is a perpetrator of the 


fraud cannot be permitted to say that the 
apparent" is not the real state of ‘things. If 
it were otherwise there would be nothing to 
check stich cases of clandestine transactions 

in'fraud of creditors, "Thus, forthe protec- ` 
tion of society and not for ‘the purpose; of 
helping a' participator. in a fraudulent 
transaction, it” is: necessary- that the 
real owner should not be permitted. to set 
“The 
defendant by his own deliberate.’ action 
created an ostensibly- valid title in -the 


plaintiff., It is, thereforë, inconsistent with 


ali principles of justice, equfty and good con- 
science to permit him to invoke the assist- 
ance of.the Courts to enable him to escape 


from the- consequences of his own- action. 


See Sidlingappa v. Hirasa (11). Refers also 
to rac dos Poddar v. Rup Lal Poddar (1), 
‘Prodhan v. Manmatha Nath (12), 
Doe d. Roberis v. Roberts (x3).. The case in 


` Preo Nath 'Koer v. Kazi Mahomad Shazid 


(5) only foilows Babaji v. Krishna (4) and 


‘no independent reasoning was assigned for 


that decision. 
Babu Baranasibasht Mukherjee, in reply 
refered to. Robinson’s Settlement, In: ve, 


- Gant v. Hobbs (x4), Sreemutiy Debia Chow- 


darain. v.. Bimola Soonduree.Debia — (15), 
Honapa v. Narsapa (7),- ae Alt v. 
Hedayet Ali (16). 

Babu Krishna Lal Banerjee, for Defend- 


“cant No. 5. pe d 


~ 


JS 31 B. 405 at p. 410; 9 Bom. L. R. 542. 
(r2) 22 Ind. Cas. 86; 18 C. L. J. 616 at p. 619. 
. (13) (1819) 2 B. & Ald. 367; 20 R. K. 477. £06 
E. R. 401. 
.. (14) (1912) 1 Ch. 717 at a 7@5; 91 L. J. i 393; 
106 L. T. 443; 28. T. L. R. 298.. 


(15) 21 W. R. 422 at p. 4 
(16) 29 Ind. Cas. 699; 22 È L. ? 197.0t pp. 205- 
508: 19 C. W.N 1151. 
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- JUDGMENT — This -is~ an appeal by the 
Sond defendant.,in a suit for recovery. 


- of:immoveable property on. establishment, 


of: title; The disputed.land belonged to 
one Saha and was occupied by one Mallik 
asa. fenant under him.- On the 15th June, 
1886, “Saha executed a mortgage-deed “in 
favour of: Das. This transaction, it has 
now’ -been‘ascertained, was fictitious, ` and 
the mortgage- was: effected solely with á 
view to delay, if not to defeat, the creditors 
of Saha. Das. sted’ on the mortgage, 
obtained a'decree, and on the 7th November, 
1892, became purchaser at the sale which 
followed ins due course. . The fifth defend- 
ant is’ the representative-in-interest of 
Saha.’ The second’ defendant is the suc- 
cessor: of Mallik. The plaintiffs are the 
representatives of .Das. They commenced 
this’ action on the 2nd January 1914 for 
declaration of their. title by purchase at 
the mortgage sale and for recovery of posses- 
sion. The! claim was contested by. the 
second, and fifth defendants; They united 
and urged that the mortgage was fictitious 
and had: ‘not vested the title in the plaintiffs: 
The Courts below have found that the mort- 
gage was fictitious : and was a fraudulent 
device to delay, if' not to defeat, the credi- 
tors of the mortgagor. ‘The Courts below 
have. further held that the fraudulent pur- 
rad was, in . fact,- aceomplished.:° The 

‘ourts have,. however, disagreed: upon the 
eh tion whether, upon these facts, the 
plaintifis were entitled to relief.. The Trial 
Court: held that as the mortgage was. ficti- 
tious, no title Had. passed to the plaintiffs, 
who :could not consequently claim a. declara- 
tion of..title and recovery of- possession. 
The Subordinate Judge, on the other hand, 
has held that: as the fraudulent purpose had 
been accomplished, : the mortgage must be 
deemed: operative and: unimpeachable bet- 


ween grantor and grantee, and the. plaintiffs . 


wera; jeonsequently entitled to recover posses- 


sion. ; Thes second. defendant, the tenant, | 


alone. has ;appealed-:against this ‘decree. 
The fifth defendant, who holds the superior 
interest, was joined as a respondent to the 
appeal, and-has. prayed for an order that 
she might, if necessary, be transferred to the 
category of appellants. There can be no 
question that the second . defendant is 
competent. to maintain the appeal He 
is a trausferee of the tenancy, and while 


he has-been oie as. err ds the fifth 
defendant, the plaintiffs ‘have questioned, 
the legality of his purchase . on.the allega- 
tion that the tenancy is non-transferable.. 
The second defendant has, consequently, 
a substantial interest. in. the determination 
of the question whether the superior interest 
has vested in the plaintiffs or is still held 
by -the fifth defendant. 

The history of the development of tié 
Law of Fraudulent Conveyances in Indian 
Courts was reviewed in Jadu Nath Poddar 
v. Ruplal Poddar (ri) It was ruled in 
that case that, if the purpose for which the 
assignment is made, is not carried into. 
execution, and nothing is done under it, 
the mere intention to effect an illegal object 
does not deprive the assignor of his right 
to recover the property. ‘back from the 
assignee who has given no consideratiou 
for-it. This view was approved by. the 
Judicial Committee i: Petherpermal Chetly v. 
Muniandy Serva? (8). ‘The Indian Trusts 
Act; likewise, enacts in section 84 that where 
the owner of property transfers it to another 
for an illegal purpose, and such purpose 
is not carried into execution, or the transferor 
is not as guilty as the transferee,or the effect. 
of permitting the transferee to retain the 
ptoperty might be to, defeat the, provisions. 
of any law, the transferee must hold. the 
property for the benefit of the transferor. 
This is a modification of the stringent rule 
enunciated.in the earliest cases, namely, 
that a person ‘is not entitled to ask a Court 
of Justice to afford him relief from the con- 
sequetices of. his own misconduct. The 
later cases enunciate the more lenient fule 
that the real nature of the transaction 
should guide the Court in determining the 
real rights of the parties. Thus has been 
slowly evolved the modern fule that, 
although where the. intended frand has 
been carried into effect, the Court will 
not allow the true owner to resume 
the individuality which he has once cast 
off in. order to defraud others, .yet if 
he has not defrauded any óne, the Court 
will not punish his intention by giving his 
estate: away to another: whose retention 
of it is.an act of gross fraud; Cf. ene 
V. Bowers (17). e i 

LÀ 

17) (1876) 1 B. 291; 46 L. B, 39; 
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“We have next- to “consider the class of 
dase’ - where. ‘the fraudulent purpose has 
in “fact been accomplished. In such cases; 
itis"well-settled that the Courts will not aid 
a fraudulent ‘grantor to reclaim, or -récover 
ftom “his transferee, property: transferred in’ 
ffaüd ‘of: creditórs; or. its proceeds. - Tite 
obj éct'ofthe rule is not to Protect the fraudu- 
lent grantee, but to protect ‘society, “and 
this purpose’ “canhot bé achieved without 
allowing ‘the grantee to retain his ill-gotten 
gains: ; The reasons for the rule have beer 
éxpressed i in à variety of ways: (x) consider- 
ations: of public policy: as well às the 
éxptessed "provisions “of "the Statute of 
Frauds forbid relief against'a transaction - "of 
this nature; (2) the Courts fefuse to in~ 
terfere, not because‘ they -approve the re? 
prehensible : ‘conduct of the confederate but 
becausé they will not aid the other party 
in’ an illegal undertaking ; (3) the law will 
nof permit" a'party to deliberately put his 
pioperty out ofthis control for a fraudulent 
purpose and then, through the interventioy 
of"the Courts, 'regain the same after his 
fraudulent purpose has been accomplished ; 
(4) where both parties are equally culpable, 
thé'law! will leave the parties where it finds 
them, and not engage itself to determine 
the rights of the matter as between them ; 
(5 when a suitor applies for equitable 
relief; hé must come into Court with clean 
fiands, with respect to thé matters concern- 
ing’ which. he asks: relief; (6) he who doth 
fraid may’ not borrow the hands of the 
Chancellor to draw equity from a fogntain 
hisshand hath polluted; (7) when property 
has-been fraudulently conveyed, the grantor, 
his'heits and'assigus are afterwards estopped 
to set ‘tp the fraud as afoundation for an 
action for the recovery ‘of the property. 
We have stated the leading reasons usually 
assigned in support. of: the rule enforced 
when recovery is:claimed by the fraudulent 
-grantor, in order to enable us to determine 
what rule should be enforced when a re- 
 covery is sought by the'fraudulent grantee. 
"Upon that question, there has been diver- 
‘gence of- judicial opinion, as is indicated 
‘by the decisions in Montefior? v. Montefiori 
(18) ‘and Holman v. Johnson (2). 
In  Montefiori v., — Montefori G8), 


i*.- 
»od4 
Li 


(28) (1702) t Black W 363) 96 E. R 203. 


t 


"mot lend their aid to such a plaintiff. 


Lord Mansfield, C. Em ien invited te decide 

Whether a note without consideration give 
elraudulently to*carry on a marriage treaty; 
shall be good against the drawer, observed: 
that, ' 7 


"no man shall set up.his own iniquity s a de: 
fene any more than as a cause of action.’ ®™. e . 


On the other aad: in “Holman. v. pe 
son (2) -Lord Mansfield, C. J., observed 


as follows :— 

"The objection, that a contract is Good. or 
illegal as between plaintiff and defendant, sounds 
at all times very ill in the mouth of the defendant. 
It is not for his sake, however, that the objection 
is ever allowed ; but it is founded ‘inegeneral prin- 
ciples . of policy, which the defendant has the, 
adwantage of, contrary to the real justice, as bet) 
weet -hinr and the plaintiff, ‘by accident,if F niay’ 
se say. -The principle: of public ‘policy > is” this > 
ex 'dolo malo; non oritur actio. „No Court, will lend- 
its aid tb a man who: founds his cause of action, 
upon an immorál or an illegal act. If, from the 
plaintiff's own stating or Otherwise; ‘the cause’ 
of action appears. to arise ex turpi causa. or the: 
transgression of a positive- law of, this - country, 
there the Couft says he has no right to be assisted. 
It is upon that ground the Court goes; not for’ 
the sake of the defendant, but because they will’ 
-So if the: 
plaintiff and the defendant were to change sides: 
and the defendant was to bring his action against, 
the plaintiff, the Jatter would then have the ‘ad-' 
vantage ofit; for where both are equally. in Jawi, 
DONO est conditio defendentis." 


This. radical divergence of opinion . is: 
reflected. in other judicial pronouncements. 
In. Babaji v. Krishna. (4).Sir Charles. 
Sargent, C. J., remarked that in Chenvirappa- 
v. Puttappa (19) no authority of a. Court 

of Equity: was cited which questions the 
right of a fraudulent grantor to'plead such 
a defence, and he ruled that the defendant’ 
should be heard. ‘This decision was followed: 
by Banerjee and Pargiter, JJ., in Preoa Nath 

Kazt Mahomed Shazid (5), when they 
held that in a suit for recovery of land, the 
defendant is not debarred from pleading that 
a transaction is benami, by reason of his 
having previously successfully set up thé 
benami transaction to defraud creditors; 
it was competent for him. to show 
the real nature of the transaction 
in order to defend ‘his position and defeat 


. (19) 11 B. 798i 12 Ind, Jur. 102; 6 Ind. Deci 
(X, s.) 466. 


wa. mi ' 
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the. claim of the benamidar. 
where, as in Banka Behary v. Raj- Kumar Dass 
(20), the real owner who has successfully 
set wg the benami transaction to defeat 
a or défraud ` his- creditors, himself. asks for 


relief as plaintiff, on the allegation that the’ 


` transfer relied upon by the defendant is a 
benami transaction. The Court will, in 
such a case, refuse relief to the party ‘who 
sets up his own fraud, and will leave matters 
where they are. But that principle does not 
‘hold good where the defendant in possession 
seeks to shéw the real nature of a “transac- 
tion to defend that possession. This view is 


identical with that adopted by Benson, J., in’ 


Yaramati Krishnayya v. Chundru Papaya 
(6) namely, that if a benamidar; who kas used 
‘afraudulent transfer in- his name, to defeat 
an execution levied by his ostensible trans- 
feror, “were to seek the assistance of the 
Court to obtain possession froma the latter, 
.the Court might well allow the transferor 


to plead the real facts, even though the. 
plea involved a declaration by the defendant . 


of his own turpitude. This opinion, subse- 
quently approved by Farran, C.J., in Honapa 
V. Narsapa (7), dissenting from Param Singh 
v. Lalji Mal (21), was fortified by reference to 
the dictum of Parker, J., inVenkatramanna v. 


Viramma (22) to the effect that when a deed ` 


‘is made for an illegal or immoral purpose, a 
defendant against whom it is sought to be 
‘enforced may—not for ‘his own sake, 
.but on grounds of public policy—show the 
turpitude of both hiniself and the plaintiff. 
A similar view was adopted in Janardan 
v. Paikanlala (23) and Maniram v. Ganesh 
(24). | 
The respondents have, however, relied 
strongly upon the decision of Sir Law- 
rence Jenkins, C. J.,in  Sudleigappa v. 
Hirasa (ix) where it was ruled that the 
defendant would not be permitted to in- 
voke the aid of the Courts to enable him 


to escape from the consequences of a fraudu- . 


lent 'sale-deed, which ostensibly created 
a valid title in the plaintiff. But we 
must observe that the authority of the 


g'e. W. N. 289; r4 Ind. Dec. 


(20) 27 C. x 
: (N. S.) 153- 

(21) 1 A..403 ;.1 Ind. Dec. (N. $.) 319 

pe ro M. 17; 11 Ind. Jur. 18; 3 Ind. Dec. 
(N. S 2 

mE P. L. R. 50. : 

(24) 4 Ind; “Cadi, 233; SN LR e » 


'685 ; 40 W. R. 273; s C. ccm 


It is different. case principally. relied: upon. is Jenkine, 


J, namely, Doe d. Roberts v. Roberis 
(r3) must be deemed to have been consider- 
ably. weakened by Prole v. Wiggins (25) 
where Tindal, C. T. permitted the defendant, 
who was sued for debt on a bond, to plead 
that the bond was given to defeat the, pro- 
visions of a certain "Statute, and. distingu- 
ished the. earlier case on the ground that 
the defence therein set up was. inconsist- 
ent with the deed. See Gascoigne v. Gas- 
coigne (ro). The view that the illegality 
of a contract may be set up by way of defence 
to an action on the contract, even if it does 
not appear on the face of the contract, is 
supported by high authority; Cork and Yon- 
ghal Ry., In ve (26), Jones v. Merionethshire 
Permanent Benefit Building Society (27). 
It is equally. clear that, when the object 
of the contract is illegal, the whole tráns- 
action is tainted with illegality ; no right 
af . action .exists -in respect of ‘anything 
arising out of it, and it is the duty. of thd 
Judge to, take the objection that the con- 
tract is illegal and void; M ontefiore - V. 
Monday Motor Components Co. (28), ‘Scott 
v. Brown (3), Robinson’s Settlement, In re, 
Gant v. Hébbs (x4), North-Western Salt Co. 


v. Electrolytic Aikali Co. (29). D 


One of the decisions mentioned in Sidlin- 
gappa v. Hivasa (xi) is that of Braken- 
bury v. Brackenbury (30). There, a convey- 
ance of land had been made, as in Doe d. 
Robergs v. Roberis (13) to give a fictitious 
qualification to kill game, and this con- 
veyance—which was in fraud of the policy 
of the then law requiring that a man, in 
order to sport, should have ‘a quali- 
fication in landed property-—had been- lent 
by the proper owner of the land to the 
ostensible transferee, to enable -the latter 


to commit a fraud upon a third per- 


son. ‘The transferee was about to sue 


in ejectment to obtain possession’ of the 


25) (1836) 3 Scott. 6or ; 3 Bing. N. C. 230; 5 
ee en 6 L. J. (x. S) C, P. 


Ta RR 


26) (1869) 4ch 748 ; 39 L i Ch. 277; 2r L.T. 
735; 18 W. R. 2 
(27) (1892) 1 Ch. 173; 61 Ln J. Ch. 138; 65 L. T. 


e 


29) (1914) A. & rae .8 
A joa 8S. J. 338; 3o T. L. R. 313. 
- (30) (182) 2 & W, 391 ; 22 R. R. 186; 37 E. R. 


077: jt 


^b INDIAN CASES. 
RAGHUPATI CHATIERJEE V, NRISHINGHA HORI DAS, 71.0000. 050. 
eauthority.of Doe 


land; when the proper owner filed a bill 
in Equity for an injunction to restrain the 
action and delivery of the deed. Lord 
Eldon held that a Courtof Equity should 
grant relief to neither party, and the it- 
junction asked for was consequently re- 
fused, This rather favours the view that the 
plaintiff; whether he.bé the grantor or the 
grantee, should not be assisted by the 
Court; see Cecil v. Butcher (31). . e 


" The’ strictness of the rule of estoppel 
by ‘deed’ has, been ` much relaxed 
in recent times, and it has been main- 
tained that, where both parties to an inden- 
ture either know or had the means of know- 
ing that it is executed for an immoral purpose 
ot in contravention of a Statute, or of public 
policy in general, neither will be estopped 
from proving facts which will render the 
instrument void ab initio, for, although a 
party will thusin certain cases be enabled 
to take advantage of his own wrong, yet 
this evil is trifling in comparison with the 
flagrant évasion of the law that results 
from an opposite rule. 


It may further be observed that in Sid- 
lingappa v. Hirasa (11) relianee «vas placed 
upon the decision of the Bengal Sadar Court 
in Abhoya Charan v. Trilochan (32). As 
pointed out in Jadu Nath Poddar v. Rup Lal 
Poddar (x), this case was followed in K aleenath 
v. Doyal Kristo Deb (33), though with con- 
siderable hesitation by Sir Charles Hobhouse, 
Y 2nd the latter case was expressly dissent- 
ed from by Sir Richard Couch, C. J., in 
Sreemuity Debia Chowdhrain v. Bimota 
Soonduree Debia (15), where the deci- 
.ions:of the Judicial Committee in Ram 
Surun Singh v. Pran Peary (34) and Oodey 
-Koowur v. Ladoo (35) were applied. We 
are consequently unable’ to follow the 
«decision in Sidingappa v. Htrasa (Xr). or 
the later decision, substantially to the same 
effect, in Nahanna Pachhasaheb v. Sabini- 
bibi (36), which also was based on the 
l (31) (1821) 2 J. & W. 565; 22 R. R. 213; 37 E. 
R. 744e C 

(32) (1859) Beng. S. D. A. 1639. 

». (33) 13 W. R. 87. 

(34) 33 M. I. A. 551; 15 W. R. P. C. 145; 2 Suth, 
P. C. T. 386 ; 2 Sar. P. C. T. 620; 20 E. R. 656. 

* (35) 13 M. I. A. 585; 15 W. R. P. C. 16; 6 B. L. 
R. 283; 2 Suth. P. Q J. 388; 2 Sar. P, C. J. 628; 
20 E. R. 669. ' 

. | (36) 12 Ind. Ças. 583; 37 B..217; 13 Bom, L.R. 
TOII. 


e * 

- iue 
d. Roberts.v. Roberts . (13). 

On the other hand, the cases ef Preo Nath 
Koer v. Kazi’ Mahomed .Shazid (5) and 
Baban v. Krishna -(4) . appear to, sus, to 


lay down the correct rule on the” sttb-.- 


ject. - : E , E 

The following passage from Story 
may be -usefully recalled here, (Equity 
Jurisprudence, Volume I, section 421 and 
Note, English Edition -by Randall, 1920, 
section 298). p 


“Ia general, where parties are concerned.. in 
illegal agfeements or other transactions, whether 
they are mala prohibita or mala in se, Courts of 
Equity, following the rulé.of law as to partici- 
pators in a common crime will not interpose to 
gtant any relief acting upon the known moxim— 
In pari, delicto potior es conditio defendenfis et 
possidentis. The old cases often gave relief, both 
at law and in equity, where the party would othet- 
wise detive an advantage from his'iniquity. But 
the modern doctrine has adopted. a more severely 
just, and probably. politic and . moral, sule, which 
is, to leave the parties where it finds them, giving 
no relief and: no countenance to claims of’ this sort." 


. "The view we take accords: with. that 
adopted in Nand Lal v. Jahu Mal (9), where 
Shadi Lal, J., pointed out that the balance 
of authority in such cases is in favour of 
permitting the defendant to set up the true 
transaction ; the maxim memo ailegans suam 
turpitudinem audiendus est gives way to 
the maxim in pari delicto potior est , conditio 
possidentis. ; 


. We may now usefully recall the words 
-of Baldwin, J., in delivering the opinion 
of the Supreme Court of the United States 
in Bartle v. Nuit, Administrator of Coleman 


£A * 


37): ; 5 

“The law leaves the parties to such a contract 
as it found them. If either has sustained a loss 
-by the bad faith of a particeps criminis it is but 
-a just infliction for pre-meditated and deep y prac- 
tised fraud which, when detected, deprives him 
of anticipated profits, or;subjects him to unex- 
pected losses. He must not expect that a iudi- 
‘cial tribunal will degrade itself by an exertion 
of its powers, by shifting the loss from the one 
to the other, or to equalize the benefits or bur- 
thens which-may have resulted by the violation 
of every principle of morals and of laws." -~v 


^. Or, as Chancellor Walworth states t: 
~ “Wherever two or more persons are engaged 
in a fraudulent transactiop to injure another, 
‘neither law nor equity will interfere to relieve 
either of those persons as against the other; from, 
the consequences of their own misconduct.” 


Maa * 


(37) (1839),4 Peters - 184; 7 Law, Bd. Bag. 77. 


€ 
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r Bolt. v. Rogers (38) ; see also Randall: v. 
Howard. (39),. Wheeler v. Sage (40), Dent 
y. Ferguson (ax), Strum v. ‘Boker - (42). - 


. What, then, is- the true aspect of the . 


rela&ive situation of the parties. A. exe- 
dutes -a conveyance of-land in' favour of 
B. B. sues. A. to recover possession. . A. 
answers and establishes that, as B. is well 
aware, there was no consideration for the 
deed, that the- transaction was fictitious 
and that:the conveyance was never in- 
tended.to pass title. B. retorts, >with 
cynical :frankness, that though. this. be 
the trutH, yet, -as he: conspire with A. 
to create the document so as to cheat C., 
‘a creditor of A., who might otherwise have 
pursued the property, : his conduct “has 
been ‘so, meritorious’ that he is entitled 
to invoke the aid of the Court in his endeav- 
our to appropriate what rightfully belongs 
to. A. -We -are unable to appreciate on 
what -conceivable principle of: justice, 
equity and ‘good :conscience, "the Court 
may be thus called upon to promote actively 
the. roguery-of B. at the expense of A.; 
merely because.*B. has helped A. to:cheat C. 
it does. not follow that the Court should assist 
B. to cheat A. We are cléarly ‘of opinion 
that the plaintiffs in-the present case have 
established no claim whatsoever “to the 
assistance of the Court to enable them 
to commit a fraud upon the.true owner and 
they must be left to.congratulate themselves 
upon. nothing beyond a useless mortgage 
..and the memory: of a successful fraud which 
has brought them no benefit whatéver. 
. * The result is, that this appeal is allowed, 
the decree -of the Subordinate Judge ‘set 
aside and. the suit dismissed with costs 
in all the Courts. : 
. S&. D, 


po (1832) 3 Paige 157. o ' : 
39) (1862) 2 Black. 585; 17 Law. Ed. 269. 
- (40) (1863) 1 Wallace 518 ;.17 Iaw, Ed. 646. 
|t 1T) (1885) 132 U.S. 50; 33 Law, Ed. 242. © 
X (42) (1893) 150 U. 8. 334 ; 37 Taw. Ed. 1093. ` 
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Appeal allowed. |: 


' action of the Court amounts 


‘dian of the’ minor. 


| >" PESHAWAR JUDICIAL COMMIS- '. 


 SIONER'S COURT, =<: 

Civi, REVISION No. 40 OF 1922. ` 
Decémber 5, 1922. l 

. Present :—Mr, Pipon, J. C. - 


CHET RAM AND OTHERS—DEFENDANTS—- 


PETITIONERS 
=e ' — Versus | o: l 
KANSHI RAM—PLAINTIFF—RESPONDENT, 
Civil Procedure Code (Act V of 1908), QO, 


e XXXII, rr. 7, 3— Next. friend or guardian— 


Reference to arbitvation—. Agreement— Leave of Court 
— Irregularity—M inov substantially represented— 
Assumption— Joint Hindu | family —Karta— Ree 
ference to arbitration— Jurisdiction of Court, 

The next friend or guardian of a minor can 
make an agreement to refer to arbitration ,on 
behalf of the minor, under O. XXXII, r. 7, Civil 
Procedure Code, without the leave of the Court. 
(p. 8, col. 2.) 

Hardeo. Sahai v. Gauri Shankar, 28 A. 35; Z.A. 
L. J. 493; A. W. N. (1905) 171 and Lutawan Kubar 
-v. Lachiya, 21 Ind, Cas. 989; 36 A, 69; 12' A. "Le 
J. 57, relied upon. | IH 
. À mere irregularity in procedure in arbitration 
cases cannot vitiate a. reference to arbitration 
where the interests of pud ara have in no way 
Been prejudiced. (p. 9, col. I. | : 

Umid Singh Y. NAT Mal Dhadha, 32 Ind. 
Cas. 161; 20 C. W. N. 137; 30 M. L. J- 67; 14 
A. T. J- 975 s te 145i a Piss ee 13 E 

. I30 ; (1916) x M. W. N. 67; I om. I, R. 
p Une IA @. 6), followed. 

"Therefore, “a reference to arbitration. by the 

guardia of-a minor does not fail on the technical 
ground that, the leave e E: Court was not ex- 

ty recorded. (p. 9, col. 1. 
ee Where a minor p^ ‘substantially represented by 
“a guardian ad litem, an appointment by the Court 
winder O. XXXII, r. 3, of the Civil Procedure 
Code can be assumed from the action of the Court, 
provided that the guardian really acts in the in- 
terest of the minor and eee 3 in no way 

iudiced. (p. 9, col. 2; p. 10, Col. I,) 

P ba £ Banke Bahari Pershad Singh, 30 C. 
“1021; 30 I. A. 182; 7 C. W. N. 774; 5 Bom. L. R. 
822 ; 8 Sar. P. C. J. 512 (P. C}, relied on. 

If the Court e the ' Pe, uu 

: alf ofa min : e 
defendant on beh Ecco s 
recognition of the major defendant as' guardian 


Mem for the minor. (p. 9, col. 2,) _ 
ad Obiter. The joint Hindu family 


= 


Karta of a jou Tir 
ithout specific appointment, as guar- 
Edi Dien i But a Court must decide 
wheiher or not he was "s in the interest of 
the minor. (p. 10, col. r.) + M 
Lackersteen v. Rostan, 7 C. 32; 3 Ind. Dec. (N. s.) 
; relied upon. * HAND 
S ince a deference to arbitration is made, the 
jurisdiction of the Court is ousted and any order 
passed after such reference, except under the pro- 
visions of the law relating to arbitration, is ipso 
facio an illegal order made without jurisdiction. 
. I6, col. 2.) i 
mam- Din N. 


. xx 156 wow m , 
 Jawahirl, 109P. R. 1899, relied. upon... 
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‘Petiticn: for révision of an order of the 
District Judge, Abbottabad, dated SR 215t 
January 1922. 

Mr. Diwan Chand, - R. S., for the Peti- 
tioners. / . 

_~ Mr.’ Parma Nand, R. S., 
spondent. io 

JUDGMENT. The: atena facts of this 
case :are these. The parties concerned are 
thè descendants of Sukh Raj: Kanshi Ram, 


tue . the’ Re-? 


plaintiff, grandson, of Sukh: Raj, lodged *its merits, 


a süit for, rendition, of accounts against. 
Chef. Ram and:Hemraj, sons of Sukh Raj, 
‘and Fakir Chand and Harnam Das, grand-. 
sons “of the "same. Fakir Chand and. 
Harnain . Das are minors, and the plaint. 
recited’ that. they were sued through their 
mother Musammat Gopi. | Mwsammat Gopi. 
made: no” appearance, and pleas were, 
put jn by | ‘Chet .Ram*and Hemraj on. 
behalf of all the defendants jointly. An 
application was then made by all the parties 
tó the ‘suit ‘fot a reference to arbitration. 
In this application Hemraj was stated to 
be -the -guardian ‘of the minors, and his 
statement -was recorded declating that he: 
was. responsible for “their interests. An 
award was „duly filed by the arbitratog, 
finding, Rs. ;2,500. due to the’ plantiff from: 
the defendants-jointly in addition to a one- 
quartersharein certain immoveable proper- 
ty.; The Munsif, on finding that theamouñt. 
granted by the award removed the case from 
his jurisdictional.powers, submitted it at 
once to'the District Judge for transfer wjth- 
oüt. garing, obj ections to the award. The 
District Judge transferred the case to the. 
Court of Muhammad Sarwar Khan, Judicial 


Extra 2M Commissioner. Obj ec-- 
tions... to. the award were then “put 
in. - ZA si represented that Hemraj 
bad: “mot. "been. appointed guardian 


adelitem. of the minor defendants, and . 
that his interest was advetse to them. ` Ani 
other objection was taken on the groünd 
ofithe minority of the plaintiff and his com-:, 
petency to refer to arbitration. The Judi. 
ci Extra Assistant, Commisssoner ' passed > 

“order setting aside the“ award, but 
daa. that the name of Hemraj should 
be~ expunged: as: guardian ad litem of: 
thé Eid cigs te and that Musam- 
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as to the validity c ot ci of thé award. 
The hearing of the case-was then’ begun on 
the merits. At a later ‘date,.owing to the 
necessity of re-distribtttion of work among 
Judicial Officers, the case'was withdrawa? for 
trial by ‘the District. ‘Judge, ‘The District 
Judge held that the reference to arbitration 
was a valid one, that-it still subsisted, and 
that the. Judicial Extra Assistant : cor 
missioner . in . hearing the case s 
was  jfwnclüs officio”: iut 
without jurisdiction: No objecton, valid 
under earagraplu15, Sohedule II, Civit Pfo? 
cedure Code, having been-turged against the 
award,. he passed a decree, according toits 
terms. 

+ fn application for revision to this Coli 


m è A 


has been made ‘by. the : defendants: , 
The first .. argument’ put < forwar 

for the petitioners is, that the’ reference 
to arbitration: was invalid - from thé 


beginning. . Ie do not propose to: ‘re-open 
the question. of the ;plaintiff's: minority? 
I accept the finding of, the District" Fudge 
that he:was a major, and.that the reférehc 

cannot be impugned on  thls-ground.- Thé 
argument :that the reference was invalid 
by reason of "the minority of. the defénd- 
ants, Fakir Chand -and Harnam Das? 
however, is a more serious -one: I deal first 


with the contention that,in any case,no next - 


friend or guardian can make an- agreement 


to refer ta arbitration’ ow behalf of a ‘minor’ 


under O; XXXII, z.,7, Civit- Procedüre 
Code, without the leave. of, tlie Court. 


‘There has been a certain conflict of: des 
among High Courts with regard. to: the: 
interpretation. of O. XXXIII, r, 7. It -has 
béen held by the* Madras. High Court: that; 
a reference <0 arbitration by the guardian 
of thé minor is an agreement within the 
meaning of this rule, and that it is void '/üh- 
less theré is an express rècord of thé leaye 
of the Court. A' contrary, viéw. was taken 


.by the Allahabad High: Court .in Hardeo | 


ahai v. Gauri Shanhar (1) and Lutawan 
Kutar v. Lachiya (2). I have no hesi- 
tation in this respect in following the 
ruling of the Allahabad High Court, It is con- 
firmed by the spirit of the, Privy Council 
ruling published as Umed Singh v. Sobhag 


" () 28 A, 35; 2 A. L, J. 493; A. W. N, (1905) 
Tia 21 Ind, Cas. 989; 36 A. 69; 12 AT J. 57. 


Vols P 
CHE'& RAM D, KANSHI RAM, 


Mal Dhadha (3). In,that case an application ` 
for ‘réference to arbitration was not' signed 


. by the guardian ad litem of the minor. "The 


gedèral principle deducible from that ruling 
15, thafjhiere irregularities in procedure in 
arbitration cases cannot vitiate a reference 
te ‘artibration’ where the interests of ‘the 
minor -Have been in no way prejudiced. 
So" far “as regards the purely technical 
point-as to whether the expressly recorded 
leave of the- Court was essential under O. 
XXXII, r. 7, I hold that -the- present 
reference to: gibitration does not fail "on 
that account; 

*--Apdtt, however, from ge question of tire 
óperatión of ©. XXXII, r. 7, “it is argued, 
by’ the’ petitioners- that there was, in this" 


. Case, no guardian ad iem at all appointed 


by ‘the Coürt in ME with the pro- 
visions ‘of O: XXXII, r. 3; that Musammat 
Gopi was represented i in the plaint as guard- 
jan ad lifêm ; “that ‘Hemraj -tlefendant, 
plaititif's uncle, ‘was treated as guardian 


ad. litem by: thé plaintiff and’ by himself | 


without authority | from the Court ;- that 
his-"intérest was ° ‘adverse to the minors; 
and that the. minors could .not ‘make any 
stibmission: to' arbitration through a guar- 
didn whe-had not been validly. appointed’ 
and who was not in any case acting in 
their: interest. ‘It is’ necessary, before 
dealing with the legal position creat- 
éd, ‘“to- examine closely the . facts’ of 
the “tase, Musammat Gopi was described 
in the -plaint as the guardian ad litem. 
She was: duly served with -a summons 
bit put in no appearance. The minors’ 
iricles, Chet Ram and Hémraj, put in a plea 
on behalf of themselves: and on behalf 
of the minors. This was treated by the 
parties and by the Court as a valid appear- 
aüce on their behalf. When, later, the appli- 
cation for arbitration was put in, it was Hem- 
taj who represented himself specially as 
the" guardian ad litem, -and stated- in 
Court that he was responsible: ‘for the minor's 
ititerests: ‘It has beet explained -by the 
resporident’s Counsel that there was a 
special reason for this. Hemraj and Jairam; 
the "father of the , minors, had married 


* gc. 
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"(ay 35 ind! ' Cas. I61; 20 C. W. `N. 1375 30 M. 
L. J. 67; 14 A. L. J. 97; 3 Ie. W. 145; i9 M. L 
T. 108; 23 C. L. J. 130; (1916), IM.W.N.67; 
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two sisters and, in consequence, the interest 
“of the minors was specially looked after by 
Hemraj. During these proceedings Musam- 
mat Gopi made no move, and she did not 
challenge theaction of the major defendants 
until the award of the arbitrator had ac- 
tually been filed. It was after the filing 
of the award that Hemraj and Chet Ram 
themselves raised the question `, that 
the 'award was invalid by reason of 
the minority of Takir Chand and Har 
nam ‘Das. 


had only just become. aware of the refer- 
ence to arbitration and’ demanding to 


be aprointed guardian ad litem by’ the 


Court on the; ground that the interest 
of Hemraj’ was adverse. “On this the 
Judicial Extra 
to whom the case had been transferred, 
made'an order to the effect that the name 


bf Hemraj.should: be expunged as guardian’ 


44" litem and that of Musammat Gopi substi-' 
tuted. Now, there -cannot be tlie least 
doubt that the proceedings of the defendants 
were highly collusive, I have no hesi- 
tation in holding that the’ attempt to im- 
pugn the awar on the ground of the pe~ 
titioners’ minority was a mere device’ to’ 
upset it not in the interest of the minors 
but, in the interest of Chet Ram and Hemraj 
themselves. ‘Taking these facts as estab- 
lished, I proceed to examine the legal 
position. “There is clear authority for the 
view tht if a minor is substantially repre- 
sented by, a guardian ad litem, an appoint- 
ment by the Court under O. XXXII, `r, 
3, can be assumed from the action of the 


Court. This principle is clearly enunciated’ 


in the ruling Walian v. Banke Behari 
Pershad Singh (4). In the present case 
there is not the least doubt that the action 
of the Court in accepting the pleas of the 
major defendants ‘on behalf of the minors, 


amounted substantially to their, Iecogni-' 
tion as guardian ad litem for the minors.. 
This action was confirmed" 'when' Hemíaj. 


definitely took up the position of guard- 
ian ad litem on the application’ fot arbi- 
tration,’ and was recognized as such by 


. the parties | and by the Court. This dee 


ple, of course, ds subject.to the pris 
-- t a‘ S ud x 
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Musammat Gopi’ also brought 
‘forward’ an application stating that “she 


Assistant Commissioner, 


o 


ro 
‘CHET RAM Y. KANSHT RAM. 


that the guardian was really acting in the 
intérest ofthe minors, and that they were, 
in no way prejudiced. Apart from this, 

there is also authority for the view that 
in the casé of a joint Hindufamily the 
Karta can act without specific appofnt- 
ment as guardian in the interest of the 
whole family including that of the minors. 

. Lackersteen v. Rosidn (5) has been quot- 
ed as an authority, and, indeed, it would 
appear that all High Courts concur, that 
a Karta has the power in question, but 
that a Court must decide whether or not 
he was acting in the interest of the 
minor. It is undeniable that in the pre- 
Sent case the defendants were members of 
& joint Hindu family. The plaintiffs, no 
doubt, have separated. But the ‘defend- 
ants ‘themselves. in their pleas admitted 
that they were members of a joint Hindu 
family, and indeed they contested the 
claim on the ground that all the members 
of this joint family had not been implead- 
ed, It is clear, therefore, that the elder 
of the two major defendants, Chet Ram, 

was the Karia of the family, and that he 
had the right to bind all the members 
including the minors, always provided 
that the rights of the minors*wete being pro- 
pérly protected and that there wasno ques- 
tion of interests adverse to them. -I have 
already mentioned thatthe general princi- 
ple of the liability of minors for a refer- 
énce to arbitration made in their interest, 

as apart from technicalities in precedure, 

i» confirmed by the Privy Council ruling 
Umed Singh v. Sobhag Mal Dhadha (3). 
It. is, therefore, clear that in the present 
case the. reference to arbitration on be- 
lialf of the minors may be treated as a 
valid reference provided that their rights 
‘Have been protected and that the interest 
of Hemraj and Chet Ram was not adverse 
to theirs. This is a question of fact. 
I cannot see the least reason for supposing 
that the interest of the major defendants 
was in any way adverse to that of the 
minors. The contention was one obviously 
put forward by the major defendants 
themselves collusively and with a view to 
upsetting the award in the absence of any 
of the grounds mentioned: in paragraph 15, 
"Sehedule II, Civil Procedure Code. The 


: (5) i e 32i 3 Tnd. Dec. KN. $.) 570. 
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arbitrator’s award was a perfectly. fair one, 
and there is not the least suspicion that 
he has sacrificed the interests of the minors: 
The arbitrator appears to ‘have con- 
sidered that the plaintifs were entitled to 
a larger sum than Rs. 2,300 ‘buf he 
has reduced the sum from that amount in 
the interest of the defendants’ family. I 
hold, therefore, that this award was a valid 
one and binding upon the petitioners. . 
. It remains to consider a further argu- 
ment. It is contended that the Judicial 
Extra Assistant Commissioner by his order 
of .the sth of November “21 revoked 
the reference to arbitration; that this 
order was appealable' and that it could 
not have been set aside by the successor 
of the presiding officer who passed it, and 
that no proceedings on review were taken, 
As against this, it is argued by the ‘re- 
spondent that tlie Judicial Extra Assistant 
Commissiener did not set «aside the 
reference to arbitration, but simply 
ignored its existence under the impression 
that in any case he was. obliged to con- 
tinue the hearing of thé suit on its merits. 
Imam Din v. Jawahari (6) is quoted «as 
authority for the proposition that -once 
a reference to arbitration is made, -the 
jurisdiction of the Court is. ousted, and 
that any -order passed after such refer- 
ence except under the provisions of law 
referring to arbitration, is ‘ipso facto an 
illegal order made without jurisdiction. 
This. was the view taken by the District 
Judge in ignoring all the proceedings 
made by the Judicial Extra Assistant 
Commissioner after the 5th of November 
1921. I consider that the position taken 
by the District Judge is shown by -the 
record to be the correct .one. It is 
clear to my mind from the wording of the : 
order of the Judicial -Extra Assistant 
Cornmissiomer that he was acting in the 
belief that in any case he had to decide.. 
the suit on its merits without considering 
the question as to whether the -award. 
was or was not invalid. His order con- 
cludes with the words: ° 


"Since proceedings start afresh, no question 
arises of the validity or otherwise of the award.” ' 


It may further be remarked that on the 
6th cf September he had ae EET 
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. ed orders4for :the- parties .to appear, on, 


the 17th ‘of September r92r with evidence. 
This was- tantamount to ignoring alto- 
gether the existence of the award and to 
proceédings for disposal of the case on 
its -merits. The Judicial Extra Assist- 
ant - Commissioner, 
assuming a jurisdiction which he did not 
possess and which he could not assume 
without having set. aside the award. I 
must hold, therefore, that his successor- 
in-office was perfectly entitled to take up: 
the case from the point where bhe juris- 
-diction of the Court had ceased, and that 
he had no .altermative but to treat "the 
award ‘as one validly subsisting and one 
which could only be set aside for one of 
the, reasons detailed in paragraph - 15, 
‘Schedule . I], Civil Procedure Code. 

. On.:the above findings, I see no reason 
‘to interfere with the decree passed by the 
District Judge, and I dismigs this peti- 
tion with costs, 
8. B. 


> , 
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Petition dismissed. 
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. . PATNA HIGH COURT. | 

. MISCELLANEOUS CIVIL, APPEAL NO. 109 

OF 10921. 
November 21, 1922. 
l Fresent:-— Sir Dawson Miller, KT., 
Chief Justice, and Mr. Justice Ross, 
", MAHARAJ BAHADUR SINGH AND 
OTHERS—DEFENDAN'TS—APPELLANTS 
QUNM MV VEYSUS 
., Seth HUKUM CHAND AND OTHERS— 
PLAINTITFS-—RESFONDENTS. 

_ Injunclion — Jurisdiction to grant against person 
‘yesiding outside Courts territorial jurisdiction— 

Injunction when to be granted —Shrine—Worship— 
-Use of property by its owner— Religious feelings 
and beliefs, . 
| A Court should not grant an injunction against 
@ person residing outside its jurisdiction and not 

subject to its jurisdiction in cases where it has no 
.ineans of enforcing the injunction. 
adis complained of are acts committed or to be 

committed within the jurisdiction of the Court and 
-the party proceeded against, although he resides 
‘outside the jurisdiction, has appeared in the suit 
cand. submitted. personally to, the jurisdiction of 

the. Court, the Conrt has jurisdiction to make the 
‘order. (p. 13 col. x.) < 
* Ganga Singh v. Pirihichandj Lal, 69 Ind. Cas. 891; 


iT 


_ ot. Pat..356; (1922) A. T. R., (Pat.):34, -referred to, 


in fact, was already > 


But where the ` 


Before granting. a -temporary injunction the 
Court must be satisfied that the plaintiff has a fair ' 
question to raise as to the extent of the right alleg-.: 
ed. It must also be satisfied that the defendant 
has infringed or is threatening an infringement of 


‘that right. (p. 13, col. 2.) 


, No personis entitled, to whatever religion 'he 
may belong, to enforce his religious views upon 
another or to restrain that other from doing any. 
lawful act or making amy lawful use of his pxoperty 
merelybecause it would not fit in with the tenets 
‘of his particular religion. The mere fact that the 
*tontemplated act of the owner of the property. 
would shock the religious sentiments of the other 
is not in itself a matter which would give rise to 
a cause of action. (p. 13, col. 2.) 

The right to worship at a shrine built on a hill, 
‘belonging to another with free access to the hill for 
the purpose of worship, is a right in alieno solo, 
and so long as it is not interfered with, the owner 
of the hill can do what he likes with his prop- 
erty. (p. 14, col. 2.) i 

Behari Lal v. Ghisa Lal,: 24' A. 499; A. W, 
N. (1902). 169, referred to. 

Every one is entitled to his own religious beliefs 
but he cannot force them upon another so as to 
restrain that other from dealing with his property 
én:a manner incompatible with those  beliefs.' 
(p. 14, col. 2.) "or 

Appealfrom an order of the Additional 


Subordinate Judge, Hazaribagh. À 
Messrs. K. Sakai and B.-C. De, for the 


Appellants. ` EE 
Messrs Se Ahmad, S. M. Mullick and 
S. N. Bose, for the Respondents. - 2 


JUDGMENT. ae 

Miller, C. J;.— The suit out of which this 
appeal arises was instituted in 1920 by the 
plaintiffs representing the Digambari sect 
of Jains against the defendants who are 
representatives of the Sitambaris claiming 
& declaration of the plaintiffs rights in 
connection with their worship at the tonks. 
and temples on Paresnath Hill and a perma- 
nent injunction restraining the defendants 
from committing certain acts alleged to be 
an infringement of the plaintiffs rights. ` 
After filing the plaint the plaintiffs applied 
for and obtained a rule calling upon the 
defendants to show cause why a temporary 
injunction restraining them from committing 
certain of the acts complained of in the 
plaint should not be granted pending the 
hearing of the suit. An interim injunction 
pending the hearing of the rule having been 
granted, the defendants appeared before 
the learned Additional Subordinate Judge 
of Hazaribagh to show cause, and after 
hearing the parties ¢he rule was made 
absolute pending the hearing of - the.:suit 
“which has not. yet taken place. . From. that 


i 


decision the defendants have preferred this. 
appeal. S 

“We are told that the. suit is practically. 
ready for hearing. and, has only been held 
up.as the record was sent here from the sube 
ordinate Court for the purposes of this 
appeal and that we ought not in the circum-. 
stances to interfere with the temporary. 
injunction which was granted in May last. 
year, and that no useful purpose would bee 
served by vacating the order already made 
arid deciding without full/material ques- 
tions which will be the subject of determina- 
tion,in the suit. I am not satisfied that. 
this.reason in itself is sufficient for dismissing 
the appeal, although on the score of conveni- 
ence it may have some weight. It is neces- 
sary, therefore,. to. consider the, grounds 
upon which the learned Judge below has; 
based his decision. | 

' Y need not repeat here what has been 
said; in the judgment under appeal as to, 
the differences which divide the two sects 
ofthe. Jain community and the protracted 
litigation which. for some years now. has; 
been ‘tending -to widen the breach between 
them. It is sufficient to bear in. mind that 
the ritual..attending the worship of the two 
sects has marked differences which in recent 
years have formed the subject of heated 
disputes and much litigation. The fact that 
they both have rights of worship in the same 
shrines on Paresnath Hill is, no doubt, a 
source of continual friction as .each sect 
regards the mode of worship of the other 
as unorthodox. Sometime before the present 
suit was” instituted the Sitambaris, who 
are represented by the defendants in the 
present suit, sued the present plaintifis 
and others, representing the Digambaris, 
for a declaration that the Digambaris were 
not entitled to worship in- the shrines and 
temples on Paresnath Hill except with their 
permission and in the manner prescribed 
by them. "That suit was decided on appeal 
in: this Court in April last year after the 
present suit had been instituted, and by 
that decision it was declared that both 
sects had equal rights of worship in the 
majority of the tonks on Paresnath Hill. 
Up to tht time, however, there can be no 
' doubt+that the Sitambaris had been claim- 
ing. exclusive rights over the hill and the 
tonks: and ;temples thereon and, the right 
. to.control the.mode.of worship.of.the. other 
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. constructing a gate or’ closed 
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sect. "The proprietary rights in the hill 
itself are now vested in the Sitambaris 
by a recent purchase and they have for 
many years.in fact exercised’ actg “of 
management and superintendence over the 
existing shrines and temples repairing ‘or 
re-building the same when necessary. The 


_Chavans which are fepresentations: in stone 


or marble of the footprints of the Tirthan- 


kars. who have attained Nirvan on the hill - 


in past and present. cycles are enshrined 
in the tonks and are devoutly worshipped 
and regafded as objects of pecultar. sanctity 
by both sects. The ritual attending ‘the 
worship,- however, -is marked -by broad 
diéferences as already mentioned.’ Both 
sects also regard the hill itself as an object 
of veneration: and are very tenacious” of 
the rights which they claim to have acquired 
therein and resent the intrusion - of those 
of a different faith or the performance of 
any:act on-the hill itself. which may offend 
their religious scruples. The Digambaris, .it 
is said, regard eating and drinking on the 
hill or the performance of «any, of the usual 
functions of nature:as a desecration of that 
holy place. "mn 

The acts complained of in respect of which 
the injunction has been granted are divided 
into four heads :— 

(1). The construction of houses for resi- 
dential purposes on top of the hill tending 
to the desecration of the sanctity of.the hill. 

(2). The collection of building materials 
on the top of the hill for the purposes of’ 
archway 
tending to prevent free access by the Digam- 
bars to the summit of the’ hill “and the 
tonks thereon. l 

(3). Interference with the worship’ of 
the Digambari pilgrims in their own  pres- 
cribed way in company with their $ujaris 
and guards. dh 

(4). The removal of.existing Charans 
and the substitution of new Charans offensive 
to the religious sentiments of the plaintiffs’ 
community. . 

It was contended on behalf of the appel- 
lants in the first instance that as they re- 
side in the Presidencies,of Calcutta and 
Bombay, outside the jumsdiction of this 
Province, the Court has no jurisdiction to 


‘grant an’ injunction against them. “This 
argument is based upon, the assumption 
that the Court would be unable to.enforce', 
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its’ ordgr ‘against - persons not subject: to 
its jurisdiction. No doubt the Courts of 
this country would not grant an injutiction, 
against pérsons residing ‘outside its jurisdic- 
tion arid not'subject to the jurisdiction ‘of 
the .Qourt in cases where they would have 
ff means of enforcing.the order. In the 
present case,-howéver, the acts complained 
of are acts taking place within the jurisdic- 
tion and the appellants, although they reside 
outside the jurisdiction, have. appeared in 


' thè- suit and submitted ‘personally to the 


jurisdiction ‘of the. Court. Nor was this 


done under protest or merely as a d 


of questioning the jurisdiction of the Court: 
No point ‘is taken in the written statement 
that the’ Court has'no jurisdiction -over the 
defendants. In fact it would appear that 
both parties are anxious to obtain a ‘judi- 
cial decision from the Courts of this Province 
upon the matters in issite’ between them. 
Had they merely appeared for the purpose 
of ‘questiqning jurisdiction other consider- 
Ations- would -arise:- The laté Professor 
Dicey; an authority of undoubted .weight'on 
this subject, ini his Conflict of Laws (Second 
Edition, at page-44) states the rule thus :— 


' “The-sovereign of' a country, acting through. 


the Courts thereof, has a right to exercise juris- 
diction over any person who voluntarily submits 
to his jurisdiction or,in other words, the Courts 
of a country are Courts of competent jurisdiction 
over any person who voluntarily submits to their. 
jurisdiction.” - |: T NA M lI 

. And again at, page. 48 hesays: | - 

. “The Courts of Common Law, and of Equity 
have further always exercised jurisdiction over 
à defendant who appeared to; or a plaintiff who 
brought an action or suit. ‘This again is in strict 
coniormity with the principle or test of submission."* 
;, Indeed in such a case the Courts in 
England would restrain a foreigner who 
had appeared and ; submitted to the 


jurisdiction from committing certain acts | 


outside the, jurisdiction. The late Lord 
Halsbury in Volume XVII, page 263 of the, 
Laws of England, expresses the rule thus: 

. "A foreigner who has appeared to an action in 
an English Court gives jurisdiction to the English 
Court ‘to restrain him from proceeding tọ litigate 
the'same subject-matter in the-Courts of his own 
country.” ; E TEC S CE 
“In the case'of Ganga Singh:v. Prithi- 


chand Lal (x), this: Court -has followed the. 


principle of the rules above stated and held 
that a Court has .ffirisdiction on the applica- 


" a 
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(1) 69'Ind. "Cas, 891; 7 Pat, 356; (1922) A. I. Re 


tion ‘of the plaintiff in a suit-in which thé 
defendants have entered appearance to issue 
a- temporary. injunction testraining the dé 
fendant from ‘executing in another Court a 
decree obtairied against the plaintiff This 
point which was not raised by the defend: 
ants in their written statement nor taken 
in argument before the lower Court was put 
forward here for the first time. The défend- 
ants are before the Court, having sub- 
mitted to:the jurisdiction, and the ‘acts 
complained of are acts committed or ‘fo 
be committed within. the jurisdiction, and 
I have no:doubt whatever that the Court 
has jurisdiction to make the order. 
' With regard to the merits of the case, one 
must be satisfied in the first instdrice before 


- 
t 


granting a temporary injunction, as pointed 


out by the -learned Subordinate- Judgé, 
that the plaintiff has a fair question Xo 


raise as to the existence of the right alleged; 


I may ‘add that the Court must ‘also be 
satisfied that the ‘defendants have infringed 
or ate threatening an infringement ‘of those 
tights. I have considered’ each ‘of thé four 
grounds in respect of which the plaintiffs 
claim the injunction and, in my opinion, 
the first ground stands upon an: entirely. 
different footing from: the other ' three, 
The defendants are the proprietors of Pares- 
ünath hill and are, therefore, entitled to-erect 
buildings thereon-as and where they please 
so long as they do not interfere with the 
rights of other parties. It has been declaréd 
bv the decision of this Court that the plaint 
iffs as well as the defendants have rights 


of worship in the majority of the shrjnes 


„on that hill, and any act calculated to inter-: 


fere with or restrict in any way the plaint- 
ifs right of worship would give rise to a 
eause of action. The mere fact, however, 
that the contemplated act of the proprietor 


would shock the religious sentiments of the’ 


plaintifis is not in itself a matter which would 
give rise to a ‘cause of action. No person 


is entitled, to whatever religion he “may. 
belong, to enforce his religious views upon’ 


another or to restrain that other from com- 


mitting any lawful act'or making any lawful. 


use: of his property merely because it would 
not fit in with the tenets of his particular 
religion, and it is not suggested in the'pre- 


sent icase that the building of resitlential: 


houses upon the hill would interfere in any 
way with the unrestricted ‘right of worship 


Q 


Tay 


im the tonks and temples by the plaintiffs. 


` Nor can the act of building itself be regarded 


as.a nuisance which might give rise to 
a cause of action. There are already on 
the hill buildings of various sorts. There 
are rest houses for the pilgrims and a Dak 
Bungalow and servants quarters near the 
principal temple on the hill and the’ defend- 
ants contend that the buildings, it is pro- 
posed to put up, are neeessary for the pur- 
poses connected with the religious insti- 
tutions over which they have the manage-, 
ment.. The plaintifs, however, rely upon 
the judgment of the Calcutta High Court i in 
what is known as “The Piggery case’ 
in which an injunction was granted at the 
instance of representative members of the 
Jain community against Mr. Boddam, the 
lessee of ‘the Raja of Palganj, then the 
proprietor of the hill, restraining him from 
slaughtering pigs and carrying on the manu- 
facture of lard ona certain part of the hill. 
The decision in that case, however, was 
based upon an ekrarnama of 1872 granted 
to certain persons representing "the wholé 
Jain community giving them certain rights 
over the hill, and the lease by the Raja of 
Palganj to Mr. Boddam was found to be a 
contravention of certain restrictive cove- 
nants in favour of the Jains coutained in 
the- ekrarnama {such covenants?) have been 
declared inoperative by the Privy Council, 
but the decision relied upon gains no more 
binding force by that fact. , It could not, in 
my. opinion, be supported upon any other 
E 

: The case of Behari Lal v. Ghisa Tal (z) 
appears io me to have been properly de- 
cided and is an authority directly in point. 
The plaintiffs in that case were the owners 
of a house adjacent to the site of a temple. 
Within the temple enclosure was a. Pipal 
tree which had grown there ior many years. 


. Some of the branches of the tree extended 


over the plaintiffs premises and over his 
house. He thereupon proceeded to cut down 
the. offending branches which he had a 
perfect right to do as the owner of the prop- 
erty. The defendants, the proprietors of 
the temple, endeavoured forcibiy to prevent 
him from doing so. The plaintiff then sued. 
for an. injunction against the defendants, 
to restfain them from Gbsizuciuls his right, 
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to cut the branches which spread over, his: 
house. It was contended that the Pipal. 
tree wes an object of veneration: to pious 

indus and that the cutting. of the 
branches was regarded by them as an act of: 
sacrilege ànd highly offensive to, their, reli- 
gious sentiments. It was held thft. the 
plaintiff was entitled to: the injunction 
prayed for and that the fact that his action 
might cause annoyance to and offend the 
religious sentiments of a large number of. 
Hindus was no sufficient ground for cutting . 
down the well recognised Common Law rights 
of anowner of property. The proposition “put 
forward eby the defendants ine that case. 
was stated by the learned Judge to be un- 
supported by authority and inconsistent 


with common - sense. With every, 
desire to avoid offendiag the religious 
scruples" of any sect , of the . com-, 
munity I am unable ‘to hold that such 


a consideration should be allowed "ndul y 
to restrict the recognised rights of owners 
ship iu proberty. The plaintiffs have no 
proprietary rights in the hill. The extent 
of their interest therein is'the rght to wor- 
ship at the shrines with fyee access to the 
hill for that purpose.. It is a right in akie- 

no solo and as long as it is not interfered 
with the owner can do what he likes with 
his own. The fact that the plaintiffs’ veier- 
ation for the hill leads them to ‘regard -the 
erection of buildings thereon as an act of 
sacrilege cannot in itself confer the right 
to restrain the owner from exercising the 
ordinary acts of ownership. Everyone is 
entitled to his own religious beliefs but he 
cannot force them upon another so as to 
testrain that other from dealing with his 
property in a manner incompatible with 
those beliefs. It has been. pointed out that 
the plaintiffs claim the rights by custom: to, 
worship every part of the hill. It may be. 
so. But it is not clear how such a right, 

if it can be established, is interfered' with. 

Ihe particular objects of worship at present 
are in the tonks and temples and access to, 
these is not barred by the proposed build- 
ings. It is argued, however, that at some 
distant period in. the future footprints ofthe 
saints may be discovered on the very spot 
where it is now proposed, to erect buildings. 

I think à claim based upón this somewhat 
insecure. foundation. may be left to be eon- 
sidered by the Courts if and when the 
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vent foseshadowed: becomes an accomp- 
‘ished’ fact. In any case it should not be 
allowed to interfere with the present rights 
of the proprietors. In my opinion the plaint- 
iffs have failed to make out a case for a 
temporary injunction upon the first of the 
grounds alleged and the injunction under 
that head should be discharged. , 
` The case presented under. the other 
three. grounds stands upon a different 
footing. The learned Judge has found that 
the erection of a, gate-way or closed arch 
upon the pilgrim road on the summit of the 
hill would have the.effect of. obstructing 


‘the free accéss of -the Digambaris to cer- 


tain of the tonks wherein their rights of 
worsnip have been declared. No satisfactory 
explanation has been given by the defend* 
ants why such an.obstruction is geedful 


and what its real object is and in the pre- - 


sent tension of feeling between the two sects 
the teniptation to use it for obstructing 
free access-to the shrines would, eI think, be 
almost irresistable. Isee no reason to, in- 
terfere with the learned’ Judge’s decision 
upon this part of the case. 

“With regard.to the third ground, the in- 


‘junction was grarited without much oppo- 


sition, the plaintiffs’ right to worship in 


“their own way having been declared by the 
Court in the other suit before this appli- 
"cation was presented. The defendants, how- 


ever, had up to that time been strenuously 


performed. only in a manner conformable 


in their written statement whilst asserting 
the right to replace the Chavans which 


had been. broken.or destroyed and denying . 


the right of Digainbaris to any part in their 
re-establishment did not allege that they 
intended to replace them in the same form 
as before. On the contrary, they alleged 
tha» they had every right to construct and 
establish any kind. of Charans permissible 
by the Jain Sitamwbari religion. Their atti- 


tude, it is true, has been somewhat modified . 


since the plaintiffs rights were declared in 
this Court and they now say that they have 
f " 
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PE APPEALS FROM APPELLATE DECREE 


-— Inference of law. 
"— When the Record of Rights is against tenants, 


‘tion afforded by section 5o (2) 


: has been paying at fixed rate 
. Permanent Settlement. (p. 16, col. r.) z 


s, I » 6 - 


no intention» of replacing the old Gharans 


.by those of a different form. However 
this may be, I agree with the learned Subh- 


ordinate Judge in thinking that the injunc- 
tion based upon this part of the case shouid 
continue tntil the hearing of the suit. 

In my opinion the injunction in so far 


as it restrains the defendants from con- 


structing houses for residential purposes on 
the top of Paresnath Hillshould be discharged. 
In other respects I think that the appeal 
dismissed. The order -of the 
learned Subordinate Judge will be varied 


accordingly. As the appellants have 


.Succeeded upon’ one, substantial matter 


in the appeal but have failed in the 
others, I think that the justice of the case 
would be niet by ordering that each party 
béat his own costs of this appeal. |7 
Ross, J.—1 agree. : 
" , Appeal dismissed, .. 
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PATNA HIGH COURT. 
e NOS. 331 TO 354 OF 1921. 
, "October 23, 1922. 
Preseitt:--—Mr. Justice Das and: . 
Mr. Justice Adami. 


: bo , « Maharaja Bahadur KESHO FP D 
‘contending that the plaintiffs’ rights of . .' 4 ESHO PRASAD ; 


‘worship ‘were permissible. and could ‘be 
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to. the. ritual of the Sitambari sect. Under , HERS a 


‘this head, also I think that the learned 
‘Judge's decision should be confirmed.  , 
As to the fourth ground on. which the 
‘rule was based I think the plaintiffs appre- 
‘hensions are well-foünded. The defendants 
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.^ Bengal Tenancy Act (V III of 1885), s. 50 (2 


— Recovd of, Rights against tenant— Benefit of pre- 
sumption afforded by s. 50 (2)—Same vent paid for 
large number of years — Presumpltion—Second appeal 
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they are not entitled to the benefit of the presump- 


l of ‘the Bengal 
Tenancy Act. (p. 16, col. x.) : ' 

Once the Record of Rights shows that a tenant is 

not a tenant at a fixed rate of rent,it is for the tenant 


,to establish by cogent evidence that his rent or 


rate of rent has been unchanged from the time óf 


' Permanent Settlement; and the proof of the fact 


that he has been: paying the same rent for 48 years 
would not entitle him to the que that he 
om the time of the 


The inference that fixity of rent could be'presum- 
ed fromthe fact. that there has been no change 


y of rent for 48 years is an inference of Jaw and can 


be set aside in second apnea’. (p. 16, col. 2.) 


"has been argued before us is 
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Appeals from a decision of the District 
“Judge, Shahabad: ol 
.. Messts. Kulwant Sahay and N.N. Sinha, 
-for the Appellant. h 
. Messrs. P. Dayal and- Jadubans Sahat, 
for the Respondents. > 4 : 
E IRI JUDGMENT. 
"Pas, J.—The. only question 


e 
^. which 
whether 
the learned District .Judge was right 
lin coming to tlie "conclusion that the 
“plaintiffs were tenants at a fixed rate of rent. 
"The learned District Judgé thought that 
“the tenants were entitled to the presumption 


“of séctidn 50 (2) of the Bengal Tenancy 


“Act, he also thought that even if section 
"so (2) ‘did not apply there was evidence from 
"which fixity of rent might be inferred... 
Now sad far-as the first point is concerned, 
it is settled law. so far às this Court'is con- 


= cernéd that when the Record of Rights is 


'against them, the. tenants are not entitled 
to the benefit of the presümption afforded 
bv section 50 (2) of the Bengal Tenarfcy 
Act. This was the view which was adopted 
in this Court only on the 20th of July last 
bv a Bench of which 1 was a member. 
“THe. next. point is whéther the learned 
District Judge was right in coming to the 
conclusion that: under the ‘general law 1t 
could ‘be inferred that there was: fixity of 
rent. AE i l " 
Now so far'as the evidence is concerned, 
the learned District Judge has summarised 
it in the judgment: - The plaintifis produced 
rent-receipts which show payient*of rent 
fof twenty years and it appears that the 
(defendants : Patwari-said in his evidence 
‘that ‘there was no alteration of rent for 
:48 years. | — a | 
Now in the case of Maharaja Kesho Pra- 
sad Singh v. Ramjas Pandey, ‘Second 
Appeal , o. 544, of 1921, this Court came 


to the conclusion that where the tenants 


«could not have the benefit of the presumption : 
i of section 50° (2) of the Bengal Tenancy Act _ 


‘fie had to establish by evidence that the rate 
of rent had not been changed from the time 
‘of the Permanent Settlement; in other words, 
‘onte the Record of Rights shows that the 
"tenant is not a tenant at a fixed rate of 


rent, sit: is for the tenant to establish by | 
cogent evidence that his rent or rate of : 


‘rent has not ‘been, changed from the time of 


the Permanent Settlement.. Mg. "Justice 
Coutts,in delivering the judgment-in the case 
iust cited, said this : Hu 
. “It is ccntended by the learned Vakil fcr the 
respondents that in view' of the fact that the 
-tenants have proved that they have paid tent at 
‘a fixed rate for 25 to 33 years the Courts entitled . 
to presume that they have been paying’ at*fixed 
rate from the time of the Permanent Settlement. 
JI am unable to accept this contention. If. it 
“were cotrect it would lead to this, that'a tenant, 
although he was not entitled to the presumption 
-which arises under section 50, clàuse (2) of the 
Bengal Tenancy Act, would be entitled to prove 
‘that he had paid rent at ‘the same rate for, Say, 
21 years and would then be entitled to what has 
"been called a natural presumption in his favour. 
. This could clearly not be so. No sfich presumption 
- atises. : : £e XA Ste S 
^* I entirely agree with ‘the view “which 
was expressed in the case cited by Mr, 
Justice Coutts. > Cp 
(Thé learned Vakil for' the respondents 
has urged before us that the finding of the 
learned District Judge is a finding of fact 
and is, therefore, binding on idis in second 
appeal. Th my opinion the :arguiment.-is 
‘not a correct one. ‘The léarned Judge found 
as & fact that the evidence éstablished that 
there has, been’ no chapge of rent for 48 
years. He then inferred, and that inference 
was an inference of law, that fixity of rent 
could be presümed. In my opinion he erred 
in coming to the conclusion that from the 
facts found by hini fixity of rent could he 
“inferted. a a wee ax 
"Ihe appeals succeed oh the point which 
has been urged before us by. Mr. Külwant 
‘Sahai; in other^ words, the. findings of the 
"learned District Judge that the plaintiffs ate 
tenants at fixed rates is set aside. “The 
‘plaintiffs are not in any of these. cases 
entitled to the declaration that they ate 
‘tenants hólding at a fixed’ rate. The. 
"appellant wil be entitled to the costs of 
‘these appeals. l B T 
Adami, J.—I agree. © 7 
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 NAGRUR JUDICIAL. COMMISSIONER'S ! 
COURT. 

"First Crm, APPEAL No. 6.0P I921. | 
September 22; 1922: ` - 
Present Mr Batten, J.C, and Mr. Hallifax, 
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A. J. 
Babu RAMPRASHAD AND OTHERS— 
, DEFENDANTS—APPELLANTS - 
o VEYSUS 
Babu BANSILAL ‘AND ANOTHER— 
* . 'PLAINTIFFS—RESPONDENTS. 
- Limitation ‘Act (IX of 1908), ss. 20— Payment 
within period: of limitation—Statement after expiry: 
of limitation— Limitation, extension of — Hindu Law: 
Decree for, damages against. jathor—Ljabihiy of. 
Sons. 

A -payment whether towards interest or pripci- 
pal by a:debtor befofe the expiry of the period of 
limitation extends the period of limitation under. 
section 20 of the Limitation Act, even though the 
written statement as to payment is madeeafter the 
expiry of the.period of limitation. (p. 18, cols. 1 & 2.) 

Venkatasubou v. Appusundram, 17 M. 92: 6 
Ind. Det. (N. s.) 63 and Gopal v. Govind, 1o Ind., 
Cas. 849; 9 N. L. R. 78, referred to. 

A Hindü'son is not bound to pas the damages 
décreed agàinst his father for.a tort, provided the 
deétee was in respect of any act amounting to: 
such:immorality.as.would free the son of the wrong;. 
doer under the Hindu Law from liability for the 
debt: (p. I9, cof. 2; 20 col. I.) 

- The right to enforce payment of a Hindu s debts: 
against his son is a different matter from -that 
Hindus right to alienate his son's share in the. 
family property himself for' the satisfaction of 
those debts. (p 20, col. 1.) 

Sahu Ram Chandra v. Bhup ne 
Cas. 230; 39 A. 437; 21 CW. 

Il. W. 557; I5, 
498 26 C. A a I 
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DEAL BR I'P, 


p from a decree of üe AAN 
District Judge, Raipur, in Civil Suit No. .22 
of Do: dated the 24th d Wi 1920. 

Sir'B. K. Boseand Mr. V. Bose, for the 
Appellants, ; : 

Dr. H. S. Gour and Mr. s. N. Bose, for 
the Respondents. ' 

JUDGMENT.—The first eendit Ram 
Prasad, executed the -` three mortgages in 
suit along witir his elder brother Mohan Lal, 
who is now dead. The remaining three 
defendants are the sons of the first. In 
the first three of the five grounds of appeal 
it«vas contended that the letter, dated 4th 
August r9rr, written by Mohal Lal (Exhibit 
P-4) had not besa proved, that it.did not 
amount to an acknowledgment of the sort 
contemplated by section 19. of the. Limita- 
tion- Act; and that in any case it cotüd 


was . 
x 4 

. 

. 


gage-bonds is proved to be- 


‘on 2nd June : 
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attract ‘the puis of that section' only 
in respect of the -writer himself and not 
in respect;of his brother or: his nephews: 
Ás the letter had been expressly admitted 
in the lower Court by the defendants and 
as its. contents very decidedly bring it 
within the terms of section 19 of the Limita- 
tion Act, .the first two of these conten- 
tions were abandoned by the appellants. 
It is unnecessary tb consider the th'rd as 
the plaintiff's suit in respect of all the mort- 
within . time 
by the first defendant, Ram Prasad, who is 
father of the remaining three and manager 
of the joint Hindu family of M "they 
are menibers. 

2. The suit was filed on 8th JBaseinber 
I9gIQ. The first mortgage (Exhibit “P.-r) -is 
dated 24th August 1902 and the considera- 
tion of Rs 4,500 was.payable-on 24th 
August i906. On the deed there is an 
endorsement, written and-signed by Ram 
Prasad: on 6th August 1918, to the effect 
(hat there had been a payment of-Rs. 1,200 
1903 and another of 
Rs. 700 on 19th June 1916. The period: of 
limitation ' would have' expired in-the or- 
dinary course on 24th August 1918. "The 
payment of 1903 could not -estend it “as 
it had not then begun to run, but if the 
second payment operates in this way ‘the 
period is extended by it to roth June 1928. 
The endorsement itself was made win; 
the original period. 

“3. The second mortgage (Exhibit P- 2) 
was executed on 4th August 1904 for Rs. 951. 
payable ow 4th August 1956. It bears 
two endorsements of payment written aud 
signed by Ram .Prasad, one .dated Cth 
August 1918 stating that there had been a 
payment of .Rs. 900 on rith August 1907 
and the other dated 11th February 1919 
stating that there had been a payment of 
Rs. roo.on that day. - The date of the first 
of these two: payments is given as. Sawan 
Sudi 2nd, 1962, and Irth August 1907. Now 
in the Sambat year .1962- there was 


' no Sawan Sudi-and.- The Ist and 3rd of 


the bright half cf that year were 2nd August 
r905 and 3rd August 1905. But Sawan 
Sudi 2nd, 1964, corresponds to 11th August 
1907. "The mistake was a natural one to 
make’ in. 1918, and indeed thé year 
of the English date of the payment was 
first written 19 and corxeted to 07, sa that 


' Rs 


make 


e RAMPRASHAD v, BANSITAL. 


it is beyond doubt that the date to which 
the endorsement refers is 1rth August 1907. 

In the ordinary course the period of limita- 
tion for this. bond would expire'on 4th 
August 1918. Ram Prasad's endorsement. 
was;made two days later, and if the pay- 
ments’ operate to extend. the period. the 
first. does so up to rrth August rọrọ and: 
the second up to Irth February 1931. ' 

4... The third bend fof Rs. 2,500 (Exhibit 
P-3) is dated 25th July 1906 and the con- 
sideration is payable on 25th July 1907% 
It -bears an endorsement of a. payment of. 
500. made. on 27th . January 1918. 
This was written and signed by Ram Prasad 
on 6th August 1918, the date of that on 
Exhibit. P-r. and of the earlier of the two on 
Exhibit P-2. 'The original period of limita-. 
tion in this case expired on 25th July 1919. 
The endorsement was made between eieven 
and twelve months before that date, and the. 
payment, if it is effective for this purpose, 
extends the. period to 27th January 1930. . 

5.' It seems clear that the suit is well 
within time in respect of. all three: bonds. 


.Jt has.been contended.that a statement 


ofa payment made in writing by the payer 
after the expiry of the.original period of 
limitation is not stich a.statement as is 
contemplated by section 20 of «the :Limita-. 
tion Act, even though the payment itself 
was made within that period. This con- 
tention can have reference only to the 
second of the three mortgages, but it. is 
unsound. ‘Fhe written statement is merely 
evidence of. the fact and date of the 
payment, and it is that fact of payment 
that extends the period:and it is the date 
of payment from which it is extended. 
The. proviso to the section lays down that 
the fact and date of payment can be taken 
as proved only -by. evidence of a certain 
kind, and so imposes a minimum degree 
of credibility in. the evidence.. A state- 
ment of payment in writing made by the 
payer at some time aiter the payment is 
perhaps less trüstworthy than one made 
on the same dav, but.even so it does not 
fal below the standard required by sec- 
tion zo of the Limitation .Act. It cannot 
any more be brought below that standard 


by the fact that it was. made after the ex- - 


pirv of the original: period of. limita- 
tion; indeed that fact’ "would .tend: to 
it’ more ecredible ' rather. “than 
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less. That the fact: of ‘the . written 
statement being made after the expiry of 
the original periòd of limitation does not 
affect the question is the view of the law on 
the point taken by the Madras High Court. 
in Venkatasubbu v. Appusundram (x), 
though no reasons were stated in the "judb- 
ment for doing so. Ji, therefore, the pay- 
ments were wholly: or partly towards the 
principal: amounts due. on the mortgages, 
time is extended by reason of the , endorse- 
ment to a date much later in each case | 
than that on which the suit was filed. "This: 
is equally true if the payments, are taken as 
wholly of partly towards interest* tinde? Aw 
principles set out in Gopal v. Govind (2). 

6. The .oniy question remaining. 
whether it is proved, - as against the thiee. 
sons of Ram Prasad, that the, whole ‘of 
the consideration was received, by. their. 
father and uncle, and whether so much 
of it as was received is a proper charge on 
the shares jn the property ‘belonging to 
them when the mortgages were executed. 
That Mohan Lal and Ram Prasad received: 
the whole of the stated consideration is 
proved, as far as they themselves are con- 
cerned, by the written admissions made . 
by them in the mortgage-bonds -and ` re^ 
peated by:them at the time of registration. 
Their shares, amounting to five-eightlis 
of the whole property are, therefore, liable 
for the whole of the mortgage-debt. For 
the remaining three defendants, the sons 
of Ram Prasad, it is admitted’ that the 
whole of the consideration of the second 
mortgage amounting to.Rs. “951 .and 
Rs. 1,332 of that of the third mortgage weré 
duly paid and are a proper.charge on their | 
shares. The consideration of the first mort- 
gage includes an item of Rs 12,800 
plus interest due to one. Lutudhar on a 
mortgage and another of Rs. 200 plus in- 
terest due to Govind Prasad. The mort- 
gage to Lutudhar by Mohan Lal and Rani 
Prasad, bearing..an endorsement of the 
payment of Rs. 2,294 on 24th September 
1902, a. month after the execution of the 
first mortgage, is filed as Exhibit P-6 and 
is proved by Lutudhar (P. W. No. 7). Aiso 
Govind Prasad (P. W. No. 9) proves the pay- 
ment to him of Rs. 284 4n satisfaction cf 


(1) 17 M. 92; 6 Ind. Dec, T J &3 e E 
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the debt due to him by both Moha 
Tal and. Ram Prasad. It-is admitted that 
in these circumstances. these-two. anióunts 
are a."proper.charge on the NE. of Ram 
Prasad's sons. AES 
nget appears then that a sim of at 
lei st. Rs.4,8Gr out of- the total considera- 
tion of- Rs. 7,950 of-the--thiee mortgages 
is..a’ proper..charge:-ori the- three-eighths 
share -of ,the-'property belonging to ‘the 
three sons of Ram-Prasad. It- would 
scarcely benefit-them ' to. be’ given an: oppor- 
tunity.‘of -redeemirig - three- -eighths~of the 
property lora sum. which. is iyery ` ‘Neatly 


five-eighth’ ofthat: payable for: thé redemp- ` 


tion .of..the .whole, -which ‘is what -a 
decree giving: effect to these findings would 
Ccome.to, even.if nó more-of the coiisidefa- 
tion.of the -first-and last. mortgages is-found 
to-be -binding.on.the shares-of Ram: Prasad's 
sons. « Tt. is, therefore, hardly’: necessary 
to. examine -the natare of- the rest of the 
consideration . of. E first and: last mozt- 
‘gages. ae -< 

8, ‘the’ matter: may, ae -briely 
stated: "The ?rest.. of -the- consideration - of 
the: first mortgage, -is: stated: in. the- hoaa 

as-Aollows.z 

Rs. 600 plus . interest due to — uhudlise 

R8..:550--2lussinterest due to Fausmal 
Marwari. 

Rs. 300 borrowed in Baisakh 1959 (which 
ended on 22nd May 1902) for a marriage. 

Rs. 450 advanced on the date of the 
mortgage for the payment of land re- 
venue, 

t Asito thefirst item: Kutudliar (P. W-No-7) 
has no recollection-of -the debt, as he had : 
none «of,.the'-paymeut of - the- moitgage 


m 2 zt . oda. 


«ae 


wien, ete? eles 


ma howe 


. till he saw the mortgáge-bond, aud Ram 


Prasad (D. WANG. 1) in: his deposition says : 
"My village was: mortgaged to 'I;utudhar. "We 
never incurred „oral loans from. id 


hun." 

Thé man is, of "coürse, 1 ying ‘as steadily 
as he has dons ali “through the case, 
"but the" fact that - what de: does say 
is untiue ‘does .. not: prove. ‘that any one 
-of the . very: many things he does 
‘sav is. true, "In" addition. to’ this there 
is the written admission made bv both 
Ram. Prasad anf Mohan Lal inthe mott- 
'gaue-bond;- Moban" Lal's admission being 
“receivable in évidence under section 32 (3) 
othe Evidence Act. But ali this: cannot 
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possibly be held to prove against the sons 
of Ram Prasad that the sum of Rs. 600 
twas ‘actually received by their father and 
their uncle or that, if it was, it was used for 
paying’ of a debt -fhey owed. The evidence 
in- regard to- the Rs. 550 stated in the 
“bond to: have been borrowed for payment 
to. one Faujmal Marwari js weaker still. 
It consists ot an admission by Ram Prasad 
that -Mohan Jal was the manager of the 
family- and- used to purchase cloth from 
Fa «jmal, "and: the statements of Ram 
Prasad and Mohan Jal in the mortgage- 
bond. In respect of the last two- items 
these: statements.in the ‘mortgage-bond are 
“all that-there are. ‘It must, therefore,be heid 
that the receipt of these four sums of money 
‘has ‘not been pro ved against the sons of 
‘Ram Prasad. 

9. The coasideration of the third mort- 
gave -is-made up of two items. The fist 
is a-sum-of Rs, 1,332 previo'tsly borrowed 
by Mohan Lai and Ram Prasad [o!-pay- 
anent-of ‘the: costs- of certain suits. The 
Jiatility “of Ram Prasad’s sons for this 
sum “is -not~disputed. -The other: item is 
-R&. 1,168 -borrowed on the day of the exe- 
cutiow of-the-morigage "in order to make 
payments ordered by the 'Court to the 
tenants of Jénira in-respect of damages to 
“crops, --ete:, and the costs of the suit." 
For the: "three sons of Ram- Prased 
it is-admitted- that the money he borrowed 
in order to carry on the litigation was, 
-at the time-of the mortgage, an antece- 
-dent debt of his for which he was authoris- 
ed to' alienate their shares in the property 
‘but at the:same- time it is contended that 
-the-debt of which payment was entorced by 
‘the decree was“‘tainted with immorality” 
-as it arose out of a tort committed by their 
father.- The -two positions are entirely 
inconsistent; if there was any immorality 
‘about -the incurring of the debt enforced 
in the decree there was exactly the same 
taint in: respect of-the money borrowed 
-for- the expenses of defemiing the suit in 
Pa that decree.was: passed. 

“It: was; however, argued at som: 
-Je vs “that a Hindu son-is not bound to 
pay the damages decree against his father 
-for à tort.’ Tnat may be so, but there is 
nothing to show that this decree was in 
iespect | of any act amounting to such im- 
‘morality as wauld free the soa of the wroug- 
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doer under the Hindu Law from liability 
for the debt. All the evidence we have 
about it is a very vague statement by cne 
Ratiram Sonar (P. W. No. ro) that the 
money was required “for payment of a 
decree that some tenants had obtained,” 
and the statement in the bond that tht 
decree was “in respect of damages to crops, 
etc. and costs." ‘There is nothing to show 
that there was any trespAss, and if there were 
any trespass it may well have been done in 
good faith and in the interests of the joint» 
family and have merely failed of proof in 
Court. 

Ir. It was finally urged on behalf of 
Ram Prasad's sons that according to the 
ruling of the Privy Council in Sahu Ram 
Chandra v. Bhup Singh (3) they are not 
liable for his debts while he is alive. The 
right to enforce payment of a Hindu's 
debts against his son is a different matter 
from that Ilindu’s right to alienate his 
son’s share in the family property himself 
for the satisfaction of those debts. Bug 
anyhow it is too late to take that plea 
now; all thiough the case and even in the 
petition of appeal it has been admitted 
that the mortgages are valid and binding 
on Ram Prasad’s sons for the amoynts 
of any debts that were legallye dfe by him 


before the execution of the mortgages and | 


‘the plaintiffs were not called upon to prove 
any other form of legal necessity for the 
borrowings. | ; 

I2. As has been already pointed out, there 

is a certain degree of futility in this appeal 
-ang the discussion of the portion of the 
consideration that is.binding on the shares 
of Ram Prasad's.sons. It wes admitted 

at the beginning that a sum of Rs. 2,283 

was so binding, and that it is not quite 

Rs. 700 less than three-eighths of-the prin- 

ci»al of the three mortgages. 

ther it was not seriously disputed -that 

,the two sums of Rs. 2,294 and Rs. 284 
oit of the consideration of the first mort- 
,g1'ge were so binding, giving a total of 
acs. 4,861, which is only Rs. 107-12-0 less 

than five-eighths of the total consideration 

of the three mortgages. By adding the 


695; 1 P. I. W. 5575 15 A. In ]. 437; 19 Bom I. 
R. 498; 26 C. L. J. 1; 33 M. L. J. 14; (1917) M. 
W. N: 439; 22 M, I, T, 22; 6 I4. W. 2133.44 L 
& 126 (P. C) — . | 
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But. fur« . 


Rs. 1,168 which has been found te be a 
proper charge on the three-cighths share 
we get a total which exceeds three-quar- 
ters of the total mortgage-money by 
Rs. 66-8-0. . 
I3. There seems to be no great advant- 
ace in being allowed to redeem  thret- 
eighths of the property for six or even for 
five-eighths of the sum for which the whole 
can be redeemed. This right may possibly, 
however, beof benefit to the defendants in 
some way and will be declared in the decree. 
The time for payment will.be extended 
to tke 24th of January 1923. A’ decree 
will, thefefore, issue in supersessfon of that 
of the lower Court, in the terms: of r.2 
of O. XXXIV of the Civil Procedure Códe 
aMowing redemption by the defendants 
by the 24th of January 1923 either of: the 
whole of the mortgaged property on pay 
ment of Rs. 7,050 with interest up to that 
date and all the costs of the plaintifis 
in both Cougts, or of a three-eighths share 


in the mortgaged property on paymeut ' 


of Rs. 6,020 with interest up to the same 
date and thiee-eighths of the costs of the 
plaintiffs in both Courts minus five-eighths 
of the costs of the defendants in both Courts. 
G.R. D. &N.K. l | 
Order accordingly. 
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PESHAWAR JUDICIAL COMMISSIONER'S 
d COURT. ` 
SECOND Civi, APPEAL NO. 97-60 

OF I921. 
November 29, 1922. 
Present-—-Mr. Pipon, J. C. 
Dr. LOK NATH-——A»PPELLANT 
UEFVSTLS 
THAKAR DAS AND OTHERS— 
RESPONDENTS. 
Civil Procedure Code (Act V of 1908), O. XX I, 

y. 63, O. V I I, v. 7— Nature and form of suit by” 

decree-holder— Releif — Transfer of Property Act 

(I V of 1882), s. 53, cl. 2—Presumption— Considera- 

tion Frontier Crimes Regulation (III of igeri), 


2. 8. 40—Sttreby— M ortgagee— Lien. 
(3) 39 Ind. Cas. 280; 39-A. 437; 21 C. W. N.. 


A decree-holder has a'stféutory right to sue, 
under O. XXI, r. 65, Civil Procedure Code, in his 
personal capacity as a decree-holder, represent ng 
merely his own right, to have the property attached 
under his decree, He is not obliged to take the 
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general ground that as against all other creditors ' 


and all other persons a mortgage -or a sale is to 
be void. (p.:22, col. 2.) 


Kottavathil Puthiyapurayil Pokker v. Balathil 


^ Parkum Chandrankandi, 531 Ind. Cas. 714; 25 M.. 


I. T. 4 
M. 143; 36 M. L. J. 231, relied upon. 

After the passing of a money-decree the judg- 
ment-debtor mortgaged his property and in exe- 
cution proceedings the mortgagee’s objection to 
the attachment of the property was allowed and 
the decree-holder was directed to seek his relief 
by a civil suit. Before the lodging of the civil 
suit the property was sold by the judgment-debt- 
or and the mortgage was redeemed by the vendee. 
The decree-holder attacked the validity of the 
said sale in his plaint, but prayed only for a dec- 
laration that the property was liable to attagh- 
ment without mortgage incumbrance ; and sought 
no relief regarding the sale, as he denied that the 
sale, had really taken place: - 

Held, that the decree-holder was note obliged 
m ask for a. separate relief voiding the sale. (p. 22, 
col, 2.) : 

A judgment-debtor is under no obligation to 
maintain his property intact for the decree- 
holder ant even where his intent$on is clearly 
proved to be to defeat a decree-holder, he is en- 
titled to do so. (p. 23, col. rz.) 

Karam Ilahi v. Gulab Rai, 33 Ind. Cas. 960; 
39 P. R. 1916; 102 P. W. R. 1916 and Bhagwani 
Appaji v. Kedari * Kashinath, 25 B. 202; 2 Bom. 
I. R. 986, relied upon. i 

The second clause of section 53 of the Transfer 
of Property Act relates toa question of evidence 
and the presumption referred to in that clause is 
rebuttable. (p. 23, col. x.) 


Obiter,—The failure of consideration ‘does not 


necessarily void a sale. (p: 24, col. 1.) 

(2). The cmmission to transfer possession is 
one. of the badges of fraud. (p. 24, col. 1.) 

(3). To stand surety fcr a man undet section 40, 
Frontier Crimes Regulation, argues a veiy personal 
and intimate connection. (p. 24, col. 2.). | 

(4). The lien of a mortgagee may subsist for 


such porticn of the consideration as hes passed. - 


(p. 24, col: 2.) 
Allah: Ditia v. Nazayr Din, 33 Ind. Cas. 474: 53 
P. R. 1916; 51 P. W. R. 1916 (F. B.), referred to. 


Appeal from an order of the Divisional 
Judge, Dera Ismail Khan, dated the 2nd of 
June 1921, setting aside a decree of the 
Munsif, First Class, Bannu, dated the 29th 
of October 1920. i 

Mr. Gokal Chand Dhawan, for 

Appellant. 


the 


Mr, Diwan Chand, R. S., for the Respond- 


ents. ’ 

JUDGMENT.—-The facts of this. casé are 
these. Thakar Das sued Nur Muhammad 
and his brothers for Rs. r,500 on book 
account, and obtained a decree for Rs.1,309 
on the 5th of- July 1916 against Nur 
.Muhammad only, the suit being dismissed 
against his brothers,  Thakar Das 


47; (1919) M. W. N. 39; 9 L. W. 138; 42 ' 
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appealed unsuccessfully against the order 
releasing the other defendants from 
liability. His appeal was dismissed on 
the 30th March 1917. On the 6th of 
July 1917 he applied for execution of his 
decree against Nur Muhammad, and got 
the latter’s share in certain land attached. 
‘Meanwhile transactions of mortgage in 
respect of this land- had been entered up 
and attested in revenue records. Both 
these mortgages were to one Abid Khan. 
One portion of the land was mortgaged for 
Rs. x20 and another for Rs. 500. ‘The 
first of these mortgages was reported on 
the 18th of May 1917 and attested on the 
4th of June. The second was reported on 
the 7th of June and attested on the 12th of 
June 1917. That is to say, both mortgages 
had been attested before the application 
for execution was instituted. The mort- 
gagee Abid Khan filed objections to the 
attachment claiming his incumbrance of 
Bs. 620 in all His objections were ac- 
cepted, and on the 30th of May 1918 Thakar 
Das was directed to seek his relief by a 
civil suit. The execution proceedings were 
then filed. On the 5th of April 1919, t.e., 


 witlifin one year from the decision of the 


objections, the present suit was lodged 


by Thakar Das under O. XXI, r. 63, 
Civil Procedure Code, praying for 
a declaration that the property was 


liable to attachment without mortgage 
incumbrance. Meanwhile, however, be- 
‘tween “the decision of the objections and the 
institution of the suit further mutatfons 
had been effected in the revenue records 
recording a sale of the land in question to 
Dr. Lok Nath for Rs. 737. The two trans- 
actions—redemption from Abid Khan for 
Rs. 620 and the sale of the proprietary title 
for an additional sum of Rs. I17— were re- 
ported to the Patwari on the 21st of T'ebru- 
ary 1919 and were brought up for attesta- 
tion five days later on the 26th of February 
1919. The mutation of redemption was 
accepted, but final orders were not passed 
on either mutation owing to the fact that 
the 30 days necessary for a proclamation in- 
viting objections to the sale had not expired. 
Before the mutations could come up again 
for attestation, Thakar Das obtained from 
the Court aninterlocutopy order forbidding 
the mutations to be attested pending de. 
-cision of the suit, The Trial Court threw 
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out the ‘suit ön the ground ‘that thé mort=" 
gage had merged in the sale, and that in 
consequérice fhe- plaintiff's suit for'a de-' 


. claration respecting the mortgage did nöt 


lie. On appeal the Divisiótial" Court’ hek, 
that the suit could lie'as the plaintiff in his 


-plaint-Had attacked the existence of the sale, 


and that it would complicate matters if he 


were directed to brifig a fresh suit im ‘its’ 


respect. "The leartied Divisional Judge meng 


tioned in his order that thé plaint could be: 


amended “under O. VI, r. 17 by the parties 
or by the Court. He, therefore, remainded 
the suit : for ‘trial “on ‘its merits ‘under 
O. XLI, rf. 


The “Trial” Court,“ ón resuming : the 


hearing, did ‘not’ direct ‘amendment’ ‘of 


the plaint; and'no application by thé plaint- 
iff was made in this respect. It proceeded 
to deterinine the issue which it had already: 


` framed’ as to whether the’ sale was invalid. 


+ 


It decided that both the mortgage and the 
sale were valid” transactions,' and dismissed 
the suit. 


were fictitious transáctions 
section 53'0f thé Transfef of Property Act 
which are accepted in this Province as bind- 
ing in equity though not in law, and decreed: 
the relief sought. for. 


Nath. 


: The first poirit argued i in appeal is tifat the 
plaintiff has been given a relief which he 
did not seek'in his plaint, aud that the omis-; 


sion to amend the plaint-is fatal to the 
decree. - It is admitted that the ‘suit is 


one under O. XXI, r. 63, Civil Procedure. 


. Codé, ‘and ‘that a declaration was the 


proper relief ‘which had been asked. 

It is contended, however, that inasmuch as 
the mortgage had merged in the sale and 
there is no prayer to declare the sale invalid, 
the’ suit is -barred by. O. VII, r. 7, 
Civil Procedure’ Code. I. do not think 
that this. contention can be accepted: Under. 
O. XXI, r. 63, Civil Procedure Code, the: 
plaintiff was entitled to ask for a declaration 
that the land was liable to attachment free 
o& incumbrance. 
bound to-add a prayer for -co. seqvential. 
relief that-the mortgage be set. aside. This 
is clear from -the Madras.-ruling published, 
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Z3, Civil” Précedtire Code.’ 


‘The Divisional Court; on appeal,: 
held that both the mortgage and the sale 
intended to: 
defeat the creditors of Nur Muhammad and 
voidable under the principles Ld dowr im 


"Ihe present appeal. 


in this Court is by the veridee Dr, Lok that 


He was not necessarily. 


o Tas 


ror owe 31. Xd 
^. 


as "Koftavatial " Puililya plural. "Pülbe^ ae 
Balathit Parkum Chandrankandi. (D. “It. is 
shown‘ very, clearly: in” that: ruling» that a 
deéree-holder: has'a statütory right vy site 
under O. XXI, r. 63, in his personal capacity, 
asa deoree-holder: crespecting.merely::his own 
tight to -have the propertv-attached- under 
his decree. ” He isnot’ obliged "tó "take" the 
general ground, that as agáinst all other. “ere 
ditors and all other. “persons: a mortgage or & ` 
sale"is ‘to: be void. So far as ‘regards: the 
morggage, therefote, the forni of the’ suit was. 
correct.9 There is then the question of the 
sale. In his. plaint the .plaintift- attacked 
the validity of the «sale; . because‘ he was 
obliged to do so if he could asstime' that thé 
property was. liable to attachménit “at. ‘all. as 
the judgment-debtor's: property..irrespective 
of. the question of mortgage incumbrance:. 
It does not'appeaf to me that He is-under 
an obligation to. ask for, a separate relief 
voiding 'he “sale... He denies that the trans- 
action of sale ever.really took place, or 
that the transferee was ever-put in, pos- 
session. It has been. admitted, by the learn- 
ed Counsel for the appellant:. that the 


. proviso’ to section 42 -of the Specific-Relief | 


Act does not apply to this case, and. that 
the suit is turely one under O. XXI,' r. 03, 
Civil Procedure Code. That being so,. it is 
simply necessary .for the plaintiff» to: 
challenge the sale in order. to` show 
his suit to declare. the. “mortpazè 
ineffectual ‘against his rights .) O1e 
which can still, -be. brought: - In- “these. 
circumstances it does- not appear. to me 
that the omission to amend the plaint, to 
cover..a declaration that the. sale is. also 
invalid; is in- any way fatal to the decree. 
The remarks of the learned’ Divisional Judge 
in this respect were not mandatory. It was. 
certainly open to the plaintiff to have applied. 
for amendment,.but it is also “clear that 
neither he nor the Court itself regarded. 
this amendment as having, been directly _ 
ordered. I do not consider myself that. 
an amendment was absolutely ‘necessary, and 
I must overrule the objection to the: degree: 
taken on this ground. Re deam 

The next question. is “he legal position 
which is involved . when-a decree-holder. 
seeks'to ignore transfers made by the -judg- 

(1). 5T Ind. Cas. 714; 25 M. L.. T. 47; - (7910): 
2r Do W: 9n Wr is 98 Mets 
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metit-debtor’ after lie has’ obtained ' a decree. 
Tt*has‘been argued’ beforé me at some length 


by: the learned Counsel for the-appellant 
that a gudgment-debtor is under no obli- 


gatien tó' maintain: his property intact for: 


the benefit of the decree-holder, and that. 
even where his intention is clearly proved to 
be to defeat.a' decree-holder, he is entitled 
todo so. Karam Ilahi v, Gulab Rai (2) is 


. a-clear authority for the first of these two 


.the' ‘transferor may intend that it should; 


propositions.t The position with regard to 
transfers made by a judgment-debtor ` which’ 
have the efféet of defeating’ a decree-holder. 


' is given’very-concisely in Bhagwant Appaji 


v. Kedari Kashinath+(3). -It was held that 
the’ transaction may defeat or delay ; thate 


that the transféree may know ‘that it will; 
that the consideration may be inadequate; 
and- yet- unless the transferee himself has 
been wantin£in good faith, the presumption 
given in the;second paragraph of ‘section 33 
of the Transfer of Property Act does. not 
arise. I think that the real question at isse 
is apt in these cases £o be somewhat obscured. 


"Thé question really ‘is one of fact, and 


it “isthe intention ‘of - the parties. But the 
intention which wè must consider is not so 
müch- the intention to defeat the decree-' 
holder, but the intention to create a valid 
transfer at all. The position may be perhaps 
seen" more’ clearly ` “where ` the’ subject is 
moveable ‘property. A "judgtient-debtor, 


knowing that his pioperty is about to be 


attached,. niay' be perfectly entitled to. sell 
a aidtor-car knowing that by doing so it will 
escape attachment Even the buyer of 
the ‘motor-car maf rejoice iu the" fact: that 


the dectée-holder may not be able to lay his - 


hands upon it: “Büt the sale is only valid if 
tlie motor-&ar was actually and: genuinely 
sold?* Thé second clause of section 53 of the 
Transfer of Property relates to a question of 
evidence. “A certain presumption arises when 
the: effect of the. traüsfer is to’ defeat the 
creditor and where the transfer is gratuitous ' 
Or witliout adeqüáte consideration. But it is - 
a presumption‘ ‘which can be rebutted. "The 
question ^at issue' really" -is “whether ‘the 
transfer éver áctually. occurred. ‘What we 
have to consider in the present case is an: 
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G3 3 Ind. Gas sbs; 39 P. x. (3916; 102 P. we 
"ER. 1316. 

(3) 25 B. 402 ;2 Bom. a R, gga a © 


INDIAN OASES 


"ea e 


t 


issue ‘of fact, 1. e., whether the mortgage to 


Abid Khan and the sale to Dr. Lok Nath 
were ‘colourable transactions with the object 
of* ‘defeating execution, or were genuine 
tramsáctions representing real transfers. 

It will be more convenient to take first 
the question of the sale as it appears to,me 
that the’ grounds for attacking it are more 
overwhelming than in the casé of the mort- 
gage. In the first place, the'sale was made 
aftér ‘thé objections to the mortgage had 
been disposed' of, and when the judgment- 
debtor knew that the decree-holder had the 
right to institute a' suit in respect of the 
mortgage. It has been argüed that the 
intention of the parties clearly was to pre- 


; judice the suit on the mortgage by pleading 
‘that it had. disüppeared into a sale. ."This 


argument, however, will carry little force 
unlessit can be shown that the circttmstances 
of the sale were such as ‘to show that’. no 


transfer of interest really occurred. * It 


appears to me that the sale was suspicious in 
the extreme. There is no.sale-deed, and it 
wold be unusual for a vendee in the posi- 


‘tion of the present appellant to be satisfied: 


With a mere mutation. There was ‘cleatly 
an aftemipteto rush through this muta- 
tion. It was. brought. up only five days 


_ after it had been reported and came before 


the Naib Tahsildar at his house in Bannu. 
He qitite rightly refused to attest it until the 
period fòr objections to the sale had elasped. 
'There is "very incomplete proof of the pay- 
mentof Consideration andevery thing toShow 
that no money actually passed.‘ The mü- 


‘tation records that the vendor had admitted 


receipt’ of Rs. 400, leaving’ Rs: 220 ` due to 
the mortgagee and Rs. 117 due to the pro- 
ptietor to be paid at the time of attesta- 
tion. "Theré are no kind of accounts 
produced’ to show that Rs, 400, had been 
paid. Dr. Lok Nath may, as alleged by 
his Counsel, keep no personal accounts and 
rely on one’ Paras Ram for a record of 
his transactions with the vlatter. “At the 
same time I agree with the learned 
Divisional Judge in thinking that it is most 
unlikely that Dr: Lok Nath would not keep 
some pérsonal accounts which would show a 
payment of this nature. The Patwafi has 


' given evidence that the Rs. 220 and Rs. II7 


were actually: counted ou$ and paid in his 
presence. .I do hot believe“ this statement 


- at-all, as it is- quite clear that these sums 
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were to be.paid at attestation; and although: 


redemption was.accepted by, the Revenue 
Officer, the mutations. were not actually 
.attested.  Evenifit be assumed that Rs. 220, 
nüght have passed. hands in. view of the 
question of. redemption having been settled, 
the question of the passing of proprietary title 
clearly remained unsettled .until the period 
for objections would expire, and it would 


be most unlikely that the sum of.Rs. 117. 


could, have changed hands if the trans- 
“actions were genuine, while mutation (which 
‘was the sole “record of the sale, there being 
no deed) remained unattested. The failure 
ef consideration, of course, does not neces- 
sarily void a sale. ‘This, however, is beside 
the point. The failure of consideration in 


this case is being adduced not to show that - 


the sale, as. between the vendor and the 
vendee, was incomplete, but as evidence 


that the transaction was a colourable one. 
There: 


. representing no. genuine sale at all. 
is then the question of the transfer *of 
possession. The omission to transfer pos- 
Session is one of the ‘badges of fraud” 

given on page 247 of Mittra’s Transfer of 
Property Act. So far as I .can see from 
the evidence, it is clear that ng possession 
was ever delivered to Dr. Lok Nath. Cer- 
tain witnesses have been produced to show 
that it was, but the entries in the khasra 
girdawari, which is a record drawn up 
on the spot, are directly against it. The 


land was held jointly by Nur Muhammad - 
and his. brothers, and they contimüed, as. 


pefore, in cultivating possession. "There 


is nothing worthy of the name of evidence. 


to. show that the so-called vendee ever 
received any share of the produce from 
them or anything representing the rent 
of his joint interest. 


sional Judge that this sale never really 
. occurred at all, and that it was purely a 
colourable transaction intended’ to secure 
the propetty from attachment. 


‘The character of the a AN to Abid 
Khan is not quite so obvious. "It was. re- 
peited about 2} months, after tbe čis- 
wissal ` of Thakur .Das's 
the order ieleasing the other defendants 
from, liability „and "when it had, therefore, 
Become finally defided that he would cxe- 
cute against Nur. icd alone; 
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‘Nur Muhammad and Abid Khan. 


I agree on the evi.. 
dence with the view of the learned Divi- ° 


„appeal against . 


At, 


does 


was argued that. no. connection or, neces- 
sary .collusion has. been shown between 
.I think 
that it is clear that there was.a very- inti-- 
mate. connection in view of the. fact. &hat 


Abid Khan only two days before the first, 


mortgage was entered, stood surety for. 
Nur Muhammadin a case under section 40,. 


Froutier Crimes Regulation. ^ To stand 
surety for a man under that pro- 
vision of the law argues a very. personal. 


ang intimate connectoin, :as the obligation 
is“ vegy onerous. The main „questions 2s 
regards this mortgage.are those of consider- 


dtion and delivery .of possession. It. 
has . been -argued by the learned 
Counsel. for the appellant that - the 


failure’ of consideration does: not. annul 
a mortgage any „more -than it, annuis 
a sale. ‘fhe question of whether a mort- 
gage subsists when consideration has. par. 
tially. failed is dealt. withrat lenght in Allah... 
alin v. Nazar Din (4). It is certainly. 
rue that the lien. of a mortagagee on à prop- 
on may subsist for. such portión of the con- 
sideration which kas passed. Here again, 
howevér, as I have remarked on the .ques- 
tion’ of the sale, the argument is really 
beside the point. What I have to , consider 
is whether there has been a failure ‘of. con- 
sideration ‘as showing that the transac- 
tion was fraudulent and. colourable, and. 
that no mertgage took place at all. In 
the first of the two mortgages R$. 30.,were 
said to have been paid before: the Patwari 
and a previous receiptof Rs, 00. adnittédi 
In the second mortgage Ks. 500 ‘was 
admitted in the report to have been re- 
ceived by the mortgagor. in neither case 
is the proof of the passing of consideration 
very convincing. ‘this tact alone, how- 
ever, might ke insufficient to prove that 
the -mortgage was-a mere colourable trans- 
action if it were shown that the mortgagee ' 
lad obtained any kind of possession, or had 
derived any actual benefit from the | suppos- 
ed transaction. So far 1 can see, he never 
tcok any possession at all, and that when 
he gave up his title in favour of the vendee 
neatly two years Jater, he had not yet 
xercised any of tke rights of a mortgagee 
in possession. Possession was alleged 
to have been delivered, and it has never 
3 Ind. Cas. 474; 53 P. Re 1916; 5t P, ^ W. 
EE (R. B. im res " iu 
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"been. contended’ that? the mortgage was 


‘one under which the land was merely hy- 


pothecated Without possession and on which 
interest" was paid. Unless the mortgagee 
did obtáin possession, the transaction could 
not have been a genuine one. The jamabands 
of 1918-19 naturally showed the existence 
of a mortgage. This is a necessary corol- 


lary from the .fact'of the mutation having- 
jamabandi in: 


been attested before the 
question was prepared. The entry in 
the jamabandi carries no more and no less 
weight than the attested mutation. But 
the hasra givdawart never showed ‘that 
Abid Khan had.assumed possession, *and 
there is no evidence worthy. of -the nage 
of his either . having . cultivated jointly 
or received. rent from. the owilers who 
remained in cultivating possession.. I 
'consider that ‘the view of the . 
Divisionàl Judge must be accepted, and 
that, as’ a matter.of fact, ‘no mortgage 
ever took place at all,- 

On the above findings the appeal faiis 


: and is dimissed, with costs. 


S.D, Appeal, dismissed. 
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“NAGPUR JUDICIAL COMMISSIONER'S. 


SECOND Crvin APPEAL No. 124-B OF I921. 


August 28, 1922. 

Present :—Mr. Prideaux; A. J. C. 
SAIKI IMAM AND OTHERS— DEFENDANTS 
. ——ÁPIELLANTS 
UCTSMHS 
RAMCHAN DRA AND OTHERS—PLANIIFFS 
— RESPONDENTS. 

E Alienated Villages Tenancy Law, s. 40 
— Ante-izara tenant, rights of, whelkey itransfer- 
dble— Anie- alienation tenant, whether lable to be 
ejected: 

: A persen who has been in possession for a laige 
number of years as a tenant of land which was 
under cultivation before the grant of an tzara is 
an ante-izara tenant’ under section 40 of the 
Berar Alienated. Villages Tenancy Law and the 
tights of such a tenant are transferable. (p. 26, 


col. I 
"Notwithstanding any ccniract to the contrary, 


.an ante-alienation tenant: cannot be ejected from 


hig A E by his landlord - as such for any cause. 
(p^26,col.1)  - 

Appeal fiom a čecree of: the 
tional District Jtdge, Akola, dated the 25th 
November 1920, in s Appeal No. 388 
ci. 1919.. 

Mr. N. e Sarkar, R. B., for the. Appellants, 

Mr aJ.. Ce Ghosh, for the. Respondents. 


jm 
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learned. 


"Addi. 


- JUDGMENT,—In:. my opinion the lower 
Courts: have gone absolutely wrong in 
disposing of this case. The facts are suffi- 
ciently given in the judgment of the Courts 
below and it is enough to state that plaint- 
iffs, who are. the izavadars of Pimpalgaon 
Ieara, Taluq Mangrul Pir, sued the defend- 
‘ants ‘for ejectment from Survey No. 15 
and half of Survey No. 16 of that village 
.on the ground that they are annual tenants. 
The defence was that they were ante-7zara 
tenants, or if not that, at' least tenants of 
antiquity. . 

The Courts below have found that the 
first defendant, Sheikh Imam, who is the 
tenant of the land in suit is neither an ante- 
tzara tenant nor, as he is termed in the law 
now, an ante-alienation tenant, nor yet a 
tenant of antiquity or a permanent tenant. 
The  respondents-plaintiffs have filed in 
this Court a document which goes a long 
way towards disproving their claim, that 
6. 
is, a copy of document for survey che pakani 
sud. I have marked this as Exhibit A.-1. 
 Hxhibit D.-r shows that one Ambadas 


. Patki held 12 btghas of land as an ante- 


izaraü tenant. It is common knowledge 
that village, officials, and Ambadas was a 
Patwari, held in the old days much larger 
areas than their papers showed, and at 
the time of Settlement and Survey this 
fact was frequently discovered and correct 
measurements made of all tenants’ holdings. 
In Exhibit A-r the fields in suit were in 
1894"desciibed as being tenancies of Ambadas 
Patki and that they were held by him on 
ante-izara tenancies. The conclusion, there- 
fore, is irresistible that Ambadas held these 
fields as an ante-izava tenant. 

Now, it has been the defendants’ case 
all through that: Sheikh Lal, :ather of 
Sheikh Imam, jointly held the land as 
Lembardar and that, later, it was divided, 
two shares going to the defendant No, rs 
father and the other share going to Ambadas, 
and that the land in suit is that whicb came 
to defendant No.. r'sfather, Sheikh Lal. 
There is evidence, both of plaintiffs and of 
the defendants, to s show that the defendants 
have cultivated this land for a very long 
time. P.W. No. 4, one of the plaintiffs, has 
himself had to admit that defendants had 
cultivated for 20 or 22 years, but the rest 
of tke evidence goes to show that plantifis 
have been in D unu: from beyond. the 
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memory.’ of living man... It séems;to:me 
that it has been. established that the fields 
in:suit formed part of Ambadas’ ante-izara 
tenancy. The: defendants have been. in, 
possession for.a very large number of yearg 
as.tenants of land which was under the cul- 
tivation before the grant, of the 12474, and 
it seems to me that this can only mean one, 
thing, that is, that they .are. ante-izara 
tenants ; for the present law in section, 40. 
runs :— 

QU RVery tenant other than a $a tenant, who 
has, either by hiniself or by himself and’ through 
his predecessor-in-title, sub-tenant or mortgagee 
in possession, held land coftinucusly in an.alien- 
ated village from: a: period’ antecedent to the alien- 
ation, shall be deemed to be an ante-alienation 
tenant of such land.“ 

The principal defendant in the present case 
seems to me unquestionably to fall within 
that category. Such 
, able; and it is now law that, notwithstand- 
ing any contract to the contrary, an ante- 
alienation tenant should not be ejected, 
from his holding by his. landlord as such 
for any cause. 

“For the above reasons, “I set aside the 
decree of the Courts’ below and dismiss the 
plaintiffs’ suit with costs,,in all three Cougts. 
Phis derree applies to all the plaintiffs. 

L D. f í EL dismissed. 


8o ctm PATNA. HIGH COURT. 

| APPEAL FROM ORIGINAL ORDERS Nos. 120 
AND I21 OF IQ21;,^ | | 

i ^ November 17, 1622. 

"Present ;—Mt. Justice Das and Mr. 

l - ` Justice Adami. ' 

Rai Sahib SARJU LAL AND OTHERS— 

p. es PLÁINTIFFS——ÀAPPET LANTS' ` | 
i VEYSUS E 
"BAIJ NATH PRASAD SINGH AND ` 
OTHERS—DSFENDANTS— RESPONDENTS: 

' Mortgage decree—Execution—Option of decree- 
holder to - proceed. ngaing .any of morigaged prop- 
erlies——Subsequent purchaser of equity of. redemp- 
tion, vighis of— onivibution, suit jor—Ratéable 
gistribution—Execution proceedings. © ~~ 


, 


` v uM 


t 
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rights are transfer- 


ji trots 


a 


~ 


The holder of a mortgage-decree has the conduct 
of the sale and is entitled to execute the. decree 
against any of the mortgaged properties he pleases, 
and -if any question of equity arises between the 
decree-holder and the persons to whom the eguity 
of redemption in the: mortgaged properties: or jn 
any of them, may have subsequently become 
vested, that equity can only be enforced by an 
independent suit for contribution and not in pro- 
ceedings for execution. Each parcel of the mort- 
gaged properties is liable rateably to its value, and 
the principle applies with. equal force where the 
* mortgages himself buys the equity of redemption 
in one or more of suclr parcels or releases any part 
of the security, hut an enquiry as to rateable dis- 
tributión:ogauortzage-debt cannot be made in exe- 
cution , proceedings. without serious , complica- 
tions, ‘therefore, the equity must be left to be | 
worked out in a properly constituted oo between 
the parties. (p.27, cbls. 1 & 2.) 

Appeal against an order’ of fie Subordi- 
nate Judge, Gaya, dated the: 17th. Jüne 
Ig2f... 3 d 

Messrs S.M. Mullich and Kailaspati for. 
the Appellants. : < t. lanes 

Messrs. Kant Sahai! amd Rai. Gun 
Saran Prasad, for the aaa 

A ‘JUDGMENT. ‘ee 
M. A. NO. 120.08 192r. 

Das, J.——This.appeal is directed against 
an order of the learned Subordinate Judge 
of:Gaya, dated the 17th June.r92r.s' >. 

The appellants are the decree-holders 
and they: obtained a mortgage-decree against 
the respondents, the contesting respond- 
ents being the subsequent purchasers or 
‘subsequent: mortgagees in respect of: some. 
of the properties comprised in the mort- 
gage. 

‘The appellants: obtained -the -preliininary. 
decree on the 8th' of April 1915, and the 
final decree on the 31st June 1918. In the 
present execution. case the decree-holders 
sought to have the properties, which are en- 
tered-as properties Nos.9 and Io-in the mort- 
gage-decree; sold in the first instance. ‘Now 
these properties, that is to say, the proper- 
ties Nos.9 and 10, were.purchased subsequent. 
to the execution of the mortgage.by: the re- 
spondents who are represented before us: 
by^Mr. Kulwant Sahai. It apoeárs that: 
some of the decree-holders haye. purchased, 
properties Nos. I, 2 and 3 from the.mozrt-. 
gagors for the sum. of Rs. 14,000 ; they 
have given .credit 'in,tlie account for- 
Rs. X1,000 -and it is their case that they have . 
paid Rs.3, 000 to the. mortgagors. ^ Mr. 
Kulwant Sahai's clients contended before 
the learned Subordinate,.. Judge. -that . the 


Vélo * 


coursé- adopted’ by the decree-holders - in 
purchasing some of the properties clearly 
prejudiced them and they asked the Court 
to direct that the properties should be 
sold in the order in which they are named 
in the mortgage-decree. The learned Sub- 
ordinate Judge acceded to the arguments 
advanced before him on behalf of Mr. 
Kulwant Sahai’s clients-and the decree- 
holders appeal to this Court. 

Numerous authorities were cited on be- 
half of tle parties before us. It ig un- 
necessary to discuss all those authorities; 
it is sufficient.to say that though here and 
there. a discordant note has been strifck, 
still the balance of authorities is clearly 
in favour of the view that the decree-holder 


has ‘the conduct of the sale and is’ entitled | 


to execute the decree against any of the 
mortgaged properties he pleases, and that, 
if any question of equity: arises between the 
decree-holder and the persons fo whom the 
equity of redemption in the mortgaged 
properties or in any of them may have 
subsequently begome vested, that equity 
can only be enforced .by an independent 
suit for contribution and.not in proceedings 
for execution, It is quite true that each 
parcel of the: mortgaged properties is liable 


rateably to its value and that the principle’ 
applies with equal force where the mortgagee ' 
: himself buys the equity of redemption in 


one or more of such parcels or releases any 
part of the security; but I do not think that 
an enquiry asto rateable distribution of the 
mortgage-debt can be made in execution 
proceedings without serious complications. 
To take .the present; casé; the’ respondents 


assert that the .decree-holders have pur- 


chased property No. I at a price much be- 
low the market price and that they are now 
attempting" to, throw the burden of the 
entire debt'on. them. The .decree-holders 
retort by saying that the respondents 
interested in properties Nos. 9 and ro haye 
purchased these properties for a nominal 
sum and on an express undertaking to pay 
the entire mortgage-debt, an undertaking 
which they never attenipted to carry out. 
The learned Subordinate Judge has not 


entered into an” "irivestigation ` as to the 


valuation of the: different properties - com- 
prised iu the mortgage but he thought that 


the action of ;the decree-holdets in pur-. 


chasing -some- of the properties clearly 
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prejudiced the. tights ‘of the respondents, 
and that he was entitled to use his discretion 
in directing in what order the properties 
should be sold. For myself I do not under- 
stand how the act of the decree-holders 
could possibly have prejudiced the subse- 
quent purchasers. The learned Subordi- 
nate Judge admits.that the decree-holders 
have not released any of the mortgaged 
properties so as to throw the entire burden 
of the mortgage-debt on the others. As 


‘purchasers of some of the motgaged prop- 


erties, they must themselves contribute 
to the. mortgage-debt, but the problem is 
not solved by compelling the ‘decree-holders 
to sell the properties which they have 
themselves purchased. The course adopted 
by the learned. Subordinate Judge has 
unduly favoured the respondents ; and for 
that there is no warrant either in law or 
in equity. As I have said before, the equi- 
ties arising as a result of the transactions 
that have taken place since the mortgage 
was executed cannot without serious in- 
convenience be worked out in the execu- 
tion proceedings, and I must preter the 
rule which gives the decree-holders com- 
plete dominion over the sale leaving the 
equities to be worked out in a properly 
constituted. suit between the parties. 

I would allow the appeal,.set aside the 
order of the learned Subordinate. Judge, 
and direct that the properties be sold in 
the order mentioned in the petition of the 
decre#-holders. 

The decree-holders are entitled to “the 
costs of this appeal. 

M. A. No, I21 OF 1921. | 

This appeal will be governed by our 
decision in Appeal No. 120 of 1921. There 
will, however, b2 no separat2 order for 
costs. 
. Adami, J.—1 agree. 

S.D. . | 
Appeals allowed. 


PANDURANG BAPUJI 9, BAPUJI. 


NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 
. BECOND Civir, APPEAL, NO. 316-B oF 1921. 
. September 23, 1922. 
Present — Mr. Kotwal, A. J. C. . 
a B APUJI—PLAINTIFF i 
(0 APPELLANT 
|. YESUS 
BAPUJI AND ' OTHERS:—DEFENDANTS 


— RESPONDENTS. b 
Transfer, of Property Act (IV of 1882), s. 53— 


Transfer with intent to defeat crediteve—Delwery, 


of possesion io and payment of cousideraticn by 
"ransferee — Transfer, setting aside - of. 

. A transfer will-not affect the rights cf a creditor 
if the intention of the transferor was to defeat or 
delay "him, even where consideration bas been 
paid“ and the possession transferred. But where 
the transferee had no notice of -and did not share 
„in the rraudulent intention, the transfer will not 
be set aside. . 

Hakim Lal v. Mooshahar Sahu, 34 C. 929 at p. 
IOI7; II C. W. N. 889; 6 C L. J. 410, Bhikhabhai 


Muljibhai Patel v. -Panachand, 52 Ind. Cas. 682; 43 ` 


B.:707; 21 Bom. I, R: 770, referred to.” 
The proper way .of dealing with a quest.on of 2 
. transfer made with the intention of defeating and 
delaying a creditor is to consider the facts in rela- 
‘tion to each other and weigh them as a whole. 
Ghunsham Das v. Uma Pershad, “50 Ind. 


Cas. 264; . 15 N. L. R. 68; noie 36 
M. L. J. 483; 21 Bom. K. R. 472 ; 23 C. N. 
; IO I,.* MEI; d 


P2 (roig) M. W. N 513; 
P, R. (P. €) 86 (P. C.), followed. ' 
i A cd from the decree of the Distiict 
Judge, Amraoti, dated. the 13th July 1921, 
' in Civil -Appeal No. I43' of 1921. - 
Mr. M. B. Niyogt, for the Appellant, 
Sir-B. K. Bose, Messrs. V. Bose-and F. E. 
Sanjana and P. N. Rudra, for Respond: 
ents Nos. 2 and 3 
JUDGMENT. — The lower Appellate Court 
‘appears to:have decided this case on the 
~ view that if consideration for the transfer 


was paid by the transferee and  posses- . 


Sion was delivered to him the transfer must 
be given effect to as against the creditor of 
the transferor even if the intention was to 
defeat or delay the creditor. This view 
is not entirely correct. Even where con- 
sideration has been paid and possession 
delivered the transfer will not affect the 
right of the creditor if the intention was to 
defeat or delay him; but so far as the trans- 
feree is concerned it must be found that he 
participated in the intention to defeat or 
delay the creditor; vide Hakim Lal v. Moo- 
_ shahar Sahu (I) ited with approval in 
(1) 34 €. 999 at p. 1017 ; 1x C. W. N. 889; 6 C. 


Le Je 410. 
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Bhikahbhai Muijtbhat Patel v. Panachand (2). 
If the transferee had no notice of and did 


not share in the fraudulent intention the- 


transfer will not be set as'de. 


. It may also be pointed out here that the | 


proper way of dealing with a question of 


the sort involved.in this case is, as pointed 


out in Ghunsham Das v. Uma Pershad 
(3), to consider the facts in relation to each 
other and weigh them as a whole. The 


facts relied on in this case by the plaintiff . 


are the relationship of the parties to the 
transfergr, the sale being in respect of the 
whole of the property of the transferor, the 
suBsequent connection .of the transferor 
with the property and the anedequacy: of 
the price. 

The decree of the lower Appellate. Court 
is set aside and the case is .remanded for 
a fresh decision with adverténce to the 
above remarks. Costs of this appeal will 
abide the résult. EO 4 

G. R. D. &N H 
Case remanded. 


(2) 53 Ind. Cas. 682; | 43 B. 707 i 21 Bom. L. 


R. 770. 

(3,50 Ind. e I3 N. X. R. 68; 17 A. In 
J. 410; 21 Bom. L. Pt 36 M. L. 1. 483; 23 
C. W. N. 817; (iox9) M W. N. ~ IO L. W. 


1 U. P.L. R. (P. C) 86 (P. C3. 


LAHORE HIGH COURT. 
-Frast CIVI APPEAL No. 1235. OF 1918. 
’ November 7, 1922. 
Present :—Mr. Justice ‘Martineau and 
Mr. Justice Moti Sagar. , 
- SANT ; INGH—PLADTIFE— APPRLLANT 
VETSUS 
M usanun. A BASANT KAUR AND OTHERS 
—DEFENDANTS—RESPONDEN'TS. 

Punjab Land Revenue Act (XVII of 1887, 
ss. 3 (2), III, 117, 1858--Custom——Parlition— 
Widow— Burden of proof—Question of titl—Pyro- 
ceduse— Civil suit — Jurisdiction of Civil and Reve- 
nue Coeds, 

A action yrr of the Punjab Land Revenue Act 
merely concedes to a widow a locus standi before 
a Revenue Officer for claiming, that is, for apply- 
ing for partition, which she may or may not ‘he 
entitled to obtain. by Victus of her lifc-estate, 


.(p. 3076 col. 1.) xo ME 


x 
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Abdul Qadir v. Rabia, 41 Ind. Cas. 473; 4 P. Ri 
1917 Rev. 1 P. W. R. 1917 Rev., referred to. 


Where the right of a widow to obtain partition 
is contested, the proper course for the Revenue 
Officer to adopt is to proceed under section 117 
of the Punjab Land Revenue Act, and either 
to gtay the proceedings for the determination 
of the question of title by a competent Court 
or to determine the question himself as if he were 
-a Civil Court. (p. 30, cols. 1 & 2.) 

The mere fact that “the partition has taken 
place is no sufficient reason for holding that a 
civil suit subsequently instituted to decide the 
question of title, which has not been disposed of 
during the partition proceedings, is barred. (p. 30, 
col. 2. 

RUNE Singh v. Madhan Singh, 61 P; R. t897 
(F. BJ), Buta v. Jiwani, 82 P. R. 189% (F. B.), 
Bhag Bhari v. Wazir Khan, 14 Ind. Cas. 45; 70 P 
R. 1912; 91 P. W. R. 1912; 124 P. L. R. 1912 dhd 
Parshotam v. Raj Devi, x9 Ind. Cas. 702; 21 
P. IL, R. 1913; 129 P. W. R. 1915, relied upon. 

Section 3, sub-clause (2) of the Punjab Land 
Revenue Act, read with section rrr of the Punjab 
Land Revenue Act, makes it clear that a widow 
is a joint owner of land though with limited rights 
of ownership, and as such is possessed of a sta- 
tutory rigitt to demand partition The onus is 
upon the party who disputes her right to obtain 
partition to prove that such right does not exist. 
(p. 31, col. r.) 

Abdul Qadir v. Rabia, 41 Ind. Cas. 473; 4 P. R. 
1917 Rev.;.i P. W. E. t917 Rev., referred to. 


Parskolam | v. Raj Devi, 19 Ind. Cas. 
702; 219 P. L. R. 1913; 129 P. W. R. 1913, 
distinguished. : 

First appeal from the decree of the 


Senior Subordinate Judge, Lyallpur, dated 
the 31st January 1918. 


Sardar Kharak Singh, for the Appellant. 
. Mr. N. C. Mehra and Lala Ram Chand 
Manchanda, for the Respondents. : 


ORDER.—-This is a plaintiffs appeal, and 
has arisenout of certain partition proceedings. 
Defendants Nos. 1 and 2 are the sons of Ganda 
Singh,a brother of the plaintiff,and defendant 
No. 3is the widow of Lachhman Singh, an- 
other brother of the plaintiff. The suit 
relates to 720 kanals xa marlas of land in Chak 
No. 263, R. B.in the District of Lyallpur, 
and is for a declaration to the effect that cer- 
tain’ entries in the mutation register and tbe 
Record of Rights made in accordance with an 
order of the Tahsildar; dated the 8th June 
1916, relating to the partition of the prop- 
erty in suit are incorrect and that the said 
property is still jaetly owned and possessed 
"by the parties. It appears that on the 17th 
February 1916 Musammat Santi, mother of 
defendants Nos. xand 2, applied to the 
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Revenue Authorities for a partition of their 
Shares in the joint holding, alleging that 


: disputes had arisen between the parties and 


that the plaintiff was refusing to give them 


- their proper share of the profits. Musammat 


Basant Kaur, defendant No. 3, was no party 
to this application, but she appears to have 
come on the scene later, and to have joined 
in making a similar application: to the 
Tahsildar.to whom the case had been sent 


'down by the Revenue Officer for proposing 


@ scheme of partition. The plaintiff 
strenuously opposed these applications and 


| denied the right of the applicants to get 


a partition of their shares effected. It is, 
however, alleged by the defendants that sub- 
sequently a settlement was arrived at and 
a partition privately effected between the 
parties. On the 8th June 1916 the Tahsil- 
dar gave effect to the alleged private 
partition by sanctioning the mutation in 
respect thereof, and by ordering ent:ies to 
be made in the revenue papers in accord- 
ance with the above arrangement. A report 
‘was in the usual course submitted to the 
Revenue Officer who ordered the case to be 
consigned to the record-room in view of the 
fact that partition proceedings had been 
completed and cometoanend. The plaint- 
iff Was apparently dissatisfied with these 
orders, for he soon after filed an appeal to 
the Collector against the orders of the 
Tahsildar sanctioning mutation of the parti- 
tion, but it was dismissed on the 28th 
August 1916. 


The,plaintiff thereupon brought the pre- 
sent suit questioning the right of the defend- 
ants to get a partition of their shares effected 
and impugning the jurisdiction of the 
Revenue Officer to proceed with tle parti- 


. tion. when a question of title was raised 


before him and left undetermimed. The 
factum of the private partition relied on 
by the defendants was also denied, and it 
was further urged that the application for 
partition made by Afusammat Santi on be« 
half of her minor sons was not a bona fide 
application made in their interests, but one 
that had been made in collusion with Musam- 
mat Basant Kaur who, it was stated, was 
only interested in ruining the estate. The 
defendants put up a-joint defence and ob- 
jected to the jurisdiction cf the Civil Vourts 
to entertain this suit. As to their right to 
get a partition effected i$ was- pleaded. that 
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th:y had such a right both under law and 
custom, and that the-plantiff was now estop- 
ped from questioning tbis right in view of 
the private partition to which he had al- 
ready given his assent. ‘The point relating 
to jurisdiction was not seriously pressed 
‘before the lower Court apparently in view «of 
the several rulings of this Court in which it 
has been held that a suit of this description 
is maintainable in a Givil Court. On the 


other points the learned Subordinate Judge 
found entirely in favour of the defendants, 


and as a result of those findings dismissed the 
plaintiff's suit. The plaintiff has now filed 
a.first appeal to this Court, and we have 
listened to lengthy arguments by Counsel. 


. Defendants, Nos. I and 2 having confessed 


judgment in this Court, the only. contesting 
respondent to this appeal now is M usammat 
Basant Kaur, the widow. It is again urged 
before us on her behalf that Civil Courts 
have no jurisdiction to entertain this suit. 
The argument of the learned Vakil who re- 


i presents her is two-fold. Firstly; it is contend- 


' of her life-estate. 


ed that section III of the Land Reventie 
Act confers an absolute right over a joint 
land-owner (in which term is included also 
a widow. having a. life-interest) to apply 
for partition, and that ifa Revenue Officer 
acting in pursuance of the powers pos:tssed 
by him under section 115 allows or disallows 
partition, he cannot be controlled ‘by a 
Civil Court in the exercise of such a discre- 
tion. Reliance. is also placed on section 158 
which ousts the jurisdiction of a Civil Court 
from taking cognizance of the manner in 
which à Revenue Officer exercises the powers 
possessed by him under the Act. But it 
is clear that here a question of title is in- 
volved and that section iii does not deal 
with questions of title or with questions 
relating to the right of a joint land-owner 
to obtain or compel partition which are in 
fact governed by sections 116 and 117 of 
the Act. As pointed out in Abdul 
Qadir | v. Rabia (I), section xir 
merely concedes to a widow a iceus standi 
before a Revenue Officer for claiming, that 
is, for applying for partition which she may 
or may not be entitled to obtain in virtue 
In our opinion the proper 
course to adopt for the Revenue Officer in 


(m 41 Ind. Cas. 473; 4 P. R. POM Rev.; r P. 


W. R.ci1917 Rev. œ 
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this case would have been to procezd under 


section 117 and to have either stayed the 
proceedings for the -determination of the 
question of the widow's right to cbtain 
partition by a competent Court or to have 
determined the question himself as, if ke 
were a Civil Court. He did not .adopt 
either of the two coursés open to him, and 
the question of title which was undoubtedly 
raised was left undisposed of. The rulings 
Bachan Singh v. Madhan Singh (2), Buta 
v. Jvwani (3), Bhag Bhari v. Wazir Khan 
(4 and Parshotam v. Raj Devt (5) 


areQ,clear authority for the proposition that 


the mese fact that the partition has taken 
place i is no sufficient reason for holding that 
a” civil . suit subsequently instituted to 
gecide the question of title which has not 
been disposed of during the partition “pro- 
ceedings, is barred. i 


secondly, it is argued that as the parties 
had privately partitioned the property with 
mutual consent no question.of.title -or in 


fact of any other nature arose for the de: 


termination of the Revenue Officer and con- 
sequently the orders pas:ed. by him’ wére 
final. and not liable to te questioned in a 
Civil Court. We confess we are not at all 
impressed with: the story: of this so-called 


private partition. There is, no evidence 


worth the name on the-record im support of 
this story and in the absence of any reliable 
evidence to the contrary we must hold that 
no, private partition took place. In fact 
the conduct of the plaintiff evidenced as 
it is, by the various applications that he 
made to the Revenue Authorities from time 
to time, militates against such partition and 
it is indeed strange that the plaintiff who 
had all along been contesting the right of 
the widow to obtain partition should sudden- 
ly on the 8th June have changed his mind and 
agreed to forego a valuable right for pràc- 
tically no consideration whatsoever. 


The next question is whether the widow 


is entitled to claim partition. It is argued 


DI P.R. 1897 (I, B) 

82. P. R. 1898 (F. B.) 

l4 Ee Cas. 45; 2$ P. ER. 10:2 

R. 1912; 124 P. L. Pu 1912. 
(5) 19 Ind, Cas. 702; 219 P. Ie Re 1913 i 129 

P. W, R 193 ~ a 


; 91 P, 
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that. thg general rule -as laid: down. in para- 

graph 15 of, Rattigan’s Customary. Law and 
other rulings of this Court is that ordinarily 
a- widow governed by the. agricultural 
custom of the Punjab is not entitled to and 
that he burden, of proving that she can 
: claim. partition, is. upon . the widow, ‘It.is 
pointed out that in the: present , case the 
widow ‘has. absolutely failed ' to discharge 
thé. Olts e aa Él 


A defetence. “to section 3,. sub- clatise 2 
and” section . XII. of the Land Revenue Act, 
however, makes it clear fhat:a:widowWis a 
joint ownef of land .tliough with*dimited 
rights of ownership. and as such is possessed 


of.a.statutory right to demand: partition. 


Applying the ordinary rule of: the law, of 
evidence the onus is then clearly upon tlie 
party ‘who disputes her ‘right. to -obtain 
partition. .We'are not unmindful of. the 
distinction between a widow’s right to: apdly 
fon partition and. her right to, obtain.- ot 
compel. partition So. dd brought out 
in. Abdul. Qadir, \ Rabia. (I), 
-this, im our Spier: has nothing to: do 
with the question.ef onus which is regulated 
by “entirely different, considerations. A 
widow may , not’ be éntitled ‘to, obtain pàrti- 
«tion. ih view of her lifé-estate or in. view. of 
“any established agricultural custom to that 
- effect, but this must be proved by the party 
who denies her that. right. As held in 
Bhag Bhart v. : Wazir Khan (4), she 
has in virtue of her possession under‘ the 
Land Revenue Act a “clear unequivocal 
' Statutory right. to demand partition," and 


it is for tlie: cO-sharer Who di$pttes that . 


light. to prove that by custom “or; for any 
other reason she is.not. entitled to obtain 
partition of the joint holding in which she 
is a co-sharer for life.. It is contended: that 
in.a later ruling reported. as . -Parshotam 
v. Raj Dew (5). this: view wes not 
accepted and that in that case the burden 
of proof was;thrown upon. the widow. It 
. Will be observed, however, that the judgment 
in that case 'procesded: merely on the basis 
of paragraph. r5 of Rattigán's. Customary 
Law, and that the attention. of the learned 
Judges .was probably. not drawn either to 
section III. of theeland Revenue Act or to 
the ‘earlier. decision of 1612. We a 
concar = “in the- - view- enunciated: 


Bha Bhari ' We Wazir Khan. (4). and 
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pn no. ficsitation 3 in holding that the onus 
is. upon the plaintiff. 

Counsel for, the: appellant, however, 
-contends that his client did not produce any 
‘evidence in the lower Court in proof of this 
issue, as the onus was laid upon the defend- 
.ahts which, they failed to discharge and 
wants. opportunity to be allowed to produce 
evidence. We think there is force in this 
„contention and. wé consequently remand 


. « the case to the lower Court for enquiry and 


nding on the following issue :— 

"Whether by custom, obtaining among the 
parties a widow is restrained from obtain- 
‘ing partition of the joint holding in which 
‘she is a co-sharer for life? 

Return within three months, . 

Sop. a . Gase remanded, 
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..7.- . + September-8, 1922.,  . 
ue Pres ent:—Mr. Batten, J. C. > 
Musammat. BARI BAHU-— PrAINTIFF— 
' APPELLANT © > 
. YEKSUS | 
“KUN DAN SINGH —DisENDANT — zs 
: RESPONDENT. z 


"Court Fees din (VII of 1870),.5. 7 (iv) (c) — 
Suit for declavaticn that certain sum settled as main- 
tenance and, for, amendment of document— Nature 
of suit—-Declaration with consequential relicf — Court- 


- fee payable —S pecific. Relief Act p of Tyre 5. 31 


Riki Ba KONG view of law. 


-“A suit asking for a declaration that a aii sum 
of money: was | settled as the maintenance of the 
plaintiff, and for the.amendment. of a document 


' to this effect, is, strictly speaking, a Suit for a decla- 


ration with consequential relief-under section 31 of 
the Specific Relief Act, and, for purposes of Court- 
fees and jurisdiction, it.is-.governed - by section 7 
(iv) (c) of the Court Pees Act. (p. 32, col. 2.) ; 

An alleged wrong view. of the law is not a ground 
for interference in revision. (p. 32, col. 2.) 

Devidas v. Ramlal, 13 Ind. Cas. 864; 7 ) ut L.R. 
igo and-Raj Krishna Dey v. Bepin ERO Dey; 
a Ind. Cas. 162; 40 C.. 245; 16 i. dd T 17 €. 

W. NSL referred to, MN 
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Appeal ‘from the order of the District 
Judge, Saugor, in Miscellaneous Appeal 
No. 2 of 1922, dated the 21st March 1922. 
‘Mr.’ B..V. Pradhan, for the Appellant. 

Mr. G. L. Subhedar, for the Respondent. 

FACTS.—The plaintiff's husband Babhut- 
singh and the defendant's father Anant- 
singh were real brothers. Babhutsingh died 
8- years ago while joint. At the time of 
Babhutsingh's death the moveable and im- 


moveable property of his share was worth ` 


Rs. 15,000. ‘The plaintiff was maintained 
‘according ‘to the status of Babhutsingh’s 
family. In August r9ig the defendant's 
guardian gave this advice to the plaintiff 
that as she had been sick and could not 
manage the property herself-it would be bet- 
ter for her.to give her property to the defend- 
ant and take Rs. 150 per year for her main- 
tenance during her lifetime and cease to have 
any claim to the ancestral property and exe- 
cute a- document. The plaintiff accepted 
this condition because she was sick and help- 
less. In accordance with the above agreement 
the defendant executed a document on 5th 
August 1919 through his guardian and receiv- 
ed Rs. 150in thepresence of the Registrar. 
When the amount for the maintenance for 
‘the second year became payable in August 
1920, the. plaintiff’ demanded it from -the 
defendant who refused to pay it. Defendant’s 
guardian ‘stated that plaintiff had taken 


Rs. 150 and giving up her claim for ever had . 


executed a registered document: The plaint- 
iff is of.very weak understanding and is 


altogether illiterate and the defendavt's. 


guardian deceived her and got the document 
executed. Under these circumstances the 
document may be amended in accordance 
with the agreement. On coming to know 
of the -deception the plaintiff asked the 
defendant: to amend the document but the 
defendant does not do:so. >- - i am 

'The plaintiff.prays a decree may be passed 
for a declaration of right to the effect that 
Rs. 150 was settled to be the maintenance 
amount and for amendment of the document 
to the effect that defendant should pay 
Rs. 150 per year during the plaintiff's life- 
time. 
. JUDGMENT.—No second appeal lies in 
this qase, vide section 104 (2), Civil Proce- 
dure Code. I am asked to treat. the case as a 
revision application. In my opinion no revi- 
ion lies, as the District Judge had full juris- 
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diction to pass the ordet he did, and an al- 
leged wrong view of the law is not a ground 
for interference in revision. But-even if an 
application for revision lay, I am of opinion 
that the decision of the Munsif and Dis- 
rict Judge is correct. "The ‘suit, strictly 
‘speaking, is one under section. 3r of the 
Specific Relief Act and as brought it is a suit 
for a declaration with consequential relief, 
and for purposes of Court-fee and jurisdic- 
tion it is governed by section 7 (čv) (c) of 
the Court Fees Act. Art. 17 (ut) of 
Schedule II.of the Court Fees Act cannot 
apply since it is possible to estimate the 
monev-value of the claim and ‘the plaintiff 
herself has attempted to do so. ‘This case 
comes within the scope of my ruling in 
Devidas v. Rainlal (1). The views in which 
are confirmed in Raj Krishna Dey v. Bepin 
Behery Dey (2). The plaintiff has herself 
stated' the real value of her*claim which 
should as the  Munsif has done -be 
calculated en the principles of seetion 7 (21) 
of the Court Fees Act. though the suit is not 
ander that section. The eppeal is dismissed 
with cosis. ` DENN 

S DE " Appeal dismissed. 

(1) 13 Ind. Ces. 864; 7 N. L. R. 190. 


(2) 17 Ind. Cas. 162; 40 C. 245; 16 C. L. T. 194; 4 
17 C. W. N. 591. J. 394; 


MADRAS HIGH COURT. 
Civit, REVISION PETITION NO. 72 or 1922.- 
October II, 1922. 
Present:—Mr. Justice Krishnan. 


KOTHANDARANA REDDY AND 
ANOTHER—RESPONDENTS NOS. I AND 4—' 
| PETITIONERS l 

UCTSHS ` 


JAGATHAMBAL AMMAT.— 
PETITIONER-—RFSPONDENT. 
: Succession (Property Protection) Act (XIX of. 
1841), action under—Prejudice to applicant, finding. 
of, absence of—Revision—Civil Procedure Code 
(Act V of 1908), s. 115. dc 


. Where a Court acts under Act XIX of 1841 with- 
out a definite finding to th@eeffect that the appli- 
cant would-be materially prejudiced if left to the 
ordinary remedy of a regular suit, the order is 
without jurisdiction and open to revision by the 
High Court. (p. 33, col. 1) © —— | 


Vol, 71]. ® 
CHAGANLAE, V. KASHIRAM. 

Petition, under sectión rr3 of Act V of 
1908 and sections 107 and 108 of the Gov- 
ernment of India Act, praying the High 
Court to, revise an order of the District 
Court? Chingleput in Original Petition 
No. 25. of r9rg, dated the 17th Novem- 
ber 1921; i z 
: Messrs. E. Duratswami Atyar and T. R: 
Srinivasa Aiyangar, for the Petitioners. 

Mr. T. Narasimha Atyangar, for the 
Respondent. 

JUDGMENT.—To apply the Act XIX 
of 1841 to any particular case it ig a ĉon- 
dition precedent that the Jüdge should 
find ot be satisfied that the applicant was 
.likely to be materially prejudiced if left 
to the ordinary remedy of a regular sulit 
«and that the application was made bena fide. 
See.section 3 of Act XIX-of 1841.- There is 


> ~no finding here-by the Court that thesé con- - 
ditions’ -are~ fulfilled. Without that find- 


ing, the Court had no jurisdiction to. act 
under the Act and its order is revisable; 
‘see Bapamma v. Collector.of Godavari (x). 

The -revision has been confined by the 
petitioners to-B fnd C schedule proper- 
-ties only. The order of the lower Court 
with regárd to these properties is set aside. 
Each party will bear his or their own costs. . 

N. H. | "Order set aside. 
^. (1) x2 M. 341;-4 Ind, Dec. (N. S.) 587. 





^ NAGPUR JUDICIAL COMMISSIONER’S | 
[n |. » COURT. : 
SECOND CIVIL APPEAL; NO 547 OF IO2I.. 
2 -October 4, 1922. 
Present:-—Mr. Hallifax, A. J. C. 
CHAGANLAI, AND ANOTHER— 
PLAINTIFFS- APPELLANTS 
"te versus c 
KASHIRAM-—DEVENDANT— 
: RESPONDENT. l 
Registration Act (X V.I.of 1908), s. 23— Re~, 
gistyation, postponement , of, beyond period allowed 
by law, validity of—Contract Att (IX of 1872), 
s. 23— Agreement postponing vegislration — Fraudu- 
lent -` intention — Enforceability — Registration of 
executed document, how enforced — Oral. agreement 


to` lease— Unregistered document executed subse- > 


quently— Oral evidence, admissibility of, to prove oral 
agreement, | . ud NE "E. ; 
An agreement for the postponement of the re- 
gistration of an executed document beyond the time 
allowed by. the Registration Act for the purpose 
cannot be enforced. (p. 34, col. r.) 
' — Venhatasami :v. Kristeyya, 16 M, 341; 3 M. 


j 3 


or = t fg “font ; l . 
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I: J. 169; 5 Ind. Dec. (x. 8.) 945, Palni Goundan 
v.Pramasiva Goundan, 6 M. L. J. 263, Thayarammal 
v. Lahshimi- Ammal, 59 Ind. Cas. 417; 43 M. 823; 
I2 L. W. 161; (1920) M. W. N. 457; 39 M. L. J. 
181, followed. 

Where the parties agree that a properly stamped 
d&ed of lease should not be executed and registered 
till after the Settlement, the object being to con- 
ceal the actual assets of the village and so to reduce 
the assessment of Land Revenue, the agreement 
is void under section 23 of the Contract Act and 
cannot be specifically enforced. 

e Registration of an executed document can only 
be enforced by the proper proceedings under the 


Registration Act, followed, if necessary, by a suit 


under.section 77 of the Act, but not by a suit 
of any other kind. (p. 34, col 2.) 

An unregistered deed of lease cannot be given 
in evidence in proof of the terms of the lease and 
its existence excludes all extrinsic evidence on the 
point. Oral evidence of the execution of such a 
document is admissible in proof of the oral agree- 
ment to lease. made before the execution of the 
document, in order to support a claim for specific 
performance of the oral agreement. (p. 34, col. 
2; p. 35, col. I.) i 

Gangabisan v. Tukaram, 2 Ind. Cas. 244; 5N. 
I; R. 70, referred to, 


. Appeal from a decree of the District 


Judge, Bhandara, dated the grst August 


1921, in Civil Appeal No. 67 of 1921. 
Messrs. M. Gupta and Erachshah, 

the Appellants. 

Mr. D. T. Mangalmurti, for the Respondent. 
JUDGMENT.—it has been assumed in 

this case that when Radha Bai gave the 


fot 


. fourth defendant Nanhu, or rather his son 


Jairam, the -unregistered deed of lease in 
September 1916 there was a contempo- 
raneou® oral agreement between them that 
a properly: stamped deed should be executed 
and registered as soon as the Settlement 
then- in progress had been announced. 
There is, in the first place, no evidence on 
which such a finding could legally be based. 


Lalu Kalar (4 D. W. No. 1), who was Radha 


Bai's Mukhtyar atthe time and acted for 
her in the mátter, says an oral agreement 


to this effect was made before the deed was 


executed but was not incorporated or men- 
tioned in the deed; he appears to mean 


also that the oral egreement was not made 


or even mentioned on the occasion of.the 
execution of the deed. Kanhu Mahar (4 D. 
W. No. 3) declares that the agreement was 
made- on that occasion and was incorporat- 
ed in the deed. The other two witne:ses on, 
this point are Keu Kohli (4 D. W. No. 2) 
and-Kanhu Kohli (4 D. W.*No?4), and they 
declare that the matter was not even men- 


e 34 zm 
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' tioned on the occasion of the execution of 
the deed. Hoktia Mahar (4 D. W. No. 5) 
also gave evidence on the point but admit- 
ted finally that it was all hearsay. The 
utmost that this evidence could be held 
to prove is that the parties agreed that'a 
proper deed should not be executed till 
after the Settlement. But even if the 
agreement were to the effect accepted in 
the lower Courts, it could. not be specifically 
enforced. "The announcement of.the Settle 
ment might well have been after the end of 
the alleged term of the lease, which was 
seven years; as a matter of fact it seems to 
have been announced five. years later. 
(2 But any such agreementis entirely 
void under the provisions of section 23 of 
"the Contract Act. The consideration for 
the agreement to postpone the registra- 
tion of the deed of lease is cbvious enough 
from the circumstances and scarcely needs 
specific admission, but it is clearly stated 
by the parties and the witnesses; the 
object was to conceal the actual siwar 
amdani of the village, and so to reduce the 
assessment of Land Revenue. This would 
defeat the provisions of the Registration 
Act and probably the Transfer of Property 
Act aud the Stamp Act as* well; it was 
fraudulent, in that it attempted to conceal 
the assets of the village and so reduce the 


assessment; it involved injury to all other : 


members of the community, in that they 
would get as Land Revenue less than their 
proper share of the income of the village; 
and it was obviously opposed to public 
policy ; indeed, of the five clauses of 
of section 23 of the Contract Act there was 
only one, that “it is, forbidden by law" 


which would not necessarily avoid this - 


agreement, and even that cannot be seid 
with any certainty. 

(3) But in any case no agreement for 
the postponement of the registration of an 
executed document beyond the time allow- 
ed by the Registration -Act for the purpose 
can be enforced. This was very clearly 
laid down ly the Madras High Court in 
Venkatasamt v. Kristayya (1), and accepted 
by the same Court in the later cases cf 
Pami, Goundan v. Paramasiva Goundan (2) 


' (1! 16 M. 5341; 5 Me L. J. 165; 5 Ind. Dec. (x. $.) 
9)5. — 
(21 6 M. In J, 262. 
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: . e 
and Thayarammal v. Lakshimi, Ammal (3). . 
Registration of an executed document 
can only be enforced by the proper pro- 
ceedings under the Registration Act, follow- 
ed, if necessary, by suit under section g7 of 
the Act, but not by a suit of any other kid, 

(4) A great deal has been said through- 
out the case about “the doctrine of part 
performance." But what is it that has been 
partly performed? We can get as far as 
discovering that it was an agreement to 
lease a half share in the lac produce of the 
villte forests from September 1916, but 
there is"no way in which the forth defend- 
ant or any body else can show that the 
term of the lease was to exceed the four 
Years during which he has actually held 
possession. ‘The unregistered deed of léase 
cannot be given in evidence in proof of 
the term of the lease, and dts admitted 
existence excludes all ‘extrinsic évidence 
on the poixt. ee a 
.. (5) Very great laxity appears to have been 
shown in the lowerAppellate Court in admit- 
ting secondary evidence of the contents of 
this document. In the firs? place, its loss was 
not proved. ‘The fourth defendant pleaded 
that the first defendant took the document, 
{rom him to show it to the Settlement Author- 
ities and had never returned it; he did 
not say he had-even asked for it. He said, 
further, that.he would file copies of certain 
statements, which he never did, but appa- 
rently they were to prove only that the first 
defendant had had the document at one time; 
not that he had lost it or refused to return 
it. The fourth defendant's servant Lakshia 
(4 D. W. No. 6) and his son-in-law Dasrath 
(4 D. W. No. 7) speak of his handing 
over a number of documents to the 
first defendant just before the- Settle- 
ment Officer came to the village, and Das- 
rath vaguely suggests that this document 
was in the bundle, though Lakshia scarce- 
ly goes even as far as that. This would 
clearly be insufficient to let in secondary 
evidence of the contents of the document, 
even if it were not excluded in any case 
by the fact that primary evidence of 
them is inadmissible because the docu- 
ment is unregistered, a@ewas explained in 
Gangabisan v. Tukaram (4). 

(3) 59 Ind. Cas. 417; 42 M. 822; xa Ie W., 1614 


457; 39 M. L. J. 1x81. 
(4) 2 Ind, Cas. 244; 5 N. La Re 20, 


~ 
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(6) Oral evidence of the execution of such 
a document and probably of most of its con- 


tents could, I think, be given in proof of the 


oral agreement to lease that was made bẹ- 
foge the document was executed, according 


to the principles set out in the case just 
mentioned, but that {would be ofuse only ` 


to support a claim for specific performance 
of that oral azreement, and a suit for that 
purpose was barred by time some months 
before the end of 1919, wheteas the present 
sult was instituted on 7th August 1920, 

(7) The fourth defendant, who is the only 
respondent here, is liable for his half share 
of the damages which amountei.in all “to 
Rs, 175 just as much as the fifth and sixth 
dzfendants, against whom a decree for 
Rs 87-8-0 was passed. The proper dècree in 
tLe cas: would be one that made all these 
three defendants jointly and severally re- 
spoasible for Rs. 175. Such a decree cannot, 
however, be given now as the fifth and sixth 
defendants were not joined as respondents to 
this appeal. The decree of the lower Courts 
will accordingly be modified by the exci- 
sion from it of the order. that the plaintiff’s 
suit as against the. fourth defendant Kashi- 
ram, son of Nanhu, be dismissed and the 
addition to it of an order that the 
fourth defendant Kashiram, son of Nanhu, 


do pav to the plaintiffs the sum of 
Rs. 87-8-0. The same defendant, who 
“is the respondent, will pay to 


the plaintiffs and be paid by them costs 
in the first Court (apart. from the sum of 
Rs. 56-7-0 for witnesses which he will pay 
himself) in thé proportion ordered by that 
Court in the case of the fifth and sixth 
defendants, that is, in the proportion of 7 to 
153, and will pay all the costs of both 
appeals. - . 

Note.—(Ociober 14, 1922).—Owing to the 
exazgeration of their claim by the 
i liiitifis, and also probably in no small 
degree to dishonest concealment of the 
amount of lac collected by the de- 
fendants, the final result of this judgment is 
that the fourth defendant has to pay only 
Rs. 32-11-2 to the plaintiffs. In regard to the 
fifth and sixth defendants the result of the 
` litigation appears'to be that the plaintiffs 
get one rupee and eight pies from them, 
on a-proper calculation of the proportion- 
ate shares of the costs in the first Court, 
which are wrongly stated in the schedule 
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of costs-annexed to the dectee.of that Court. 
The decree now to issue will state only the 
amount payable by the fourtn defendant 


to the plaintiffs. 
oc R.D. & N.K. Decree modified. 


a x, 1 
t =. 


a ERD 3e 


^ LAHORE .HIGH COURT. 


" CIVIL Revision PETITION No. 507 Or 1922. 


J une 2r, 1922. 

Present :—Mr. Justice Scott-Smith. 
LABH SINGH AND ANOTHER— 
 DEFENDANTS—PETITIONERS 

VEYSUS 
GANPAT--PLAINTIFE, AND GANDA— 
DEFENDANT—RESPONDENTS. 

Civil Procedure Code {Act V of 1908}, ss. x48, 
104——JPve-emplion decvee—Time for payment, whe- 
ther can be catended— Appeal— Revision, 

Section 148 of the Civil Procedure Code does not 

title a Caurt to extend the time fixed by the 
decree for payment of the purchase-money in pre- 
emption cases. (p, 35, col. 2.) 

Suranjan Singh v. Ramtahat Lal, 21 Ind. Ces. 
585; 35 A. 582; 15 A.L. J. 959, Hukam Chand 
v. Hayzi, 15 Ind. Cas. 94%; 99 P. R. 1912; 121 


. P. W. R. 1912, relied upon. 


Baghela v* Sdilo, 18 Ind. Cas. 99: 3 P. KR 17913; 
226 P. L. R. 1913: 303 P. W. R. 1912 Nabi v. 
Pathana, 18 Ind Cas. 86; 6^ P. R. 1913; 53 P. L. 
F. 1913; 72 P. W.-R. 1913, distinguished. 

. An order made under section r48 of the Civil 
Proceduve Code is not a decree and is not appea'- 
abie as an order under section 104 of the Code. 
(p.36, col. 2)  . > 

The 8nly.way :n which such an order can be set 
aside is by an application to the High Court in 
revision. (p. 36, col, 2.) 

Suranjan Singh v. Rambahal Lal, 21 Ind. Cas, 
585; 35 A. 582; x1 A. L. J. 950, relied upon. 


Petition for revision of the order of the" 


District Judge, Jullundur, dated the ? 


December 1921. ; 
Mr. B. D. Quresht, for the Petition 
Lala Fakir Chand, for the Respond 
JUDGMENT.—Ganpat, :pJéutiff-z 

ent, whose suit was dismi 

Court, obtained, on th 

a decree from the Dig 

for Doria of 

of Rs. 190-1-6 y 

date of the 7 

money wit 

fore, un 









LABH SINGH 9. GANPAT, 


. namely, from" the 13th November X921. 
“On the 23rd November xg21; he applied 
to the Court for an extension of time for 
payment on the ground that though he was 
informed that his appeal. had been accepted 
and that he had been given a decree for 

possession of the land in suit, he was not 
informed that he was to pay the sale-money 
"within a certain fixed period. The learned 
District Judge, by his order of 3rd Decem; 
ber, 1921; extended thé period for payment 
of the money up to the 3rd January, 1922. 
From this order the defendants-vendees 
have appealed. 

Lala Fakir Chand on behalf of the re- 
spondeat.raises a preliminary objection that 
no appeal lies and in support of his conten- 
tion has referred to 34 Indian Cases, -88 
[Abu Muhammad: Mian v. Mukut Pertap 
Narain (1)] which cortesponds with x Patna 
Law Journal 92. The first question 
which I have to determine is, whether the 
learned District Judge was justified if 
. extending the period fixed for payment 
under section. 148 of the’ Civil Procedure 
Code. Counsel for the respondent ‘cites 
 Baghela v. Sallo (2) and Naba v. Pathana 
-(3) in support of the view .that *the- 
Court had the* power to extend the 
time. The fects of the case reported 
as Baghela v. Sallo (2) are quite distinguish- 
-~ able from those of the present case. There 
the decree directed payment of the pur- 
chase-money only and stated nothing about 
the costs. and it was held that the plaintiff 
' had substantially complied with the decree 


=. Of the Court, and that he-was entitled to 


“a further time for payment of costs. In 
Naba v. Pathana (3), a Single Judge's de-. 
ion, it was held that the plaintiff had 
tantially complied with the order of 


o ‘for transmission to the “vendee 
ample time in order to reach him, 


ing" *eireumstances, within the' 


e end, there is an obiter 
Judge that the time 
section 148. of the 


bón | was 
ide Ly. We 3 





- INDIAN CASES. — B^ 


ourt by paying the money into the^ 


(i925 
fully - soe: m a Full Bench ot the 
High Court of Allahabad. in the case report- 
ed as Suranjan Singh v. Rambahal Lal 
(4), in which it was held that section I48 . 
of the Civil Procedure Code does not entifle 


the Court to extend the time fixed by the 


decree for payment: of the purchase-money 
in pre-emption cases. The same.view was 
taken by this Court in the case. reported. as 
Hukam Chand v. Hayat (5). T fully agree 
with this view. -In accordance with. the 
terme of the decree plaintiffs’ suit stood 
dismissed when he made default pf payment 
of the ainount within the. period fixed: by 
thé Court; and the Court could not there- 
after restore. the decree by extending’ the 
time. 

In Sdéranjan Singh v. Rambahal Lal ( (4) 


it was'also held that an order made under ` - 


section: x48 of the Code of Civil: Procedure 
is not a decree and is not appealáble as 
an order uüder section r04:. The Learned 
Judges said that the only way in which such 


an order could be set aside was by an appli- : 


cation to the High Court jin revision. Mr. 
Qureshi asks that, if this “Cort holds that 
no appeal lies, it may. treat the present. 
appeal as a revision. This, I think, is a. 
reasonable request.- I agree with the author- 
ity cited’ ‘that no appeal lies, but.on the 
Revision * ‘Side, I set aside the order of the 


learned : District Judge extending: the time: 
The effect of this order will be that tbe 


plaintifi’s suit stands dismissed with costs’ 
I make no order as to costs in this Court, 
OZE ` Order ^ sci. aside. 


(4) 21 Ind, Cas. 585; 35 A. 582) 11: A. Ie J. 


950. : 
(5) 15 Ind. Cas. 94t; 


o9 DP, R. 1912; 121 P. 
., 1912. nox i 
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MADHORAO V. NAGO, 


NAGPUR JUDICIAL COMMISSIONER'S 
t n $ COURT. m 
‘MISCELLANEOUS Civi, APPEAL No, 7-B 
OF I922. 
E: . October 13, 1922. 
° Present :—Mr. Kotwal, A. J. C. 
MADHORAO DEORAO—Non-APPLI- < 
CANT NO. 5—APPELLANT 
: - VEYSUS l 
-NAGO AND . OTHERS—-DEBTOR-APPLICANTS 
AND CREDITORS—RESPONDEN'TS. 
Provincial. Insolvency — Act .( V of 1920), ss, 3 
(1),:75 (1)—Subordinate Court invested with insol- 
-vency jurisdiclion— Appeal, whether lies Yo Dis- 
trict Coure, = 


The provisions -of-an Act conferring jurisdiction ` 


for a particular purpose cannot by implitation 
affect or ‘modify the provisions of an Act creating 
a status for general purposes. (p. 38, col x.) * 
Although the Provincial Insolvency Act ot 1920 
provides that so far as original - proceedings under 
it are concerned a subordinate Court specially 
invested with insolvency jurisdiction shall exer- 
cise it concurrently with the District Court, yet 
„an appeal from the decision of sugh a subordinate 
Court lies to the District Court. (p. 37, col. 2.) 


Appeal from an order of the Sub-Judge," 


Veotmal, dated the 20th October 1921, 
in Insolvency (ase No. II of 1921. | 
Mr. R. R. Jaywant, for the Appellant. 
Mr. M. R. Bobde, for the Respondents. 
JUDGMENT.—This is. an appeal against 
the order of the Subordinate Judge, Veotinal, 
adjudging Nago Bhuniya insolvent under 
section 27 (1) of the Provincial Insolvency 


Act of 1920 on the petition of one of his. 


creditors Gangaram Rajayya. Gangaram had 
alleged that Nago had-executed a sale-deed 
of all his property in favour of Madhorao 
Deshmukh with intent to defraud his credi- 
tors. The grounds on which the adjudi- 
cation order was made are given in the extract 


from the Subordinate Judge’s order :— 
“Statements of the debtor and the affidavits 
of the applicant and of the alleged transferee 
make it quite clear that Nagohas made a ‘trans- 
fer of all or substantially all his property to a third 
person for the benefit of his creditors generally’ 
within section 6 (a) of the Insolvency Act of 1920. 
This is itself an act of insolvency under clause (a) 
of section 6, whether it has been done with or with- 
out any intention to defeat or delay creditors with- 
in clause (b) of the said section. Thus I find tbat 
Nago has committed an act of insolvency. The 


réquirements of: section 9 of Act V of 1920 are 
thus satisfied in all respects." i 
Madhorao appeals from the order. A 


preliminary objection is raised that the 
appeal, if one is at all allowed by law, does 
not lié to this Court. “Prima facie the 
decision is that of a Court subordinate to 
the District Court and -appeal therefrom 


INDIAN CASES. 


" Courts Act as applied to Berar. 
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lies under section 75 (r) to the District 
Court. -But the learned Pleader for the 
appellant argues that insolvency cases may 
involve subject-matter of a value over 
Rs. 10,000, that suits ofa value, over 
.Rs. I0,000 are triable only by the District 
Judge and that, therefore, as soon asa Sub- 
ordinate Judge is appointed a Judge under 
section 3, Insolvegcy Act, he is by implica 
tion appointed an Additional District Judge 
under section 26 of the Central Provinces 
An Addi- 
tional District Judge, it is argued, is not 
subordinate to the District Judge and the 
appeal from his order does not lie to the 
District Judge but to this Court. 


The Insolvency Act provides for the trial 
of original proceedings under that Act as 
well as appeals. 


Section 3 (x) provides that :— 

'"The District Courts shall be the Courts haviug 
jurisdiction under this Act: 

Provided that the Local Government may, by 
notification in the Local Official Gazette, invest 
any Court subordinate.to a District Court with 
jurisdiction in any class of casses, and any Court 
so invested shall within the local limits of its 
jurisdiction have concurrent jurisdiction with the 
District Court under this Act.” 


. * 

.Sectibn $5 (1) provides that :— 

“The debtor, any creditor, the Receiver or any 
other person aggrieved by a decision come to or 
an order made in the exercise of insolvency 
jurisdiction by & Court subordinate to a District 
Court may appeal to the District Court, and the 
order of the District Court upon such appeal shall 
be final: 

Ptovided that the High Court, for the purpose 
of satisfying itself that an order made iu any 
appeal decided by the District Court was ac- 
cording to law, may call for the. case and pass suck 
order with respect thereto as it thinks fit: 

Provided further, that any such person aggrieved 
by a decision of the District Court on appeal from 
a decision of a Subordinate Court under section 4 
may appeal to the High Court on any of the 
grounds mentioned in sub-section (r) of section 
too of Civil Procedure Code, 1908." 


Although the Act provides that, so far 
as original proceedings under it are con- 
cerned, a subordinate Court when it is 
specially invested with insolvency jurisdic- 
tion shall exercise it concurrently with the 
District Court, yet for the purpose of appeal 
it makes that Court subordinate to the 
District Court. Under the Act, «therefore, 
the appeal lies to the District Court.. No 
question of any status, brought into existence 
by implication here arises. "I am, besides 
unable to see how an appointment as an 


. Pleader's fee Rs. 25. 


` ation to the proper Court, and should 
< exercised*in exceptional cases to remedy an in- 
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Additional District Judge under section 26 
(x), Central Provinces Courts Act, can be 
implied from an appointment as an Insol- 


-vency Judge under the Insolvency . Act. 


The provision of an Act conferring jurisdic- 
tion for a particular purpose cannot b 

implication affect or modify the provisions 
of an Act creating a status for general pur- 
poses. I hold that the appeal does not lie 
to this Court. It is, therefore, rejected. 
The appellant will pay the respondent's costs. 


G. R. D. Appeal rejected. 


LAHORE HIGH COURT. 
Cryi, REVISION PETITION No, 817 OF 1921. 
i June 16, 1922. 
Pres ni — Mr. Justic2. Scott-Smith. 


Tug Firm JAGAN NATH-DIWAN CHAND 


or GUJRANWALA, ‘THROovucH JAGAN 
NATH BHAHDBRA-—PLAINTIFF— 
i PETITIONER 
Versus . 
Tun Firm JAGAN NATH-MOTI LAL 
or CALCUTTA—DEFENDANT— 6 
' RESPONDENT. ' 

Civil Procedure Code {Act V cf 1908}, ss 20 
(cj, 115, O VII,v.xo, O. XLIV,v.1 a Foil- 
ure do.deliver. goods—Cause of actson— Place. of 
suing—Ordov returning plaint— Appeal— Revision. 

Plaintiff, residing at Gujranwala, ordered goods 
from defendant, residing at Calcutta. Defendant 
sent the goods by Railway but consigned them to 
himself and sent the Railway Receipt to plaintiff 
per V-P. P. for the balance of the price. The 
latter refused to pay for the V.-P.P. but sent the 


. amount of the balance to the defendant and de- 


manded delivery of the goods The goods were, m 
the meantime, lost by the Railway. Plaintiff, 
thereupon, sued the, defendant at Gujranwala 
for return of the price paid by him: 

Held, (i) that the goods had throughout con- 


` tinued under the control of the defendant ; 


(2) -that the goods had to be delivered at 


Gujranwala ; | = 
(3) that the failure to celiver the goods was 
a part of the cause of action ; 
(4) that, therefcre, 


.Interference in revision is ordinarily inadvis- 


_ able with an order passed on appeal from an order 


of the Trial Court returning a plaint for present- 
oniy be 


jus&ce. 
J Vuppuluri Atchayya v. Sri Kanchumartl Venkaia 
seetarama Chandra Rd, 18 Ind Cas. 555; 24 


. INDIAN CASES, 
° JAGAN NATH-DIWAN CHAND V. JAGAN NATH-MOTI LAL, 


the Gujranwala Courts - 
' had jurisdiction to entertain the suit. 


* + [1923 


E 


M. L. J. 112: 39 M. 195; 73 M, L. T. 80, Ram 
Labhaya v. Bishan Das, 3 Ind Cas. 607; 77 P- 
R. 1909; 125 P W. R. 1909 ; 124 P. Ty. R. 1900, 
Durga Parshad Mutsaddi Lal v Rwia Mal- 
Dogar Mal, 65 Ind. Cas. 282; 4 I. Ln. J. 1705, 
29 P. L. R. 1922; (1922) A. I. R. (L) 100, Chandu 
Lal v. Kokamal, 6x Ind. Cas. 36; 43 A 3341 
I9 A. L. T. 110, referred to. E 


Petition under section 44. of Act VI of 
1918, for revision of an order of the Dist ict 
Judge, Gujranwala, dated the roth July 
1921, affirming that of the Subordinate 
Judge, and Class, Gujranwala, dated the 
31st May 1920. 

Lala Jagan Nath, forthe Petitioner. 

Lala Amar Nath Chona, for Mr. B. N. 
Kapur, for the Respondent. 

,J UDGMENT.—The plaintiff-firm residing 
in Gujranwala arranged with the defendant- 
firm resifling in Calcutta to purchase certain 
goods and send them to Gujranwala; the 
plaintiff-firm was to send the money to the ` 
defendant-firm in Calcutta. The plaintiff 
remitted Rs? 800 to the defendant and the 
latter consigned the goods to itself in G jran- 
wala sending the Railway Receipt by value- 
payable post against a sum of Rs. 314, 
which was the balance due for the goods pur- 
chased. The plaintiff refused to take de- 
livery of the Railway Receipt thrcugh the 
value-payable- post and it was returned 
to the defendant. The plaintiff then sent the 
balance of Rs. 314 to the defendant and ask- 
ed the latter to instruct the Railway Author- 


` ities at Gujranwala to deliver the gocds to 


the plaintiff. Correspondence shows that 
frequent requests were made to the Railway ^ 
Authorities to deliver the gocds but without 
success and it appears that the goods have 
been lost. 'The plaintiff, therefore, sued 
the defendant for return of Rs. r,r14 re- 
mitted to the defendant. The suit was 
instituted in the Court of a Subordinate 
Judge at Gujranwala, who held that he had 
no jurisdiction, no part of the cause of action 
hav.ng arisen at Gujranwala. The lower 
Appell te Court upheld the order in appeal 
and the plaintiff has, therefore, come to 
this Court on the Revision Side: 

Counsel for the respondent refers to Chandu 
Lal v. Kokamal (x), in which it was håd 
that an orcer of this : ort could not be the 
subject of revision. A dffferent view was 
taken by a majority of the Judges in a Madras 


(1) 61 Ind. Cas, 364 43 A 3341 19 A. I, J. 110. 


Vol. 51) 
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BAKARAM YV. RAMCHANDRÁ; ; 
case "reported .as Vuppuluri Atchayya` v. 
. Sri Kanchumarti Venkata Sectarama Chandra 


Rao (2), and also in Ram Labhaya v. Bishan 
Das (3), and in à single Bench judgment 


. of (this Court: reported as Durga  Parshad-: 


«M ulsaddi Lal v. Rulia Mal-Dogar Mal (4). 
In my opinion interference in revision is 
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therefore, hold that the Gujranwala Courts 


"have jurisdiction to try this case. 


ordinarily inadvisable in a case of this sort . 


and should only be exercised in exceptional 
. cases to remedy an injustice ; see in this 


connection Ram. Labhaya v. Bishan Das (3)... 


Now, if the plaintiff is by law entitl d to 
institute this case in Gujranwala itywoud 
be a grave injustice to him to insist on its 
trial in Calcutta which: would put him to 
_ very great expense, merely because the lower 
Courts have erroneously held that the Gujran- 
wala Court has no jurisdiction. I will, 
thereforé, proceed to dispose of thé applica- 
tion on the merits. 

Beth the Courts below have omitted to 
notice that the Railway Receipt was origi: 
nally sent by the defendant to the plaintiff in 
Gujranwala through the medium of value- 
payable post. They have also omitted 
to notice that. the goods were consigned by 
the defendant-firm to itself in Gujranwala. 
It is, therefore, clear that the goods at 
Gujranwala were in possession of the Railway 
Atithorities as agents of the defendant-firm 
and that the latter still had control over 
them and that the plaintiff had no control 
over them, Whatever the original contract 
may have been it was modified by what 
subsequently occurred. It does not appear 
that the parties ever agreed that the value- 
payable post should be used for the purpose 
of recovering the whole or part of the money 
due from the plaintiff to the defendant, 
and this was why the plaintiff did not take 
delivery of the Railway Receipt upon pay- 
ment of Rs. 314. Instead of that, the plaintiff 
sent the money remaining: due to the firm 
in Calcutta and asked that firm to give the 
hecessary directions to the Railway for the 
goods to be delivered, The goods, therefore, 


. had to be delivered to the plaintiff in Gujran- 


wala, and the non-delivery of the goods is 
cgrtainly a part of the cause of action. I, 


; (2) 18 Ind, Cas 555124 M. L. J. 112; 39 M. 
195:13 ML. TU. ; 


' 43) 3 Ind. Cas. 607; 77 P. R. 1999; 125 
P. W. R. 1909, 124 P. Ty. R. 1909. 
* (4) 65 Ind. Cas. 282 ; 4 L. L. J. 176; 29. P, L. 


R. 1922; (1922) A. I. R. (L.) 100. | 


. 


I allow tbe revision and, setting aside the 
orders of the lower Courts, reinànd the case 
to the Subordinate Judge at Gujranwala 
jor disposal in accordance with law. Cests 
iu this Court shall be costs in the case. 

nom Revision alloted. 
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NAGPUR J aa OT COMMISSIONER’S 


SECOND CIVIL APPEAL No. 305-B OF 1921, 
September 23, 1922. 

Present -—Mr. Kotwal, A. J. C. 
DAKARAM—DEFENDANT NO. 5— 
APPELLANT 

^A Versus 
Shri RAMCHANDRA MAHARAT 
SAUSTHAN, THROUGH WAHI- 
WATDARS HIRALAL AND 

OTHERS---PLAINTIFFS—DESPONDENTS. 
Civil Procedure Code (Act V of 1908), O. VI, 
i$ He Amendment— Description of plaintiff corrected 
— Limiiatson-.-Gift not affirmed— Validity— Berar 
Land Revenue Code, 1896, SS. 205, * 201 
Preswnption—'' Co-occupant," whether includes jur- 
idical person. 

No question of limitation arises in the case of 
an amendment of plaint when the description of 
the plaintiff is corrected and when there is no sub- 
stitution or addition of a new plaintiff.(p. 40. col. 1} 

A gift is valid until it is avoided by the donee; 
it does not cease to be operative because itis not 
affirmed by him. (p.-40, col. 1.) 

A co-occupant who is entitled to pre-empt under 
the Berar Land Revenue Code may be a juridical 
person as well as a living person. (p. 40, col. 2.) 


~ 


Appeal from a decree of the District 
Judge, Amraoti, in Civil Appeal. No. 24 of 
i920, dated the 27th July 1921. . 

Messrs. D. W. Kathalay aud P, N. 
for the Appellant. 

Mr. N. C. Bose, R. B., for the Respond- 
ents. 

. JUDGMENT.—The main ground urged 
in this appeal is with regard to the amend 
ment of the plaint allowed iu the First Court, 
In the original piaint Hiralal and ,Tulsiram 
were mentioned as tae plaintiffs. After the 
case was closed by the parties and a date 
fixed for hearing argufnents the Court took 


Rudra, 


o 


LI 
d 


SHRIRAM 0 BABAJI. 


an objection suo molu to the f frame. of the suit. 


The-plaintiffs thereupon applied for amend: 
ment by adding the name of the temple 


“as the plaintiff and retaining the names of 


: Hiralal and Tulsiram as the wasteuld irs of 
‘the temple. 


‘The amendment was allowed, 
the defendant's Pleader not opposing it. In. 
this Court, as in the lower, Appellate Court, : 


'«. itis urged that the amendment should not 


have been, allowed as the period of ‘limita- 
tion for the suit hàd expired at the date of, 
the-amendment. ‘There is no force in this 
contention. No substitution or addition 
of a new plaintiff was made by the amend- 
ment but only the description of the plaint- 
iff was corrected. The first paragraph of the 
plaint stated that Hiralal and Tulsiram were 
managers of the temple. The deed of 
gift on which the title in suit rested was 
fled. This deed mentions the temple 
as the donee and Hiralal and Tulsiram as 
the managers. It is clear, therefore, that. the 


suit was not filed by, Hiralal aud Tulsiram on 


‘urged that, as defendants Nos. 


“to the 


their own behalf. but on behalf of the temple 2 


and the omission to mention the temple in 
the heading was merely a mistake in the des- 
cription of the plaintiff. ` No question . of 
limitation arose when that description was 
corrected. That it was understpod by the 
defendant's Pleader to be a mere misdes- 
cription is clear from the fact that he did 
not oppose the amendment. his ground 
must, therefore, fail. 

. Reference is inade to Bijoy G “opal M uker- 
jt v. Krishna-Malisht Debi (x), and it is 
1 ard 2 
did not elect to affirm the gift till the 
29th June rorg, the gift did not become 
valid till then and. the plaintiff had, 
therefore, no ‘title at the time of the Ves 
appellant, ^ defendant "No. : 6 
on the  7th^ May rorg.. This cons 
tention assumes that the gift was invalid 
till affirmed, whereas the contrary is the law, 


namely, that it is valid till avoided.. Under. 


it, therefore, the plaintiffs had a valid sub- 
sisting title as co-occupants at the date of 


'the sale to the appellant, 


Reference is made to sections 203 and 211 
of the Berar Land Revenue Code and it is 
argued that Rs. 600, which is the price men- 


tioned inethe sale-deed of 34 gunthas, dated 


(9 34 C. 329; rr C. (Ue p 3 E e r 
9 Bom. L. È R. 692; 2 M, L. T. 133; e i. 
154; 4 A. Ios 329; 34 LA. 87 (P. C). 
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thé-2ist July r919,should have been awarded’ 
as the price of pre-emption since there was 


no allegation that that price -was not 
fixed. bona fide, The‘plaintifis stated in the 


of this land. He was claiming pre-emp- 
did not expressly state that the price men- 


tioned i in the deed was not bona fidc, he must 


Rs. 340 and urged that.the pre-emption 
price should be fixed at that’ figure. ‘The 
plaintif agreed to this figure. . do not 


'plaint that Rs. 250 was the’ market-yalue . 


-tion under the above sections and, though he — 


“be taken to have said so by implication. ^ 
‘The defendant admitted that thé value: was 


see how the lower Courts were. wrong in’ 


allotving the amount agreed to bv the par- 
ties. It may be taken that the defendant 
did not wish the. question of bona fides, 
which wéuld have more definitely: arisen if 


he had not urged that the pre-emption price | 


should be fixed at Rs. 350, to be raised and B 


tried. 
- It. is lastly . urged that mds aha Berar 


Land Revenue Code the co-occupant who | 
is entitled to pre-empt is a human being- 


and nót a temple. I am ynable to follow 
the reasoning on this point. A co-occupant 
may bea juridica! as well as a living person. 

The appeal fails aud is dismissed with 
costs. 


S. D Appeal dismissed, 


 NAGPUR JUDICIAL COMMISSIONER’S © 
- COURT. | 
SRCOND Civi, Apprart No. 152-8 OF 1921. 
August 24, I922. 
Present:—Mr. Prideaux, A. J. C. 
SHRIRAM— DErENDANT-—ÁPPELLANT 
VEYSUS 
BABAJI AND OTHERS—PLAINTIFFS— - 
DEFENDANTS Nos. 2 AND 3—RESPONDENTS; 
Registration— Agreement to give share of property 


' in consideration of assistance in recovering it, whe- 


ther « registrable—Swit for specific performance, 
whether “maintainable— Limitation, terminus a quoe 

A. written agreement whereby a person agrees to 
give another a share in certain property in consider. 
ation of that other's advice and abSistance in recover- 
ing the property through the Court does not by 
itself create or extinguish any right in immoveable 
property and'is not compulsorily registrable to 


. render it admissible in e videns e, aud a suit for 


™ 1. 


* 


4 


^ filed more thai thrée years from 


~ 


Volo “ 
SHRIRAM vi BABAJI, . 


specific p&formance of such an agreement is main- 
tainable. (p. 41, col. 2.) 

Where in such an agreement no particular date 
is fixed for giving’ the share of the property, limi- 
tation for a suit for the recovery of the property 
-would commence when the final order in the case 
is passer. (p. 41, col, 2.) 


Appeal from a decree of the First Addi- 
tional District Judge, Akola, in ‘Civil Appeal 
No. 259 of 1920, dated 22nd February 
I921. ` l 

Mr. 
lant. 
* Mr. M. R. Dixit, for the Respondent. # 


JUDGMENT.— The this 


Atmaram Bhagwat, for the Appel- 


facts of e 


case are sufficiently given in the judg-. 


ments of the Courts below. It is 
sufficient’ to state that the plaintiff’s case 
is that the first -defendant ` was | really 
the owner of fields, Survey Numbers 42 and 
43, situate at Mouza Ekamba, talug Basim. 


`The plajntiff agreed to help him in recover- 


ing these fields and did so.. For the help 


so accorded the first deféndant agreed to 


give the plaintiff a half. share in the two 
fields. Having obtained his land | 
first defendant nQw refuses to give the 
plaintiff what he agreed to give him. 
Hence the present suit. Plaintif claims 
that defendant: should be made to give 
him a deed of relinquishment in respect 
ofa half in. each field in suit. The second 
defendant is a lessee of defendant No. I. 
The first defendant contended that 
though he gave the agreement (Exhibit P-3) 
to the plaintif as alleged, it was executed 
under uadue influence. The agreement was 
chanipertous and against public policy. 
Further pleas weré that the suit was barred 
by limitation -as the first defendant got 
the fields through the Court on  rsth 
March 1916 and the present suit was 
that 
date. 
in both lower Courts. 


r 


The plea of undue infiuence has certain- 


ly not been proved and, in my opinion, 
the case is elearly. not barred by limitation, 
The agreen:ent (Exhibit P-3) fixes ro par- 
ticular tire for the giving of the half fields 
to th* plaintiff though it states that it the 
present defendant No.x got the land in 
Court he would givé it to plaintiff. Limi- 
tatiou would, therefore, arise when he re- 
fused to do so and if it be held that the date 
of tbe final order in either of tbe two cases 


-— 
` 
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the 


The plaintiff has ebtained a decree - 


wich made 


“which defendant brought- be the date fot 


the commencement of limitation, then in 


" ane.case at least such order was passed with- 


in three years of the institution of the suit. 
There is no force in the argument that, be- 


“cause as regards the other case this does 


not apply, therefore, the case must fail on 
the ground of limitation. The halves of 
the two fields were fhe subject-inatter of 
a single contract and it must be 
held that the date of Mr. Mittra’s 
order in Second Appeal No. 103-2 of 
I916, namely, 24th August 1917, goverus 
the case. There is no force in the argu- 
ment that the suit is barred by limitation. 

It is contended that the want of regis- 
tration of the document (Exhibit D.3) 
bars the present suit. Here, again, I am 
unable to agree with the appellant’s learn- 
ed Pleader. That document does not by 
itself extinguish any right in property 
over Rs. rco in value. It is obvious that 
some further document was contemplated, 
for the present appellant could not, if so 
disposed, have made over the land as a 


. gift to the plaintiff without a duly register- 


ed document. I agree with the lower Appel- 
late Court as to its finding on the ques- 
tion of registiation. 

It is next argued here that specific per- 
formance of the contract should not have 
been decreed because breach ofit could be 
adequately compensated. for by a raoney 
award, -But this is not so, in my opinion, 
The appellant agreed to give certain specific 
lands to the plaintiff. If he had agreed 
to sell certain named lands there is no doubt 
that a suit would lie for the specific per- 
formance of the contract, because the 
breach of it could not be adequately com- 
peusated for by money. And the same 
rule applies in the present case. 

Nothing also has 


been argued here. 


-It is .perfectly clear that the defendant, 


having obtained the advice and assistance 
of the plaintiff in the running of his pre- 
vious suits, now wishes, afeter being success. 
ful in those suits, to avoid the agreement 
such assistance available. 
Having obtained his land through, the 
Courts he wishes to keep it all and dex 
prive the plaintiff of the agreed reward’ 
for the assistance rendered by him. The 
case, in my opinion, bas been  rightüy 


- 
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MELA RAM V. PREM KAUR. 
decided. This appeal fails and is dismissed 
with costs. | 
S. D. Appeal dismissed. 


) 


ee aset: 


LAHORE HIGH COURT. 
SECOND CIVIL APPEAL, NO. 1714 OF 1919. 
August 2, 1922. 


. Present:—Sir Shadi Lal, Kr., Chief Justice, 


and Mr. Justice Abdul Qadir, 


MELA RAM AND ANOTHER—DEFENDANTS 6 
NAGPUR JUDICIAL COMMISSIONER’S 
coy 


| —ÅPPELLANTS 
versus 
Musammat PREM KAUR—PLAINTIFE— 
RESPONDENT, 
Stamp Act (11 of 1899), s. 36-—Document ad- 


mitted by Trial Court on payment of penaliy— Ap- 
pellate Court, whether can interfere. 


Where a Trial Court holding that a certain docus > 


ment is an agreement to pay and not à pro-note, 
admits it in evidence on payment of the requisite 
amount of stamp and the penalty prescribed by the 


. aw, that admission, however erroneous, cannot, 


under the provisions of section 36 of the Stamp 
Act, be questioned in the Court of Appeal. 


Second appeal from a decree of the 
District Judge, Lahore, dated the 23rd (26th) 
July xoxo, affirming that of the Senior Sub- 


. ordinate Judge, Lahore, dated the 24th 


August 1918. = 
Mr. Des Raj Sawhny, for the Appellants. 
JUDGMENT.—The learned District Judge, 
concurring with the Subordinate. Judge, 


- has held that the defendants’ father made 


an entry in ‘the plaintiff's book on the 18th 
January 1912, admitting his liability for 
the payment of Rs. 1,000, and the only 
point urged by the learned Counsel for the 
defendants ‘in this appeal is that the 
entry in question constituted a promissory 
note and was inadmissible in evidence for 
want of stamp. Now, the Trial. Court, 
holding that the document was an agree- 
ment to pay, admitted it on payment of 
the requisite amount of stamp and the pen- 


- alty prescribed by the law. Under section 


36 of.the Indian Stamp Act that admission, 
however erroneous, cannot be questioned 
in the Court of*Appeal. The law contained 


_, in the aforesaid -section is perfectly clear, 


LAXMAN 0, BISRAM BIRJU. 


and the document cannot be “excluded 
from consideration. l 
This is the only contention 1aised before 
us, and we have no hesitation in holdivg 
that itis wholly untenable. : 
We must, therefore, dismiss the appeal. 
Z4 
Appeal dismissed, 


SECOND CIVIL APPEAL NO. 552 OF 1921. 
October 4, 1922. . 
^o Present-—Mr. Hallifax, A,.J. C. 
LAXMAN AND ANOTHER—NON-APPLICANTS 
APPELLANTS l 
~ . USFSWS | 
BISRAM BIRJU—APPLICANTS— 
> ; RESPONDENTS. 
On&y WON recovered «under j 
Propor mi uit— Lila ti d d V pape 
S te iid ot one ~ 
mo 
under the authority of a dedicó op ao 
is a regular suit and the limitation for such suit 


is six years under Art, 120 of Schedule I : 
Limitation Act. Des ione 


Appeal from a decree of the District 
Judge, Bhandara, dated the r3th August 
I921, in Civil Miscellaneous Appeal No., 58 
of IQ2I. | 

Mr. M. B. Kinkhede, R. B., for th i 
pellants. l Mos 

Mr. M. K. Padhye, for the Respondents. 

JUDGMENT.—At the beginning of this 


"litigation the appellants, who were non- 


applicants in the present proceeding, were 
represented by their father, NarayanShridhar 
Naik, and it will be convenient to speak of 
them as the Naik. The respondents, whose 


application under section r44 of the Civil 


Procedure Code for restitution of half the 


à amount recovered from them under a decree 
` was rejected by the Fiet Court and allowed 


in the lower Appellate Court, are two broth 

of the Lodhi caste and will be so deseo. 
The assumptions now made by the learned 
DistrictJ udge that the decree relating to title 
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And possession in Suit No. 8 of 1913 made 
the Naik entitled to half the profits for the 
years 1908-09 and 1r909-1o, and that the 
decree for mesne profits in Suit No. 73 of 


. .I9II represented the full profits of the land 


for those same years are as entirely without 
„warrant as the assumption made in the latter 
suit that the decree in the suit under the 
Specific. Relief. Act made him entitled to 
.the full profits for those two years. It is 
quite impossible to hold, as the learned 
District Judge has held, that the decree 
relating to title and possession in Suit Né. 8 
of I913. modified or varied in any way the 
decree for mesne profits in suit No. 73 of 191r. 
(2) It is necessary, further, to point out 
“that, even if the learned Tudge’s view weres 
:correct, his order of the remand wąs not 
_ justifiable in any way. He raised a question 
-of limitation himself at the end of his judg- 
ment which, as he says himself, was not men- 
-tioned by either party even in „argument, 
-and passed an order for the payment of a 
.sum of money to the applicants subject to 
the decision by the lower Court of that ques- 
tion, though thereewere ample materials on 
. the record for a decision by himself ; indeed, 
:no further materials were either required or 
conceivably available. The answer to the 
- question stated is -also perfectly obvious. 
The application was not an application 
for execution of a decree and, therefore, limi- 
.tation cannot be governed by Art. 182 of 
.thelimitation Act; it is, therefore, governed 
by Art. 181, assuming, of course, that the 
. application lay at all. It is equally beyond 
. doubt that if the right to apply ever did 
accrue, it did so on the date on which the 
.original decrée was passed in Suit No. 8 of 
1913, which was the 12th of March 1915. 
(3) The proper remedy of the Lodhi 
brothers was a separate suit for a. refund of 
.the money wrongly recoverd from them by 
-the Naik. The limitation of such a suit 
‘would be governed by Art. 120 of the 
Iimitation Act and the period would run 
from 12th March 1915. The present applica- 
tion was made on 25th September 1920 


and the whole of the period since then can be - 


counted out under section 14 of the Limita- 
tion Act. They hayg, therefore, still very 
nearly six months in hand. The attitude 


of the Naik as appellants in this Court, ~ 


and throughout the case, is most discredit- 
able, though unfortunately too common 
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to excite much remark, It is this: 

“Through a mistake of a Civil Court due to the 
lies we told it we have been enabled to extract 
Rs. 526 from the Lodhi brothers dishonestly, and 
we do not intend to disgorge it until we are come 
pelled to do so by their having gone through 


` evefy formality required by the law, and we 


insist on taking full advantage of their ignorance 
of those formalities of re-paying ‘this money of 
theirs which we have wrongfully taken ;-before we 
are absolutely compelled to do so we refuse even 
to think," 

(4) Fortunately, this cynically dishonest 
position cannot be maintained in this case in 
the.face of section 14 of the Limitation Act. 
If this appeal is allowed to succeed on the 
technicalities of procedure that have been 
urged, the responderits will have merely to file 
a regular suit within five or six months, the 
result of which would inevitably be a decree 
for the amount of money that the appel- 
lants have already been ordered to pay to- 
gether with the costs of the suit. It would 
seem that it was mainly to avoid a claim 
being: defeated on mere technical. pleas of 
the sort that have been taken here that 
section 47 (2) of the Civil Procedure Code 
was enacted. As to the facts, and the money 
being really due, and as to limitation and 
jurisdiction, there is no dispute. I, therefore, 
treat the application as a regular suit and 
order that, on the payment by the applicants 
of the amount of the Court-fees leviable in 
such a suit, a decree shall issue directing the 
payment to them by the non-applicants 
of the sum of Rs. 526 with-interest thereon 
at 12 percent. per annum from the 12th of 
Decembér 1914 to the date of payment, 
and also the payment by the non-applicants 
of half the total costs of these proceedings 
in the First Court and of all the costs of the 
appeals to the Court of the District Judge 
and this Court. The Pleader's fee in this 
Court will be Rs: 55. 


. $. D. Claim decreed. 
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NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 


SECOND Civi, AprPEAL NO.253-B Or 1921. 
August I4, 1922. 
Present -—Mr. Kotwal, A. J. C. 
ANANDRAO AND OTHERS—- 
PLAINTIFFS—APPHLLANTS | 
VEYSUS 
DADA AND OTHERS— 
DEFENDANTS—RESIDNDEN'TS. 
Hindu:  Law—.Partition— Incomplete partion, 


- 


a 
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ANANDRAO V, DADA, 
allegation of—Burden of , proof — Presumption— 
Appeal, second— Remand— Attestation— K nowledge 


of contents. 

Once it is admitted that a partition has taken 
place, the presumption is that all the property 
belonging to the joint family has been divided, 
and the burden of proving that some of the prop- 
erty was left undivided and continued to be joint, 
lies upon the person alleging it. 


Unless it is shown that material circumstances 
were .brought to the notfce of an Appellate Court 
which it has omitted to consider, a Court of 
second appeal will not impute any negligence, and 
remand the case for re-consideration. 

Mere attestation of a deed does not lead to the 
inference that the person attesting the deed knows 
its contents. 

Pandurang Krishnaji v. Markandeya Tukaram, 
65 Ind. Cas. 954; 18 N. L. R. 1; 26 C. W. N. 201; 
3 U. P. L. R. (P. C.) 85; 20 A. L. J. 305; 42 M. 
L. J.-436; 15 L. W. 486; 30 M. L. T. 249; 35 C. 
In J. 409; 24 Bom. L. R. 557; 49 C. 334; (1922) A. 
I. R. (P. C.) 20 (F. C.), followed. . 

Appeal from a decree of the Addi- 
tional District Judge, Amraoti, dated the 
roth April 1921, in Civil Appeal No. 39 of 
1021, $ 
Mr. G. G. Hatwalne, for the Appeilants. 

Mr. Balwantrao: Pendharhar, for.th Re- 
spondents. 


JUDGMENT.— iter the plaintiffs had 
once admitted the partition before the date 
of the decree, the burden of proof lay upon 
them to prove that the property at the 
time of.the partition was joint family 
property and was left undivided at the 
partition, thatis, continued to be kept joint 
till the date -of.the suit, the presumption 
being that all property that belonged to the 
joint family was divided at the partition. 
Whether the property in suit was joint 
at the date of the partition and continued 
to he joint thereafter depends upon the 
questions, when was the property acquired 
and when did the partition take place. 
It is not disputed that the property was 
acquired in 1871. As to the date of the 
partition the palintiffs alleged that it took 
place 25 years before 191g, and the defend- 
ants that it took place 50 years before 
that year. Both parties adduced evidence 
to prove their respective allegations. 
The lower Courts have disbelieved the plaint- 
iffs’ evidence and have found that the 
partition took place 50 years before 1019. 
The” appellants’ complaint is, that .a 

enumber of circumstances from which 
ferences favourable to them could have 
been drawn have not been, considered, 
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e Were placed before the 


in- 
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The circumstances are that some fields - 
which appear on the record to have been . 
with Gunpatrao, the defendants’ father,.. 
in 1873 and 1874 and 1875, and others which 
appear to have been acquired by.him in 
or about the year 1890 are not with the 
plaintiffs. It is that the inference is 
that the partition must have . taken 
place after 1890. It cannot be. said that 
no other inference than that of an acquisi-: 
tion under a partition can be drawn from 
these circumstances. - It is not unlikely that 
tht plaintiffs may have acquired the fields 
from eGunpatrao otherwise «than under 
a partition, t.e., by sale or exchange, and it 
oes not appear that these circumstances 
lower Appellate 
Court and relied on by the plaintiffs. In 
the grounds of. appeal before the lower 
Appellate Court they are not specially re- 
ferred to nor is itcomplained in the memo- 


xandum qf appeal to this Court that. the 


lower Appellate Court has failed to consi- 
der them. Unless it is very clearly shown 
to this Court that material circumstances 
were brought to the wotice of the lower 
Appellate Court and that it has omitted 
to consider them, this Court will not im- 
pute any negligence to it and remand the 
case for re-consideration by it. The lower 
Appellate Court has relied upon the oral 
evidence of.the defendants supported by 
the farsal patraka and no reason is shown 
why that finding shonld not be accepted. 

With regard to ground. No. 3, the 
evidence of Sarjerao, as P. W. No. 6, that 
the deed of partition of the year 1907 bet- 
ween Satwaji and himself was read cut 
to Gunpatrao and that Gunpatrao other- 
wise knew its contents has been disbe- 
lieved and the mere fact of Gunpatrao's 
attestation does not lead to the inference 
that he knew the contents of the deed. 
Pandurang Krishnaj v. Markandeya Tuka- 


ram (Y). The appeal fails and is dismissed 
with costs. 
S. D. 


Appeal dismissed. 


(1) 65 Ind. Cas. 954; 18 N. L.R. x; 26 C. W. 
N. 20]; 3 U. P. L. R. (P. C) 85; 20 A. L. eJ. 305: 
42.M. L. J. 436; 15 L. W. 486; 30 M. IL. T. 249; 
35 C. L. J. 409; 24 Bom. Q.. R. 557; 49 C. 334i 
(1922) A. I. R. (P. C.) 20 (b. C.). 
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PIARA RAM YV. GANGA RAM, 


 LAHORE HIGH COURT. 
: CIVI, REVISION PETITION No. 75 OF 1922. 
Tune 28, 1922. a% 
Presenj -—Sir Shadi Lal, Kr., Chief Justice. 
PIARA, RAM—DEFENDANT—PETITIONER 
A VErSUS 
GANGA RAM-—PLAINTIFF—RESPONDENT. 

Civil Procedure Code {Act V of 1908), O. X X I, 
7, 63— Attachment of debt--Objection dismissed 
— Finality of order. 

The procedure laid down in rules 58 to 63 of 
O. XXI of the Civil Procedure Code applies to a 
debt attached in execution of a decree, and! an 
order dismissing the objection of the allegeg debtor 
that no debt is due from him is binding upon him, if 
he does not institute a suit for a declaration withing 
-year-from the date of the order passed against him. 

. Zayabal v. Aima Ram, 25 Ind Cas 375; 38 By 
631; J6 Bom. L. R. 520, relied upon. 

Unless such a-suit is brought by the ealleged 
debtor he cannot assert, in answer to a suit 
brought by the guction-purchaser of the debt for 
the recovery of the'debt, that no debt was- due 
from him. 4 - 

Petition, “under section 25 of Act IX of 
1887, for revision of the decree of the Munsif, 
First Class, exercising the powers of a Judge, 
Small Cause Court, Jhang, dated the ryth 
August ro21. ^ °? hi 

Mr. Bent-Parshad Khosla, for the Peti- 
tioner, 

Mr. Mukand Lal .Puri, for the Respond- 


T ent. 


JUDGMENT. —The facts of this case are 


briefly as follows:—In execution of a decree 


“obtained by one Masta Ram against Shada, . 
"the decree-holder attached a debt alleged 


to be due by the defendant, Piara- Ram, to 
the judgment-debtor Shada. It appears that 
Piara Rath raised an objection that no debt 


-` was due by him to Shada, but the Executing 


‘was-due from him t8 Shada. 


Court did not accede to the objection and. 
passed an order advertising the sale. In 


‘November 1920 the: plaintiff, Ganga Ram, 


purchased the debt at the auction-sale, and 


-has now brought this suit for the recovery 


of the money against Piara Ram. ` l 
The Trial Judge holds, that, as the defend- 


:ant, Piara Ram, did not bring a suit within 


one year in accordance with the provisions 
of O,* XXI, r. 63, Civil Procedure- Code, 
he is precluded from urging that no money 
The learned 
Counsel for the defendant contends that the 
statutory period of one year had not expired 
when his client denied in the written state- 


‘ment his liability ta Shada, and that it is 


+ 


-> 
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BHOJRAJ V, SHANKERNATH, 
not necessary that he should have filed a 


‘suit in order to establish his contention. 


But, as pointed out in Mulla's Civil Procedure 
Code, 7th Edition, page 615, unless a suit 
is frought, as provided by rule 63, the party 
against whom the order is made cannot 
assert, either as plaintiff or as defendant in 


-any other suit or asea party to any otber 


proceedings, the right denied to him by the 
order. Further, it has been held in Tayab- 
ali v. Atma Ram (x), that the procedure 
laid down in rules 58 to 63 applies to a debt 
attached in execution of a decree, and that 
an order made against the alleged debtor 
is binding upon him if he does not institute 
a suit for a declaration that no debt was due 
from him, within a year from the date of the 
order passed against him, 

For the aforesaid reasons, I am of opinion 
that no ground for my interference has been 
established. The application for revision 
is, therefore, dismissed with costs. 


Z. K. Application dismissed. 
a 25 Ind. Cas. ai; 39 B. 631; 16 Bom. I. 
. 520. 
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NAGPUR JUDICIAL COMMISSINER/S 
COURT. 
Crvir, REVISION NO. I14 OF 1922, 
Septembr 8, 1922. 
Present — Mr. Batten, J. C. 
Sih BHOJRAJ—PrLAINTIEE—— 
- APPLICANT 
i YENSUS 
Panda. SBANKERNATH--DusENDANT— 
i NON-APLILICANT, 


' Account—Mistake, right of party to prove— 


, C, P, General Clauses: Act { I of 1914)— Interest, 


calculation of—Gregorian calendar, 

A person is always entitled to prove that there 
was a mistake in the accounts and that he signed 
them as correct by mistake.(p. 46, col. 1). 

. Interest on an acconnt need not be calculated 
according to the Gregorian calendar, as the 
General Clauses Act does not apply to cases of 
this kind. (p. 46, col. x.) 

^ Revision against the decree of the Small 
Cause Court, Saugor, in Small Cause Suit 
No. 1938 of rg21,dated the 17th March 1922. 
| FACTS.—The plaintiff-applicant haf bor- 
rowed three amounts from tbe defendant 
non-applicant -on savkhais. He made 
certain re-payments on xọth  Novemb:r 
1921.. Rupees 1,090-2-0 were debited 
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MAULA DAD v, WADHAWA SINGH. 


to plaiutifs account by the 
ant in his , sarkhat on acount of 
interest at hatmiti system and the total 
was struck on the debit side the very day. 
The palintiff signed the account adding 
the words“ chook bhool lena dena” errors 


and omissions excepted, and paid up the 


balance, found due sas per accounts. 
On calculation, he found that there 
was an ertor and overpayment of 
Rs. 123-14-6. He demanded back the 


money from the defendant which he 
‘refused to pay. He filed the suit for 
' recovery of the amount. The Court found 
that the amount as debited on account of 
interest to plaintiffs account was wrongly 
calculated but held that the plaintiff 
was precluded from claiming it back as 
he had signed the accounts. The lower 
Court further went out of its way in hold- 
ing that the plaintiff was liable to pay batta 
Rs. 23 and interest.on Rs. 700 which 
the defendant, alleged. was kept idle ‘in 
‘plaintiff's account. The plaintiff denied 
his liability for batta and interest, ‘These 


items arose separately out of transactions - 


having no connection with the sarkat 
account. The defendant, if „he wanted 
to claim set off, should have paid Court- 
fees on the amount which he did not do 
and yet the lower Court allowed these 
items and dismissed the claim. 

Mr. V. D. Kale, for the Applicant. 

Mr. B. R. Pendharker, for the 
Applicant. ° 

ORDER.—A person is always entitled to 
prove, if he can, that there was a mistake 
in the accounts and that he signed them às 
correct by mistake. In this case the learn- 
ed Pleader for. respondent (non-applicant) 
admits that there was a mistake to the 
extent of Rs. 49 and the applicant-plaintiff 
is entiiled to a decree for that amount. 
If the interest was calculated according to 
Gregorian calendar, plaintiffs would be en- 
titled to Rs. 123-14-6, but thereis nothing 
to show that the parties usually went by 
the Gregorian calendar and the probabi- 
lities are the other way. The provisions 
of the General Clauses Act do not apply to 
cases*of this kind. The learned Pleader for 
the non-applicant does not support the 
counter-claim for Rs. 47 alleged by the 
lower Court since this claim did not arise ont 
of thé same transaction and no Court-fee 


Non- 
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defend- 
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was paid by the defendant, A decree will 
be given in favour of the plaintiff for 
Rs.49. The parties will pay their own costs 
in both Courts. 


S. D. Decree modified. - 


e j : wi 
LAHORE HIGH COURT. 

“MISCELLANEOUS SECOND CIVIL APPEAL 

‘ . No. 2756 oF 192r. 
June 2, 1922. jn 
Present:—Mr. Justice Harrison. 
MAULA ee 
—APPELLANT 
VErSUS 

WADHAWA SINGH AND OTHERS— 

- DECREE-HOLDERS-—RESPONDENTS. 

Principal and surely—Surety for amount of 
decree—Principal, death a ere against estate— 
Surely, liability of. 

Wherea surety renders himself liable for any 
decree which might be passed against his principal; 
the mere fact that the latter dies befóre any decree 
is passed, does not absolve the ey from per- 
forming his contract. (p. 47, col. 1.) | 

Chandulal Dalsuhhram v. J AO UHR Chhotalal, 
39 Ind. Cas. 88; 4r B. 402; 19 ‘Bom. L. R. 112, 
relied upon. 

Miscellaneous second appeal from the 
order of the District Judge, Jhelum, dated 
the 22nd August 1921, affirming that of 
the Senior Subordinate Judge, Gujrat,’ 
dated the rrth October r920. l 

Mr. S. A. Razaq, for the Appellant. 

Lala Amar Nath Chona, for the Respond-- 
ents. 

JUDGMENT.—One Ghasita Singh 
brought ~a-suit against one Kalu Khan 
and during the pendency of the suit applied 
for attachment before judgment of a cheque 
for Rs. 1,400 which the Canal Department . 
was about to issue in favour of the defend- 
ant. The defendant objected and the 
Court decided that if he could furnish 
security to the value of the cheque the 
order of attachment would not be issued.. 
Maula, the present defehtlant, gave securi- 
ty and made himself liable for the amount ` 
of the decree which might be passed against 
the defendant. : Kalu Khan then died and 
a decree was passed ‘against his ‘estate, 


pad 
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RUSTAM KHAN V. RAHMAN, 
In execution of ‘that decree the decree- 
holder applied to execute against the surety 
after having failed to realise anything from 
the estate. He, Maula, presented an objec- 
tion .which was decided . against him 
both by the Subordinate Tudge and the 
District judge. He now presents this 
second appeal urging that the death of his 
principal has released him from all lia- 
bility -and the decree being. against the 
estate and not against the man who has 
died, he cannot be held liable in any way. 
. , Both questions are clearly and defirlite- 
ly decided in Chandulal Dalsukiffam v. 
Jeshangbhai Chhotalal (1) which is .a 
precisely similar case. The surety: rendered 
himself liable for any decree which might 
be passed against his principal and in con- 
sideration for his doing so the plaintiff 
dropped his proceedings against the very 
tangible sum of Rs. 1,400. The mere 
fact that the principal has since died does 
not absolve the surety from performing 
his. contract, and, following Chandu- 
lal Dalsukhram v. Jeshangbhai. Chhotalal 
(1), I find that there is no force whatever 
in the objection, and I dismiss the appeal 
with costs. 
ZE - Appeal dismissed. — 
uU 39 Ind. Cas. 88; 41 B. 402; 19 Bom. L. R 


. LAHORE HIGH COURT. 
| S4COND CIVIL APPEAL No: 378 OF 1922. 
July 25, 1922. 
Present.-—Mr. Justice Martineau. 


RUSTAM KHAN-—PLAINTIFF—- APPELLANT 


: ' UeEFSits 
RAHMAN ‘AND OTHERS—DEFENDANTS— 
i. a RESPONDENTS. 

Co-sharers-—Shamilat—-Exciuswe — possession— 
Injunction—Suit by one co-sharér. 

Where a co-sharer builds without the permis- 
sion of the other co:sharers over a portion of the 
village shamilai which is not likely to be partitioned 
and converts it to his own exclusive use, any 
. Other co-sharer may 9sue to restrain sucu user, 
~ and it is not necessary for him to prove special 
damage. (p. 48, col. 1.) 

Manji v. Ghulam Muhammad, 57 Ind, Cas, 
207: 1. L 249 and Manji v. Ghulam Muhammad, 
61 Ind Cas. 415; 2 I, 73; 3 L L. J. 75, referred to. 


- 


in that case, 
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Second appeal from a decree of the 


District Judge, Hoshiarpur, dated the 16th. 


November 192i, reversing that of the 
Munsif, Second Class, Hoshiarpur, dated 
the 20th June ro21. . : 
' Mr. P. N. Rozdon, for the Appellant. 

Mr. Devi Dayal, for Respondent No. I. 

JUDGMENT.—In this case one of the 
proprietors of the vilfage of Sakrala, in the 
Hoshiarpur District, sues for the ejectment 
of Rahman, defendant No. r, who is also 
a proprietor from two -kothas built by him 
on the common land and for their removal. 
The First Court found that a part of the 
kothas had been built on Khasra No. 1173, 
which was the.village pond, and granted 
an injunction for the removal of that part. 
The District Judge on appeal has dismis- 
sed the suit on the ground that the plaint- 
iff has not proved that he has suffered any 
special damage, and he holds that the plaint- 
iffs remedy is to apply for partition of the 
shamilxt, Plaintiff has preferred a second 
appeal to this Court. 

It has no doubt been laid down in certain 
cases that a proprietor is not entitled to an 


injunction for the removal of the building. 


erected by another proprietor without the 


permission® of the co-sharers on common 


land unless he proves special damage, the 
theory being that he has a remedy open to 
him by applying for. partition. This prin- 
ciple, however, seems to be. inconsistent 
with another well-established principle, laid 
down ig paragraph 235 of Rattigan’s Digest 
of Customary- Law, that a proprietor may 
be restrained by his co-sharers from appro- 
priating a vacant site to his own exclusive 
use, and in Manji v. Ghulam Muhammad 
(x), where two of the proprietors of a village 
had taken exclusive possession of a plot of 
abadi land, it was, held by Abdul Raoof, J.s 
that other proprietors were entitled to joint 
possession, and that the plaintiffs were not 
obliged to show material and substantial 
injury. That judgment was upheld in 
Manji v. Ghulam Muhammad (2), and the 
argument that an action by the co-sharers 
for joint possession could not be sustained 
because they had a remedy by partition 
did not find favour with the learned Judges 


(1) 57 Ind. Cas. 20711 p 240: 
(2; 6r Ind, Cas. 413: 2 1. 73; 3 Ie Le J. 75 


` 
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BALARAM V, ATMARAM, 
But, whatever may be the correct prin- 
‘ ciple to apply in ordinary cases, where a 


proprietor has appropriated a portion of the 
common land to his exclusive use, I think 


it is clear that in this particular case the . 


rule that the plaintiff must prove special 
damage cannot be applied, because the land 
on which defendant No, I has built is part 
of the village pond, a partition of which is 
not at all likely to be allowed by theRevenue 
Authorities ; so that, a remedy by partitioff, 
which may in some cases be available, is in 
the present case practically shut out. | 


Itis urged for the respondent that, although 


there are many proprietors, only one has 
brought the suit, but this is not a reason 
for refusing an injunction. The plaintiff 
is entitled as much as any other proprietor 
to prevent an encroachment on the common 
land. 

It is also contended that the plaintiff 


has shown great delay in bringing his suit.. 


It is true that he has not brought the suet 
till some years after the kothas were built, 
but the reason of this is that he first tried 
to get a Revenue Officer to take action in 
the matter. He had made an application 
under section 150 of the Land Revenue 
Act on the 27th of November" 1916, shortly 
after the kothas were built,to have the defen- 
dant ejected. He waited mainly for more 
thau 3i years for the Revenue Officer to 
take action. on that application, and then 
at last had to bring the present suit. 

In the circumstances, I think he is entitled 
to an injunction and I accordingly accept 
the appeal, reverse the decree of the lower 
Appellate Court, and. restore that of the 
Court of first. instance. The defendant 
Rahman will pay the appellant's costs 
throughout. 


* Z. K. -Appeal accepted. 


"f:923 
-NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 


SECOND CIVIL, Appray, No. 528 or 1921. 
August 5, x922. ps 
Present-—Mr. Hallifax, A. J. C. 
BALARAM AND ANOTHER— . 
DEFENDANTS—APPELLANTS ` 
VErVSUS : 
ATMARAM-—PrLAINTIFEP— | 
RESPONDENT. : 


C. P. Tenancy Act (1 of tozo), ss, ioo, 105 
LSU by village service ienam! for possession— 
Ejecimeng by landlord — Jurisdiction of Civil Court 
whether barred, | 

A civil suit for possession of his holding by a 
village service tenant asserting that he has been 
qjected by the landlord is barred by sections 100 
ànd I05 of the C, P: Tenancy Act of 1920, 


. Appeal from a decree of the Addi- 
tional District Judge, Bilasput,. dated the 
25th July ri921r, in Civil: Appeal No. 121 
of 1921. ° | (s 

Mr. J. C. Ghosh, for the: Appellant. 

Mr. S. C. Dutta Chaudhary, for the Re- 
spondent. 3 

JUDGMENT.--In this stit, which was filed 


. on 23rd December 1920, the respondent 


claimed to be a village ‘service tenant and 
prayed to be restored to possession of his 
holding, asserting that he had been ejected 
by the landlord on 5th June 1920. ‘There is 
little to be found in the judgment of either of 
the Courts bélow which is not wrong, but. I 
do not propose to discuss mistakes that 
have been made. It suffices to say that 
the suit is entirely barred by sectións roo 
and 105 of the Tenancy Act of I920 and 
must be, dismissed. The appeal in that 
sense succeeds and the decree of the lower 
Appellate Court must be set aside. But 
there are only two pieces of relevant 
evidence on. the record, the. settlement 
parcha of 1911 and the jamabandi of 1919- 
20,and on that the plaintiff would very 
clearfy have been entitled to a decree for 
possession- if the case had been triable by a 
Civil Court. I, therefore, order that each 

party ‘shall pay its own costs throughout, | 


G. R. D. Order accordingly. 


1 
Be i 
r 
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i ' CALOUTTA ‘HIGH COURT. 
. ČRIMINAL REVISION NO. 375 OF 1922. 
June 2r, 1922. 
-Present:— Mr. Justice Walmsley and 
»« Mr, Justice Suhrawardy. 
PARMANANDA :AGARWALA— 
PETITIONER 
i _VerSUs 
EMPEROR—Oprosite PARTY. 


Criminal Law Amendment Act (X I V of 1908),- 


S. 17 (2), offence under—Prima facie case. 

A Police Report which merely states that acigon 
should be taken against a person on the ground 
that he had been assisting volunteers by* giving 
them shelter in his house, is insufficient upon 
which to' institute procepdings against that person 
under section 17 (2) of the Criminal Law Amend- 
ment Act, as it fails to make out a prima facie 
case fn respect of the offence described in that 
Section. 


Criminal revision: against the proceedings 


pending j in the Court of the Extra Assistant: 


Commissioner, Tezpur.: : 


Babus Dasarathi Sanyal, Manmatha Nath 
Mukherjee and Debendra Narain Bhattachar- 
jee, for the Petitioner. 

Mr. Orr, for the Crown. 


JU DGMENT. 

Walmsley, J. —'fhis Rule was obtained 
by the petitioner calling upon the Deputy 
Commissioner to show cause why the 
proceedings instituted against him under 
section 17, clause (2) of the Criminal Law 
Amendment Act (XIV of 1908) should 
not be quashed or, in the alternative, why 
the case should not be transferred to some 
other District for trial. The case originat- 
ed on a Police Report, dated the roth April, 
1922, which is. in these words: “I beg to 
report that Srijut Parmanand Agarwala 
has been assisting the volunteers by giving 
- them shelter in a house belonging to him in 
the Tezpur town. I, therefore, request 
the action under the Criminal Law Amend- 
ment Act may be taken against him.’ 
Upon this, the Deputy Commissioner order- 
ed : “Issue warrant with bail under section 
17 (2) of the Act.” That section is in these 
wordse “Whoever manages, or assists in 
the management of, an unlawful associ- 
ation, or promotes or ‘Assists in promoting a 
meeting of any such association, or of any 
members ‘thereof as such members, shall be 
punished, etc.” -It appears to me that 
this report fails to make out a prima facie 


a. 
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case in respect ofthe offence described in 
this section. Mr. Orr, who appears for the 
Crown, concedes that the report is defec- 
tive and he has drawn our attention to 
a later report, dated the 16th May, :1922; 
which is very much fuller. That, however, 


_is not on the record and it is quite clear 
‘that the report of the 16th May is not the 
-feport on which the warrant was issued. 


I think that, for these reasons, we must 
ottier that the present proceedings 
should be- quashed. It is unnecessary for 
us to go into the further question raised as 
to the cognizance taken by the Deputy 
Commissioner. The result is that,the pro- 
ceedings based on the report of the roth of 


ES 


* Ápril 1922 are quashed and.the petitioner 


wil be discharged from bail so far as those 
proceedings are concerned. 
Suhrawardy, J.—I agree. 


W. Yo As 


® 
e^ 


Proceedings quashed, . 


MADRAS HIGH COURT. 
Crvii, MISCELLANEOUS PETITION 
NO. 1030 OF 1922. 
< October 26, 1922. 
- Present:—Mr. Justice Oldfield 
and Mr. Justice Devadoss. 
GHULAM MOHIDEEN QURAISHI 
- SAHIB—RESPONDENT— PETITIONER « 
' Bersus 
- AHAMADULLA BEGAM SAHIBA-- 
PETITIONER NO. 2— RESPONDENT. 
Criminal Procedure Code (At, V of 1898), $3 
ROD = ane ON to prosecute—Deith of applic ` 


v 


60° 


cant—Legal representative, whether can  cüntiriué 
proceedings. 


In the case of an application for sanction to 

rosecuté fof án offence under section, 193 of the 
Beial Code, if tlie applicant dies, sanction cangot, 
on that applicdtion, be granted to his legal 
representative. 


Petition praying that in the circümstan- . 


cês stated therein and in the affidavit filed 
thérewith the High Court will be pleased to 
igsué an order revoking tbe sanction accord- 
ed by the istrict Coürt, South Arcot, 
in Origitial Petition No. 68 of 1921, 
on the 31st of October 1921, to the ` re- 
spondent ‘herein td prosecute the petitioner 
héiein for an offence punishable under 
section. i93 òf tlie Indian Penal Code. 


Mr. L. S. Veeraraghava Atyar, for the 
Petitioner. 

Mr. S. Ranganatha Atyar, . for the Re- 
spondent. 

ORDER.—The petitioner asks us to 1e- 
voke the sanction granted by the District 
Court, South Arcot, for his prosecution 
for an offence punishable under section 193 
of the Indian: Penal Code. Sanction was 
originally refused by the District Munsif 
and was afterwards granted by the Dis- 
trict Court. During the pendency of the 
proceedings in the District Court, the 
original applicant for the sanction 
died. and the application was continued 
by his widow as his legal representative ; 
and she is here to support the District 


. Court's order. 


The only question, which it is necessary 
for us to decide, is wether a legal repre- 
sentative is in such circumstances en- 
titled. to continue an application origin- 
ally | made by ber  predecessor-in- 
interest. The general rule is that any 
person whatever can institute a complaint 
of an offence other than certain offences 
clearly specified in the Code, such as de- 
famation. An offerice under section 193, 
Indian Penal Code, is not one of those ex- 
cepted offences. There would, therefore, 


be no objection to an application for sánc-' 


tion by the legal representative of a person 
directly affected instead of that person 


* himself; and that was the basis of the 


order of the District Judge. That, how- 
ever, tákes no áccount of another principle 


of equally general application, that crie 
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6 
minal proceedings itstitited by a private 
complainant abate on such person's death. 
It is not necessary to give authority in sup- 
port of that principle. We may, however, 
point out that; when an exception is in- 
tended, as in the case -of proceedings, under 
section I45, Criminal Procedure Code, such 
exception is specified clearly. We have 
not been shown that an application for 
sanction differs from other criminal pro- 
ceedings. It is suggested that an appli- 
dakon ‘for sanction is merély prelimiinàry 
to thee making of a substantive complaint 
and that is true: but, at the same time; 
we must regard it as part of criminal pro- 
eceedings, since there is no: justification 
for holditig that it is iot an essential stage 
in one. 

In these circumstances, we  caünnot 
agree with the lower Court that.it was 
entitled tq grant the saitction to the legal 
representative on a petition presented 
by that representative's ^ predecessor; 
We must, thérefote, revoke the sanc- 
tion granted. We add only that it is no 
doubt open to the- legal representative 
herself to apply for sanction if so advised; 
and’ we express no ópinion as to the pros- 
pects of such application. 

V. N. V. 

W. C. A, 

! Sanction revoked. 
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^ GAL CUTTA HIGH COURT. 
Gnawa REvISION No. 326 OF 1922, 
June’g, 1922. 
Present . ‘—Sir Lancelot Sanderson, KT, 
. Chief Justice, and Mr. Justice Panton. 
GULZARI LAI,—PETITIONER 
UEF SMS: 
EMPEROR—ComPLAINANT. 


| Criminal "Procedure Code ( Act V of 1898), s. 342 
Omission tó examine accused, effect of. 


A Magistrate is bound,. under section 342 Of the 
Code of Criminal Procedure, to question an accused, 


after all the witnesses for the prosecution have been 
examined. 


` Therefore, 4 a witness is examined after questiop- 
‘ing the accused and the accused is not questioned 
again after the examination of that ve his 
coriviction is illegal. | 


Criminal Revision. 

‘Mr, Monnier (with him Mr. Debendra N ith 
'K umar), for the Petitioner.->The 
tioner befofe your Lor ships was chatg- 
ed with . dn. offence ‘“utider section 
84 (A), of the Police Act, as he was found 
.to have in his possession three bottles of 
French, wine. I beg to subniit that the lower 
Coürtdid not comply with the provisions 


of the law às they are laid down in Section. 


342 of the Code of Criminal Procedure, Non- 
compliance with the requiremerits of section 
342 has vitiated the judgment which must 
be set aside, The accused had no opportu- 
nity to test the evidence of the Mehter. 
The accused ought to have been asked after 
prosectition evidence had closed. I submiit 
that thete has been serious irregularity 
which has prejudiced the accused. The 
accused is à: ‘young lad of 18 or 19 and should 
be let off as he has served out a 
Substantial part of his sentencé in Jail. 
No-one as for the Crown. 


d 


JUDGMENT: 


Sanderson, C. J.—This was a Rute gtanted 4 


by two, of my learned brothets calling upori 
the Chief Presidency Magistrate to show 


cause why the conviction of, and -the. 


Sentence passed upen, the petitioner should 
not be set aside on the third ground mien- 
tioned i in the petition. The third ground is, 


“that the Magistrate did not apparently 


examine. thé accused under section 342, 


Criminal Proceddré Code, and the omission - 
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peti-* 


/ n 
to do E is an uhr vitidting the convic- 
tion." 


The accused was charged under section 
suA of the Police Act, "and the property 
which he had in his possession, in respect of 


‘which this charge was made, was three 


bottles of. French Wine, which, the learned 
Magistrate . in his explanation says, was 
waluable.- 


The story ‘of the prosecution apparently 
seems to be that the accused was arrested 
on information given by Mrs. Singh, whose 
servant he was. And after Mr. Singh and 
the Inspector of Police had been examined, 
the Magistrate, as appears from his explana- 
tion, asked the accused "how he came by 
the bottles of wine," and the accused said 
that a Mehter gave them to him to sell. It 
appears, however, that after this question 
bad been put by the. Magistrate to the 
accused, a further witness was called and 
that was the Mchter whose name was Kal- 
katti and he said that he never gave these 
bottles to the accused. That being the state 
of the proceedings, the learned Counsel for 
the accusetl tays stress upon the latter part 
of section 342 of the Code of Criminal Pro- 
cedure which provides, "the Court shall, for 
the purpose aforesaid, question him generally 
on the case after the witnesses for the prose- 
cution have been examined." Technically 
speakigg, the learned Counsel is right in the 


. point he has taken that the Magistrate Should 


have questioned the accused after all the 


, Witnesses for the prosecution had been ex- 


amined. This he did not do. Therefore, 
on this ground, in my judgment, the Ryle 
niust be made absolute. I am unable to say 
whether the accused would have been'able 
tothrow any more light upon this question 
if the learned Magistrate had strictly followed 
the provisions of section 342. But it seems 
to me we have no option in this case except 
to say that the Rule should be made abso- 
lute. Having regard to the fact that the 
learned Counsel has stated that the accused 
has already served a substantial part of 


“his sentence and that he is a young man, we 


do not direct that he should be placed upoy 


his trial again. Poi 


“~ e= à è pe č — —| ow» ,T-4' —— — | |." &**- 
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DYAL SINGH U, EMPEROR. 


portion of the sentence and direct that the 
bail bond be discharged. 

Panton, J.-I agree. 

B.N. & $i: D. Rule made absolue. 


EA ET wa 


LAHORE HIGH COURT. 
CuxwINAI, CASE NO. 1052 OF 1921. 
: March 7, 1922. 
Present:—Mr. Justice Harrison. 
."DVAL SINGH AND otHers—Convicts— 
“APPELLANTS | 
VEYSUS ° 


-EMPEROR--RESPONDENT, 

Penal Code (Act X L V of. 1860), ss. 3255. 304— 
Blow- aimed at woman causing death of child —Of- 
ence. 

l ‘Accused attempted to enter a house in order to 
beat thé owner of the house; The lattegs wife,*who 
was carrying her infant in her arms, tried to bar ac- 
cused's passage by shutting the door. The accused 
forced open the door and aimed a lathi blow at 
the woman which struck the child and killed it. 
It was found that it was too dark for the accused 
to. have’ perceived that the woman was carrying 
a child : 

- Held, ( 1) that the accused could only be convicted 
of thé offence of striking the woman; (p. 53. col. 1.) 

(2) that inasmuch as the accused used a lathi, 
and struck the blow with some force- he must be 
held to have intended to cause grievous hurt, 
(p. 53, col. 1) . 

Appeal from an order of the Magistrate, 


First Class, exercising enhanced powers 
under section 30, Criminal Procedure Code, 
. Lahore, dated the 5th December 1921. 


. Lala Ram Chand Manchanda, for the - 


Appellants. 


"| Mr- M. Saleem, for the Government 

Advocate, for the Respondent. í 
JUDGMENT.—The facts of this case 

have been found to be that one Wadhawa 


Singh had gone to Lahore irom his village . 


and in his. absence. his mother who lives 
near by and his wife, Musammat Budhan, 
had a heated altercation about an amulet 
which: had been lost. He returned in the 
middle of the dispute and ordered his mother 


- on. 


out of the house. She went home, and, 
shortly afterwards, at about 7.30 P.M., "Natha 
Singh, who is Wadhawa Singh's father, and 

Dyal Singh, Jiwan Singh and Ishar Singh, 
his -uncles, all returned armed with lathis. 
Musammat Budhan who had her small son, 
aged I, in her arms, tried to close the deorht 
door but the three men forced it open and 
Dyal Singh aimed a blow at her which | 
struck the little child and killed it. Jiwan 
Singh and Ishar Singh then struck her. 
They forced their way. into the house and 
all of them beat. Wadhawa Singh, Natha 
Singh slapped Musammat Soman, Wadhawa 
Singh’s daughter, a girl aged ro. Ishar 
Singh has absconded. Dyal Singh has been 
convicted under section 304 “iy and Natha 


Singh ahd Jiwan Singh have both been 


convicted under section 452 and sentenced 
to 6 months’ rigorous imprisonment each. 
All three appeal. 

The evidénce for the prosecution ‘falls . 
under two heads, that of the family consist- 
ing of Wadhawa Singh, Musammai Budhan 
and Musammat Soman, and that of the 
three independent witnesses, Sundar Singh, 
Lambardar, Hazara Singh and Kahna, a 
servant of Wadhawa Singh. 'These men 
say that Musammat Budhan fell down on 
being pushed by Wadhawa Singh and that 
the child was killed in this way. 

Dyal Singh and Jiwan Singh have pro- 
duced evidence as to their having been im 
Kasur and Lahore respectively at the time 
the affray took place and Natha Singh tells 
the same story as the unrelated witnesses. 
So far as Natha Singh and Jiwan Singh 
are concerned, I find that it is not established 
that they struck Musammat Budhan. 

The post mortem of the child showed 
that it had distinct marks of two blows on . 
the head but all that Musammat Budhan 
is able to say about the injuries to her 
child is that one blow struck it and that 
Dyal Singh was the person who inflicted 
it She herself had only one mark of in- 
jury and this on her buttocks. I, therefore, 
find that, so far as these two men are con- . 
cerned, they are only guilty of striking 
Wadhawa Singh and this not very seriously, 
and under the provocdt?on caused by his. 
conduct to his mother. They have been 
in confinement for nearly two months EE 
ing the under-trial period and this is, 
think, sufficient under the idum e 
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, I, thetefore, reduce their sentences to the 
amount of^imprisonmeérit 'alréady under- 
_ , gone but dismiss their appeals as “I am 


_. Satisfied that they did go into the house of ^ 
- Wadhawa Singh with every intention of 


beating hini. 
So far as Dyal Singh is concerned, I find 
that' his alibi evidence, as explained by the 


l Magistrate, is worthless arid that he certainly - 


did strike the ‘child and kill it. I am not, 
howéver, of opinioni that he even knew that 
Musammat Budhan was carrying the thild. 


The affray took place at half pasteseven in ` 


the evening on the Isth of October on the 
threshold of the deorhi which is a roofed 
building. The suh had set at 6 o'clock, 
and -it was, therefore, dark.. The woman 


was trying to` shut the door to keep ` out. 


the three men who had come to attack her 
husband, and Dyal Singh struck at her 
as he forced the door open. A woman:or 
anybody else closing a door against a person 
trying to get in would naturally put down 
anything he-or she was carrying in order to 
have both hands free. 
the woman had “been outside whete Dyal 
Singh might have seen what she was carry-. 
ing but that she came from the inside of the 
house and, 


natural to suppose tha: Dyal Singh cannot 
have seen.the child. His conduct im strik- 


ing the woman is'no doubt reprehensible - 


but the offence appears to be equivalent 
- to striking the. woman and nothing more. 
“The question, therefore, remains whether the 
offence is that of causing simple hurt or that 
‘of causing grievous hurt, and, -inasmuch 


as he‘used a lathi and struck: at the woman | 


: with/some force, I think, he must be held 
‘to have intended. to cause grievous hurt. 
I, therfore, accept his appeal in so far as to 
-alter the conviction to one under section 
325, Indian “Penal Code; and I reduce the 
sentence to one year's rigorous i aa 
ment.- 


Wadhawa. Singh applies far eubancenicnt 


of all.the sentencés passed. For the reasons ` 


em above, I dismiss this application, 
te K. 


ka 
= 


l * d pplication dismissed. 


It is not stated that. 


as there was no lamp burning . 
and it was dark, it appears to me to be only 


. every - jurisdiction to. order 
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BEPIN BEHARI GHOSE V. HARI PADA GHOSE. l 


CALCUTTA HIGH COURT. 
- CRIMINAT, ` REVISION No. 47r OF 1922. 
+ July 26, 1922.7 
. _ Present. — Mi. Justice Ghose and 
^" Mr. Justice Cuming. 


| PEETA BEHARI GHOSE—COMPLAINANT | 


—PETITIONER 
U?2FSUS ` 
. HARI PADA GHOSE—AccusED— 
‘Opposite PARTY. ' 
Criminal Procedure -Code (Act V of 1898), S: 
494— Withdrawal allowed—Swufficient- reasons Y6- 


. corded— Revision. 


An order allowing a case to be withdrawn under 


-section 494, Criminal Procedure Code, is open to 


revision but the High Court will not interfere if 
sufficient reasons are recorded by the Court allow- 
ing the withdrawal. (p. 54, col. 1.) 

‘In the matter of. the withdrawal of a case sec- 
tion 494, Criminal - Procedure Code, controls the 
other sections of the Code relating to the trial of 
cases committed to the Sessions Court. (p. 54 col. 


: 2, 


. Criminal Revision. 

"Babu Manmatha Nath M uhherjee, for the 
Petitioner.—-The facts of. the case are these. 
The opposite party was charged under 
sections 109, 477, Indian Penal Code.. The 
Trigl Court committed him to the’ Court of 
Session: “There the. Public Prosecutor-pray 


“ed for withdrawal of the case. The.Sessions 


Judge -allowed the case to be. withdrawn 
under. section. 494, Criminal ` Procedure 
Code. The question is whether he is 
entitled to do that, The complainant 
is ` the petitioner.. My submission . is 
that the -Judge had. no jurisdiction ..to 
make the order.. He should have directed 
a further trial. Section 494, Criminal Pro- 
cedure Code, has got to be read along with 
the other sections of the Code relating to 
Sessions trials. ^ 

Babu Dasarathi S anyal (with him Babu 


Sita Ram Banerjee), for the Opposite. Party. 


—I.submit the learned Judge was -quite 
competent-to make the order. He had 
withdrawal 
under section 494, Criminal Procedure:Code. 


.He ‘has -stated. his reasons for passing the 


order. -I- do not. dispute your . power 
of- revising that order but the circum 


' stances of the case as disclosed by the Judge 


are quite sufficient.to conclude-the matter, 
Babu- Manmatha Ni ath: M ukherjee replied 
in- brief. 
JUDGMENT.—In this case the opposite 


por was charged- with- having committed 
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offences, under sections 109, 477 and other 


settions of the Indian Penal Code. There 
was.an order of commitment committing 
the opposite party to take his trial in the 
Sessions Court.. The: Public Prosecutor gt 
the outset of the trial informed the learned 
Sessions Judge that he had been instructed 
'after consultation with the District Magis- 
trate to withdraw the case against the oppo- 
site party. The learned Sessions Judge there- 
upon recorded an order to the effect that on 
perusing the record he found little or no- 
thirig in the way of proof against the accused 
and under these circumstances he allowed 
the withdrawal of the case against the oppo- 
‘ite party under the provision of section 
494, Criminal ‘Procedure Code. 
. On behalf of one Bepin Behari Ghose 
Mr. Mukherjee has applied to this Court to 
set aside the-order passed by the learned 
Sessions Judge (which order amounted to 
an order of acquittal) and has asked that 
this Court should after setting aside thè 
Order passed under section 494 direct a 
further trial of the ‘opposite party. In 
support of Mr. Mukherjee’s contention ‘he 
has referred to two cases decided in this 
Court where orders: ‘under section 494, Crimi- 
. nal, Procedure Code, were revised by this 
Court, That ‘an order under section 494 
pissed by a Sessions Judge can be revised 
this Court has;no doubt, been decided in 
the two .cases, but the question is 
whether in the circumstances of this 
case, ánd having regard to thee way 
in which the Sessions Judge put the 
matter in his order of the ‘2nd } May, 1922, 
this Court should interfere. It is not 
the case that the learned Sessions Judge 
has given his consent under section 494 
without recording his reasons. No doubt the 
reasons which he has given have been put 
very briefly by him, ‘but: nontheless he has 
given reasons which reasons tó our minds 
Séem to be sufficient. In this view of the 
matter we think no valid reasons have been 
shown for interfering with the order of the 
Sessions Judge. It has also been argued 
by Mr. Mukherjee that the learned Sessions 
Judge had no jurisdiction to make the order 


Which he did and Mr. Mukherjee argues that. 


section 494 is controlled by. the other sections 
in the- Criminal: Prgcedure Code relating to 
the trial of cases committed to the Sessions 
Court. ‘Having regard, ‘however, to the lange: 


` ae qt ‘= hag 
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age of section 494 there are good ‘reasons | 
for thinking that section 494 really controls 
so far as this matter is concerned, namely, 
the withdrawal by the Public -Prosecutor 
with the consent of the Court of the cgse 
against the accused, the other séctions of 
the Criminal Procedure Code. We think 
it cannot with reason be.said that the 
learned Sessions Judge had no jurisdiction 
to make the order which he did under tbe - 
provisions of.section 494, Criminal Pre- 
cedure Code. 

The Rule is accordingly discharged. 

S. D. - . Rule discharged. 


ALLAHABAD HIGH 'COURT. 
Criminal, APPEAL No. 787 GF 1922 
November I, J922. 
Present.—Mz. Justice Stuart and 
Mr. justice Ryves. 

"an DEO DATT—A»PELLANT 
VEVSUS 
i EMPEROR— RESPONDENT, 

Crimina:: Procedure Code (Act V of 1898}, s. 
533—Statement of accused vecovded in English] 
admisstbility of—Informality, whether curable, 

Where a Magistrate records the statement of 
an accused in English in a narrative form, after 
the Police is removed from the Court-room, and he 
is satisfied that the accused is not tutored by any- 
body and the statement is translated to the ac- 
cused who admits it to be correct and fixes his 
‘thumb-mark thereto, the statement is admissible in 
evidence and any formal defects that might have 
been made in the recording of it are cured by seç- 
Dos 533 of the Criminal Procedure Code. (p. 55, 
col. 2) 

Ar Me v. Raghu, 23 B. 221; 12 Ind. 
Dec. (N. 5.) 146, Queen- Empress v. Bachanna, A. 
W. N. (1891) 55, Queen- Empress v. Anta, A. W. 
N. (1892) 60, referred to. 

Jai Narayan Rai ` Queen- Empress, 17 
C. 862; 8 Ind. Dec. /N. D 11109, dissented fror, 

Criminal appeal from an order of ‘the 
Additional Sessions Judge, ‘Allahabad, at 
Mirzapur. 

` Mr. Mohan Lal S anlal for the Appellant. 
Mr. Lalit Mohan Banerji, Government 


Advocate, for, the Crown. 


JUDGMENT.—Deo Datt Koeri, aged 46, 
has been convicted of the murder of a 
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Kaharin woman, named. Musammat Gauri, 
and sentenced.to death. He has appealed. 


The ecord is also before us for confirma- 


tion of the 
him. 
dt appears that Musammat Gauri lived 
n Chunar, first of all, with Sheobaran, 
ite his death with Chhedi and after 
Chhedi’s death, she continued to live in 
the shop which had been occupied by 
Chhedi, with the accused Deo Datt, and 
they together carried on.a dairy b&singss. 
The woman seems to have been of loose 
character and, recently,’ she had forfned an 
intimacy with a young. man named Gaj adhar. 
The accused undoubtedly became jealous of 
this, and there were frequent quarrels* 
between: her and the accused on the sub- 
ject. This is borne out by the evidence 
of neighbours. püt forward by the prose- 
cution and whose evidence does not seem 
to admit o£ any doubt. "The aceused him- 
self admits that he had no enmity with any 
one of them. The woman was last seen alive 
up to 8 or 9 P. M. on the night of the 20th 
of July; at that ¢ime the accused was in. 
the shop occupied by the woman. The 
next morhing the shop was found closed; 
on the third day, in consequence of- an 
offensive smell attracting the notice of the- 
Police, the shop was ‘opened and the dead 
body of Musammat Gauri, was ‘found lying 
on her cot. It was evident from the wounds 
that she ‘had been killed in stantaneously, 
as -she slept; "by two blows on the neck 
caused ' probably “by an axe. The axe 
was found lying near the bed. A pair of 
shoes and an umbrella, which subsequently 
_ were identified as having belonged to the 
accused, were also found inside the ‘shop. 
Suspicion at once fell -upon the accused 


death sentence passed on 


who was not found at Chunar but was: 


arrested,.on the 24th ‘July, in Benares. 
. On the 35th te was placed ‘before a Magis- 
trate of the: Second: Class, and made a-state- 
ment- -which was recorded by the Magis- 
trate.. In that statement he’ admitted that 
he ‘had killed Musammat Gauri- bécause 
she ‘aad within ‘the last four months fallen 
in love with Gajadhar and ‘quarrelled: with 
him and had refused to -givé him food for 
three days. He ‘said that: he struck ‘ther 
twice on ‘the -neck--with an:axe and she died 
instantaneously; that he then ran off “to 
Benares and ^ "Was arpested. at Rejghat, 


' inad missible, 


Ápart from this statement, the only other 
evidence against: the accused is circum- 
stantial; but, in our opinion, it leaves no 
sort of doubt as to the guilt of the accused. 
It has been argued that this statement, 
recorded by the Magistrate, is inadmissible 
in law because it was taken down in Eng- 
lish and in a narrative form. . In our opinion 


' section 533 of the Criminal Procedure Code 


completely cures any formal “defects which 
might have been made - in, the recording 
of the confession. The M agistrate 'him- 
self was “called and he swore that he had 
all ‘Police removed from the Court-room 


and also had the handcuffs “removed from 


the accused's s hands, he asked the accused 
whether he was tutored by anybody and, 
alter being satisfied that the accused was 
not tutored by anybody, he recorded his 
confession. He- admitted, having . recorded 
the confession in. English but says that he 
translated it to the accused who admitted 


| the statement to be correct and fixed his 


thumb- mark’ thereto. It is true that the 


Calcutta High Court, in Jat. Narayan Rai 


v. Queen-Empress (I), has held that 
under such circumstances a confession is 
but this ruling has been 
dissented front hy the Bombay Hieh Court, 
Queen-Empress | v. Raghu (2), and twice in 
our own Court, Queen-Empress v. Bach- 
anna (3), and Queen-Empress v. Ania (4) 
by a Divisional Bench. There the facts 
were’ almost exactly the same as here and 
a Bench of this Court has held that under 
such circumstances section 533 completely 
cures any such ‘irregularities or informali- 
ties, in -the recording of a confession. The 
accused, when :he was examined, hefore 
the "Magistrate on the gand of August, 
stated that he fad never been in Chünar 
in his life and that he did not even know 
Musammat Gauri. He denied that the shoes 
and umbrella were his: and could ` suggest 
no.reason at all why the charge has been 
brought against. him. He stated that he 
had made no statement- before any - Magis- 
trate in Benares. He repeated this state- 
nent throughout the case until we come 


17 C. 862 ; 8 Ind. Dec. (N. 8.) 1119, 
(2 23 B. 221; 12 Ind. Dec, (N.S.) 146, 
(3) A.W. N. (1891) 55, 

l A W, N, (1892) Go, ` 
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to his examination on the 26th Septem- 
ber before the. learned Sessions Judge. He 
there admitted, although he denied having 
made any -statement before the Deputy 
Magistrate.in Benares .or that the shoes 
belonged to him, that he did krow Musam- 
mat: Gauri and that‘he lived at her house, 
He said that he had a quarrel with Mu- 
sammal Gauri at 10-30. P. M. when 
Gajadhar, with whom she had crimiyal 
intimacy, came up and told him to go away 
from the shop and said that if he did not 
go away, he would kill him. He said he 
then went away to Benares by the 12 P. M. 
train leaving all his things in the hoüse of 
Musammat Gauri. The suggestion, of course, 
is that the woman was killed, after he had 
left the shop, by Gajadhar. In his memo- 
randum of appeal, for the first time, he 
sets up a definite alibi. He said that he 
. was in Benares when the woman was killed 
and that he had been in Benares for six 
years and had nothing whatever to do with 
the woman. Even if we leave out the 
confession altogether, we think the cir- 
cumstantial evidence, coupied with the 
contradictory statements of the accused 
in themselves, leave no room» for doubt 
that he.murdered Musammat Gauri in a fit 
~of jealousy. The fact that all her ornaments 
were found on her person shows that theft 
was not the dbject of the murder. Both 
the Assessors would acquit on the ground 
that. there was no eye-witness. In our 
opinion, there is no room for reasonable 
doubt in this case. 
‘deliberate and cruel murder of a defence- 
less woman in her sleep. We, therefore, 
see no reason to interfere with either the 
‘conviction or the sentence. We dismiss 
the appeal, confirm the conviction and 
sentence and direct that the latter be carried 
out according to law. 
N. K, 
Appeal dismissed. 
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CALCUTTA. HIGH COURT. 
' CRIMINAL APPEAL No. 76 OF 1922. 
Mar.h 28, 1922. © 
Present-—Mr. Justice Walmsley es 
and Mr. Justice Suhrawardy. 
ABDUL GAFUR KHAN alias KALA- 
CHAND KHAN AND ANOTHER—APPELLANTS 
VEYSUS ` 
EMPEROR—RESPONDENT. 
| Jury, iriai— Recording the heads of charge, mean- 


in 

B dough. in a Jury trial the law requires. the 
Judge @nly to record the heads of his charge 
these should be so recorded as to enable the High 
Court, to know what was actually’ said. “(p.°57, 


col: 1.) 
° Queen v. Kasim Shaikh, 23 W. R. Cr.. 32, 
referred to. 


Criminal appeal against the order of the 
Additional Sessions Judge, Mymensing, 
dated the 13th January 1922. 

Mr. A. K. Fualul Hug and Babu Sachin: 
dra, Kumar Roy, for.the Appellants. 

Mr. Orr, for the Crown. ` 
l JUDGMENT. , 

Walmsley, J.—The appellants, Abdul 
‘Gafur Khan alias Kala Chand Khan and 
Abdul Sattar Khan, alias Chotu Khan, have 
been convicted, on a unanimous verdict, 
under section 395, Indian Penal Code, and 
sentenced to undergo ten years’ rigorous 
imprisonment each. 

The inmates of the house in which the 
dacoity is said to have been committed 
were Abdul Jabbar, the complainant, a 
‘boy of fifteen, his elder brother Abdul Nabi, 
another brother, two sisters, one of whom 
is the witness, Alekjan, a-girl of eleven, their 
mother, some servants, and a beggar 
woman, 

The occurrence is said to have taken place 
on the night of September 4th and infor- 
mation was lodged at the Thana seven miles 
distant, on the morning of the 6th. 

The description of the dacoity is of the 
usual kind, but there is this singular fea- 
ture in the case that the appellant, Kala 
Chand Khan, has given his daughter in 
marriage to Abdul Nabi just mentioned, 
Relations are strained because Abdul Nabi 
has married a second, wife, and Kala 
C.and's daughter is living with her father, 
The second appellant is brother of the 
first. 

The case fọr the prosecution is that 
Kala Chand was xecoguised at the time 


a 


H 


Voa 


_ thé inference to be 
' cmission, 
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of.the dacoity by Abdul Jabbar, and by 
no one else, while Chotu Khan was recog- 
nised by Abdul Jabbar and his mother 
and his sister and a neighbour named 
Mushim. Apart from. this oral evidence, 
there is nothing. whatever to show that 


the appellants joined in committing the 


dacoity. 

The- objections to the charge are three- 
fold.- First, it is urged that the whole chárge 
is so condensed that it is difficult to under- 


stand exactly what the learned Judge really. 
said. Secondly; it is said that there ought ` 


to have been a reference to the Tact that 
the prosecution did not examine all the 
servants and the:'Deggar woman, and that 
there ought to have been a direction as *to 
drawn 


' Thirdly, the manner i which the learn- 
ed Judge dealt with the evidence .of identi- 
fication is criticised as being incomplete 
and unlikely to help the Jury in arriving 
at a right conclusion. 

With the first objection I agree. It 


is true that theelaw requires a Judge only 


to record the heads of his charge; but the 


meaning of.those words have often been . 


explained in this Court, and I should like 
to draw the attention of the Judge to the 
case of Queen v. Kasim Shatkh (1) I 
have no doubt that the learned Judge could 


from his brief notes prepare a full state- ` 


ment of what he said to the Jury, but it is 


hardly possible for others to do so. : 
As to the second objection, I think the 


point is one which ought not to have been 


` overlooked by the Judge but the case is . 


not.one in which it would be reasonable to 
hold that the witnesses not examined were 


really important witnesses, and on this. 


groühd alone I should not be prepared to 
hold that the charze was bad. 

The third ` ‘criticism, which. is to. some 
extent a repetition of the first, has mutch 


“more” substance. The Judge’s comments 


on the evidence of identification like the 


remainder of the charge are recorded in a. 
“form which. makes it difficult for usto know ' 
what was actually. said, 


In dealing wit! the evidence, of identi- 
fication there were 'several points which 
deserved careful treatment. 


1) - 23-Ws Ri Cr, 326 
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ing to the Thana. 


There was the 


7 * 


relationship between the parties, with the 
question: of. probability which it raised; 

there was the long delay in reaching the 
Thana ; there was the fact that only Abdul 
Jabbar pretended to recognise Kala Cuand, 
and Abdul Jabbaris a mere boy, and the 
defence suggested that he had hidden him- 
self in a place from which he could not see 
the dacoits; there was the: absurd story 
of Alekjan that she recognised Chotu Khan 


eby his feet: there was the contradictory 


evidence. about Mushim’s pretended  re- 
cognition; there was the evidence of neigh- 
bours about what they did and did not 


learn when they ‘came on the scene—all 


of it coupled with the fact that nota 
"word was reduced ° to writing for nearly 
thirty-six hours. 

I do not mean that the learned Judge did 
not refer to these points, for he did, but, in 
my opinion, his comments, so far as we can 


. guess what they were, did not give the 
«Jury the help that they needed. 


It would be tediousto deal with this 
matter at greater length. For the reasons 
given, I think the charge is vitiated by mis- 
direction. 

it remains to consider what order we 
should pass Against the first appellant 
there is nothing but the evidence of 
Abdul Jabbar, and against the second 
appellant nothing but .the evidence 
ot Abdul Jabbar and his mother, after 
eliminating, as we must, the evidence of 
Alekjan ‘and Mushim. In the strained 
relations between the parties it seems to me 
very doubtful whether those two witnesses 
‘should be believed when there is not a 
scrap.of indepeudent evidence to support 
them, and my distrust is increased by the 
extraordinary delay that took place in'go- 
In these circumstances, 
I think the case is one in which there ought 
not to be are-trial. Accordingly, I set aside 


the verdict of the Jury and acquit the two 


appellants. 
Suhrawardy, J J.—l agree. f 
BN Appeal allowed : 


Accused acquitted. 
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OUDH JUDICIAL COMMISSIONER’S 
i COURT. ' 
CRIMINAL, REVISION No. 66 OF 1922. 
l July 20, 1922. i 
Present :—Mr. Wazir Hasan, A. J.G. , 
SARJU PRASAD—AccusED—APPLICANT 
7 Uersus 
EMPEROR-—PRQ9SECUTOR— 
BABU RAM—CompLAINANT 
—OQOpposiTE PARTY. 
‘Pledge—Pledgee, rights of—Swub-pledge. 
A pledgee has a p legal Wedel preise, 
in any manner’ OSes, 
ee wikis the rights that a bailee 
can exercise as regards bailed property, (p. 59; 


ls. I & 2. " A 
wee the eue of a condition to the contrary 


dn act of pledge, it is quite open to a 
Sedes P past 2 sub-pledge of the pledged prop- 
‘erty. (p. 59, col. 2) . 

Application against the order of the 
Additional Sessions Judge, Sitapur, dated 
7th June, 1922, confirming that of the 
{ravistrate of the First Class, Sitapur, dated. 


6th May 1922. 


+ 


Messrs. M. Wasim, Ali Mohammad aud 
R. F. Bahadurıi, for the Applicant. 

(The Government Pleader, for the Crown. 

Messrs. H. C. Dutt and Ghulam Husain, 
for the Complainant: - 


JUDGMENT.—The applicant has been 
convicted of ‘the offence of criminal breach 
of trust under section 406 of the Indian 
Penal Code and sentenced to six mouths 
rigorous imprisonment. The charge as ori- 
ginally frathed stood under section 409 of 
fhe same Code. : | 

On the 12th December 1921 one Babu 
Ram fled a complaint under section 409 


of the Indian Penal Code in the Court of a 
First Class Magistrate at Sitapur against 
Sarju, the applicant in 'this Court. The 
story in the petition of complaint is to the 
following effect :— i "E 
* “Tn the month of May 1921 the complian- 
ant had pawned some ornaments of the 
value of Rs. 1,500 with the ‘applicant for 
Rs. 630 carrying interest at the rate of 
I per cent. per mensem. On the 27th 
November 1921 the complainant took Rs. 670 
with: him for payment to the applicant 
with the object of redeeming the.pawned 
jewellery. The applicant put off the re- 
demption from day to day for some time. 


QU 


to a t ^ 


accompanied the applicant to receive the 
delivery of the jewellery. In the way to 
the applicant's house the applicant left 


the complainant and proceeded by himself 


sayin& that he would fetch the jewellery 
at once.e The complainant waited for him 
for some time büt the applicant did not 
return and since then .the complainant 
mgde several attempts to meet the appli- 
cant but without any avail. Finally, on 
the roth December i921 the complainant 
in the company of Pandit Deodat went 
again to the applicant's shop and met him 
there. The applicant said that he had 
pledged the jewellerv with Chhotelal Babu- 
ram. In the final portion of the complaint 
it was stated that the applicant had dis- 
honestly pawned the pledged jewellery 
and was consequently guilty of the.offence 
of.criminai breach of trust. 

The Magistrate, who tried the case, 
after having recorded the evidence for the 
prosecution, framed the charge with regard 
to the offence under section 409 of the 
Indian Penal Code. In view of the argu- 
ments in the case before me, itiis necessary 
that I should quote exactly the language 
contained in the charge-sheet which runs 
thus :— l l 

“That you on ot ábout the roth day of Decem- 
ber 1921, at Sitapur, as a banker, committed 
criminal breach of trust in-respect of some-gold 
and silver ornaments pawned with you by Babu 
Ram and thereby committed an offence punish- 
able under section 409 of the Indian Penal Code, 
etc." è ; l ji 
The charge distinctly -réfers to acts of 
the applicant on-or about the rotli day 
of December but what.-those acts were 
which constituted the offence for which ‘he 
was charged are.not stated in the charge- 
sheet. ‘Phat .defect, however, does not, in 
my opinion,in any manner affect the pfo- 
priety of the proceedings taken -agdinst 
the applicant. | E 
"Phe dilegations made' in the petition of 
complaint distinctly faise two qüestions of 
fact— (1) that there was a pledge of the orna- 
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ments by the complainant with the appli- 
cant, (2) that money was not ‘only offered 
but paid to the applicant by the complain- 
ant with a view to redeem the pledge, and 


that the applicant refused redemption. 


The. Magistrate and the learned Additional 
Sessions Judge have both come to the 
conclusion as regards the first question 
that there was a pledge of the ornaments 
by the complainant with the applicant. 
They are also agreed in their conclusion 
as regards the second question of fact 
stated above. 'Their finding is that the 
story set out in the complaint anf tried 
to be supported by the prosecution wit- 
nesses that. the complainant paid Rs. 670 


to the applicant for the purpose of redeem-* 


ing the pledge and that the applicant after 
' having received the money dishonestly 
refused to effect redemption is a “pure 
fabrication.” There is one more matter 
which must be mentioned before I come 
to deal with the merits of this application. 
The Courts below have found that the 
' applicarit made a’sub-pledge of these orna- 
ments with the firm of Chhotelal Baburam. 


These are all the facts on which the appli- 


, cant was convicted by the Magistrate and 
his conviction has been upheld by the 
learned Additional Sessions Judge. 
I am happy to observe that the learned 
^ Counsel, who appeared in this ease before 
me, have not challenged the conclusions 


of fact arrived at by the Courts below and . 


I am, therefore, called upon to decide the 
pure question of law in this matter. Ac- 
` cording to the learned Additional Sessions, 
Judge the gravamen of the offence for which 
the'applicant has been convicted lies in 
the fact that he denied the pledge alto- 
gether. The case is not approached either 
by the Courts below or by the learned 
Counsel in this Court from the point of 
yiew.that the contract of pledge involved 
any express or implied contract other than 
a simple contract of pledge by-one with 
the other; in other words, that the orna- 
‘ments would be redeemable on payment 
of tt money advanced to the complainant 
by the applicant together with the interest 
- agreed upon. It «$ clear, therefore, that 
there were no further conditions attached 


to the contract of pledge with which I am” 


concerned in this case. It follows that 


the applicant had a perfect legal right to- 
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to the shop of Sarju Prasad and 
to him that he had cheated bim in: 
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deal with the, pledged property in any 


manner he, chose so fong as he was within 
the rights that can be exercised by a bailee 
with regard to the property which is the 
subject-matter of bail.. It cannot be dotbt- 
ed*and the learned Additional Sessions 
Judge has not doubted that in the absence 
of any express condition to the contrary 


_it was quite open to'the applicant ¿o make 


a sub-pledge of the jewellery. This act of the 
applicant, therefore, proves no intention of 
dishonesty at all and the Courts below 
have not treated it as such. As I have said 


‘before, the judgment of the learned Addi- 


tional Sessions Judge is. mainly founded 


upon the fact that the applicant denied 


having received any articles by way of 


pledge at all.. Whether such a denial would 
be evidence of dishonesty I am not called 


upon to discuss in this case. I do 
‘concede in the present case that if the de- 
nial on the part of the applicant of there 
ever having been a pledge with him of the 


‘complainant’s jewellery is established it 


may furnish a sufficient ground for an 
inference on a question of fact which 
the Courts below would be perfectly justi- 
fied tp draw and I, as a Court of Revision, 
Shall be eftremely reluctant to interfere 
with such an inference. But the conten- 
Hon put forward on behalf of the applicant 
before me is that there never was such a 
denial by him at any time prior to the 
framing ofthe charge against him. The 
judgmegt of the learned Additional Ses- 
sions Judge. does not specifically refer to 
any piece of evidence in support of the con- 
clusion that the applicdnt "denies having 
recelved any articles at all" I take it 
that it would be absolutely fair to the com- 
plainant if I find out his case from his peti- 
tion of complaint and from his statement 
on oath in Court in support of his complaint, 


i have given the purport of the petition 


of complaint at some length already. 
Thére is not'a word in it which will bear 


the meaning of a denial of the pledge 
on the part of the applicant. On the ‘con- 
. trary, it winds up by saying that the ap- 


plicant said that he has subspledged . those 
Ort 1. his. statement before 
the Court the complainant ‘stated that 
ön ‘the “10th ‘Deceriiber 1921 ^ he went’ 
` said 


= we ya bot 
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asmuch as he did not return the ornaments | 


= but took the money all the same and that 
Sarju Prasad said in reply “what do you 
mean by money? I never received any 
money. If you pay me the money I will 
deliver to you your goods." 
received -any money is found by the Courts 
below; that he had not denied the pledge 
to him on.the roth December is also clear 
from the portion of the  complainant's 
statement which I have given above. 
I am not prepared to assume that the 
Courts below were ignorant of this aspect of 
the case. What I mean is that I am not 
' prepared to accept any suggestion that the 
- Courts below have made a wrong 
sition to the effect that it was established 
by the evidence tendered on’ behalf of the 
prosecution that the applicant on or about 
the roth of December r92r had denied the 
pledge of the ornaments to. him. I am, there- 
fore, led to the eonclusion that the finding of 
dishonest intention as against the appli- 


cant rests on the denial of the pledge con- 


tained in-his statement in answer to the 
charge. That he pleaded not guilty to 
the charge is clear, that he in his written 
statement tendered in his defence also 
denied the pledge is equally clear, but is 
this denial evidence to establish the charge 


for which be was tried? I have no hesita- : 


tion in saying that it is: not. The appli- 
cant was not being tried for anything that 
he might have: said or done subsequent 
to the charge. ‘The offence as agafnst him 
must rest on events which happened -on 
or about the roth of December. 

The learned Counsel for the complainant 
strenuously argued before me that ina 
case where the Court has to come to a find- 
ing as to the intention of a person his state- 
ment or conduct after the charge is as much 
relevant evidence to find out the intention 
as his conduct or statement previous ‘to 
the charge would be. The proposition 
may. be put somewhat in this form. If 
a man makes a statement on a certain day 
which would be good evidence of his dis- 
honest intention on that day it may be pre- 

- sumed “that he had that intention even 
. before. 
“be sound but it certainly raises;ał pure 
question .of presumption on a matter of 
fact and I would be prepared to make it 
if it were open to me to do so:- But in the 


That he never . 


Suppo- . 


This proposition may or may not 


'fr923 
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present case the door is shut against any 
such presumption for the simple reason 
that there is direct evidence contained in 
the statement of the complainant himself 
as to what happened at the shop of the 
applicant on the-toth December. That 
evidence, which I have already referred 
to, clearly proves that all that the appli- 


‘cant said or did on that day was to make 


a demand for his money which he had ad- 
vanced on the pledge and his readiness to 
effect redemption and a statement made 
by him to the effect that he had made a 
sub-pledge of those ornaments. There is, 
therefore, no room, whatsoever for presump 
tions in face of this direct evidence, 

This practicallv finishes the case, but 
I caifnot part with it without referring to 
a remark in the judgment of the learned 
Additional Sessions Judge” The, remark 
is as follows :— 

“In the present case the fact of a sub-pledge 


by the appellant only proves that there was a 
change in the mental attitude or, in other words, 


that he appropriated or converted to his own use 


the articles pledged with him,“ 

The learned Counsel fôr the applicant, Mr. 
Muhammad Wasim, expressed his inability 
in the course of his arguments to grasp 
the sense of the foregoing remark. I may - 
say at once that I do not share the learned 
Counsel's inability at all. I think the mean- 
ing of the remark is perfectly clear. The _ 
learned Judge means to convey by tlie words 
which he has used the idea that the fact of 
sub-pledge is an element in the chain of proof 
in respect of dishonest intention. This 
sense is borne out by the sentence imme- 
diately following remark quoted above, “the 
further. element of dishonesty is established 
by his denial of the pledge." -With ‘the 
legal effect of the sub-pledge I have already 
dealt and need say no more on this subject. 
Iam, therefore, of opinion that the offence 
for which the applicant has been convicted - 
was not proved. 


I set aside the order of conviction passed 
by the lower Courts against the applicant 
and direct the bail:on which he stands re: 
leased be cancelled. 

Application accepted, 

N. H, 
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KANDASWAMI MUDALI V. GURUSWAMI PILLAI. 


MADRAS: HIGH COURT. 
CRIMINAL REVISION CASES Nos. 97 AND 98 
l OF I922. . 
(CRIMINAL, -REVISION PETITIONS Nos. 90 
: l AND QI OF 1922). 
Septeniber 28, 1922. 
Present:—Mr-. Justice Oldfield and 
' ` Mer. Justice Devadoss. 
KANDASWAMI MUDALI AND ANOTHER 
—PETITIONERS IN, CR. REV. CasE No. 97* 
OF 1922 à 
PARTHASARATHI MUDDALI— 
PETITIONER, IN. CR. REV. Cass NG. 98 © 


OF 1922 
| m . VEYSUS 
GURUSWAMI PILLAI-—RESPONDENT, ° 
. IN BOTH. s ` 


Workman's Breach of Contract Act (X III of 


1859), as amended by Act XII of 1920,. scope of ` 


~ Joint contractors, . - ; 
The Workman's Breach of Contract Act is not 


confined in its scope to cases of adv&nces to.in- , 


dividuals, it also applies to cases of advances to 
mote persons than one jointly. (p. 62, col. 1.) 

Bhau „Abaji v. Rama Marui, 2 Bom. L. R. 
545, dissented from, : 


- Petition, under sections 435 and 439 of 
‘the Code of Criminal - Procedure, 1898, 
praying the High Court to revise the orders 
of the Court of the District Magistrate, 
Chittoor, in Criminal Revision Petition No. 
I7. of 1921, against the order of the Court 
of the Second Class Magistrate, Kalhasti, 
in Miscellaneous ‚Case No. 15 of rgar. 

‘Mr. C. S. Venkatachartar, for the 
Petitioners. 

Mr. V. L. Ethivajz, (Public Prosecutor), 
. for the Crown. mE 
^. ORDER.—Thesc cases come before 
us on application. for revision of the 
order of the District Magistrate of 


Chittoor, “directing further enquiry into. 


à complaint under the Workman’s 
Breach of “Contract Act, XIII of 1859, 
as amended by Act XII of 1920. The whole 
proceedings having been brought before 
. us in order that their propriety may be 
` considered, it will serve no useful purpose 
to.cBnsider whether the District Magistrate 
. had the power to make such an order in 
proceedings undere fhe Act. 

We, therefore, turn at once to the merits 


of the question raised. That question is, 


whether the contract on which the respond- 


ent, “the ‘employer, relies, being a cone 


-© exclude joint 


tract made.with the two petitioners, the 


artificers jointly can bethe subject of pro- 


ceedings under the Act at ali, 
Magistrate who 


The Sub- 
orginally dealt with 


- the case, held, with reference to Bhau A baji 


v. Rama Maruti (r) that the Act deals 
only with cases of advances to individuals 
and not with cases of advances to more 
persons than one jointly. We think that 
this statement of the purview of the Act 
is “too wide and cannot be sustained, if 
regard is had to the wording employed. 
Section x of the Act XIII of 1859 provides, 


‘to quote the material portion, that “when 


any artificer.shall have received from any 
employer or from any person acting on 
behalf of such employer an advance of 
money, if such artificer shall wilfully and 
without lawful or reasonable excuse, neglect 
or.refuse to perform such work accord- 
ing ' to the. terms of his contract” 
certain specified consequences shall tollow, 
There is nothing explicit in this section to 
joint contracts. No doubt the 
singular is used. But the first question is, 
whether there is before the Court any 


artificer who has received -an advance. 


_ Jt is quite possible that, even where a 
joint contract is in question, proof may be 
forthcoming that of the contracting persons 
both or either have actually or construc- 


tively received all or part of the advance, 


for which it provides. We cannot see any 
reason in section 92 of the Evidence Act 
why this should not be proved, since 
the fact that one of two joint contracting 
parties actually receives the consideration 
does not necessarily involve that he does 
not receive it, as regards part or whole, as 


.the agent of the other, and a finding to 


that effect will not necessarily involve any 
variation of the terms of the contract. That 
joint contracts, which are not ‘expressly 
excluded by the wording of section I, may 
be contemplated in it, results further from 
section 5 of the Amending Act XII of 
I920 . which provides that the word 
"contract" in the original Act shall 
extend to all contracts within the 
meaning of the Indian Contract Act. 


“It seems to us that what the lower Court 


has to do in dealing with cases under the, 

Act is to see whether as a matter of evi- 

dence and as a, matter of fact the artificer 
(1) 2 Bom. la R. 545. 


EMPEROR Y. SHANKAR DAYAL. 


or any of the artificers before it has received 
an advance of money. 

The question so far is one of fact, 
with which the Sub-Magistrate in his 
order has not dealt, because he adopted 
(no doubt quite properly) the general rule 
sanctioned by the authority of Bhau Abaji v. 
Rama Maruti (1). Turning to that decision, 

“wa observe first that it was given before 
the amendment of the Act by Act XIT,of 
of 1920. The material portion of the judg- 
ment is short and the .mein ground of 
decision is contained in the sentence: “It 
éaunot be said that any one of the joint 
recipients of the money has received an 
advance of money," With all deference, 
it is impossible to be certain whether that 
can be said or not, until evidence on the 
point has been taken and the materials 
for a decision whether any one of the joint 
contractors did receive an advance in the 
particular case are available. It is said 
then : 

"It would be impossible for the Court, under 
section 2, if the complainant exercised the option 
of requiring re-payment, to order the defendant to 
re-pay the money advanced to him, for it 
is impossible to say how much each received.” 
` That again will be a matter «f evidence. 
We are, with all respect, unable to tollow 
this authority. 

It has then been urged that the inten- 
tion of the Legislature cannot have been to 
‘render a joint contractor liable to imprison- 
ment when, as often may be the case, it is 
by the default of his joint contractor that 
the work is not done. Such cases are, how- 
ever, sufficiently provided for by the require- 
ment of proof of wilful default and by the 
provision introdue:d iu section 2 (I), Act 
XII of 1925, for.the exercise of the aliow- 
ance in Magistrate’s discretion as to the 
nature, ob the penalty to be imposed. 

Taking this view, we docline to interfere 
with the District Magistrates order, our 
reasons for so deciding -being, to put them 
shortly, that the general principle enun- 
ciated by the, Sub-Magistrate as the 
ground of his decision is not sustainable, 
and that each case must be dealt with cn 
a consideration of the evidence available 
in it and of the applicability of the actual 
*wording of the Act to the cases cf the indi- 
viduals before the Court. 

V. N. V. ik 


W. C. A. - Revision allowed, 
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OUDE JUDICIAL COMMISSIONER'S 
COURT. PAPE 
CRIMINAL REFERENCE No, 3 OF 1922. ` 
January 25, 1922.- 
Present -—Mr, Kanhaiya Lal, J. Cs 
EMPEROR-—COMPLAINANT 
VEYSUS 


‘SHANKAR DAVAT, AND OTHERS—ACCUSED. 


Public Gambling Act (III of 1867)—Criminal 
Procedure Code {Act V of 1898), s. 562, applic- 
ability of —Warrant of arrest and search not addressed 
io gny person— Irregularity. 

ection 562, Criminal Procedure Code, has no 
application to offences committed under the 
Public Gambling Act, III of 1867. . ; 

A warrant issued under the Public Gambling 

Act, for search and arrest which does not contain 


ethe name of the person to whom it is issued, and to 


whom authority to make the search and arrest are: 
given, "is irregular. ' 

Criminal reference made by the District 
Magistrate, Lücknow. 4 

The Government Pleader, for the Crown. 

JUDGMENT. —The accused’ Shankar 
Dayal and 32 other persons, were found 
gambling on the night of the 31st October 
last in a certain room situated adjacent. to 
a temple. They were” arrested under a. 
warrant issued by the City Magistrate on 
the same date. The warrant was not ad- 
dressed to any Police Officer by name. It 
recited that credible information had been 
received that the house, belonging to Shankar 
Dayal, Brahman, son of Ganesh Prasad, 
resident of Ahata Sher Khan, and Manni 
Lal, Kayastha, resident of Dugawan, was 
being used as a common gaming house and 
it authorised the seizure of the instruments 
of gaming found therein and of the persons 
found in it. The warrant was executed by 
Sub-Inspector, Hari Singh, but it did not 
bear his name on it. He tound gambling 
going on in the room with kawis and 
Rs. 90-7-3 lying on the ground and another 
sum of Rs. I5-5-3 in a certain pot placed 
before Shankar Dayal. The latter amount is 
supposed to be the commission, which 
Shankar Dayal was to take for allowing the 
gambling in his premises. Kali Charan 
was one of the persons gambling there. He © 
states that at Diwali times a sum is set Apart 
for waterman, Police Officers, etc., by- every 
one present and that” he could not say 
whether the money which was being put in 
the earthen pot was intended for commission 
or presents. Sobha Ram, who went with. 
the Sub-Inspector at the time of the.search 


Vel.5i] ' 

In #6 MATTAN SHINNA VIRAIAH, 
and arfest, statés that when lie went inside 
gambling, was going on with kauris, each 
man payitig one pice in the rupee as commis-: 
sion, büt-he does not say that he saw any- 


_ thing being paid in his presence or from what 


source the information about the payment 


_ of the commission was derived. Kali Charan. 


4 


did say that ore mian put a pice in his pre- 


Sence into that cup; but as he admitted. 


that he could riot say whether it was intend- 
ed to be commission or presents, his state- 
ment did not go far enough. Shdnkar 
Dayal denied that thé room was in dis occu- 
pation, _ | 

The Trying Magistrate thought ‘it im- 
material to deterrhine who was the owner 


or occupier öf, the room. Finding that. the 


room wads iri fact being used as a common 
gaming house hé convicted Shankar Dayal 
under.séction 3 ánd the other persons under. 
section 4 of the Gambling Act (YII of 1867) 


afid directed their release on probation of 


good conduct subject to their entering into. 
a personal bond in, Rs. roo each for good 


"behavioür for à period of one year. 


The learned District Magistrate reports 
that section 562 of the Code of Criminal 
Piocedtire: has, no application to offences 
committed ufider Act III of 1867, because 
section 18 of that Act was repealed by Act 


XII-of:1876; which in turn was repealed . 


by a subseqüent: enactment. The effect 
of, the repeal, however; is not to restore 
the operation of section 18, because sections, 


6 and 7.of the General Clauses Act (X of 


1897) lay down that the effect of the repeal 
is hot to revive anything not in force or 
existing at the time at which the repeal 
takes effect. The order directing the release 
of the accused on probation of good conduct 
cannot, therefore, be upheld, EE 
The warrant, issued by the learned Magist- 
rate, was, however, irregular, as it did riot 
contain the name of the péfsor to whom 


it was issued and to whom authotity. to . 


make the search and arrest was giveh. The 
evidence of the Magistrate, who signed «he 


warrant or of the Sub-In pector might have: 


supplied the omission, but if the room the 


search of.which: was made did not belong : 


to Shankar Dayal or Manni Lal or was not 
occupied by either of them, it could not be 
covered by ‘the war.ant. The evidence 
on which the lea hed Magistrate -has pro- 
ceeded: is, moreover, vague and indefinite, 
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and on that evidence it is not possible to 
say that the room was being used as a 
common gaining house for the profit or 
gain of the person using or occupying it 
within the tieahitig of thé Act. As pointed 
oüt- in Rum Shanker v. Emperor (x), 
it is not tintisual for persons to gamble on 


the occasion of the Diwali festival by way 


of a common friendly - amusement rather 
jhan for the purpose of making any profit 
of reaping a cointiiission. The presumption 
raised by the Act is not as strong ot can be 
more easily displaced when the gambling 
takes: place openly ori the Diwali occasion 
as or than when it takes place at other times 
iir a private house. Shankar Dayal stated 
that the money found in the earthen pot 
cotitained his winnings, but whether that 
was so ot not; considering the fact that 
Kali Charari, who was one of the persons 
gambling at the place, states that lie was 


. unable to say whether it was intended for 


commission or for presents or perquisites 
given to attendants, it is not possible to 
ie conviction or the order demand- 
ing the security. passed in the case. 

The order of the Court below is, therefore, 
set ‘aside, and the’ accused: acquitted of the 
offence charged. The security bonds filed, 
if any, will be discharged. 

W. C. A.” | Order set aside. 


(1) 39 Ind. Cas. 334; 20 O, C, 4; 40. I. J. 
88; 18 Cr. L. J. 494. SIS J 


MADRAS HIGH COURT. 
CRIMINAL, REVISION CASE NO. 363 Or 1921, 
(CRIMINAL REVISION PETITION 
No, 288 oF 1921), 

PP February I, 1922, 
Presert -—Sic Walter Schwabe, Kr., Chief 
. Justice, and Mr. Justice Krishnan. 
In re. MATTAM SHINNA VIRAIAH: AND 
OTHERS— ÁCCUSED Nos. 1705 ` 
. —PErITfONERS, 
, Criminal. Procedáre Code (Act V of 1898), s 
i95—Sanction ^to prosecute—Deputy Tahsildar" 
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{n YE MATIAN SHINNA VIRAIAH; 


whether. *' Court" — Document, 
before Deputy Tahsildar—Sanction, whether neces- 
Sary.’ 

: A Deputy Tahsildar is a Revenue Court, and 
the sanction of that Court is necessary for parties 
to, proceedings before him to be proceeded against 
with reference to a forged document filed before 
that Court, even though the inquiry in those 
proceedings was conducted through the Revenue 


‘Inspector. 


M 


Queen-Empress v. Munda Shetti, 24 M, x21; 
2 Weir 170, followed. 
Petition, under sections 315 and 439 of 
the Code of Criminal Procedure, 1898, and 
section 107 of the Government of India 
Act, 1915, praying the High Court to quash 
the order of commitment, dated the 2nd 
of December 1920, , passed by the 
Court of the Taluq Magistrate of Gooty, 
in P. R. Case No. x of 1920, directing the 
accused therein to take their trial before 
he Court of Session for offence under sec- 
ions 467 and 471 of the Indian Penal Code. 


Mr. V. S. Narasimhachar, for the Peti- 

tioners.- ^. _ B 
Mr. J. C. Adam, Public Prosecutor, for- 

the Crown. 

oe € | ORDER. k 


t 


Krishnan, J.—In this case the peti- 
tioners before us were committed to the 
Sessions Court of Anantapur, accused Nos. I 
and 2 charged under section .476, ' Indian 
Pena Code, for using as genuine a forged do~, 
cument, a Will, which he knew to be fprged 
or had reason to believe to be forged in 
certain proceedings for the transfer of patta 
with regard to certain landed properties and 
accused Nos. 3, 4 and 5 under section 467, 
Indian PenalCode, with forging of that 
document. "The petitionets contend before 
us that the case cannot be proceeded with 
against them without a proper sanction 
being obtained under section 195, clause 
I (c), Criminal Procedure Code. It is clear 
from the | 
duced by accused Nos. Ir and 2 in certain 
proceedings for the transfer of patia before 
the Revenue Authorities and that though the 


Deputy Tahsildar had the enquiry in these ` 


proceedings conducted through the Reve- 
nue Inspector, he passed the final orders 
refusing mutation of names in the paitah. 
In circumstances like this it has been al- 
ready held by this Court in Queen-Empress. 


forged, produced 


record that the Will was pro-' 


| 


[nag 


: 
v. Munda Shetit (x) that the Deputy Tahsil- 
dar constitutes a Revenue Court and the 

sanction of that Court is necessary for the 
parties to the proceedings to be proceeded 


: against under section 471i of the Indian 


Penal Code with reference to the documefit 
filed before that Court: Following that 
ruling I must hold that, so far as accused 
Nos. 1 and 2 are concerned, the commital 
order must be quashed for want of sanc- 
tion. 

‘As, regards the other accused Nos. 3, 4 
and 5, their case stands on a different foot- 
ing. 'Thfy were not parties to the proceed- . 


. ings before the Revenue Court and what 


is more they are not charged with the same 
offence as accused Nos.r and 2. They 
are charged with one kind of offence under’ 
section 467 while accused Nos. I and 2 are 
charged with another under section 471 as 
already. pointed out, = 
The Vakil efor the petitioners has drawn . 
our attention to the ruling in NarayanDhond- 
dev Risbud, In re (2), and has asked that 
we should read section 195, clause I (c) as 
meaning that if an offence has been com’ 
mitted with reference to any document, 
produced or given in evidence in any pro- 
Ceedinz before a Court no person who is. 
a party to that offence whether he be a 
party to the proceeding or not can be pro-' 
ceeded against criminally without the nec:s- 
sary sanction being obtained under the. 
section. T at question, however, we need 


not decide, for even assuming that the 


Bombay ruling is correct on which I express 
no.opinion at present, it could not apply 
to the present case as the offences charged 
here are two different offences. There- 
fore, so far as accused Nos. 3, 4 and 5 are 
concerned, there is no ground for setting 
aside the committal order and against them 
the trial must go on. 

Schwabe, C. J.—I agree and have nothing - 
to add. 
V. N. V. 
Ww. C. A. ja 

I) 24 M. rar; 2 Weir r70. | 

i 6 Ind. Cas. 529; 12 Bom. Y, R, 383341 

Cr, I. J. 368. 


Judgment varied, 
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MADRAS HIGH COURT. 
CRIMINAL. REVISION: Cas& No. 366 OF 1921. 
(CRIMINAL. “REVISION PETITION NO. 291 OF' 

| 205. 7 X91). j 
^ - " August 30, 1922 : 
, Present. —Mr. Justice Oldfield anl. 
| i ^ Mr. Justice Krishnan, 
i NARANTAK ATH-AVULLAH— 
 COMPLATNANT—PETITIONER: 


| PARAKKAT, MAMMU AND OTHERS— 
: ACCUSED-—RESPONDENTS. 

M anadan Law—Muhammadans, who: 
Ahmadtyas, whether ` Mussulmans— Penal .: 

(Act XLV of 1860), 
` hammadan joining Ahmadiya seci, whether becomes 
: apostate—Wife of convert ve-marrying, whether com- 

mits offence of bigamy--Good faith, plea of—Mens 
. rea, absence of, whether good defence— Criminal: 
- Procedure Code (Act V of 1898),' ss. 435, 439 
Acquittal, order of Revision, Rowers of His gh 
Court im, ` 
| The Alimadees are à. sect of Mussulniats, ud: a 

Mussulman .who' joins the :Ahmadee faith does 
. not become a murtad or apostate. (p. 76, col, 2.) 

Khalil Ahmad v..Malik Israfil, 37 Ind. Cas. 
302; 2 P. L. J. 108; Y P. L. W: 284; (1917) Pat. 
~ J3, followed. > 
Ameer. Ali’s Muharnmadan Law, 4th Edition, 
“Volume -II,. page 36, Abdur Rahim’ s Muhammadan 
Jurisprudence, page dut  Queen- Empress Y. 
Ramzan, 7 À. 461; A. W.. : (1885) 117; 4 Ind: 
Dec. (x. s.) 722, Ata Ui v. Azim Ullah, 12 A. 
494; A.. WSN. (1890) 179; 6 Ind. Dec.. (N. s.) IC59' 
(F. B.) and Maula Bakhsh v. Amir-ud din, 57 Ind. 
Cas. 1090; I L. 317, reférred’to. 

"phe wife of a person: who joins the ' Ahmadiya 
sect and re-marries during;thé lifetime of her first 
husband, without obtaining a divorce from him 
commits the offence of bigamy punishable under 
section 494, Indian Penal Code. (p. 74, col. 1.) 

"The plea of good faith and; absence: of mens vea 
is not a proper defencé to a charge'of bigamy. The 
tact that the.accused acted in good faith and. 
ignorance ‘of law is no answer to the charge, though 
it may be considered in mitigation of sentence. 
(p. 74, col. 1) .: 

Reg. v. Tolson, (1889) ae 9. B. D. 168 ; 58 L. I. 
M. C. 97; 60 L T, -899; 37 W. R.716; 16 Cox C. De 


629; 54 J. P. 4, distinguished. 


Yc— 


i G JAzizul Hug, x4 Ind. Cas. 641; . 
Abdul Gant v. Agiz A A Cr IT oy. | that-is no defence to the charge. 


.ports to have relied upon the opinion of the 
"then Government Pléader, and that opinión 


15C. L. J. 263; 16 CW. N: 451; ,35 Cx. I, J. 257 i 
39 C. 499, dissented from.. fe 


Reg. v. Sambhu Raghu, x B. 347 atp. 352: I. 
ue Jur: 380 ; 1 Ind. Dec. (N. S.) 231 and Bai YE s 


` Emperor, ; 39 Ind. Cas; 308 ; I9 Bom. Le 
55 at P. 60; 18 Cr. L. J. 468, followed: l 
The High Court has power to interfere, in re- 
vision, with orders'of acquittal, sections 435 and | 
439, Criminal Procedure Code, placing no such res- 
triction, Such powers aré not ordiuarily exercised 
at the instance of, prifate párties, save in exception- 


ai cases involving important questions of law or . 
relating to the persoral PERS, of porticnat LOR, 


- w 


“mbatin; (P. 7h; cal, 3 | E 


VEYSUS ©- ` a om : 
E ihe Crown. I- have been 


ode `` 
SSe- 79, 494— Bigay —Mu- a 


-. grounds. 
becoming an--Ahmadee became an apostate 


" Khalil ` 
in which it was held that Ahmadees are 


' Per’ Rrishian, J. —The Ahmadiyas ate rd a 
"sclorraed sect of Muhammadans. (p. 76, col. 2 

Petition,’ under sections 435 and 439 of 
the Code of Criminal Procedure, 1898, pray- 
ing the High Court t to revise the judzment 
of the Court of Session, North Malahar 


' «Division, in-Case No. 12 of the Calendar 


fof 1920. 

-[OrpriELD, ` J.— (Addressing the Public 
Prosecutor) le is your attitude in the case ?] 

- Mr. J. C. Adam (Public Prosecutor), for 
instructed by 
Government to remain neutral in the 
Tnatter.- l 

“TOLDEIRID, J.—Yes, as to the religious 


' question involved. But there is a very im- 


portant question of lawin the case, as to 


" whether good faith is a valid defence to a 


Charge of ‘bigamy. What have you to say 


“as to that 2] 


Mr. J. C. Adam-—I can argue the ques- 


tion if your Lordships desire it, but my 


instructions are to remain neutral in the 
case. 


Mr. Zafrilla Khan, of the Lahore Bar, 


"aede by special permission of the Chief 


Justice (with him Messrs. M.C. Parthasarathy 
Aiyangar- and P.V. V énugopala Atyar), fot 
the Petitioner, after reciting the facts of the 


“case, submitted: —The learned Sessions Judge 


has based* his order of: acquittal on two 


lürst, that the complainant by 


from Islam" and his marriage with 5th re- 
spondent ` shad, therefore, been 7pso facto 


‘dissolved,’ so that she was free to marry 
3 any bqdy: she ‘pleased. ‘Secondly, that in 


any case, inasmuch as she believed in good 
faith that her marriage with the complainant 
had been dissolved she could not be held 
to have committed an offence. It will be 


necessary to discuss this last question first. 
`I submit that the 5th respondent did not 


act in good faith, and, ever if she did so, 
She pur- 


refers to a decision of the Patna High Court, 
Ahmad v. Malik Israfil (1), 


.Musstilmans. So that she must be presumed 
to have. Bad knowledge a the fact that one 


"s nM 


x 
a 


-(1) D) Cas. 302 aW qu 198; LP. UW 
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of the High Courts in India had declared 
the Ahmadees to be Mussulmans, She can- 
not now plead that she acted in good faith. 


“ [OLDFIELD, J.—That is a question of fact : 


and we must accept the finding of the 
Sessions Judge that she ácted in good faith.] 

Mr. Zafrulla Khan ——Assuming that. she 
acted in good faith, that is no answer to the 
. charge. : 


**good faith," as a ground for exemption from 
“ punishment, The language of the sectiqn 
is perfectly clear and no considerations of 
good or bad faith can ‘arise. The learned 
Sessions Judge has relied upon a dictum of 
" Mr. Justice Holmwood contained in Abdul 
Gant v. Azizul Haq (2), that case. was 
decided really on the ground that the com- 


plainant having embraced Christianity he 
had become.an apostate from Islam and his | 


miarriage with the accused-had been dissolved. 
So that the dictum of Holmwood, T., on the 
question of good faith “was a iere obiler. 
Sharf-ud-Din, J., who sat with Holmwood, 
J., does not base his judgment on consider- 
ations of good faith, 

[t has been held that the good faith, mis- 
' take, or ignorance of the accused person in 


a case under section 494 of-the Penal, Code, - 


may be taken into consideration in miti- 
gation | of sentence, but' do not affect the .. 
question of the guilt of the accused. 
Reg. v. Sambhu Raghu (3), Bat Ganga v. 
- Emperor. (4), Nandi v. Emperor (5). 


[OrpriELD, J.—These cases.do seem to 


support you.. You may. go on to the ques- 
tion of apostacy.] 
Mr. Zufrulla Khan.—The learned Sessions . 


Judge admits that the mere fact that the 


accused and their witnesses regard the com- 
plainant as an apostate does not make him 
eu apostáte. He bases his finding on cer- 


tain doctrinal differences which he finds 


exist between the Ahmadees and non- 
Ahmadees. 


. (2) . 14 Ind, Càs. 641; 15 C. L. J. 263; 16°C.. we 
Ñ. 451] 13 Cr. L..Js 2573 39 C. 409 

1 B. 347 at P. 352; 1 Ind. Jur. 380; 1 ind, 
"9 e v6 Gas, 8} i9 B 

39 19 Bom. R. 6 at p. 
Go 18 Gr. I, 3.4 ic j 19 L. 56 at p 

u^ -59 Iud, ep 33 P1 Ti 440 322 Cr, Li Ji rig- 


Section 494, itself, while laying ` 
down other exceptions, does not recognise . 


These differences are detailed 
in a.pamphlet called “ What distinguishes | 


Ahmadees from non-Ahm: dees ^ by Maulvi a 


Sher Ali, B. A.’ Itis an exhibit in the case» 
(M. O. V.) 


[OLDFIELD, J.—Do you accept this pam- , 


phlet as a'correct exposition of the differences. 
between Ahmadees and non-Ahmadees r] 
“Mr. Zafrulla Khan.—1 do. 
[OrnEIELD, J.—Is it in English Mt 
Mr. Zafrulla Khan.—Yes 


[OrpFIELD, J.—There is “only. one copy >. 


‘on ‘the record. If you have an extra copy 
with you, you may put it-on the record for 
our use.) ` 
Mr. Zafrulla Khan.—I have sent for- “one. 
My submission in the first place is, that. 
the learned Sessions Judge had no juris- — 
diction to go into these -matters. 
o [OrprrgLD, J.—If he had no jurisdiction. 


to deicde the question of apostacy, we Have : 
no jurisdiction to decide it either and you v. 


cannot ask us to go into it} . 
Mr. Zafrulla Khan.—l am' afraid I have 
not been ahle to explain myself., I do not 


, mean that the learned Sessions Judge had ` 


no jurisdiction to.decide the question of. 


. apostacy. e was bound to do that. I. 


submit that he had no jurisdiction to go into 
the details of the complainant's belief; That : 
unction is reserved for the. Ecclesiastical ` ` 


Courts of Islam.. It has been held that.a ^" 
British Court cannot enter into questions - : 


of orthodoxy and .heterodoxy. When. a 


D 
ei 


British Court has. to decide whether a E ` 


person is ‘a Mussulman or . not, the only. - 


thing it has to see is whether he ‘believes i in: - 


the unity o God and the Prophethood of - 
. Muhammad. If a person 
. belief in these two doctrines; then so far as à - 
British Court is, concerned he must be held: 
to be a. Musulman.: 


` [OLDFELD, J; —But it seems to me it is 
not such a simple matter. What do you mean : 
by belief in the Prophethood of Muhammad? ` 
Do you mean there has been no Hier Pro- 
phet than Muhammad?) 

Mr. Zafrulla Khan.—Belief in the Pro- 
aei un of Muhammad does, not mean - 

a rejection of any other Prophet. Mns. 
. "believe in all Prophets. 


[OLDFIELD, J.— Then belief may mean ^ 
In one.sense everybody ^ 
believes in Muhammad, -I -mean historically. `` 
. Everybody believes that such a person lived, : 


« different things 


but that would not make ‘them Muslitis to: my ` 


professes a “` 


Pu 


` 
M 
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' mind? I should think belief in any person 
means a belief in his teachings.] 
Mr. Zafrulla Khan.—Quite so.. But Bri- 


tish Courts have refused in such matters to. 


enquire into the details of a man’s belief, 


If a man says that he believes in the unity. 


of God and he also believes that Muhammad 
was a true Prophet of God, a British Court 
would declare such a man to be a Muslim 
um would apply the Muhammadan Law to 


[OLDFIELD, J. Suppose such a man did 
not believe in a life after death, or denied 
a belief in angels, would he be a Muslim sfill?] 

Mr. Zafrulla Khan.—A denial of eany of 
the essential doctrines of Islam would make 
a man a kafir, but a.man who professes to be 
a Muslim never denies any of those doc 
trines. He might interpret them differ- 


ently from other Muslims, but he Will not. 


deny them 


[Ornrmrp;.] —What are those: essential’ 
. Islam and Iman with which he says British 


doctrines?) 

Mr. Zafrulla Khan. idum. enjóines a belief 
in the unity of God, in angels, revealed books, 
Prophets (whenever or wherever they might 
have appeared) and the life after death. 
On the practical side it enjoins the five daily 
prayers, the fasts of Ramzan, the legal alms, 
and the pilgrimage to Mecca. 

[OLDFIELD, J.—Now take the case of a 
man who professes a belief in the unity of 
God and the Prophethood of Muhammad 
but does not believe in angels or in the life 
after death. Would you regard him as a 
Muslim ?] 


Mr. Zafrulla Khan. —Vour Lordship has. 


put this question to a man who believes in 
these things and 
denial of any of these essentials renders a 
mana non-Muslim. As l have already sub- 
mitted, nobody professing himself to be a 
Muslim will deny any of these things. He 
, may, however, offer an explanation of 
them. For instance, 
put forward an explanation of his own with 
regard to angels, 

‘fOLDFIELD, J.—But supposing a man 
does deny some of these things without any 
explanation. ] 


Mr. Zafra Khan.—Then to my mind he . 
so long as he | 
professes à belief in the unity of God arid the - 
Prophethood of Muhammad he will be held. 


is not a Muslim, ,But 


to-be a Mussulman by British Courts. 


according to whom a. 


Mr. Ameer Ali has 


fOLDFIELD, J —Nhat i is your aüthority j 


for that?] 


Mr. Zafrulla Khan—Cited Abdul Razak , 


v. Aga Mahomed Jaffer Bindanim (6), Queen 
Empress v. Ramzan (7), Ata Ullah v. Azim 
Ullah (8), Maula Bakhsh v. Amir-ud-din 
(9), Ameer Ali's Muhammadan Law, Volume 
IV, pages 36 and 112, Abdur Rahim’s 
Muhammadan Jurisprudence, pages 249, 
253. Mr. Justice Mahmood in Aza Ullah v. 


Azim Ullah (8) goes so far asto say that 


anybody who calls himself a Mussalman 
must be held to. be one. 

In Maula Bakhsh v.  Amir-ud-din (9) 
Mr. Justic Abdul Raoof has held that 
members of the sect known as AAL-:iQuran 
are Mussalmans inasmuch as they believe 
inthe unity of God and the Prophethood 


of Muhammad. 


Mr. Amir Ali gives the definition of a 
Mussalman for the purposes of a British 
Court and po nts out the distinction between 


Courts have nothing to do. 
Sir Abdul Rahim points out the distiuc- 


.tion between heresy and unbelief, 


PDE J. — Yes, they seem to support 


Zafrulla Khan.—I submit that that 
is at that és required in the case, and it is 
not denied that the Ahmadees believe in the 
unity of God andthe Prophethood of Mus 
hammad. I will go further, and ask the 
other side to cite a definition of Islam from 


some authorised book and I will show that . 


the Ahmadees fall within that definition. 

Apostacy, I submit, means the rejection of 
a doctrine which a man previously believed 
in. It has not been shown which essential 
doctrine of Islam the Ahmadees have rejecte 
ed. The Ahmadees accept the Quran as 
the final revealed Book of God, and they 
believe that it can neither be added to nor 
subtracted from. . 


1 


(6) GU A S 21 C. 666; 4 M. I. J. 131; 6 Sar, 
P. C. J. 389; 10 Ind. Dec. (N. S.) 1074 (P. C.). 

0, 7 A. 461 ; A. W. N. (1885) Md 4 Ind. Dec. 
N. S.) 
(8) TEKA 494 ; A. W. N. (1890) 179 ; 6 Ind. Dee, 
(w. S.) 1059 (F. B 

(9) 57 Íud. Cas. 1000; 1 Ye 317. 
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[OLDFIELD, J —But you believe in a 
Prophet who has arisen after Muhammad.] 

Mr. Zafrulla Khan.—Ves, and that very 
Prophet has taught that the Quran is the 
last revealed-book of God, and that it is the 
final Code of law given by God to mankind 
for its. guidance. He has.brought no new 
law himself, 

[OLDFIELD, J —But if there can be a 
Prophet after “Muhammad, wus cannot 
“thêre be a new law?) 

Mr. Zafrulia Khan.—Our anak is that ng 
Prophet can arise after Muhammad who is 
not a follower of his law. If a person 
claims to bring a new law we, as Muslims, 
cannot accept him, nor will such a person 
be himself a Muslim, not being a follower of 
the Prophet Muhammad. We accept Mu- 
hammad not merely as a Prophet but as 
Khatam-an-Nabiyyeen. 

(KRISHNAN, J.—Then what is the difer- 
ence between you and the other side on 
this point?] 

Mr Zafrulla Khan.—HBoth of us are agreed 
that Muhammad was KAatam-an-Nabiyyeen 
and both admit that this expression means 
“ Seal of the Prophets.” Our interpretations 
of it, however, are different. The Ahmadees 
Anterpret it to “mean that no Prophet can 


' now arise’ who “does not bear the seal' of ` 


Muhammad, i.e., who. is not his follower, 
and the non-Ahmadees interpret the expres- 
sion to mean that-no Prophet can arise at 
all: after Muhammad. 

[OLDFIELD, J.—I notice that one of your 
beliefs is that Jesus is dead, while you also 
believe that Ghulam Ahmad was the pro- 
mised Messiah. Is this not contradictory? 
Or, do you believe in the doctrine of the 
transmigration of souls? ] 

Mr.Z afrulla Khan.—We believe that Jesus 
died a natural death, and we do not believe 
in'the doctrine of the transmigration of 
souls. We believe that’ Ghulam Ahmad 
was the promised Messiah, not in the sense 
that physically he was the same inan as 
Jesus, nor that the soul of Jesus had entered 
his body, but as John the Baptist claimed 
to have come in the power and spirit of 
Elias, and thus fulfilled the prophecy con- 
cerning the second advent of Elias, so 
Ghulam Ahmad claimed to have come in 
the power and spirit of Jesus and thus ful- 
. filled the prophecies concerning the second 
advent of the Messigh. 


[OLDFIELD, J.—I notice that you also be- 
lieve in Ram Chandra and Krishna as the 
Messengers of God.]  ' 

Mr. Zafrulla Khan.—We do, and this is 
not opposed in the teachings of the Quran. 
The Quran expressly says that every nation 
has had its warner, meaning prophet. * 

[OLDEIELD, -J.—Are these two prophets 
mentioned in the Quran?] 

Mr. Zafrulla Khan.—Not by name. Very 
few prophets are mentioned in the Quran 
by name. We are taught, however, to 
beleve in all prophets, Even the non- 
Ahnfadees believe in over three hundred 
thousand prophets in addition to those 
mentioned in the Quran. 

[KrisHnan, J.—The -Hindus believe . in 
Ram Chandra and Krishna as aualars, 1. €., 
the incarnations of God, do you also accept 
them as such.] 

Mr. Zafrulla Khan—No, we do not 
believe in the doctrine of incarnation. We 
accept Ram Chandra and Krishna only as 
prophets. - 

I submit further that the complainant 
has stated that he believes in the unity of 
God and the Prophethood of Muhammad. 


. He also says that he believes in all the 


prophets.(including Mirza Ghulam Ahmad, 
the Prophet of this age) and all revealed 
books and that he believes in the Quran. 
He says his prayers and keeps the fast of 
Ramazan. He accepts the liability to pay 
the zakat and believes in the pilgrimage to 
Mecca. What more is wanted? He says 
that by becoming an Ahmadee he has- be: 
come a better Muslim. 

The six points of difference on which the 
learried Sessions Judge has relied do not 
show that the Ahmadees are not Muslims. 
He merely recites- those points and says 
that because of these differences the Ahma- 
dees are not Muslims. He does not purport 
to decide whether the Ahmadees or the non- : 
Ahmadees are right. Heexpressly disclaims 
this function. I submit that unless he 
could decide on the correctness or otherwise 
of the doctrines held by the Ahmadees he 
had no right to declare that because of 
those differences the Ahmadees had ceased - 
to be Muslims. d 

[OLDFIELD, J.— Yes, we, think the Ses- 
sions Judge has rather begged the question.] 

Mr. Zajrulla Khan.—I submit that on all 
these points the doctrines of the Ahmadees 
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are in accordance with the Quran, and the 
other side cannot show that-in any respect 
the. Ahmadees have departed from the 
teachings of the Quran. 

he -question whether the Ahmadees 
are Muslims or not has already been decided 
in the affirmative by the Patna High Court. 
Khalil Ahmad v. Malik Israfil (x). 


I amr aware that your Lordships are : 


dealing with an order: of acquittal on the 
Revision Side and that it is not the practice 
of the High Courts in India to interfere with 
such orders in revision except, ‘in very 
| exceptional cases. This I submit is a very 

exceptional case.. It affects the status and 
rights of a very large community. If the 
order of the Sessions Judge weres allowed 
to stand it would lead to many hardships 
and anomalies. 
and Zahore that Ahmadees are Musulmans, 
So that in Bihar and in the Pufijab the mar- 
rage of an Ahmadee with a non-Ahmadee 
woman is valid and the children of such a 
marriage would be legitimate and would 
be the heirs -of* their father. If such a 
couple came to Madras their marriage 
would be dissolved, and a question would 


arise whether their children were legitimate. . 


Again, if- Ahmadees are held to be. non- 
Muslims, what law is to be applied to 
them ? "They themselves claim to be Mus- 
lims. How can you apply any other law 
to them except the Muhammadan Law ? 


[OLDFIELD, J.—The question is certainly 
an important one. Had not that been so 
my learned brother wouid not have admitted 
this petition to a hearing.] li 

Mr. Zafrvlia Khan.—In conclusion I sub- 
mit that my object iu preferring.this peti- 
tion is not to seek revenge. I desire only 
to indicate my, rights. It is possible, for 
your Lordships to take one of several views 
in this case. 
might hold that good faith is a valid de- 
fence to a charge of bigamy. 'In that case I 
would request. your Lordships to intimate 
ine your judgment that the Sessions Judge 
should not have. decided the question of 
apostacy and .te*"eave that question open. 
If your Lordships hold that, good faith is not 
“a valid defence in this case, then.it will be- 
come necessary for your Lordships to decide 
the question of apostacy. In that case I 
-hope your Lordships will hold that Ahmadees 


“are Muslims.- In that view .of: the case it. 
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It has been held.in Patna. 


For instance, your -Lordships. 
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will be necessary for your Lordships to set 
aside the acquittal and to order a re-trial. 
But I beg to intimate to your Lordships that 


. I do not desire a re-trial, for, as I have said, 


I'am not seeking revenge, and in any case 
the authorities show that the woman hav- 
ing acted in good. faith the sentence would 
only be nominal. 

Mr..C. Madhavan Nair, for the Accused.— 
? submit that a revision petition against 
an order of acquittal is not competent. 
It is not the practice of this Court to inter- 
fere in revision with an order of acquittal. 


There is no question of public importance 


involved in this case and Government has 
refused to appeal. 

[OLDFIELD, [.—Surely itis a question of 
public importance whether these people 
are entitled to retain their wives? We have 
jurisdiction to interfere even with an order 
of acquittal in a proper case. What have 
you to say on the merits ?] E 

Mr. C. Madhavan Natr.—l submit that 
there are fundamental differences between 
the doctrines professed by the Ahmadees 
and the ordinary Musulmans. The learned 
Sessions Judge has given very good grounds 
for holding that they are not Mussulmans. 

[OLDFIELD, J.—That is the very question 
to be decided. It seems to me the Sessions 
Judge has given no grounds for holding 
that these people are not Mussulmans.] 

Mr. Madhavan Nair.—lam not personal- 
ly acquainted with the doctrines held by 
the members of this sect, but the learned 
Sessions Judge has gone very exhaustively 
into the question and after a careful con- 
sideration of ‘the evidence has come to the 
conclusion that Ahmadees are apostates 
from Islam. 

(OLDFIELD, J.—Then you can support 
the Sessions Judge’s judgment only by 
that judgment?] 

‘Mr. Madhavan Naty—There is the de- 
fence evidence, if your Lordships would per- 
mit me to read it. l 

‘(Reads ‘defence evidence.) 

[KRISHMAN, J.—You cannot ask us to 
accept the opinion of these witnesses as 
final. They are partisans.] 

. Mr. Madhavan Nai.—There are very 
eminent theologians among them. One of 


. themis the Kazi of Osmanabad in the Nizam's 


Dominions, andis the son ofthe Government 
Kazi of Madras. Surely their opinions, are 
entitled to weight. I submit that the 
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question whether the Ahmadees are Mussul- 
mans or.not should be decided by the view 
which the great majority of Mussulmans 
take of the matter. The majority of Mussul- 
mans have declared the Ahmadees to be 
infidels, . 


^ [ KRISHNAN, J.—There is always prejudice 
against a new sect.] 

Mr. Madhavan Nair.—Then there is E» 
hibit I. It is a fatwa issued by the Kazi of 
Osmanabad and endorsed by the Govern- 
ment Kazi of Madras. It gives reasons for 
holding that the Ahmadees are infidels. It 


‘is based on the Fatawa Alameiri, a book of 


ba ad 


‘pre-eminent authority. (Reads Exhibit I). 
[OLDFIELD, J.—You say that Ghulam 

Ahmad claims that the verse "I give you 

glad tidings of a prophet who shall come 


„after me whose name shall be Ahmad,” 


tefers to, him?] 

Mr. Madhavan Nair. —vYes. 

[OLDFIELD, J.—Do you deny that that 
verse is in the Quran?] 

Mr. Madhavan Nair—No, but we say 
that Ghulam Ahmad is not that man to 
whom the verse refers. 


(OLDFIELD, J.—That is not the point, . 


This verse clearly contemplates the appear- 
ànce of a prophet. So the mere fact that 
a person claims to be a prophet would not 
maze him a kafir.] | 

Mr. Madhavan Nair.—'The Ahmadees do 
not except the Prophet Muhammad “as 
Khatam-an-Nabiyyeen, whereas he is referred 
to in the Quran as such. l 


[KRISENAN, J.— They accept him as Kha- 
tam-qn-Nabiyyeen, meaning the seal of the 
prophets. They differ from your inter- 
pretation of the expression. You say that 
the expression means that there will be no 
prophet after Muhammad, and they 
say that it means that nobody can become 
a prophet except through Muhammad. 
I'do not.see that their interpretation 'is at 
all unreasonable.) 

Mr. Madhavan Naiy—They accept Ram 

Chandra and Krishna as prophets. It is 
inconsistent with the Quran. 
: [OLDFIELD, J.—Did Ram Chandra and 
Krishna appear before Muhammad or after 
him?] ; e -1 
Mr. Madhavan Nair—Before him. 


| ^ [Ororrnp, J.—Then it makes no differ- 
. Snes Muhammad appeared after them, 


and the Ahmadees say they accept him as 
a true prophet.] 

Mr. Madhavan Naiy—They refuse to 
say their prayers behind us, and do mot 
give their daughters in marriage to wus, 
In fact they call us kajirs. 

[KRISENAN, J.—The question is not what 
they call you, the question before us is what 
are they themselves. We are not sitting 
here to decide whether you are kafirs or 
not’ but whether they are Mussulmans or 
not. | 
[OnDFIELD, J.—fPhe other side have 
cited Khalil Ahmad v. Malik Israfil (I) . 
in which the Patna High Court has held 
that the Ahmadees are Mussulmans. Can 
you cite any authority to the contrary?] 

Mr. Madhavan | Nair.—lhere is no 
authority to the contrary, the Yeason, being 
that the Ahmadees are a very small com- 


‘munity and'there have-been very few cases 


concerning them. 
[KRISBNAN, J.—There are a large number 
of them in Malabar.) 


Mr. Madhavan Naiy*-In any case 
Khalil Ahmad v. Malik Israfil (x) does 
not help them much. There. was no 


discussion of the question before the Judges. 
The case related to a mosque, and the Judges 
have remarked in pessing.that the Ahmadees 
are Mussilmans. On the contrary, it rather 
helps me. For it shows that they call us 
kafirs. 

[OLDFIELD, J.—What have you to say on 
the question of good faith? ] 

Mr. Madhavana Naiy—There is the find- 
ing of the learned Sessions Judge that the 
accused acted in good faith. The woman 
believed in good faith that her marriage 
with the complainant had been: dissolved. 
She obtainet the opinion of the Govern- 
mert Kazi of Madras and an eminent 
lawyer, the then Government Pleader. If 
she was wrong, she was guilty of a mistake 
of fact. Section 79 of the Indian Penal 
Code applies to the case. 

(KRISHNAN, J.—There is no question of a 
mistake of fact in this case. The quesflon 
whether the complainant has become an 
apostate or not is a question of law, or at 
least a mixed question of law and fact.] 

Mr. Madhavan Nair.—In Reg. v. Tolson 
(ro) it was held that a person acting 


ro) (1889) 23 Q. B. D. 168; 58 I». J. M. C. 97; 60 
L. pa 37 W. R. 716; 16 Cox C, C. 6291 54 T. P. 4. 
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in good faith ‘could not be convicted of 
bigamy. Abdul. Gant v. Azizul Hag (2)? 
isclearly in my favour.. 


© Mr. Zafrulla Khan, in reply.—My learned į 


“friend is not right in saying that this ques- 
tion was not discussed in the Patna High: 
Court, It was in fact discussed at great 
length and the fact that the non-Ahmadees’ 
Were represented by Mr. Mazhar-ul-Haq and 
eight other eminent Mussulman members 
of the Patna Bar is a guarantee of the fact 
| that the discussion was exhaustive. 

[OLDFIELD, J.— What have you to*say to 
the dictum in the Fatawa Alamgiri ?] 

Mr. Zafrulla Khan.— The original has not 
been produced before your Lordships, so that 
we cannot be certain whether there is any 
such dictum at-all, Even if there is, we do not: 


know what its context is, and what is the | 


teal sense of the passage. In any case my 
learned friend has admitted and« Exhibit I 
assumes that according to the Quran a 
prophet can still arise. I place my reliance 
on the Ouran as an answer to the Fatawa 
Alàmgwi. ^ e El ww MEM" | 
My learned friend has not pointed to à 
" single doctrine held by the Ahmadees which 
is opposed to the Quran. | 
'Our beliefs are stated clearly’ in Exhibit 
M.: O. V, and I leave, your Lordships 


to decide after a perusal of that pamphlet | 


whether we are Muslims or not.. I can only 
say that if Ahmadees are not Muslims, I 
do not know. of anybody who is. 


l . * ORDER. 

Oldfield, J.— Wc are asked to revise ths 
acquittal of the 5th respondent on a charge 
of bigamy, punishabie under section 494) 
Indian Penal Code. and of the other respond 
ents ‘on subsidiary charges. The peti- 
 tioner is the complainant who prosecuted 
as 5th respondent’s husband, and thè 
Public Prosecutor, who has had notice,. 
hds under instructions taken no part in 
the proceedings. We should not ordinarily 
proceed at the instance of a"private party 
in revision of an acquittal; and we do so 
here, only because we are satisfied that 


a question of public importance relating 


to the personal status of a substantial part 
of the Muslim community is raised. 


That question, is whether petitioner's 


adherence'to Ahmadiya tenets, made him a 
muriag or apostate from Muhammadanism, 


‘those 


If-it did, it had, it is not disputed, the effect 


of dissolving his admitted marriage with 
5th respondent: and such dissolution prior 
io her marriage with 3rd respondent is 
her first and principal defence to the charge. 
The -reply attempted is that Ahamadiyas 
are merely a sect of Muhammadans, their 
divergences from ofdinary Muhammadan- 
ism not .involving abandonment of that 
cseed or making them schismatics. Some 
objection has been taken to our enteiing 


' on this controversy in revision by peti- 
"tioner-on the ground that it is purely one 
Of fact since only his religious views and 
their orthodoxy are in question, and by 


respondents on the ground that it relates 
only to degrees of orthodoxy, which the 
Court has no business to estimate. But, 
although I feel the difficulty involved in 
an attempt to deal with matters with 
which ‘I am necessarily unfamiliar and 


_although I appreciate the improbability 


that our decision can commend itself to 
with whom personal associations 
and devotional sentiment must weigh more 
than the materiais on which we Lave to 
proceed the issue cannot be avoided, for 
it is one of mixed law aud fact inasmuch 
as it rclates substantially and ultimately 
tc ihe personal status, which petitioner's 
religious views determine ; and fo say that 
only degrees of orthodoxy are in dispute 


„is to beg the question whether the Ahmadi- 


va's deviation fiom Islam is such as 
entails abandonnient of eny essential there- 
of. "c 
The lower Court has attempted very 
little by way of direct ascertainment whether 
that: deviation does so, its conclusion ap- 
pearing really to zest on the finding that 
the Ahmadiyas are regarded as apostates 
by orthodox Muhammadans and the prin- 


-ciple that “what the doctrine and faith 


preached in the. Quran are is to be decided, 
not according to the interpretation put 
on it by individual persons but according 
to the interpretation generally accepted 
and adopted by Mussalmans as a whole. * 


‘And this test ' securus Judicat Orbis" may 


in appropriate circumstances have its 
value. But to apply it fairly, we must 
make sure that the judgment relied on. is 
really general aud has béen reached by the 
community as a whole and that it has been 
reached after due deliberation and the pass» 
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ing of sufficient time for the disappearance 
of the prejudice which new beliefs must 
always incur. Ahmad, whom the Ahma- 
diyas follow, died, we were told, in the 
Punjab in r908, and in the fifteen years 
which have passed, it 1s difficult to suppose 
that Islam or even Islam in India can have 
come to any maiure conclusion on his teach- 
ings. In fact, it has not bech shown that 
it has Jone so. Fer, of Nos. 4,6, 7 D. W.S 
whose evidence alone is reliel on, the first 
is the son of the Covernment Kazi of Madras, 
was formerly an Assistant Kazi and Arabic 
‘Professor in a private Madrassa in this’ City 
and describes himself as now chief priest in a 
district in the Nizam’s Douifnions, whilst 
the other two are a Kazi and a Musahar or 
, religious leader in Maiabar. The evidence of 
the second attracts suspicion to.the extent 
of his acquaintance with Ahmad's writings 
and the third said that there was “ no one 
in the Muhammadan world, whose opinion 
on religious matters was binding on the con- 
science of Mussalmans. " These persons 
are not shown and co not appear to Lave 
more than a local influence and’ reputation 
and there is nothing before us eycept their 
assertions, in some instances of doubtful 
value. In the question propounded to P. W.S 
father in the Fatwa, Exhibit 1, “ religious 
decrees of learned men of Arabia and India" 


declaring Ahmad and his followers apostates : 


are referred to, but none is specified either 
in the question or answer and none was 
produced at the trial. In these circum- 
stauces, it has not been established that the 
Muslim community either generally or in 
India has reached any decision which we can 
tegard as conclusive. | 


. ' This failing, discussion has turned on the 
Character of the divergences between the 
. teachings of Ahmad and the orthodox creed. 
The former are enumerated, it is not disputed, 
correctly bv the lower Court.: But as regards 
the latter the parties are at variance, peti- 
tióner contending that the.formula " There 
is one God and Muhammad is-his Prophet” 
is exhaustive, respondents that ^e must 
take account of.other doctrines sanctioned 
by the Quran or other authorities. -Peti- 
tioner in support of his contention relies on 
the judgment of “Mahmood, J., in Queen- 
Empress v. Ramzan (7), those of | Edge, 
c. Ja and Mahmood, “Jin dia Uia v, 


a 


| S 


Azim Uilah (8) and ‘on Maula Pakhsh 
v. Amir-ud-din (9) as showing that mo- 
notheism and belief in Muhammad 
God's Piophet ate the only essen- 
tials. Butit is clear that the question in 
those cases was only between one sect and 
another or the general body of Muhamma- 
dans es to the right to worship in a mosque 
or the validity: of a wakf, vot cs itis 
here, between orthodoxy ond alleged 
schi&m. To decide between them, some- 
thing gore is evidently required than 
the bare formula referred to above. For 
the latter portion of it cannot be taken 
requiring a belief oniy in the histcry ot legend 
of Muhammad without reference to accept- 
ance oP his message and ‘ascertainment of its 
terms and of the legitimacy of the con- 
structions placed on them latef, of which in 
iact in the case of the Ahmadiyas resporz 
dents complain. The materials for a cor- 


clusion which the parties have provided are 


the evidence of the witnesses already mez- 
tioned, the Fatsa, Exihibit r, a bock M.G.r. 
“The Claims and Teachings of “Ahmed” 
and a pamphlet M.C.V. “ What destingu- 
ishes Ahmadees from. Non-Ahmadecs." 
No teliance was placed before us on.the 
works exhibited as°M.O.s II, III, IV. 
' It isfirst to be observed that the Ahma- 
diyas, statedly at least, emphasize their 
adherence. to the’ Islamic formula. In 
M.O.V.--Ahniad's princirles are stated 
in his own words, beginning, ‘We are 
iuslims by the grace ot God; Mustaía 
the Holy Prophet of Arabia, is our leader 
and guide. The wine of oui spiritual 
knowledge 1s from the cup of the Book of God 
which is called the Quran. Every prophet- 
hood has found its culmination in, that 
Messenger of God,whose name is Muhammad. 
The revelation and inspiration that we re- 
ceive have not been gianted'us independ- 
ently, but it is through him that we have 
received this gift” and the pamphlet goes on, 
like the  manifestoes of other religious 
developments, to state the distinctive fea- 
tures of Ahmad's teaching as a retuin t$ the 
early favour of ihe recipients of the orig nal 
revelation, an abandónment ot’ worldly 
affairs and political greatness for the earlier 
more spiritual methods oi propogating tie 


faith and an eradication of the errors, into: 


which Muslims from time to time have 
fallen, And, similarly, in M; O, x the first 


as 
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chapter , maintains monotheism and the 


' shpremacy of the Quran and there are (page 
106). ‘extracts irom the latter under head- a 


~ liigs, "The Almighty God declares that Isam 


but Allal." He is ‘one, having no 


is the periect dad chosen religion." The 


Almighty God commands every ‚soul to 
follow no other religion thàn Islam; and 


“Muhammad is the’ Prophet of God for 
all the nations of. the world. “The foim, 
mioreov er,to be signed on initiation (page ro4) 
runs: “I bear witness that there is no (od 
and Muhammad is the s-servant and. Messet- 
ger of God.” — 


All this would seém to involve a piena£y. 


atceptance of Muhammadanism; and. in fact 
the respondents" objection is to. the Adimadi- 
yan additions to it and their a ‘alleged incon- 
sistency with zt. But we have, in my opiuion, 

been shown no-distinct authority as to which 
doctrines of Islam are reparded as funda- 
mental or the extent to which additions to 
them, deviations from theni or inconsistencies 
with them are permitted. 


- and 4th defence witness that among sects 


a 


the differences were not in matters of faith; 
‘but in ritual; and there is. also the judgment 
of: "Mahmood, J. in Queen-Empress v. 
Ramzan (7) im this sénse. But: ‘qth defence 
Witness also explained his description of 
some sects as murtads on the ground 
that. their deviations from the teaching OI 
_ the Quran were on tundamental :points, 
- rétusing, + ‘however, to regard the Shiah’s 
seed in. the first three. Caliphs-as 


' deviátion from the faith of all. That: 


piv ate judgment and analogical deduction 
are in appropriate circumstances and to a 


_ greater or less extent legitimate methods of 


ascertaining the iaw ‘is recognized ic the 
text books; “Ameer Ali's Muhammadan Law, 
Il-l4, Abdur Rahin’s Muhammadan Juris- 
piudence, 25); ind we -have-not been shown 
: how they aré'not also legitimate in theology, 
soleng.as: tuntamen tai principles are main- 
tained and the question is only of ‘the deve- 
lopment, to. which every creed must be sub- 
"ject so long ‘as it retains. lite and growth 
and. adapts - “itself. to altered conditions. 

This is in act enough.to justify the Ahmad- 

iyans . in thier 


artnet, . 


Seventh defence ` 
witness rio doubtesaid generally that any: 
Mussa iman whó took away irom, added to 
or tampered with the Quran, was a muriad, . 


‘faith and ‘six ‘alleged : 
deviations from orthodoxy as: euuineiated ; 


by fhe lower. Court, For their abandou- 
ment of tne sword for peaceful aigument 
as the method of propagation of Islam, has 
been inevitable since the cessation of mili- 
tatit conditions and the permeation by Mu- 
hammadans of countries to whose jaw they 
owe allegiance; and their refusal to ac- 
knowiedge the spiritual supremacy of the 
Sultan of. Turkey cannot, if only for 
ckronologicai reasons, be fundamental. 

The remaining four points of divergence, 
referred to by the lower Court, are set out 
in its judgment, the evidence and Exhibit-r, 
unfortunately in very general language 
which was not made more specife before us. 
But they amount, as I understand them, to 
assertions that Muhammad and other ear- 
lier recognized Prophets, for instance Jesus 
Christ, have not been the sole channels of 
conununication between God and man; 
that others, for instance Buddha, Rama 


- and Krishna, have been beareis of the divine 


message; and that the last of such messen- 
gers'was Ahmad himself, who is to be ideii- 


‘tified with the Prophet “ who will come after 
‘me and whose name will be Ahmad” referred 
to ip the Quranic verse quoted in Exhibit 


1; and thete is also imputed to the Ahmadi- 
yans: a novel doctrine that "jesus Christ 
is still dead and buried and not in heaven.” 

As regards this doctrine it is suficient that 
it is presented in Exhibit-V (page 49) the only 
source of ‘information available, as founded 
on the interpretation of the Quran and tra- 
dition and that it has not been shown how 


.fejection of any dogma, which is fundamen- 


tal or affects the position and supremacy of 
Muhammad or has been defined by any final 
or general 'authority is involved. As re- 
gards the remaining points, it is obvious 
dnd the references in the latter part of the 
4th defence witness’s evidence indicates 


that much must depend on the sense in 


which the expressions used by Ahmad are 
understood and the significance of his 


` teachings as a whole. If, for instance, he did 
(and we have not been referred to an y par- 
| ticular passage) speak of Krishna and Rama 


as heavenly messengers or autars, the cor- 
rective'is given in the far less definite claim 
atpage 160 iu Exhibit-V: "I do not say it to 


please anybody, ‘but God has revealed to me 
that Karishna and Rama were also righteous 


servants of God and had true connection 
with him;", and, if-he did identify himself 
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with the promised Messiah, he explained at 
page 143 that “ the perfect follower of God's 
revelation cannot be called an independent 
prophet, for this is a disrespect towards the 
Prophethood of Muhammad” and in the 
note on page 144 that "no prophet, who is 
also a lawgiver, can. appear after the Holy 
Prophet, even from among his followers. 
For this door is completely closed." . That 
Ahmad identified himself with the Ahmad 
whose advent is foretold in the verse above 
referred to, can involve no unorthodoxy, 
much less rejection. of any fundamental 
tenet unless, what we have not been shown, 
ali speculation as to the fulfilment of Qu- 
ranic prophecy is forbidden; and the quo- 
tation in Exhibit-I from the ,Alamgiri 
Fatwa must be inconclusive in the absence 
of information as to its context or the method 
by. which its author would have reconciled 
it with the Quranic text. Reference has 
been made to the extent to which Ahmad 
statedly accepted and proceeded from the 
fundamental tenets of Islam. It was then 
for respondents to show that the additions 
to and divergences from them involve their 
abandonment; and it is not possible on the 
materials before us to hold that. they * do 
so. It is satisfactory that a similar 


v. Malik Israfil (x). It follows that peti- 
tioner is not a murtad and his marriage 
with sth respondent is subsisting. 

his conclusion makes it necessary to 
consider the further defence, accepted in 
the alternative by the lower Court, that the 
respondents are entitled to acquittal, be- 
cause they acted without mens rea and in 
the honest belief that the marriage was 
dissolved. This is unsustainable. For 
there is. not really any question here of the 
doctrine of mens rea or of the application of 
section 79, indian Penal Code, since the 
respondents acted under a mistake of law 
or under a mistake of mixed law and fact, 
Reg. v. Tolsom (10) being distinguishable 
on that ground. .I am with all respect 
unable to follow the authority relied on by 
the lower Court, the judgment of Holmwood, 


J., in Abdul Gant v. Azizul Hag (2) and. 


must hold that, whatever» weight the good 
faith of respondents might deserve if the 


proper sentences to impose were in question, | 


. it is irrelevant to their liability to convic- 
tions. . b UE 


conclusion was reached in Khalil Ahmad | 


The case, however, is before us in revision 
and, with reference to the last clause of 
section 430, Criminal Procedure Code, the. 
only course open to us is to order a re-trial; 
Mr. Zafrullah Khan for petitioner does not 
ask us to take this course, since he desires ` 
only to obtain an authoritative settlement 
of the questions argued. Further proceed- ` 
ings are, in my opiuion unnecessary, since 
respondents acted in a mistaken, but honést, 
belief as to the law and only nominal sen- 
tencks would be the result. In these cir- 
cumstances, and for this reason, .thé petition _ 
is dismissed. 


Krishnan, J.—This is a Criminal Revision ^: 


Petition filed by the complainant against 
the order of acquittal, by the learned  Ses- 
sions Judge of North Malabar, of the accused 
in Sessions Case No. 12 of 1920,, of whom the 
5th accused, a Mopla woman, was charged 
with bigamy, under section 494, Indian Penal 
Code and the rest with abetment thereof. 
The Sessions Judge found that the 5th 
accused was lawfully married to the com- 
plainant but that he subsequently joined 
the new sect of Ahmadiyas and that there- 
upon after obtaining the opinions of certain 
Muhammadan theologians that his act 
amounted to apostacy and severed the mar- 
riage tie, she married a second time the 3rd 
accused in the case. She had also pleaded 
that the complainant had actually divorced 
her but that plea was found against by the 
Judge and has not been renewed before us. 
On these findings the question to be decided 
was whether her second marriage amounted 
to bigamy, and that depended on the fur- 
ther question whether the act of an ortho- 
dox Muhammadan in joining the Ahmadiyan 
sect amounted to apostacy under Muham- 
madan Law or not; for it is conceded on both 
sides that one of the recognized consequences ` 
of apostacy by a Muhammadan is to sever ` 
his marriage tie with his wife. All the 
authorities are agreed on that point. The 
learned Sessions Judge has upheld the con- ` 
tention of the accused that her husband ' 
did become an apostate by joining. the 
Ahmadiyans. He hasalso held that even 
if that view was wrong,.the woman acted 
with due care and caution and bona fide 
believed that her first marriage had come to | 
an end inlaw and that she was free to 
marry again, and, therefore, she was not 
guilty as there was an absence of mens rea 
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or guilty intention. He thus acquitted all 
the accused on those two grounds and we 
‘have to consider in revision the correctness 
of his views on the two points. 

Before doing so it is necessary to mention 


` that a preliminary objection was taken by 


the learned Counsel for the accused to our 


, heating the petition on the ground that no 


‘revision lies against an order of acquittal. 
‘It cannot, however, be said that the High 
Court has no power to interfere in revision 


. with the order of acquittal, for there is no 


stich restriction in the sections of the  Cri- 
minal Procedure Code which deal with our 
powers in revision, sections 435 and 439. 
On the other hand, clause (4) of section 439 
contemplates orders of acquittal being re- 
vised, for it lays down a restriction on what 
the High Court can do on such a revision. 
It enacts that the Court cannot convert a 
finding of acquittal into one of.conviction. 
This Court, however,asa matter of sound 
and recognised practice, has always refused 
to revise orders of acquittal at the instance 
of private parties except in very excep- 
tional cases. ‘This, however, is, in my 
opinion, one of those exceptional cases, as 
it raises two important questions of law, 
one of them of great interest to the new and 
growing class of  Ahmediyas and to the 
Muhammadans in general, and the. decision 
of the case turns entirely upon the decision 
of those two points of law and not on any 
appreciation of evidence. In these circum- 
stances,. we have decided to overrule the 
objection. 


Turning now to the question of apostacy 
taised, it is undoubtedly a question of 
Muhammadan theology to say what deviation 
from the. recognised doctrines of Muham- 
maddnism would amount to apostacy ; but 


as civil rights and legal status of parties 


are based on its decision, we must decide 
it ourselves. The accused has called 3 wit- 
nesses of the orthodox party whoassert them- 


selves to be men learnedi.in Muhammadan 


theolpgy and who say that the adoption 
by a Muhammadan ofthe tenets of Ghulam 
Ahmad Mirza, the, founder of the sect of 
Ahmediyas, amounts to apostacy under 
that law; but we cannot-accept their opi- 
nion as settling the- question, as argued 


for the accused, particularly as they are’ 


interested: as- orthodox Muhammadans in 


shows clearly that the 
scribe to the Kalma,that there is no God but 


denouncing the members of the new sect 
as unbelievers and as they have not given 
Satisfactory reasons for their opinions. As 
pointed out by Sir Abdur Rahim in his 
Muhammadan Jurisprudence, page 250, some 
people are too prone to charge others with 
unbelief and treat them as heretics, but 
the correct law is that, when heretical doc- 
trines are opposed to clear and indisputable 
taxts, they would amount to unbelief and 
not otherwise. Consensus of opinion as a 
source of law or the doctrine of Ijma is not 
universally recognised among Muhammadans; 
but even if we take consensus of opinion 
ás:a proper source of law there has not 
been, as pointed out by my learned bro- 
ther, such a lapse of time since the founding 
of the new sect of Áhmadiyas as to have 
developed any such general consensus of 
opinion tegarding the status of its members. 
We must, therefore, consider the doctrines 
of Ahmadiyas and see whether their adop- 
tion by Muhammadans would amount to 
heresy and make them apostates or muríads 
and put them outside the pale of Muham- 
madanism. It may be observed that, in 
doing this, we must take the doctrines as 
propounded by Ahmad himself and accepted 
by his followers and not the distorted 
version of them as given by their opponents. 
It is accepted by the complainant that the 
Ahamadiya doctrines are correctly stated 
ina smell pamphlet by Mr. Sher Ali, B.A., 
and published by Sadr Anjuman Ahma- 
diyya of Qadian, Punjab, entitled ‘ What 
distinguishes Ahmadees from non-Ahma- 
dees,” filed as an exhibit in this case, 
M. O. V. The creed of Ahmad is set out 
in it on pages 2 and 3. It begins by saying: 
“We are Muslims by the Grace of God. 
Mustapha (the Holy Prophet of Arabia) 
is our leader and guide. The wine of our 
spiritual knowledge is from the cup of the 
Book of God which is called the Quran.” A 
perusal of what is stated in the pamphlet 
Ahmadees sub- 


one God and Muhammad is his Prophet and 
unreservedly accept the Prophethood of 
Muhammad and the supreme authority of 
the Quran. In fact, it would seem that they 
differ from the orthodox Muhammadans 
only in some 6 points which are set out in 
the pamphlet and also by the learned 
Judge in his judgment, 


WA 


“. They are briefly stated as follows:— 

I. While both parties believe that God had 
.been speaking to his prophets in the past the 
non-Ahmadees hold that Muhammad was the last 
‘prophet with whom God spoke and since then 
He has not spoken to and will not speak to dny 
one.till the end of tinie. The Ahmadees, on the 
other hand, believe that God continues to hold 
communion with His holy servants now as in the 

ast. í 
2 2. While both sides accept that Muhammad was 
Khatamun Nabiyyin (the seal of the Prophets) 
they differ as to its interpretation. Ahmadees 
say that it means that no new prophet can arise 
except as a follower of Muhammad and bearing 
his seal and not that no new prophet can arise 
at all as the non-Ahmadees hold. 

3. Ahmadees admit into the list of prophets 
"before Muhammad world-teachers such as Zoroas- 
"ter, Budha, Krishna and Ramchandra and this 
they say is. according to the Quran but non- 
. Ahimadees refuse to acknowledge them as prophets. 
Of course, the Ahmadees-hold that Ahmad was 
himsel a prophet of God but unlike the earlier 
prophets he got his prophethood through Muham- 
. mad who was made a prophet-maker by God. 

4. Ahmadees believe that Jesus Christ was 


, actually crucified but he did not die on 
'the cross. He came out alive and went to 
Kashmir and died and is buried there. 


-Whereas the non-Ahmadees hold that Jesus was 
.bodily carried away to heaven by God before 
crucifixion. The Ahmadees think that the pro- 
phecy of the second advent of Jesus is to be ful- 
filled not by Jesus coming back in person but by 
his spirit entering another man and they believe 


this has been fulfilled by the advent of Ahmad 
himself. 


. §& While the non-Ahmadees believe that the 
promised Mahdi wil carry on a holy war or Jihad 
and spread Islam by the sword, Ahmadees repu- 
diate this doctrine and hold the promised Mahdi 
and the Messiah are the same and that he will 
spread Islam by arguments and heavenly signs 


‘and not by viclence. They accept Ahmad as that 
"Messiah. 


6. Ahmadees deny the claim of the Sultan of 
Turkey to the Caliphate and hold that every Muslim 
is bound to remain loyal to the Government under 
which he lives and-which protects him, 


These are said to be the main. differences. 

„I agree with my learned brother in thinking 
that these differences are not sufficient to 

justify usin holding that the Ahmadees are 

not Muhammadans but apostates. As al- 
ready stated, they accept the Kalma, the 

_Prophethood of Muhammad and the 
authority of the Quran. These undoubt- 

edly are the essential conditions for a 

person to be a Muhammadan, and they are 
complied with by the Ahmadees, that would 
seem to make them Muslims governed by 
the Muhammadan Law. Sir Ameer Ali 
says in his book on Muhammadan Iaw, 4th 
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Edition, Volume II,page 36 that, “Any person 
who professes the religion of Islam, in other 
words, accepts the unity of God and the 
prophetic character of Muhammad is a 
Muslim subject and is subject to "the 
Mussalman Taw. Solong as the individual 
pronounces the Kalma of Tauhid, the creed 
of Islam, it is not necessary for him or her 
to observe any of the rights and ceremonies 
or to: believe in particular. doctrines 
which imply Jman or belief" and again on 
page 112, “Every person who acknowledges . 
the Dieine Unity aud the messengership 
of the Arabian Prophet is regarded as with- 
in the pale of Islam; nothing more is re- 
&uired." To the same effect is the opinion 
of Sir Abdur Rahim.in his Muhammadan 
Jurisprudence, page 249, where he says the 
Islamic faith consists in acknowledging the 
authority of one God the Lawgiver-and the 
truth of Muhammad's mission as his prophet. 
Similar expressions of opinion are found in 
the judgment of Mahmood, J., in Queen- 
Empress v. Ramzan (7) andin Ata Ullah v. 
Azim Ullah (8) which wag a case relating to 
the sect of Wahabis ; though the decisions ` 
in those cases referred to worship in a mos- 
que, they are of value to show how eminent 
Muhammadan Lawyers have looked upon 
the question as to who are Muhammadans. 
Besides those cases, the learned Counsel for 
the petitioner has brought to our notice one 
recent decision in which the very question 
raised before us as to the status of Ahmadees 
seems to have been raised, viz., the case 
of Khalli Ahmad v. Mahk Israfil (1). 
It was expressly ruled there that the sect 
known as Ahmadees are Muhammadans 
notwithstanding their pronounced dissent 
on several important matters of doctrine 
from: the orthodox Muhammadan faith. 
In view of these authorities, which I accept, . 
it follows that a Muhammadan does not 
become an apostate by merely accepting 
the doctrine of Ahmadees. The Ahmadi- 
yans are, in my view, only a reformed sect 
of . Muhammadans. 
If we examine the 6 points of differenc 

set out above between the Ahmadees and 
the. non-Ahmadees none of them seem to 
refer to any essential principles of Muham- 
madanism or to conflict with the Quran. The 
point that has been most -pressed before us 


-is that Ahmad having set himself up as a 
prophet has by that very act become an 
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@postatee and his followers as followers of an 
apostate. are also apostates. No autho- 


rity has been cited for this contention. "We. 
cannot act on what D. W. No, 4 says in his’ 


answer. Exhibit Iis stated in the Fatwa 
Alàmgiri. The original passage has not 
beeh shown to us nor has it been shown 
that it applies to a case like the present 
where the Prophethood of Muhammad is 
unreservedly accepted: ` 

For the above reasons, I have come to 
the conclusion’ that the complainant never 
became an apostate and that his marnage 
with the 5th accused was subsisting at the 
time of her second marriage. We have now 
to ‘consider whether the plea of good faith 
‘and absence of mens vea is established “in 
the case and is a proper defence to thè 
charge. It is said that the accused acted 


in good faith because she obtained the- 


opinion of D. W. No. 4 and others that she 
was entitled to re-marry and her learned 
Counsel has relied on Reg v. Tolton (xo) and 
on section 79 of the Indian Penal Code. 


Now, in.this matter I think we must be 


güided more .by the wording of the sec- 
tion: of the Code than on the English Law. 


Section 79 only excuses a person who by: 


reason of a mistake of fact and not by 


. reason of a mistake of law in good faith 
“believes himself to be justified by law in 
` doing the act in question. 


‘see, there is no question of fact on which the ' an 
“sa Sg—Criminal  proceeding—Death of 


5th accused made any mistake. It was 


purely one of law whether the fact of her: 


husband becoming an Ahmadee made him 
an postate in law and severed her marriage 
tie. Her acting on the opinion of others 
‘is thus no. answer to the-charge against 
ker, though, as observed by my learned 
brother, it may be consideted in mitiga- 
tion of sentence. The English case cited 
is distinguishable on the ground that there 


the mistake was one of fact. The opinion. 


of Holmwood, J., in Abdul Gant v. Azizul 


Hag (2) relied on by the Sessions Judge 


cannot, with all respect, be accepted as an 
authority, as the learned Judge has not dis- 
cussed the question or referred to any 
autheritv and has not noticed the difference 
between the cflect of a mistake of law and 
of a mistake of fact. Sharfuddin, J., who 
sat with him put the' case on the ground 


that the marriage which was broken by the. 


husband becoming a Christian could not 
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be held to be subsisting during the period 
of iddut when the 2nd marriage was con- 
tracted and, therefore, no charge for big- 
amy would lie. On the other hand, it has 
been held in Bombay in Reg. v. Sambhu 
Raghu (3) and again in Bat Ganga v. Emberor 
(4) that believing in .good faith that the 
accused was justified in re-marrying is not 
a defence to a charge of bigamy but can be 
considered only in mitigation of sentence. 
This same view has been taken in Punjab 


[see Nandi v. Emperor (5) I hold, 
therefore, that the second ground of 
defence of' the accused also fails. In the 


result, the ‘acquittal must be set aside, but, 


in the circumstances of this case, I agree 
that it is not necessary to order a re-trial, 
M, C. P. . 
Acquittal set aside. 
Re-trial not ordered, 


LAHORE HIGH COURT. 
CRIMINAL APPEAL NO. 617 OF 1922. 
September 19, 1922. 
. Preseni.—Mr. Justice Broadway, 
| ` and 
. Mr. Justice Martineau. 
EMPEROR—-APPELLANT 
versus | 
MAUJ DIN AND OTHERS—RESPONDENTS. 

Probate and Adminisivation Act (V. of 1881), 
injured 
parly— Abatement. 

The principle laid down iu section 89 of the 
Probate and Administration Act has no application 
to a criminal prosecution. (p. 78, col. 2.) ' 

A criminal prosecution cannot abate merely 
on account of the death of the injured party, 


(p. 78, col. 24 


Iskar Das v. Emperor, 10 P.R. 1908 Cr; 1312 P, 
L. R. 1908 8 P. W. R 1908 Cr., 7 Cr. L. J. 290, 
Rama Nand v. Teja Singh, 40 Ind. Cas. 1008; 26 
P. R. 1917 Cr.; 18 Gr. L. J. 688; 31 P. W. R. 1917 
Cr., Labhu v. Emperor, 52 Ind. Cas. 797; 25 P. R. 
I919-Cr. ; 20 Cr. L. J. 717. dissented from. 

Imperator v. Nur Mahomed, 8 Cr. L. J. xoo; 1 
S: L. R. 72, Muhammad Ibrahim Sahib v. Shaik 
Dawood, 65 Ind, Cas. 549; 44 M. 417; 40 M.L. J. 
351; 13 L. W. 379; (1921) M. W. N. 227; 23 Cr. 1. ~ 
J. 117; 30 M. L. T. 349, Hazara Singh v, Emperor, 
59. Ind. Cas. 918; 2 L, 27; 22 Cr. I, J. 166; (1922) 
A. X. R. (L.) 227, relied upon. l 


Appeal from the order of the Sessiong 
Judge, Jhelum, dated the ‘roth April 1922, ` 
reversing that of the Magistrate, First Class , 
Pind Dadan Khan, District Jhelum, dated- 
the 28th March 1922. > gs E 
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Mr. D. C. Ralli, Assistent Legal Re- 

membrancer, for the Appellant. 
JUDGMENT. | 

Broadway, J.—Mauj Din, Mohammad 
Afzal, Musammat Sabhrai. and M usammat 
Jawai were proceeded against on a complaint 
filed by Mangal Sain under section 498, 
Indian Penal Code, in which he charged the 
four persons with having abducted his wife, 
Musammat Bhagwanti,° 

Apparently after the trial had come to 
an end and judgment alone remained te 
be pronounced .Mangal Sain died. The 
Magistrate convicted the four persons above 
named and passed various sentences on 
them. l 

These persóns appealed to the Sessions 
Court and their appeal was accepted on 
the ground thát a.complaint under sec- 
tion 498, Indian Penal Code, wasa personal 
action and the right to continue the 
case came to an end on the death of the 
complainant. Mauj Din and his three 
companions were, therefore, acquitted. 
Against this acquittal the Local Govern- 
ment has preferred an appeal under section 
417, Criminal Procedure Code. 

The learned Sessions Judge proceeded on 
Ishar Das v. Emperor (x), an authority fhat 
was followed in Rama Nand v, Teja Singh 
(2 and Labhu v. Emperor (3) but was dis- 
sented from in Hazara Das v. Emperor (4). 

In Ishar Singh v. Emperor (x) the criminal 
proceedings were for defamation and it was 
held by a Division Bench of the 
Chief Court that such proceedings termi- 
nated on the death ofthe complainant, a 
prosecution for defamation being essentially 
a personal action. Reliance was placed 
on section 89 of the Probate and Ad- 
ministration Act and Krishna Behari Sen 
v. Corporation of Calcutta (5) by way 
of analogy. In Rama Nand v. Teja 
Singh (2) the complainant had institut- 
ed criminal proceedings under section 323, 
Indian Penal Code, and I held that 
just as a prosecution for defamation was 


(1) ro P. R.1908 Cr; 112 P. L. R. 1908; 8 
P. W. R. 1908; 7 Cr. L. J. 290. 

(2) 40 Ind. Cas. 1008; 26 P. R. 1917 Cr.; 18 
Cr. L. J. 688; 31 P. W. R. 1917 Cr. 

(3 52 Ind. Cas. 797; 25 P. R. 1919 Cr.; 20 Cr. 


L. J. 717. , ; 
(4) 59 Ind. Cas. 918 ; 2 L. 275 22 Cr. L. J. 166; 
11922) A. I. R. (L.) 227. . 
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a personal action so was a  progecution, 
for -causing simple hurt, and  apply- 
ing the same analogy and following 
Ishar Das v. Emperor (1) I held that the 
prosecution could not be carried on after 
the death of the complainant. 

This view was accepted by Rattigan§ C. 
J.. in Labhu v. Emperor (3). In 
Hazara Singh v. Emperor (4) four 
persons had been sent up by the Police for- 
trial under section 304, Indian Penal Code. 
Two were convicted under section 304, 
Indian Penal Code, and the two others, 
under section 325, Indian Penal Code. . On 
appeal the learned Sessions Judge altered 
the conviction of all four to convictions 
under section 323, Indian Penal Code. 
hey then moved the High Court on the 
Revision Side contending that as ' the 
injured man had died the prosecutions had 
abated, : 

The case came before a Division: Bench 
of this Couet when three decisions above 
quoted were considered and it was 
held that section 89 of the Probate and . 
Administration Act had no application to 
a criminal prosecution, e 

A reference to that section will show 
that this view is undoubtedly correct and 
the same view has been expressed by 
the Madras High Court in Muhammad 
Ibrahim Sahib v. Shaik Dawood (6) in 
which the circumstances were very similar. 
Indeed the previous authorities did not lay. 
down that section 89 of the Probate and 
Administration Act governed criminal pro- 
secutions, but that section was relied on 
as laying down certain principles that 
by way of analogy might be applied to : 
criminal proceedings, having regard to the 
narrowness of the line between a prosecu- 
tion and a suit for damages. 

After a careful consideration of the judg- 
ment of  ScottSmith, J., in Hazara 
Singh v. Emperor (4). I have no doubt 
that the later view is preferable and that 
a criminal prosecution cannot abate mere- 
ly -on account of the death of the injured 
avd [see also Imperator v. Nur Mahomed 
7)]. 


(6) 65 Ind. Cas. 549; 44 M. 417; 40 M. L. J. 3511 
I3 L. W. 379; (1921) M. W. N. 227; 23 Cr. I. J. 
117; 30 M. L. T. 349. 

(7) 8 Cr, L. Js 19091 1 8. Ty Re 72, 
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I would, therefore, accept this appeal 
and as the learned Sessions Judge has 
given no finding on the merits I would set 
aside the order of acquittal and return the 
appeal to him.for disposal. 

Martineau, J.—I coucar. 

Z. K. Appeal accepted. 


PATNA HIGH COURT. 
AL- REVISION No. 216 OF 1922. 
UR s May 2, 1922. 
Present:—Justice Sir B. K. Mullick, KN, 
: and Mr. Justice Coutts. 
HIRANAND OJHA-—PETINMONER 
TE" versus 
. EMPEROR-——2OPPOSITE PARTY. 
Criminal Procedure Code (Act V of 1898), ss, 
IIO, 192— Transfer, of proceeding under s. 110 
zı — Information, recewing of. . 
inasmuch as.a proceeding under section 110 
of the Criminal Procedure Code is a case, the 
transfer.of such a proceeding from the Court of 
one Magistrate to that of another is authorised 
by section 192 of the Code. (p. 80, col. 2.) 
The law in no way limits the method iu which 
, & Magistrate is to receive information under sec- 
tion iro of the Criminal Procedure Code. Where 
information addressed to one Magistrate is sent 
on by him to another, there is nothing in section 
110 of the Criminal Procedure Code to preclude 
the latter from acting on the information so re- 
ceived. (p. 8o, col. 2.) E 


Criminal revision against an'order of. 


the Judicial Commissioner, Chota Nagpur, 

. dated the 26th January 1922; modifying 

that 8§ the Deputy Magistrate,. Palamau, 

dated the 28th November: 1921. | 
Mr. K. N. Chaudhury (with him Mr. Devaki 

Prasad: Sinha), for the Petitioners. 

Mr. H, L. Nandkéolyar, Assis.ant. Govern- 


ment Advocate, for the Crowa, 
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‘breach of the .peace. 


` "JUDGMENT. 

: Coutts, J.— This is-an application made 
in revision against an order of the Judicial 
Commissioner of Chota . Nagpur on the 
ground that the Magistrate who passed 
the order under section rro, Criminal Pro- 
cedure Code, acted without jurisdiction. 
The facts of the case, so far as they are 


‘necessary for the disposal of this application, 


are that certain tenants of the petitioner, 
Hiranand Ojha, filed an application before 
tfe Commissioner of the Chota Nagpur 
Division while he was on a visit to Palamau, 
complaining about extortion and oppres- 
sion alleged to have been committed by 
Hiranand Ojha. The Commissioner for- 
warded the application to the Deputy Com- 
missioner of Palamau, who, in his turn, 
forwarded it to the Superintendent of Police 


' for enquiry. Under the orders of the Superin- 
"^ tendent of Police, the Inspector made an 


enquiry and submitted a report on the znd 
June 1921, in which he stated that there 
was sufficient evidence against Hiranand 
Ojha and some of his servants for a proceed- 
ing under section Iro, Criminal Procedure 
This report was received by Mr. 
Chatterji, Senior Deputy Magistrate in 
charge, who forwarded it to another Deputy 
Magistrate, Babu Bishundeo Narain Sinha, 


"with the following order :— | 
“To Babu Bishundeo Natain Sinha for disposal. 


He will please draw up proceedings and summon 
the accused for a date convenient for him,” 


.On receipt of this order Babu Bishundeo 
Narain Sinha directed that the case be put 
up on the following day. After going 
through the Inspector’s report on the follow- 
ing day (14th June) he passed an order to 
the effect that he had read the report of the 
Inspector of Police, and from the report 
it appears that Hiranand Ojha and others 
were in the habit of committing mischief, 
extortion, and other offences involving a 
He finally passed an 
order directing that Hiranand Ojha, Dharam 
Deyal Missir and Maheswar Dubey should 
give security to be of good behaviour, 

On a reference’ made to the Judicial Com- 
missioner under section 123, Criminal Pro- 
cedure Code, Dharam Deyal Missir was 
released altogether and the security which 
was demandéd from the other two accused, 
who are the petitioners naw before us, was 
reduced: ` 


o 
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The contention of the petitioners now is 
that'the order is without. jurisdiction be- 
cause the Senior Deputy Magistrate having 
taken cognizance of the case, he could not 
transfer it to Babu Bishundeo Narain Sinha. 
There are two points of view, either Mr. 
Chatterji took cognizance of the case ‘or 
he did not. 


under section 192 (2), Criminal Procedure 
Code, to Babu Bishundeo Narain Sinha, 
who was also empowered under section IPO 
to dispose of the case. It has been contend- 
ed by the learned Counsel for the petitioners 
that section 192 (2) does not apply to pro- 
ceedings under section iro, but he seems 


to be under some misapprehension as to- 
Section 192 deals. 


the scope.of section 192. 
with the transfer of cases. A proceeding 
under section rro is undoubtedly a case, 
- although .the section ‘does not deal with 
particular offences and the cognizance that 
is there taken is not cognizance of an offence 
but cognizance of a case.. To say. that 
section I92 does not apply to proceedings 
under section IIO, is taking a very narrow 
view of the-section which, in my view, is not 
authorized by the wording of that section. 
It has.been held that section 192 applies 


to proceedings under section 145 and there. 


is no reason why it should not also apply 
to proceedings under section IIO. < 
. The other view is that Mr. Chatterji ‚had 
not taken cognizance and it is suggested 
that he is the only Magistrate who could 
have done so under section 110. J am un- 
able to accept this contention. fection 
IIO, runs as follows :— : 
.* Whenever a Presidency Magistrate, District 
Magistrate, or Sub-Divisional Magistrate or a 
Magistrate of the First Class specialiy empowered 
im this behalf by the Local Government receives 
information that any person within the local limits 
of his jurisdiction is by ....,. such Magistrate 
may, in manner hereinafter provided, requite 
such person to show cause why he should not te 


ordered to execute a.bond, with sureties, for his. 


good behaviour for such period, not exceeding 
three years, as the Magistrate thinks fit to fix." 


Now, it is not denied that Babu Bishun- 
deo Narain Si: ha is a First Class Magistrate 


speciall empowered by the Locai-Govern- 


ment end it is also not denied that he in fact 
received the information ; but it is contend- 
.ed that.the information was sent to him 


through Mr. Chatterji, Senior Deputy Magis-. . 


trate, and that, therefore, he could not take. 
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If he did take cognizance oft 
the case he was empowered to transfer it. 


(1023) 
cognizance.. The law in no way limits the 
method in which. the Magistrate who is em-, - 
powered by the Local Government is to. 
receive the information; and even if the, 
information is addressed to the Judicial 
Commissioner or to another Magistrate and 
is received by Babu Bishundeo Narain 
Sinha, there is nothing in-the section which 
would preclude him from acting on the infor- 
mation so received. It may be that there 
are executive orders preventing any Magis- 
trate, except the Deputy Commissioner, 
from acting on information, but the section 
makes no such restriction, and this being so 
the acflon taken by the Deputy ‘Magistrate 
in this particular case is certainly not with- 
out jurisdiction. MEE. 
e In the result, then, I see no reason to 
interfere and I would dismiss this appli- . 
cation. l 
Mullick, J.—I agree. In, the absence 
of evidence to the contrary it must be assum- 
ed that Mre Chatterji had power under sec- 
tion 192 to transfer the case to Babu Bishun- 
deo Narain Sinha. ` 


N. K. Rule dischargcd. 
. 
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is SPECIAL BENCH. 
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.. REFERENCES NOS. 4, 7, 8 AND 9 OF 1921. 
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- 
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wea; o... EMPEROR—PETITIONER 
S cw "o. versus” ; 


|" Babus RAJANI KANTA BOSE Aur. 
ANOTHER—OPPOSITE PARTIES, 
IN No. 7 OF 1921 
Babus RAJ ANI KANTA NAG AND ANOTHER 
—OPPOSITE PARTIES. l 
IN'No. 8 oF 1421 . I. 
Babu ANNADA CHARAN ROY 
~-OPPOSITE PARTY. 
In No. 9 OF 1921 
| Bdbu SURENDRA KUMAR NAG 
toa, 0 .—ÜOPPOSITE PARTY? .. 
Legal Practitioners Act (XVIII of, Pur 
- $8, I3, I4— Civil Procedure Code (Act V of x908), 
O. - III, v..4— Umpvrofessional conduct— Boycott 
of Cowris—Vakalatnama, acceptance of—Pleader, 
obligations  of— Fees$ non-payment — of — Pleader, 
whether can decline to conduct case—Special agree- 
' ment entitling kim to do so—Onus— Non-attend- 
ance-— Justifying reasons—Discharge of. Pleader 
. — Notice to client—Permission of Court—Proceed- 
, ings. for unprofessional conduct —Quasi-crtminal 
` proceedings. 
Where a Pleader, after accepting a vakalainama, 
+ fails, without justifying necessity, to appear on 
behalf of his dient on the date fixed for the hear- 
ing of the case, he is guilty of unprofessional con- 
duct within the meaning of section 13 of the Legal 
Practitioners Act-and proceedings can be drawn 
‘up against him accordingly. (p. 97, col. 2) : 
A Pleader is not justified to abstain from -the 
Court under threat of social. boycott . and 
in pursuance’ of ‘a ‘resolution passed at.a public 
meeting to‘ boycott. the Courts-to express dis- 
satisfaction with Public Administration.« Where 
-a Pleader accepts a vakalatnamaz-in general and 
.common terms, he is not justified to decline to 
‘attend the Court merely because no fee is tendered 
' or paid to him. (p. ror, col. 2.) ir 
Per: Sanderson,: C. J.—The acceptance of a 
_vakalatnama in a suit by a Pleader entails a duty 
, upon the Pleader to attend the, Court on the day 
' fixed for the hearing of the suit, unless it is proved 
“that his obligations towards his client entailed by 
the acceptance of-the vakalatnama: were limited 
by £ special arrangement. accompanying the ac- 
ceptance of the vakalatnama. The onus of proy- 
ing such special arranwement lies on the Pleader 
concerned. (p.-91, cols. r- & 2.) 
` In the absence of proof of any special agreement 
: to that effect, the mere fact that no fee is tendered 
, or paid is no justification for the Pleader's refusal 
` to attend to the.client's interésts. (p..or, col. 2.) 
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his client; is bound to give the latter reasonable 
notice so as to afford hini an opportunity of obtain- 
ing other legal assistance. (p. 93, col. 2.) 

A Pleader has a duty not only towards his client 
but also towards the Court, and it is his duty ta 
co,operate with -the Court in.the orderly and pure 


" administration of justice. (p. 97, col. 2.) 


Per ‘Woodroffe, J.—If a person becomes a légal 
practitioner, and holds himself out for and accepts 
employment, he becomes an officer in a judicial 
system: in which his position, rights and duties 
and the authority to which he is subject are deter- 
nfined. He cannot act or combine with others to 
act against such authority. He cannot join in 
an action to boycott the Court or any particular 
Judge because of any grievances, realor alleged, 
whether touching the Courts or of a political or 


' other character. (p.:98, col. 1.) 


It is open, to any legal practitioner for reasons 
personal to himself, to refuse to practise ina par- 
ticular Court or before a' particular Judge. But 
he can only adopt this:course either by refusing 
briefs in such-Court, or before such Judge, or if 
he has accepted a brief or vakalatuama, by- first 
properly discharging himself on due notice to the 
client and in the latter case to the Court. But 
concerted action’ by a whole body of legal practice 
‘tioners to boycott a: Judge or Court in protest 
‘against -an alleged wrong of one of its members or 
in respect of its conduct of the administration of 


justice generally is not permissible, because the Bar 
“in any such case cannot constitute itself an author- 


ity to adjudge'on such greivance and its duty is 
"not to impede the administration of justice by 
collective abstention from Court, but to make its 
representation through (if there be one) its Associa- 
tion to the High Court which has superintendence 
in such matters. (p. 98, col. 2.) 

A -Pleader cannot be charged with grossly im- 


` proper -professional conduct because by reason of 


circumstances not under his control, he was pre- 
vented from.doing a duty towards his client. 
(p. 98, col. 2.) l 

It would not be possible to charge a legal prac- 
titioner with grossly improper conduct if he omit- 
ted to carry out his duty to his client by reason of his 
genuine fear of any real and substantial injury, 
physical or otherwise, to himself or family. Nor 
would it make any difference if such fear were in 
fact, unfounded if, in fact, it was sincerely enter- 
tained. (p. 99, col. r.) i 

Proceedings against Pleaders under. section r3 
of the Legal Practitioners Act are guasi-criminal 
in the sense that they may. result in penalties, 
(p. 100, col. 2.) : 

Quasi-criminal proceedings are not criminal 
proceedings in the sense that all rules of procedure 


r 


applicable in criminal trials are necessarily in force 


in a quasi-criminal proceeding. (p. 100, col. 2.) 
. Where it is shown that a Pleader has accepted 


“a vakalatnama in a general and common form 


and refused to act, this is sufficient to start & pro- 


_ ceeding against him under the Legal Practitioners 


Act. (p. xoz, col. 2.) . 

If a Pleader stipulates for payment of fees before 
he does any work he'is not hpund to do such work 
without such payment. If, however, he accepts a 


` vakalatnama without such stipulation, that is, gives 


A: Pléàder;-who- does not intend- to -appeár:tór- :credit-to-his client he must pfoceed to represent 


6 < 
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him, even though unpaid his fecs until either his 
client discharges him or he properly discharges 
himself, (p. rot, col. 2.) 


` Per Monkerjee, J.—The failure of a Pleader to 
appear to conduct the case before he has discharged 
himself in the manner prescribed by law, unless 
such failure can be justified, renders him liable to 
disciplinary action by the Court. It is not practic- 
able to have a complete enumeration of justifying 
circumstances which must necessarily depend upon 
the facts of each case. It may be successfully 
urged as a justifying reason for failure to attend 
to a case, that the absence was in fact due to over- 
riding pressure of circumstances beyond the control 
of the Pleader, notwithstanding an honest desire 
on his part to perform his duty towards his client 
and towards the Court. (p. 105, cols. 1 & 2.) 


A Pleader is more than a mere agent or servant of 
his client. He is also an officer of the Court, and as 
such he owes the duty of.good faith and honourable 
dealing to the Courts before which he practises his 
profession. (p. 105, col. 2.) 


Any attempt on the part of, a Pleader to boycott 
the Courts or to obstruct the administration of 
justice by a resort to any form of device, consti- 
tutes ground for disbarment or suspension. (p. 1c6, 
col. 1.) ` 


Proceedings against a Pleader under the Legal 
Practitioners Act are not of a criminal nature. 
They are neither civil. suits nor criminal prose- 
cutions. They are special proceediags reshlting 
from the inherent power of the Courts over their 
officers. (p. 106, cols. 1. & 2.) 


A Pleader against whom a charge of unprofes- 
sional conduct is brought must be allowed an oppor- 
tunity of making his defence unless he does not 
choose to make any. (p. 107, col. 1.) 


When in answer to a charge made against a 
Pleader, a written statement has been filed in a 
proceeding under section 14 of the Legal Practi- 
tioners Act, it is not obligatory on the Court to 
rule out all conceivable hypothetical grounds, 
which could have been, but had not been, set up 
in answer. The justice of the case may ordinarily 
be met, if the enquiry proceéds on the basis of the 
charge and the answer.(p. 107, col. 2.) 


References under section r4 of the Legal 
. Practitioners Act, 1879, made by the District 
Judge, Noakhali, in the: matter of Mis- 
-cellaneous Cases Nos. 54, 55, 159, IOI, 162 
and 322 of 1921. 


Mr. B. L. Mitter, Standing Counsel (with 
him Babus Dwarkanath Chakravarty, Senior 
Government Pleader, and Surendra Nath 
Guha), . for. the Government, in No. 8. 
—In this case, there was a Rent 
Suit No. 318 of 1920. In that suit 
there were three — plaintiffs—Prasanna, 


t 
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Jasoda and Sashi, Prasanna alone gave a 
vakalatnama (Exhibit 2). There was a 
second vakalatnama given by Jascda and 
Sashi which was accepted by Babu Annada 
Charan.Roy on roth January 1921 (Exbjbit 
3). ‘This gentleman also accepted the other 
vakalatnama (Exhibit 2). So that he was 
retained for, all the three plaintiffs. The 
case was fixed for hearing on 2nd June 1921. 
Mr. Roy is the Secretary of the Local Bar 
Library. He called an informal meeting to 
consider whether the Pleaders should or 
should mot obey the-Aarial.in view of the 
public feeling. The opinion of the majority 
was that it was not, safe to disobey. On 
2nd June 1921 plaintiff Jasoda, who is a. 
cousin of Mr. Roy living in the same house, 
went tò the Pleader and asked him to move 
for an adjournment. “On his refusal he filed 
a petition (Exhibit 1) which was granted 
and the case was postponed. 2 

[SANDERSON, C. J.—The petition states 
that the adjournment was necessary on 
account of the kartal of the Pleaders. Is 
that a correct translation ?] 

In his explanation the'Pieader states that 
he informed.his client of his inability to 
come to Court and that he was working 
gratis by reason of relationship. The Govern- 
ment Pleader, the Public Prosecutor, anda 
Mukhiear attended on that day. 

[WoopROrFE, J.— We should proceed on 
the basis of legal evidence.] 

In the meeting it was also resolved that 
the people would punish those who would 
disregard the resolution. Subscriptions 
were being raised and any one who refused 
to pay was to be afraid of the consequences 
of non-payment. Social ostracism could be 
made only in a caste meeting and not ina 
meeting of motley crowd like the present one 
which consisted of Hindus, Muhammadans 
and all sorts of people. Six witnesses were 
examined on behalf of the Pleaders. At 
first proceedings were drawn up against 
the .present gentleman and another Jatin 


. Babu. But it having been proved that he 


was lying ill at the time, the case against him. 
was dismissed. There was, firstly, a Public 
meeting at Noakhali. Secondly, an informal 
meeting of the Local Bar’ Association that it 
was not safe to attend Court. From that it 
is to be inferred that the Pleader intended to 
absent himself from Court. ‘Thirdly, there 
was an actual strike of the Pleaders. wha re- 
A a 


+ 
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appeared in Court: after the period. From 


that- T would ask you to infer that there was 


a common object to boycott the Court. 


[Woobrorre, T ——Is that one 
charges ?]' 
Ves- The next point is that the risk is 


illusory. ` ‘Lastly; the extent of the punish- 
ment meted out to Jasoda Babu, the Govern- 
ment Pleader, ' was only Rs. 25. Under 


these . circümstances it is’ clear that thé 


Pleader never intended to appear in Court. 
Babu M onmotha Nath Mukerjee (with him 
Babus ‘Bepin Chandra Bose and Radhika 


Ranjan. Guha), for the Opposite Party. — 
_ The teference ought to be discharged iu the 


interests" of all—the public, the litigants and 
the Pleaders. Charges framed agaimst* me are, 


(1) ‘joining the haytal and the non-co-opera- 


tion ahd- not attending in’ furtherance’ of 
boycott of Courts resolution; 
absenting from Court arid, neglecting client's 
work under section 13 (f) of the Legal Practi- 


tioners Act,and (3) misconduct under section , 


I3 (b). of the Legal Practitiotiets Act. "These 
charges raise a vety important issue, viz., 
_whether‘a Pleader is bound to attend ‘merely 
because ‘he ‘accepts a vakalatnama. Apart 
from: the’ d contract itself ` a Pleader 


us 


Te will be ‘bound ee the "spécial ternis of 
‘the contract. "The mere” acceptance ‘of a 
vakalatnama does not ‘require’ a Pleadet 
to "attend" in connection with “the case 
on every day, “Ii ‘other words, a 


vakalatnama : ‘does ' not ` contain ‘all - the. 


terms of a contract. There is ‘hardly any 
mention of fees in the vakalatnama.’ It is 
filed in Court ‘simply to let the Court know 
that a certain person has appeared for à 
certain party.’ Mere ` non-appearance is not 


a thing ‘upon which ‘a Court can hold a - 


Pleader guilty of neglect of duty unless, the 
. client is injured thereby. '' 

[SANDERSON, C. J.—In ‘this case the 
Pleader, on accotint of the haríal, declined to 
comè 'and did nót come. ""Theréi is no ques- 
tion eof injury.] © | 

“The client does not feel, aggrieved. He 
took the advicé of: His Pleader ‘to’ apply for 


adjournment. The ‘client - evidently ‘has . 


right to damages against. the: Pleader. 

submit the Court cannot hold me guilty: of 
neglect of duty. It-is absolutely. a matter 
„as between the PAIGE: and his client. and . 
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‘of the 


(2) wilfully .' 


approached him on the 


4 


not the Court. A proceeding under the 


Act is” of: a  quasi-criminal character. 
Refers to Nil Kunt Biswas, In re (I). 
Strict proof of the charges should be given 


in’ accordance with law. 


[SANDERSON, C. J.—In that case the 
Mukhtear was charged with criminal offence.] 
But the principle remains the same. The 
charge must be strictly and legally proved. 

* [MOOKERJEE, J.— Whether the case be 
civil or criminal ‘al 
. Ves, my Lord, in either case. ` Refers to 
Government Pleader v. ‘Raghunath S. Sule 
(2. In the petition for postponement it 
Was prayed | that ten days’ time might be 
granted to procure witnesses. The reason 
given was on account of the hartal 
óf the Pleaders. That petition was not on 
oath. It was a general petition. . In 
his cross-examination he says that he did 
not approach any of the Pleaders on that 
day. That is the only sworn testimony, 
And on thát you are asked to hold me guilty 
of the neglect of duty. 

[SANDERSON, C. J.---But your client said 
that his client approached him.] 

Then the position is this. The Pleader 
is guilty of breach of duty because he tells 
his client to make arrangements as he would 
not be 'able^to appear before the Court. 
Therefore, the general question comes in 
whether, irrespective of the contract between 
a ' Pleader and his client, the former would 
be eüilty of breach of duty if he ‘does not 
attend Court on all days in connection with 
the case. -It would not be safe to infer from 
these statements that the Pleader refused,to 
attend Court on the request of bis client. 

“fWoobrorre, J.—How many days before 
did he inform his client ?] . 

‘Tt is stated that he informed beforehand. 

| [SANDERSON, C. J.—Supposing the client 
rst when he 
declined, then he did not approach: on the 
2àd?] ' 

"[hat would raise ‘the’ question whether 
that would be a breach?of duty. 

‘ [MOOKERJEE, ].—We do not know what 
the contract was. | 4 

It is the duty of the other E to prove 
the contract apart from the vakalatnamac 

m ; 
(1) 9 W. R. 29 Cr. 
4 Ind. Cas. 265; 


(2) 19h fado pam diia 
L, Ry 2m : i 
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They have failed to prove it. The terms of 
the actual contract have got to be proved 
by the other side in a proceeding of this sort. 


The plaintiff got his work done by me accord. 


ing to his choice and convenience. It that 
be the contract then where is the breach? 
If a Pleader satisfies his client with his 
reasons for non-attendance, then there can 
be no breach of duty. The other side wilt 
have to show that I joined the hartal and, 
the non-co-operation with reference to the 
first charge. There is no evidence on that 
point absolutely. All that they have 
proved is that Í did not attend during the 
period and that I did not attend on the 
particular date. 

[SANDERSON, C.T.—They have proved the 
resolution of the Bar Association and that 
only. two Pleaders attended Courts during 
the period of the kartel]. 

The evidence is that after the resolution 
of the pubiic there was an informal gather- 
ing of the Pleaders in the library and the 
opinion; of the majority was that it would 
not be safe to come to Court in disregard 
to the public feeling which was running 
' high. One of the gentlemen had to suffer 
indignities for attending Court. It may 
be that.the Pleaders lacked in courage and 
high sense of military duty in attending 
Court. I am concerned only with what 
operated on my mind. I stated that I asked 
cther people to attend Court. That state- 
ment has been proved. I succeeded in 
inducing the client to apply for postpone- 
ment. I did not risk to appear in Court. 
That does not show that I was acting in 
combination or in furtherance of the common 
cbject to boycott Courts. That phrase has 

received judicial ‘interpretation by a Full 
" Bench of this Court in a case under section 


749 of the Indian Penal Code. Refers 
Queen v., Sabtd Alt (3) There 
n be some plausible evidence on 


which you should proceed: The position 
would have been different if they could 
show that I joined the Aartal and the non- 
co-operation movement. ‘The terms of the 
contract have got to be proved. I submit 
in every case there is a special contract 
between a Pleader and his client. 
vakalainama is nota contract at all. Every 
contract must have a consideration, The 


(3) 20 W. R. 5 Cre B.R, 347 (F. B). a 
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, brong 


consideration is not there. The aia 
nama does not contain all the terms of the 
contract. The mere fact of filing a vakalat- 
nama does not mean that ‘the terms of*a 

contract have been fully set out there. | 

[MOOKERJEE, J.—It stated “and we shall 
pay Pleader’s fee liter on.7] ' - 

Where is the evidence that I undértook 
to appear on any occasion in ‘connection 
with. the case. ` What was the duty? ‘To 
determine that you shall have to look to 
the conftact. You cannot merely look" to 
the vakalatnama. 

[SANDERSON, C. J;—Ifthe client apptoacha 
ed hin on the Ist June that is'the' contract. - 
It is a finding of fact.] ` 

I submit it is not a finding:offáct. Iti is 
merely a report of the District? Judge to: 
your Lordships. l 

|WOODROPFE, J.—If you go pu of ahe 
one charge you bring yourself under the 
other cbarge.] 

Isimply advised the client to make arrange- 
ments as I would not be able to attend: 
Court. What improper conduct is there? 

I am not bound.to prove those things 
which pu other.side is, bound to prove. 
Refers. . Governor of Bengal v. Moti: 
Lal Ghosh (4). You cannot apply a part of 
my explanation as a missing link and reject 


em STRO 


the other. The proceedings arè of a quasi-' 
criminal character. 
[MooKERJEE,  J.—Have you got ány 


authority. on the point ?] i 
See Government Pleader v. Raghunath 

S. Sule(2), Kotha Subba Chettt v. Queen (5), 

An oath should not be administered to me. 

[MOOKERJEE, J.—He can be lawfully 
examined ?] 

Reads section 14, Legal Practitioners Act. 
There is no provision about taking a state- 
ment from the Pleader. That shows 
that the intention of the Legislature 
was not to embaras. the person. Refers 
to the General Rules and Circular Orders 
of the High Court, Volume I, p. 55. 
In cases of appeals thé Pleader is required 
to -give an undertaking to appear aud 
support the appeal. That also shows 
that in other cases where there is no under: 
taking like that a Pleader is not bound to 


c X 20 Ind. Cas. 8r; 41 C. 173 at p. 198; 17 . 

C. W. N. 1253 ; 18 C. L. J. 452 ; I4 Cr. L. J. 321... 

(5) 6 M, 252; 7 Ind. Jur. 247; 1 Weir 116; 
2 Ind. Dec. (N. s.) “454. — ^is 
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appear on all occasions. The vakalatnama 


“is. not? considered to be binding enough. 
` Refers ' to. Buideo. Misser v. Syud Ahmed . 


Hossein (6): “As regards the evidence I sub- 


mit the.petition is wholly inadmissible.’ ` 
Reférs to sections 145; 157 of the Indian: 
' Evidence* Act. 


The petition cannot be 
made use'of except for purposes of contradic- 
tion or corroboration. That petition is wholly 
irrelevant. 

IWooDROEzE,. J.—That petition incor- 


porates the evidence of the witnesses.] 


-Refers to Queen v. Bishonath Pat (y). 
- incorporation as in cases 
` chemical reports are done under sectfon 
` 513, Criminal. Procedure Code. 


[SANDERSON, C.].—Why | cannot it be’ 
_ used under-section 157 ? | 


‘It-cannot be made use of to prove that 
I refused to attend on account of kartal. 
The ' 


of medical or 


The witness 
is there.only to be cross-examined by the 
other.side.. The relevant: point is not 
whether the statement was true or not but 


. whether certain facts happened or not. 


[SANDERsON,,C. J.—Was any objection 


taken to this petition ?] 


- 


No That is not material as the AJENGE 


| is inadmissible. * 


[MOoOKERJEE; J.—It might have been in- 
admissible if -certain - procedure ` was 


. followed ?] 


“Then my not "taking objection at the 


- time would have precluded me from object- 


ing now. 
[SANDERSON, c J.—VXour client stated 


that he intimated his client his inability to | 


` attend Court. | 


. not be safe to ‘attend Court . 
. hand, he, with other Pleaders, requested 
. others to attend Court. 
dénce at all that I wilfully neglected my. 


' But that does not show and it has got to 


E be proved that, there was a request and I . 
~ refused. to come to Court. 


There is no 
evidence as to my joining the kartal. 


- . [SANDERSON,C. J.—How could you prove | 
. it? ‘The Pleaders as a body stood away.] 

- "You have to gather it from his conduct, 
. There was no resolution passed by the Asso- | 
` ciation that they would join the . kartal. 


They simply were of opinion that it would 
On the other 


There is no evi- 


(6) 15 W. R. 143. 
(a ra Wi R. inn R. ac Ct, 


:. 
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improper conduct 6n-my part has 
proved. My statement ought to be charit- 
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duty. I state that I am not a non-co-opera; 
tor.. -There was fear of social boycott. 
[SANDERSON, C.J.—Those were idle threats 
according to the Subordinate Judge.] 
But actually, these threats were carried 
into- effect. The idea would be ridiculous 


- to say that these people who attended Court 


before and after the kartal wanted to para- 
lyse the work of the Court, It was fear 
that operated on their minds. ‘No grossly 
been 


*ably accepted by you. 

Mr. B. L, Mitter, in reply.—As. to 
the point that the vakalatnama does not 
contain all the terms of the contract and 
that the contract not having been proved 
it cannot be said that he was guilty of breach 
of duty. If there was any special term then 
it was incumbent on him to prove it. His 
“own statement that he warned the client: 
' beforehand, negatives the suggestion of a 
special contract. I submit request or no 
request, either of these two gentlemen is 
. expected to be present on all the dates of 
Bou 


[ WOODROFFE, J.—There is the practice 
to call in Pleaders. Would not the Pleaders 
bes entitled: to rely on it ?] 

That ‘is ordinarily the practice. But 
whether the practice extends to a case that 
the client has ‘got to call in his Pleader when 
' the case is up for hearing, the exact practice 
_has got to be proved. 


f WooDpRozrE, J.—In this case the Pleader 


warned the client that he would not be 


‘attending Court. Would not that amount 


' to a discharge ?] 


Ves, that would be discharge. 


[| WooDROFFE, J Doe es he then come 


. under the Act ?] 


Yes. In case where the client has no option 
“but to submit- he would be guilty of unpro- 
fessional conduct. Because he ought to 
give sufficient opportunity to his: “adent, 
If the client consents then also he would 
“be guilty because the Court's work would 
suffer by reason of the sudden discharge. 
“The foundation of professional or unpro- 
- fessional conduct is that proper adminis- 
tration of justice is impeded. Injury to the 
client is-not the sole test, All rules of evi. 
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dence are not applicable as in criminal cases 
in: proceedings of this nature. The under- 
taking has got nothing to do with a client. 
"The undertaking as required in the High 
Court Circular Orde:s is a matter between the 
Court and the Pleader. As regards evi- 
dence of intention, it is to be gathered from 
overt acts. The theory of fear cannot be 
accepted as the threats. were not yet. put 
into effect. He himself does not say that 
hé kept away out of fear. Refers tg 
Barindra. Kumar Ghose v. Emperor (8). 
The petition is admissible in evidence not 
` only as a petition but also as to its contents. 
Refers to section 58 of the Indian Evidence 
Act. A quasi-ciime is an offence which is 
not declared to be a crime but is met with 
Some penalty. 


Mr. B. L: Mitter, Standing Counsel (with 
him Babus Dwarkanath Chakravarty, Senior 
Government Pleader, and Surendra Nath 
Guha), for the Government, in No. 9.— 
The facts of this reference are shortly 
these. An. illiterate cultivator retained 
the Pleader Babu Surendra Kumar 
Nag. The client was a petitioner in an 
application under.O. XXI, r. 9o, Civil 
Procedure Code. He,came to Noakhafi in 
1920. That application was registered as 
Miscellaneous Case. No. 419 of xgr9. On 28th 
May 1921 the date of hearing was fixed. 
The man went to his Pleader's house on that 
date and instructed him to file a petition. 
The  Pleader refused to come or to 
sign the petition. His clerk also refused to 
write out the petition. No fee was asked 
for. The man went to Court himself and 
the Court adjourned the case to 30th May. 
On' that date his petition was dismissed. 
„On 14th June 1921 he filed a petition through 
his Pleader for re-hearing of. the case and 
applied for restoration. In that application 
hé was examined and the above facts were 
elicited from him and upon these facts the 
present proceedings were: drawn up. In 
this case the Pleader did not file any new 
vakalatnama when the application was filed, 
The evidence is that he was engaged in the 
original case. That vakalainama has not 


"(8| 7 Ind. Cas. 356: 3? C. 467 at p, dog! 
C. W. N. 1114; 11 Cr. L. T. Pr r at p. 507714 
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been made an exhibit in the present case’ 
In his explanation the Pleader says that his 
client saw him in his house and he intimated 
his inability to attend Court and asked the 
client to take care of his case. 
Babu Amarendvanath Bose (with fim 
Babu Radhika Ranjan Guha), for the 
Opposite Party, in No. 9.—This reference 
is not proper under section 14 of the 
Legal Practitioners Act and ought to 
be discharged. On the merits — this 
reference is not maintainable by reason 
of éertain facts which they are bound 
to proye and which they have not 
proved and also by reason of the facts 
found by the Court. My client having refus- 


‘ed to act has discharged himself and, there- 


fore, no steps could be taken under the Legal 
Practitióners Act. Itis not grossly improper 
conduct and no sufficient cause has been 
made out. In the notice the case has been 
misdescribed, as Miscellaneous Case No. 419 
of 1921 which ought to have been of 1920. 
This was subsequently corrected. The first 
charge is under section 13 (b) of the Legal 
Practitioners Act.- Refers to paragraph 4 of 
section x4 of the Legal "Practitioners Act. 
The District Judge ought to have referred 
the matter back, inasmuch as he differed in 
the matter of the charge from the Munsif. 
According to him the charge against me 
under -sétion 13 (b) of the Legal Practi- 
tioners: Act was not maintainable. Section 
14 contemplates that the report and the 
opinion of the District Judge should agree. 
If I am wrong in my contention I do not 
know what to meet. As regards my second 
point I do not know what I had to do on the 
28th May. There is no evidence on the 
point. I admit that I was Pleader in the 
original suit but I deny that I filed the peti- 
tion. First fix my duty and then say that 
I had not done it. He never asked me to 
file hazirah. It has not been proved. what 
order was made on 28th May 1921 and why 
the case was fixed for 30th May 1921 
on which day the client never approached 
me. The vakalaitnama has not been proved. 
They must prove the terms ofthe vakelat- 
nama so as to bring my refusal-to act within 
the meaning of “grossly, improper conduct.” 
I submit the reference ought to be dis- 
charged as no case has been made out 
against me.  . ; i 
Mr. B. L. Mitter replied in brief. 
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Mr. B. L. Mite, Standing Counsel (with 


him Babus Dwarkanath Chakravarty, Senior. 


Government Pleader, and Surendra Nath 
Guha), for the Government, in No. 4.—This 
- reference arises out of non-appearance of two 
Pitaders, Rajani Kanta Bose and Durga 
Prasanno Chakraburtty, when the case was 
called on,in sympathy, with certain local 
disturbances in connection with the coolie 
strike at Chandpur. There was a resolu- 
tion to cease all work in Court. In their 
written statements they state that even if 
it ‘was their duty to go to Court they could 
iot go safely on account of the kartil. 


[MOOKERJEE, J.+-What is the derivation 
of kartal ?] " 

We do not know. There is no question 
Gf service of notice. In their explanation 
they say that they had no mind to cause 
inconvenience to the Coürt but they felt 
bound to bow down to the popular will: when 
public feeling was runniüg so very high. 
The kartal began on 23rd May and ran up 
to 3rd: June. It appears from the evidence 
that there was,no physical prevention. 
They could ‘have attended Court if they 
liked. The charge was drawn up on the 


2nd of July. The Pleaders then applied for _ 


transfer and for time to move the High 
Court. Both these applications were refused. 
The learned Judge has found that incon- 
veniénce was caused to the Court inasmuch 
as it had ample time to dispose of the appeal 
after the conclusion of the Sessions case on 
‘that day. So far as Rajani Babu is concern- 
ed, it is intolerable that Pleaders should 
join in such ‘political meetings. A man 
cannot possibly serve two masters. There 
is'sufficieht evidence to deal with him under 
the Legal Practitioners Act. He does nót 
appear to show cause. As regards Durga Babu 
he does not come within the scope of the Act 
as he was retained only for one particular 
day. In that view there was no neglect of 
- duty on his part. "Rajani Babu was retained 
for his whole appeal. He did not give any 
notice to the client discharging himselt 
froty the cdse. The client was anxious to 
have him. He- took part in meetings which 
advocated boycott .of law Courts. He has 
not renewed his license this year and does 
rot Care to appear in this Court. | 

No one appeared to show cause. — 

Mr. B. L, Mitter, Standing Counsel, (with 


t 
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‘maliciously by the District Judge. 
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him Babus Dwarkanath Chakravarty, Senior 
Government Pleader, and Surendra Nath 
Guha), for the Government, in No. 7.—On 
the facts as in the previous case the 


.Pleaders have been reported under sec- 


tion r4 of the I,égal Practitioners Act. 
In this case the opposite party got every 
opportunity to cite witnesses and defend 
himself. He has“ been charged with 
breach of duty in not attending to his 
elient’s case and of improper conduct in 
joining the non-co-operation movement and 
the meetings in connection with the kartal. 
In his explanation he said that it was not 
possible for him to attend Court against the 
strong current of public feeling and that the 
proceedings were, instituted against him, 
In the 
vakalainama the Pleaders have been given 


_general power to do every thing.necessary in 


‘connection with the Case No. 1083 of 1920, It 
was accepted on Irth January 1921 by these 
two gentlemen and two other gentlemen. 


‘It cam hardly be said that a retainer of this 
-sort would be discharged without a notice 


to that effect to the client. Babu Rajani 
Ch. Mitra was the seniormost of the four 
gentlemen. As a matter of practice a Pleader 
would not attend unless he is requested 
by his client to do so. The  evi- 


' dence is that the client did not go to his 
- Pleader's residénce on the 25th. 


SANDERSON, C. J.—When a Pleader 


‘accepts vakalathama, is he bound to attend 


Court ?] 
.X have spoken of the practice obtaining 
in the Mofassil. Isubmit, inspite of the 


. practice, the Pleaders ought to have given 


some warning to the clients in view of their 
inability to attend Court on account of the 
hartal. The Pleaders cited three shop- 


` keepers and one Pleader to prove the general 


condition of  Noakhali. There is no 
case of actual prevention. Apart from any 
risk they were really in sympathy with the 
movement. If they thought, rightly or 
wrongly, that they would not be able to 


attend Court on the 25th they ought to have 


given süfficient time to the client to take 


. necessary steps. 


[ SANDERSON, C. J.—Did they take any 
step for the protection of the interests ôf 
the client ?] , 

No, They say it was the practice with 
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-Pleaders not to appear unless instructed by. 
JL. 


. the, clients to'do so on a particular day. 
submit it was their duty to do so. 
{MooKERJEE, J.—When was the hartal to 
. take place ?] 
On and from the 2 3rd May to the 3rd June. 
-It is not open to suggestion that the Pleaders 


can, join any - moverent to boycott the. 


: Courts. 

[ WOODROFFE, J = that the charge ?] 

Yes, my Lord. 

[.WOODROFFE, J.—-There is nothing ju 
ther in the evidence except that they did 
‘not appear in Court on that day. |. 

Yes. 


. Ìn support ef your point?) 
The earliest case on the point is to be found 
in’ Gopeenath Mudduck,. In re- (9). 


Then. 


- 


there are the later cases in Mumiedds v..- 


Venkata Rao (10), Muthu: KrishuaYachendza . 
` Bahadur v. Nurse (x1), Prabhu Lal v. Kumar. 


Krishna Dutt (x2), Prabhu Lal vw. Kumar 
Krishna Duit(13). In Muthu Krishna Yachen- 
dra. Bahadur v.: Nurse (xx) it was held 
that the position of a Pleader was equal to 
that of a Selicitor. That case also discusses 
.£he.duration of:a Pleader’s.retainer. In the 
.case. of .Gopeenath Mudduck, “In ve (9) 
-it was laid? down that the acceptance of 
.& vakalatnamah is to be unconditional. 
Munireddi, v. ..: Venkata — Rao (x0) 
| it was held by the Full Bench that a 
“Vakil is bound to.appear and conduct the 
case, even if he is not paid unless there is an 
agreement to the contrary or at least suffi- 
.cient,notice to: that effect is given to the 
client. 
-present case that the Pleaders were not paid 


or that the clients refused to pay. Refers. 


-to 26 Halsbury's Laws of England, pages 
73778.. . There it has been said that a retainer 
ds prima facie an entire contract. p 

[MOOKERJEE, J.—There is another in Law. 
‘Magazine a judgment of Mr. justice Louis 
: Jackson. | 


14 W. R. 7. 


(9) 
(10) 17 Ind. Cas. 544; 37 M. 238; 23 M.: i 
. 447} 12 K Eu T. 615; (1912) M. W. N. 1029; i3 
-Cr ART, 
(11) o nd. Cas. 695; 44 M. gone 


14 Lr Wi 
354; 41 MiL. 1. 213; (1921) M. W. N. 562. | 
MC 33 Ind. Cas. 78; 
MS 
N, 437s 


443.7 
53 Ind, Cas. 73:23 C. L. J. 3306 ; 30 C. W. 


- 


In. 


It is not one of the defences, in the : 


23 C. L. J. 4733-20 C., 


; “INDIAN CAS SB run 


y. v CN 


Dr,Sarat Chandra Basak k (with him Babus 


-Bepin Chandra Bose and Radhika Ranjan. 


Guha), forthe Opposite Party, in No. 7.—I 
shall first take up the case of Babu Rajani 
Kanta Nag. The charges against him are twos. 
(Reads). There is absolutely no evidence that 
I had taken: part in the boycott meeting. 

There is. no evidence that I boycotted the 
Court in furtherance of the common object. 


[SANDERSON, C. J.—Is it not a - fact. 
that anly two Pleaders attended Court during : 


the period? Is not that some evidence or 
a common object ?] : E DEL 
I submit it is not so. 


[ SANDERSON, C. J.—I said: 4 “common 
abject. | 


There may be a reason common to all but 
that. would not form a common object. - 
There is no evidence to show that-I joined: 


‘the non-co-operation movement . and - the. 


: hartal. 


There was no resolution of the Bar 


We-do not- know. : 
T . what is the common object. 
[MOOKERJEE, J.—What are the authorities : 


area oc 


Lol 


- 
Pi 


_Association.in this connection. The Govern- :: 


l 


‘man.to speak- on'the matter. 
„sent for attending Court. 


ment Pleader ought to have been the best 


He was pre- : 


[ MoOKERJEE, J.—Did the Pleaders-make 
: the:statements on. oath?] 


The. oath; was wrongly administered. - No 
: oath .. 


should have been given. Refers 
to Kotha Subba Chetti v. Queen (5). 


being put to humiliation by reason of the 


highly irritated public feeling. If evidence : 


: were available to prove that there was sus- 


. tion,of an accused-—a quast-criminal. 
-regard to the first charge there is absolutely : 
no ‘evidence on the record. -This charge, : 
i submit, should, therefore, fall through. 


. there. 


pension of practice by reason of the resolu- 


tion: then that would have been against me. : 
[SANDERSON; C. J.—Why is it incompe- . 


tent to‘administer oath to a Pleader ?] 
In that.case, the Pleader was in the posi- 
With 


We: 
say. thatwe did not attend Court for fear of ' 


There is .also evidence to. show . that. the. 


Noakhali Pleaders did not pass. any resolu-- 
tion with a view to boycott the Courts of Law. 


in disregarding the public mandate. 
is evidence to show the sort of humiliation. 
the Government Pleader was put to. 


As. regards the second charge that I 
abstained from attending Court on 25th May 


t 


~ 


There was, fear of social punishment, . 
There 


There : 
‘is no objection ona Pleader to attend Court : 
on any particular day when he has no busi-. - 
mess. 
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and fieglécted the interests of theclient, I sub- 
mit, ‘according to. defendant himself, no other 


., work, except filing. of. written statement-was ` 


“done: by Rajani: Babu. The reason given is 
that : Babu Rajani Ch. Mitter is 
: retgined Senior Pleader. -I did my work. 


I was not asked to do any other work. The : 


client did. not in- his application for -time 
state to which of the four Pleaders did he 
go on that date. The petition is not on 
oath.. In his evidence the man says that he 
went to his retained, Pleader.. The peshkar 
also advised him to make a note in his peti- 
tion that all the Pleaders were absent, as on 


that ground an adjournment would be grant- 
ed., You will have to.take into consideration | 


, all these circumstances, and- I submit the 
circumstances-áre- clearly i in my favour. ° 

Mr.. B: L. Mitter, in. reply. —'These is. no 
direct evidence: of. combination: but it can 
be safely inferred -that they combined. 
The, terror of. social boycott is no valid ex- 
cuse at all specially in a place, which has been 
connected with Railways. 


. . JUDGMENT. | 
- REFERENCE NO, 4-OF. 1021. 


L 


‘Sanderson, 0. J.—In this reference it 


appears that the Pleader D. P. Chakraburtty 
“was retained to make an application on one 
: day only (in the absence of the Pleader who 
filed the appeal). 


' This duty he duly performed ane his. 


retainer was discharged. ` 
He was not further retained in’ the’ case, 
and, consequently, i in'our opinion there was 
no ' professional misconduct on ‘his part. 
In the case of D. P. Chakraburtty, there- 
--fore, the reference is discharged. 
The case of R. K. Bose is different. 


He was the'Pleader for the appellant. - 
whose appeal was fixed-for hearing on the. 


and J'une-1921. 
Notice under the Legal Practitioners - Act 
was served upon him, but he did not appear 
‘to show cause. 

He apparently was present at the public 
meeting where the /arial was declared and 
. took part in. moving :ome .esolutions. : 
' fhe resolutions involved a boycott of the 
-. Court by. the Pleaders. 


- In his case there can be no doubt that he. 
deliberately took part in the ‘ kartal’ of the - 


Pieaders. We have, however, been inform- 
ed: that-R. K. Bose has ceásed to practice 
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the 


The Pleader did not appear. 1920 


"fendant No, 2. 


. proper conduct in the 
fessional duty by neglecting your client's work 
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as a Pleader. and has not ket cut a cer. i 
ficate this year. 

Consequently, in cur judgment, it is not 
necessary for us at present to enquire fur- 
ther into the case of R. K. Bose, or to take 
any steps in connection with this reference, 


REFERENCE NO. 7 OF I921. 


Sanderson; C. J.—This is a reference 


“by the learned District Jüdge:of Noakhali 


‘forwarding a report made by the Officiating 


Subordinate Judge under the Legal Practi 


tioners Act, 1879,-. with respect to two 


Pleaders of that Court, Rajani Kanta Nag ` 


and. Preo Nath Roy Chaudhuri. 
The Subordinate Judge reported that the 
Pleaders . committed. grossly improper con- 


‘duct in the discharge..of their professional 
.duty by not attending Court. on the date . 


in quéstion and’ neglecting to do the neces- 
sary. work on. behalf of. their client in the 
suit mentioned in the report on.the 25th 


May 1921 though asked -by their client: he 


further reported that' they were guilty of 
misconduct within. the meaning. of section 
I3 (f)of.the Legal Practitioners Act. The 
learned District Judge confirmed the report 


of, the learned Subordinate Judge. 


The, charges. against the Pleaders were 
in similar terms and the charge against 


Rajani: Kanta Nag may be taken for the 
‘purpose of ascertaining the terms thereof: 
^ That. charge is as follows :— 


‘Whereas you being a .Pleader of this. Court 


-joined the fartal and non-co-operation moves 


ment and did not attend the Court along 
with other members of the Local Bar in further- 


.ance of the common object of the said, move- 


ment and the boycott of Courts from 23rd May 
I921 to 3rd June 1921! and whereas you were 


‘engaged as a Pleader for the defendant in the 


marginally noted suit pending in this Court that 
was fixed for hearing on 

"d C. No. 1088 of the date mentioned 
against it and whereas 

Chandra you wilfully neglected 
uri—Dse- your client's work and 
acted to the prejudice of 
25-5-91. his interest by absenting 
yourself from the Court 

on that date you thereby comaitted grossly im- 
discharge of your pro- 


Bhagaban 
Rai  Chaudh 


and acting to the prejudice of his interest / ee 
.tion 13 (b)) and you have further been guilty of 


- misconduct by joining the said movement started 


to, boycott Courts and paralyse the work of the 


"Courts and absenting yourself from the Court pu 


those dates (23rd May 1iqi2 to 3rd june 1921] 


‘ without any lawful excuse,” 


6b INDIAN CASES, t 


EMPEROR 9, RAJANI KANTA BOSE, 


On the hearing of the charge the Pleaders 
filed written explanations. Rajani Kanta 
Nag, among other allegations, said that he 
was only instructed to file the written state- 
ment along with several other Pleaders for 
the defefidant No, 2, on the 17th February, 
Ig21, and that since the filing of the written 
statement the said defendant neither con- 
sulted: him on any date about his case nor 
made any /adbir for Mim. Further allega- 
tions are contained in paragraphs 3, 6, g, 1o 


= 


and r3 which are as follows:— |. . 
^(3) -That on 25th May 1921 the said defendant 
No. 2 did neither pay me any fees nor did he even 
come to. me to ask for my legal advice, 
nor did he instruct or ask me to make any /adbir 
in his case, nor did the defendant No. 2 even 
inform me that this case was fixed for hearing 
on 25th May 1921r and that I did not know what 
tadbir he ‘actually made on that date. This de- 
fendant No. 2 did not enter his case in my 
sherista, he himself took all the previous dates 
and looked aíter the case." | 
“6. That im the matter of not attending Courts 
during kartal there was no combination or commos 
object amongst the members of the Bar, 


that I did not, with a view to the furtherance’ 


of the alleged common object of the kartal or 
non-co-opération movement, absent myself from 
Court from 23rd May 19254 to 3rd June 1921. 
No such Jartal or non-co-opetation movement 
was Started by me or the Local Bar; mon-co- 
operation movement was started long, before 
the period in question and it has ne connection 
with my absence from Court." 

“g. That consequent upon the cooly affairs 


at Chandpur, public feeling in this town ran so 
very high that the people, in one voice, resolved: 
. in sympathy for them, to suspend all works for 


a time and desired the Pleaders, the Mukhicars, 
merchants, ghariwallas aud others to follow their 
‘decision under threat of social punishment and 
humiliation, and that it might be in obedience 
‘to this resolution that none of my clients asked 
‘me to appear in Court from 23rd May 1921 to 3rd 
‘June 1921.” 

"ro, That the resolution referred to above was 
enforced so strictly that no gentlemen could dare 
disobey it with impunity, that men of position 
and honour had to suffer much inconvenience 

iation during this period and that it 
was, in no way, possible for me to attend Court 
‘against such stróng current of public opinion.'' 

“13. That as a matter of fact I did not join 
any non-co-operation movement, I am not a 
member of any Congress Committee and I do not 
mix in any politics." l 

Preo Nath Ray Chaudhuri's written ex- 
planation contained the following para- 
graphs.. 

"i. That non-co-operation movement had 
nothing to do.with the general kartal declared 
by the Noakhali public out of sympathy for tea- 
garden coolies stranded at Chandpur. The non- 
co-operation movement was started long before 
the said Azríaà end has no connection with the 


a 


,on account of harta! during those days. 


[1923 


keeping away from the Court by your petitioner.” 

"2. That a general karral in all departments 
of public life was decided upon.in a public meet- 
ing held at Noakhali and that uo one could saiely 
ignore or disregard the resolution of the indignant 
public and in fact the clients did not come to me 
our 
petitioner also’ considered it safe and desirable 
to bow down to the popular will when - public 
feeling was running so very high and so your 


petitioner did not attend Court during the period 


of the same kartal, that is, from 23rd-May 1921 
to 3rd June 1921.”’ oa 

"3. That in the matter of not attending the 
Court during the Aazíal there was ho combi- 
uation or common object among the members of 
the Bat, and, in fact the Bar Association passed 
no resolftion at all in the matter." i 

. 4. That itis not correct to say that the peti- 
tioner joined the mnon-co-opefation movement 
aleged to have been started to boycott Courts 
and paralyse their work. As ‘a matter of fact 
your. pones had been and is working as Pleadeér 
both before and after the kartal.” ; 

"5. That the client in question did not instruct 
nie to attend the Court on the date fixéd nor did 
he pay me for the same." 

"9. That ein Original Civil Suit No. 1083 of 
I920, pending in your Honour's Court I was only 
instructed to file objection against the plaintiff's 
prayer for temporary injunction and to take time 
for filing written statement on ryth January rgar; 
that since the filing of thats objection I was not 
further instructed to do any other work for him, 
that on 25th May 1921 the said defendant No. 2 
did not pay me any fees nor did he even ask my 
legal advice." 

"IO. That defendant No. 2 did not even inform 

me that his suit was fixed for héating on 25th 
May 1921, he himself' making tadbir in his cases 
and having not entered this case in my sherista.”’ 


These two Pleaders and two' others ac- 
cepted a vakalatuama from the defendant 
No. 2 in a Suit No. 1083 of 1920, on the 
Irth January 1921. The hearing of the 
suit was fixed for the 25th May r92r. Nei- 
ther ot the Pleaders attended the Court on 
that day, and tke defendant No. 2 filed a 


-petition dsking for a month’s adjournment 


on account of the hayal which had begun 
on the 23rd May 1921 and which continued 
until the 3rd June 192r, and in consequence 
of which the Pleaders did not attend the 
Courts. | 


The petition is as follows '— l 

“To-day is the date of the abovementioned suit. 
To-day I went to Pleader's basha with copy of 
issue to file list of witnessqs: making arai in 
the course of non-co-operation no Pleader looked 
into any papers. I pray for one month's adjourn- 
ment in order to enable my Pleaders to consult 
with reference to suit papers as to what evidence 
should he adduced on my behalf and ta file iist 


s Was then in force. 


t, 
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of: | witnesses.” Be it ino that for the reasons: 


„stated above none of the Pledders not having 


Signed the petition I file this petition signing 


it myself. Dated 25th May 1921. 


The defendant, when cross-examined, said 
that Rajani Mitter was his retained Pleader, 
and that he did not go to the houses of the 
two Pleaders concerned in this reference, 
nor to the house of his Pleader, meaning 
thereby, as I understand, Rajani Mitter, 
and that he did not instruct the two Plead- 
ers ‘to work for him on the 25th May 
“1921. 


. The learned. Judge, however, said that’ 


he was unable to accept this evideffce, as 
the witness was, in his opinion, evidently 
trying to save the Pleaders.; and he found 


as a fact that the Pleaders were asked to doe 


the necessary work on behalf of the defend- 
' ant No. 2 on the 25th May 1921. 


‘I see no reason for disagreeing with. 


this finding of fact and in my judgment it 
must be taken for the purpose of this case 
that the Pleaders were asked to attend Court 
on the 25th May 1921 and that they re- 
: fused: to.do so. The question, therefore, 


arises whether- they were justified in so re-. 


fusing. I have no doubt that the reason 
for^ their refusal was the. hartal Which 
Ori account of an inci- 
dnt in , connection with some coolies at 
Cliandpur, résolutions, had, bee passed at 


, a. public, meeting in A Noakhali, one of which . 
was to the effect that the Pleaders should not: 
Courts. In ‘consequence of. 


attend -the , 
this thé Pleaders ina body with one or two 
‘exceptions, abstained from attending the 
Courts. 

Each of the two Pleaders, as already 
“thentioned, stated in his explanation that 
He had. beeii instructed only in respect óf 
particular matters in the suit.and it was 
argued. that they were under no duty to 
attend the Court ‘on the day in. question. 

I cannot. accept that contehtion. The 
Pleaders. had accepted the ‘vakalainama and 
it is proved, in my opinion, that they were 
.. asked by the defendant No. 2 to go to Court 
, and protect his: interests, . and ‘that they 

. refused.. In my judgment it was their duty 
‘tò do. so, tinless'it is proved that their obli- 
‘gations, towards their client, entailed by the 
acceptance of ‘the. vakalatnama were limited 
by a special airangement accompanying 
the “acceptance of the vakalainama: 


Na » 


such special arrangement has been proved 
by the Pleaders, upon whom the onus of 
proving it. lay. 

It was. then said that no fees were paid 
for their attendance at Court on the 25th 
May 1921. No proof has been given that 
any fee was asked or that there was any 
arrangement that a fee should be paid before 
the Pleaders would attend- Court. In the 


. absence of such proof*the mere fact that no 
fee was tendered or paid is, in my judgment, 


nó justification for this refusal to attend to 
their clients' interests. 

. Further, having regard'to the facts of 
the case and the,statements in the written 
explanations of the two, Pléaders, I have 
no doubt that even if a'fee had been offered, 
they would not have accepted it or attended 


'the Court. 


It was ‘then argued that there was no 
evidence, of the common object alleged in 
the charge. 

I agree that it has not been strictly proved 
that the Pleaders took part in what has come 
to, be called the “ non-co-operátion " move- 
ment. 

In my judgment, however, it has been 
proved that. the Pleaders did join in the ' 
hartal, one , object of which was to boycott 
the Courts." 

The excuses put forward in the written 


explanations of the Pleadérs, in my opinion, 


cannot be accepted. In the one case, the 
Pleader stated that he did not attend the 
Court for fear of being put to great incon- 


.venience and humiliation by the irritated 


public. .In the othér case the Pleader stated 


that he considered it safe and desirable to 
bow down to the popular will when public 
feeling was running so very high and so he 


did not attend Court during the period of 


‘the harlal. 


The, Pleaders must be judged by their 


' conduct.’ The facts of the case do not show 
: that there was any -real risk of physical 
. danger to them if they had attended the 


Court. "They never made any attempt to 


. do so., The learned Subordinate Judge 


has ` fourid that the plea that they were 


.threatened with socíal punishment was a 


lame excuse. One Pleader allowed the feàr 


.of "inconvenience and humiliation" to 


override his duty to his client and to the 
Court. -The other considered it ' safe and 
desirable to bow down td the popular will’ : 
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. rather than.do-his duty to his client and to. 


the Court. “There being no adequate reason 
for the abstention from the Courts, I regret to 
havé to come.to the conclusion that the 
Pleaders willingly, acquiesced in, even if 
they did not;actually sympathise with, the 
boycott of ‘the Courts. By so doing they 
lent support to the movement, which was 
calculated to paralyse the administration 
of justice. R 

In. my judgment, therefore, the Pleaders 
concerned in the reference were guilty of 
grossly improper conduct within the meaning 
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of clause (b) of section 13 of the Legal Prac- | 


"titioners Act, and of such misconduct as 


,.would bring their case within clause (/) 
. of the same section. | 
REFERENCE No. 8 oF 1921. 

. Sanderson, | C. J.—This is.a reference by 


the learned’ District Judge of Noakhali for-. 


warding a report of the Subordinate Judge 
under the. Legal Practitioner» Act. The 
,charge was as. follows :— 


“Whereas you being a Pleader of this. Court 


joined the kartal and non-co-operation 'move- 
ment and did not attend the Court along with 
other members of the Local Bar in. furtherance 
' of. se common object of the said movement and 

the boycott of Courts from 23rd May 1921 to 3rd 
' June 1921 and whereas you were engaged as a 

Pleader for. the plaintiff in n necu uim 
E suit pending in this Court 
B: e. No. 9180? that pe fixed for hearing 


P ^K on .the date mentioned 
R diu T umar against it and whereas you 
- Rai, Plaintiff. wilfully neglected yoni 


2-8-21. client's work and acted to 
the. prejudice of his interest by absenting your- 
' self from the Court on that date you thereby com- 


` mitted grossly improper conduct in the discharge, 


of your professional duty by neglecting your 


client’s work and acting to the prejudice of his. 


interest (section 13 (b)} and you have further been 
, guilty of, misconduct by joining the said move- 
ment started to boycott Courts and paralyse the 
work of the Courts and absenting yourself from 
- the Court on those dates (23rd May 1921 to 3rd 
June 1921) without any lawful excuse ( (section 
| 13 por 
The report of the Subordinate Judge was 
.that the Pleader was guilty of grossly im- 
proper conduct in the discharge of his pro- 
“ fessional duty within the meaning of clause 
(b) of section 13 of the Legal- Practitioners 
Act and of misconduct within clause (f) of 
_ the said section. l 
The . learned District Judge concluded 
. his reference as follows :— 
“The opposite party, as such .Pleader, is liable 


- « fo some punishment, however light, under section 
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I4 of the Legal Practitioners Act; as he, in my. 
opinion, has brought ‘himself -within’ethe ‘discip- . 
linary jurisdiction of the High Court and his mis- 


conduct which falls within clause (f) -of section 
13 of the Legal Practitioners Act; is grave enough 
to deserve it. 


Notice of the ‘charge was: given to the 
Pleader on the r2th July 1921, and on the 
30th July 1921 the Pleader filed an ex- 


But I cannot say that, his conduct 
' deserves severe punishment." . ~ À 


planation to which reference will be made: 


later. B. 8 

The material facts in..this case are as 
follows: one Jashoda Kumar Roy and two 
of his brothers filed a mortgage suit in the 
Court at Noakhali. In this suit the 
Plead@r Annada Charan Roy and another 
Pleader, A: M. Bose, accepted a vakalatnama 
from Jashoda Kumar' Roy, in January and 
February 1921, respectively: The2nd June 
1921 was fixed for the hearing of the suit; 
on that day Jashoda Kumar Roy filed a 
petition in the Court, which was as follows :— 

"On account of kartal of the Pleaders the wit- 
nesses or the Pleaders of the plaintiffs in the above 
suit decline to attend tbe Court. 
are, therefore, unable to prove their “case or to 
conduct it otherwise...So it is humbly praved 
that the Court be pleased to adjourn the.suit to 
some other date and grant, the plaintiffs 10 days’ 
time to produce witnesses.’ 


4 


The result was. that the hearing of the 


.Suit had to be. adjourned. ~ 


suffered no loss and' had no complaint to | 


should be refused. | 
Jashoda Kumar Roy is a cousin. of . the 


At the hearing of the charge, against the 
Pleader, Jashoda Kumar Roy gave evidence 


— 


-m 


i 


The plaintiffs . 


+ 


and said that the contents of:his petition ' 


were true to his own knowledge. 


It was argued by the learned. Vakil. for 

_the Pleader that though: it was permissible 
“to prove the fact of the filing of the petition, 
.the contents of this petition were inadmissi- 


ble in evidence; and that the case must be 


decided upon the verbal evidence of Jashoda 


Kumar Roy, and that as he said he had 


make against his Pleader' the reference 


Tc y 


Pleader Annada Charan Roy and the learned 


District Judge has held that apparently ' 
. interest for his cousin had made him forget 
. What he had $aid in his petition. l 


_ In my judgment, the contents of th? peti- - 
.tion were admissible in evidence. In my | 


opinion it was admissible under section 157 
of the Evidence Act in corroboration of 
thé evidence which the witness had already 
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given at the time when his attention, was 


directed to the contents of the petition and 
when he said that the contents were true 
to his own knowledge. It is also to be nóted 
that the petition was the foundation of the 
proceedings and that no’ objection was 
raised to the admission of the evidence. 
In my judgment itis clear that in this 
case the Pleader declined to attend the Court 
on account of the kartal of the Pleaders. 
'' In the'course of the argument, the learned 
. Vakil for the Pleader informed us that kar- 
tal meant .'* strike ". S 


This conclusión is not based: upon thé . 


statements in-the petition only. 
other evidence in this. case. 

It appears that on the 22nd May -ag2r,a 
. meeting ‘was held in the town and resolutions 
were passed, one of which was that Pleaders 
and Mukhtéars should not attend the Courts: 
This meeting. was held to show sympathy 
jn respect of an incident which had occurred 
at Chandpur. . The object of. such a reso- 
lution could only be to- boycott the Courts 
and so interfere with the administration 


There is 


` -of- justice. "On. the 231d-May rg2r the 


Pleaders in a body with the exception of 


the Government’, Pleader- and. Public” Pro-. 


. secutor, abstained from attending the Courts. 
This abstention lasted ‘until the-3rd June 
I921. There was an informal gathering 
of some Pleaders.in the Bar Library called 
by the Pleader Annada Charan Roy, whose 
conduct is, now. under’ consideration, -at 
which - meeting the opinion was expressed 


by the majority that “ as the public feeling. - 


is very high it is not safe to disobey.” 
These facts show conclusively that it 

was in consequence of the Aarial that 

Annada Charan Roy did not attend to 


Jashoda Kumar Roy's suit on the 2nd’ June 


and unless good cause can be shown for his 
abstention, im my judgment, he must be held 
guilty of grossly improper conduct in the 
discharge of his professional duty to his 
client. . . 


It was urged by the learned Vakil for the . 


‘Pleader that the Pleader was under no duty 
to appear in -the Court on the 2nd June 
1921. «He argued* that the  vakalainama 
was no-more than an authority to the Pleader 
to act, - I cannot accept this contention. In 


` this case the Pléader has not proved any © 
special. arrangement: and in my’ judgment 


the acceptance ~of the dakalainama+in ‘the 
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suit by the Pleader,entailed a duty upon the 
Pleader to attend the Court:on the day 
fixed for the hearing of the suit or at least to 
make arrangements with the other Pleaders,. 
who had accepted the vakalatnama, to pro- 
tect. the interests of the client, even-if the 
client: had not specially requested the Plea- 
der's services for the 2nd June. ‘There is 
no question in this case of whether a proper 
fee -was tendered by the client, because 
the Pleader in question, being related to the 
client, was ‘working: “ gratis 7 for him. 


< 


It is not, however, necessary to pursue 
‘the consideration of the point further, for 


* on the facts of-this case I am satisfied that 


the client did reauest the Pleader to-attend 
the Court on the 2nd June 1921 and that. 
the Pleader declined on account of the kartal. 
“It was then urged that the client was 
satisfied that the Pleader should not act 


- and, consequently, it-was’a matter between 


the client and his Pleader and not a'matter 
for the Court. 

I cannot accept this contention. In 
‘the first place I am not prepared to- hold 
.that,the Pleader can divest himself of his 
duty, arisifg by the acceptance of the vaka- 
| latnama, without:the leave of-the Court. 

The provisions of .O. III, rr. 3 (ri) and 
(2) of the Civil Procedure Code 'support 
the view that unless and until the condi- 
tions specified in: that rule are complied 
with, the duties and obligations of the Plea- 
der will remain. 

But it is not necessary to decide this 
point now, for’on the facts of this case, in 
my judgment, it caunot be said that the 
Pleader discharged himself with the consent 
of the client. 

The Pleader was bound to give the client 
‘reasonable notice so as to afford: the client 
an opportunity of obtaining other legal 
‘assistance, 4 

In this case, the Pleader must have known 
.that it was impossible for his client to obtain 
such assistance on the 2nd June roar: all 
the Pleaders were observing the kartal 

except the Government Pleader and Public 
Prosecutor, and the client had no^option 


. except to bow to the inevitable and-to pre- 


sent his petition himself, 
. It was then urged that although the Plea- 
der absented himself from Court, -aud al- 


“though his “absence was in-consequence of 
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the kartal, there’ was no evidence of his 
joining the kartal. —— 

I put aside the question of the “ non-co- 
operation movement ” as there is no evidence 
against the Pleader in this respect. I am 
satisfied, however, that there was a harial; 
one of the objects of that kartal was to boy- 
cott the Courts; there is no evidence that 
the Pleader took part in promoting the kartal: 
but to my mind itis clear that he abstained 
from going to the Court on the 2nd June 
in consequence of the kartal; he took part 
in the discussión.in the Bar Library, and 
he acquiesced in the kartal, the result of 
which was that not a single Pleader, except 
the two already. mentioned, attended the 
Courts. He must have known that the 
observance of the kartal would result in a 
boycott of the Courts, and in a grave inter- 
ference with the administration of justice. 
His intention must be gathered from his 


acts, and in my judgment he must be held | 


to have intended to take part in the kartal 
to boycott the Courts. 
. It was, however, said that he did this 
through fear of the consequences which would 
ensue if he did attend to his duties as Plea- 
der. The material statements én his ex- 
planation in this respect are paragraphs 2 
dnd 3, which are as follows :— 


* 2. That a genera! kartal in all departments of 
public life was. decided upon in public meetings 
held at Noakhali and that no one could safely 
jgnore or disregard the resolution of the indignant 
; public.” I also considered it safe and desirable 
to bow down to the popular will when public 
feeling was running so very high and so I did not 
attend Court during the period of the said hartal. 
«a That inthe matter of not attending the 
Court during the darial, there was no combin- 
ation or common object among the members of 
the Bar and in fact the Bar Association passed no 
resolution at allin the matter." 


T am' by no means satisfied that the con- 
ditions in Noakhali were such as to render 
the Pleader's attendance to his duties unsafe 
during the Aaríal. There is no suggestion 
that he made any attempt to attend tbe 
Court, though he was able to go to the Dar 
Library which, we were told, is adjacent 
to the Court. Other people, as already 
mentioned, did attend the Courts and the 
learned Subordinate Judge characterised 
the threat of social punishment as an “ empty 
threat ". 

The town meeting was held on the 22nd 
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May 1021 the very next day all the Plea- 
ders, except those two already mentioned, 
abstained from ‘attending the Courts. We 
were informed that there are about 70 Plea- 
ders in Noakhali. I cannot believe ‘that 
they were all so devoid of courage that no 
one of them dared to venture to attend to 
his work and duties as a Pleader. | ; 
` The facts of this case point to the con- 
clusion that there was. a common object, 
viz., the boycott of the Courts, and that in 
persuance of that object the Pleader in this 
case deliberately abstained from discharg- 
ing his professional duty. In my judgment, 
therefore, the Pleader failed in his duty both 
£o his client and to the Court and he was 
guilty „of grossly improper conduct in the 
discharge of his professional duty within 
clause (5) of section 13 and of such mis- 
conduct as would bring his case within 
the meaning of clause (f) of the said section. 


REFERENCE NO. 9 OF I92I. 
Sanderson, ©. J.—This is a reference . 
by the learned District Judge of Noakhali 
under section 14 of the Legal Practitioners 
Act, 1879. D à 
. The learned Judge forwarded with his 
reference a report of the learned Munsif of 
the Third Court. ; 


The charge was :— 

‘Whereas you being enrolled as a Pleader and 
„authorised to act‘ as such 
Mis. Case No. 419 in this Court, absented 
of 1990. ` yourself from Court, con- 
(0. XSI, r. 90, C. P. C.) trary to the wishes of your 
Azam-ud-din—Peti- client and' to the prejudice 
tioner v. Md. Ibrahim of' his interests, on 28th 
Bhuiya—Opp.-Party. and 30th May ‘1921 when 
the case noted in the margin, 
in which you were engaged for the Petitioner was 
called on, you are guilty of grossly improper con- 
duct in the discharge of your professional duties 
within the meaning of section 13 of the Legal : 
Practitioners Act and have rendered yourself 
liable to be reported to the High Court under 

section 14 of the said Act." : 


The learned Munsif held that.the charge 
had been established and reported the pase 
to the High Court. l E 

The .learned Distric Judge concluded 
his reference by saying :— 

“The opposite party as such Pleader is liable 
to some punishment, however light, ander section 
‘14 of-the Legal Practitioners Act, as he. ir my 
opinion, has brought himself withm the dscip- 
linary jurisdiction of the High Court, and his 
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misconduct which falls within clause (f) of section 
I3 of the Legal Practitioners Act is graye enough 
to deserve the punishment." : l 

“But I cannot say that his conduct deserves 
severe puñishment.” - 


As, preliminary point was taken by the 


learned Vakil appearing for the Pleader. 


He poirited out that, the learned Munsif had 


found the, Pleader. to be guilty of “ grossly. 


improper conduct” within the meaning of 
section’ 13 (b).‘and the learned Judge had 
held the Pleader to be guilty of misconduct 
within section 13 (f) and that, therefore,.as 
'the report of the Munsif and the reference 
of the Jüdge .did not agree, the reference 
should not be acted;on by the High Court. 


In my judgment there is no ground. for such: 


a contention. 


It is clear from the terms of secfion X4 


that the.report of the learned Munsif is to 
be made to the High Court. "The section, 


however, provides that the report of tlie. 


learned Munsif should be made hrough the 
: District Judge and that such report should 
be accompanied by the. opinion of the Dis- 


trict Judge through whom itis made. This - 


was probably provided for the purpose of 
giving the High Court the benefit of the 
District Judge’s opinion, and also as an 
additional protection to the person, whose 
case might be under.consideration. _ 
The report, of the learned Munsif, having 
been made, had, to come to the High Court, 
with the addition of the opinion of the Dis- 
trict, Judge, through whom it. had. to be 
made, and‘ it rests with the High Court to 


decide what action, if any, is to be taken 


in respect of the learned Munsif’s report. 
In my judgment the proceedings are in 
order in.this respect, and the point taken 
by the learned Vakil has no foundation. 
Notice of the charge was given to the 
Pleader. on the 12th July i921 and on the 
ist August 1921. The Pleader filed -an 
explanation to which I shall refer later. ” 
The material facts which led up to these 
proceedings "were as follows :— 


One Azam-ud-Din, an illiterate agricul- ` 


turist, had made an application to the Court 
for. Setting .aside a sale. 
it is clear, in my judgment, that S. K. Nag 
acted as Pleader for*Azam-ud-Din in connec- 
tion with that application. The 28th May 
IQ2I was fixed for.the hearing of that appli- 
cation. On the morning of that day : Azam- 
ud-Dig went-to Noakhali and to the house 


X 


On the evidence ' 


INDJAN, CASS: -000 93 


of S. K. Nag and asked him to sign and move 
a petition in Court on his behalf. 
The evidence of Azam-ud-Din is that 
“The Pleader said he would not come to Court 
or, Sign my ‘petition’ or a kajirah. His clerk said 
he would not write my petition. I am an ,ill- 
iterate man, I could not write a petitig; or a 


: hajirah. ' They told me to come to Court. I 


came to Court but could not take any steps. I 
found no Pleader or Pléader’s clerk in Court that 
day. I had engaged no other Pleader in my case 
except Surendra Babu. I had requested my 
Pfeader to comé’.to Court. I could not know 


teas 


the Court and waited about until 3-30 P. M. 
He:asked the $eshkar to give him the ad- 
journed date of the case. The peshkar 
wanted the number of the case and said he 
could not find the case without the number ; 
this Azam-ud-Din was not able to supply: 
the number was noted in the diary of the 
Pleader's clerk, but neither the Pleader nor 
his clerk had even taken the trouble to give 
Azam-ud-Din the number of his-case. The 
result was that the'case was called on and 
as no one-appeared it was adjourned until 
Monday the 30th May, 1921. This was 
without the knowledge of Azam-ud-Din, 
and he returned to his home without know- 
ing what Rad been done about his case. 
On Monday, the 3oth May, the case was 


again called on, and as no one appeared the 


application was dismissed. 

On the Wednesday or the Thursday follow- 
ing, Azam-ud-Din again went to Noakhali 
and learnt from the Pleader’s clerk that 
his case had been dismissed for default. 

On the r4th June, 1921, a petition was 
filed praying for the restoration of the appli- 
cation which had been dismissed on the 30th 
May, 1921. | | 

This petition was signed by the Pleader 
S. K. Nag. l 


The petition is as follows :— 
"I. The petitioner filed in this Court against 
the ‘opposite ‘party Miscellaneous Case No. 419 
of 1920 for setting aside sale. But that case hav- 
ing been struck off on 30th May 1021 for default 
on account of the absence of both the parties, 
the petitioner has sustained'a heavy loss. 

, 2, The petitioner himself came to Noakhali 
on the date fixed the 28th May 1921, but as kariai 


` prevailed at'that time in the town and as Plea- 


ders and clerks did not attend Court and as the 
petitioner himself does not know how to read and 
write ‘he colud not take any step. and having 
loitered the whole day in the Court went home 
without knowing the date. It is now seen that 


- 


- (Azam-ud-Din) 


| twas set right as 


| -and fle. 


" -i 


96 - | , IN 
EMPEROR Y. RAJANI KANTA BOSE. 

‘shove case was adjourned to 30th.May 1921 
sed pude off for default. in the absence of both, 
the parties. The petitioner could not compre- 
hend ‘that the date would be adjourned after two 
days. If the petitioner could know that the case 
would be fixed for 30th May 1921 he would surely 
have attended.the Court and the case would be 

parte. 

E. Hie HEB for revival is fit to be granted. 

“3, The cause of ‘action “has arisen from 30th 
May 1921 when the case was struck oli. — 
- “4° So it is prayed ;— |. 

"(Ka).. That.on taking evidence the prayer for 
revival be granted and Miscellaneous Case No. 
419 -of -1920 be restored to its original : number 


, and justice done.’”. 


. Itis to be noted that the Pleader by sign- 
ing the petition makes "himself responsible 
for. two. material statements :—first that, in 
consequence of the application to set aside 
the -sale being, dismissed, the ~ petitioner 
iny had sustained a Heavy’ loss, 
that the ‘cause of this heavy 


condly, 
pega: ptevailed at’-the 


Joss was,. that hartal ` 


“time. and Pleaders and clerks did not attend 


‘Courts, and that as the petitioner could nei- 
e read nor write he.could not take any 
step. I am not.aware whether the matter 
neither side was able to 

inform .the.Cotrt 
:of the petition. E 
= iplis judgment. itis clear that-on the 
28th May 1921 S. K. Nag was the sole Plea- 
der for Azam-ud-Din in connection with the 
application to set. aside the sale ; that was 
‘the day ‘fixed for the hearing of the sale; 
' Azam-ud-Din requested him ‘to go to Court 
id à petition: the -Pleader refused. 
"He was. asked to sign a petition, the Pleader 
refused : the Pleader's clerk -would not even 
"write out the petition. 
athe Pleader m have known that Azam- 
"ud-Din was illiterate ; he must have known 
that unless he complied with Azam-ud-Din's 
request, Azam-ud-Din’s application to set 


what had beep the result 
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that the Pleader must have felt that on the 
facts'there was no'justification for his con- 
duct and. it is a matter of surprise to me that 
no word of regret for the unfortunate posi- 
tion, in which he placed his client, was forth- 
coming... 


It was first argued that the vakalatnama’ 


“was not’ produced: to my mind-that-is im- 


material; it: was proved by Azam-ud-Din 
that S. K. Nag was his Pleader in the ‘‘origi- 
nal case for setting aside the sale ” and the 


‘Jearried Vakil for. the. Pleader admitted -in 


this Cqurt that on the 28th May be. was 
Azam-ud-Din's Pleader in that matter. . 


, It was next argued that there was-no evi- 
dence of the Pleader’s duty .on the-28th 
May: 'in»my judgment, itis not necessary 
in this case to define the duties of a Pleadzr 
generally.. I merely mention this,.so that 
‘I may' make it clear. that I do not adopt 


‘the suggestion which has been made that:a 


vakalainama is merely -amw authority te 
'act;in my judgment. it is much more than 
that, and the acceptance of it entails duties 
on: the part of:the Pleader to his client. 


"In this case it-is not necéssary to.say.more.- 


On the facts of this case, in my judginent, 


there can -be-no doubt it was:the ‘duty of 


the Pleader to give his assistance on the 
28th May when asked by’ Azam-ud-Din so 


‘to do, and to take such steps as were neces- 


sary:to protect-his client's interests. . 
Another argument- was raised that -no 


fee was paid by Azam-ud-Din to the Pleader: 
"on the 28th May. and, therefore,: he was 


not bound to actas Pleader. In my judg- 


-ment this argument was without any founda- 


tion: in tlie first place, Azam-ud-Din’s evi- 
dence was-that the -Pleader did not ask 


for any fee on the. 28th: the real reason 


why the Pleader refused to act, was. un- 
the kartai . which was then 


_-aside the sale would be in jeopardy, and 

|, Azam-ud-Din's interests might be seriously 

ae prejudiced -. further, ` he: must haye known 
"that as there was a kartal no other Pleader 
or M ukhtear would be available ; and unless, 
‘some valid excuse.can be found, in my judg- 
“ment, his conduct was most reprehensible. 


going on, and the learned Vakil when asked 
by one of'my learned brothers if the Pleader 
would: have accepted a fee, if it had been 
‘offered to him, had to admit that .'*pro- 
bably" he would net have accepted it. 
'Y think instead of using.:the ‘word .'*pro- 
. bably ". he might- have..used: the -word 
'. Several technical ‘points were raised by `“ certainly.” - Ut af 

“the learned Vakil-for the Pleader, all of ^ It was then argued that the Pleader- had 
. which, in my judgment, had no substance in ` discharged himself on the 28th May- and 
"them, and the fact that such points were that the client agreed-to-such discharge 
' taken? on" his: behalf-is-a-strong- indication -~-It~ is -difiicult --to -treat..such-- an argumen, 


t 
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Seriously : ; if the Pleader wished to dis- 
charge himself, he was bound to give his 
client reasonable notice: his refusal to 
act was on the morning of the 28th May: 
. the case was fixed for that day: the Pleader 
.knew his client could get no other advice 
on that day because of the kartal, and that 


he was an illiterate man,. who could neither 


read nor write: it cannot possibly be held 
that the notice was reasonable. 

. It is then said the client agreed to the 
. «discharge. There is no evidence of such 
agreement by the client :'on the contrary 
the evidence is: all the other:way and it is 
clear that Azam-ud-Din wanted the Pleader 
to go to Court:- when the Pleader refused 
Azam-ud-Din had no alternative but to go 
. to Court himself, and to my mind there i3 
' no ground for the suggestion that he agreed 
to the discharge of the Pleader. 

. Then it was said that there was no evi- 
dence that the Court made any order on 
the 28th M:y that the Pleader should take 
action on the 3oth. That is true, but, 
in my judgment, it is immatetial: the facts 
show that the Pleader's absence on the 
28th May was responsible for the dismissal 
-on the 30th May. - | 

There remains to be considered the expla- 
nation of the Pleader. 

It appears that public meetings were 
held at Noakhali in respect of an incident 
at Chandpur, and resolutions were passed ; 
one being to the effect that Pleaders and 
Mukhtears should not attend the Court. 

The learned Munsif said in his report 


‘that the Pleaders in a body, with the ex- 


ception of the Government Pleader, did 
not attend Court. 


The Pleader in paragraph g of his ad 
nation stated as follows : 

“That a general kartal in all departments of 
public life was decided' upon in public meetings 
held at Noakhali as a token of sympathy for the 
ill-treated: stranded coolies. at. Chandpur, and 
no one could safely ignore or disregard the re- 
solution of the indignant public. I also consider- 
. ed it safe and desirable to bow down to the popu- 
lar will when public feeling was running so very 
high, and so I did not attend Court during the said 
kartal,” 

The learned Munsif, who was himself 
on the spot, held that he was not satisfied 
that the conditions were such as to render 
the Pleader’s attendance at. Court unsafe 


during the’ kartal; and, as far as 1, can 


judge ; Hom. the evidence, I entirely agree ` 
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with him. The Government Officers, in» 
cluding the Ministerial and menial staff, 
and the District Board and Municipal 
Officers regularly attended their offices 
during the kartal. The learned Munsif 
further held that the alleged threats were 
of no practical consequence and that the 
Pleaders could really have no apprehension 
of danger in attending Courts. I agree 
with this finding also. In my judgment 
it is clear that the Pleader acquiesced in 
the haríal : he made no effort to go to Court: 
“he considered it safe and desirs 
able to bow down to the popular will when 
the public feeling was running so very high: 
and so he did not attend Court during the 
said kartal.” 

The facts as found were no justification 
of his conduct, and the fact that he went 
so far as to refuse to sign the client's peti- 
tion, which he could have done in his own 
house, shows that he was acquiescing in, if 
not sympathising with, the kartal, one object 
of which was that the Pleaders should 
boycott the Courts and so bring the admi- 
nistration of justice to a standstill. 


' The Pleader had a duty not only towards 
his client but also towards the Court and; 
it whs clearly his duty to co-operate with 
the Court in the orderly and pure adminis- 
tration of justice. 

The Pleader has failed altogether in show- 
ing any justification for his refusal to act 
"for his client, and to attend the Court and 
in my judgment, he was guilty of grossly 
improper conduct in the discharge of his 
professional duty within clause (b) of 
section I3 and of such misconduct as would 


bring his case within clause f) of the same 
section. 





REFERENCES NOS. 4, 7, 8 & 9 oF 1921. 

Woodroffe, J.—These references. have 
been heard. separately but they have cer- 
tain points in common to which I address 
myself. The I'leaders concerned are charged 
with furthering a kartal or strike by abs. 
taining from Court in breach of their duty 
towards: their clients and the Court. The 
hartal was proclaimed by a public meét- 
‘ing as an expression of public feeling re- 
garding the treatment of certain tea-gar- 
den coolies at Chandpur near Noakhali. 
There.is.no evidence to. show that this kartel 
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was part- of or. connected with the poli- 
{ical movement known as the  non-co- 
dperation movement, though as a method 
òf expressing public opinion it may have 
had the actions of some of those who call 
themselves followers of this movement as 
an examplar. 

No one is obliged to be alegal practi- 
tioner or (if he qualifies himself as such) 
to practise. But if he becomes a legal 
practitioner, 
and accepts employment, he becomes an 
Gfficer in a judicial system in which fis 
position, tights and duties and the author- 
ity to which he is subject are determined. 
A person may stand out of such a system 
but if he enters it he is bound by the rules 
and must submit to the authority to which 
that system .subjects him. It is obvious 
that he cannot act or combine with others 
to act against such authority. If the legal 
practitioner has a grievance and such 
grievance arises out of matters with which 
the Court is concerned he must seek the 
remedy from the judicial authority ap- 
propriate to the particular case just as 
the remedy for other grievances should 
be sought from the administrative author- 
ity concerned. It follows that a legal 
practitioner cannot join in an, action to 
boycott the Court, or any particular Judge, 
because of any grievance, real or alleged, 
whether touching the Courts or of a poli- 
tical or other character. 

Action to boycott may be manifested 
either by initiating, preaching, or otherwise 
furthering the boycott, such as-(to deal 
with the matter before us) refusing, with- 
out justifying reason to attend Court when 
bound to do so. The statement is so quali- 
fied because there is no obligation to attend 
the Courts provided that the legal prac- 
titioner is not bound to his client and the 
Court to.do so. The issue, therefore, which 
arises in the cases is whether there is any 
overt act proved of the alleged intention 
to boycott the Courts which is the gra- 
vamen of the charge. And the chief ques- 
tion again here is whether an obligation 
to attend Court is established and, if so, 
whether there was lawful excuse for the 
non-attendance which is admitted. For 
the Pleaders charged may either show, as 
they attempt to do, that they were not 
‘pound: to attend. Court x that. if. they 
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were, the promulgation of a public kartal 
directed, amongst others, against the Courts 
was a sufficient excuse for such non-attend- 
ance. 

I think it is open to any practitioner 
for reasons personal to himself to refuse. 
to practise in a particular Court or béfore 
a particular Judge.. But he can only adopt 
this course either by refusing briefs in 
such Court, or before such Judge, or, if he 
has accepted a brief or vakalainama, by 
first properly discharging himself on due 
notice to the client and in the latter case 
to the Court. But concerted action by 
a whole body of legal practitioners to boy- 
cott a Judge or Court in:protest against 
an alleged wrong to one of its members 
pr in respect of its conduct ofthe adminis- 
tration of justice generally is not permis- 
sible, because the Bar in any such case can- 
not constitute itself the authority to adj udge 
on such grievance and its duty is not to 
impede the administration of justice by 
collective abstention from Court, but to 
make its representation through (if there 
be one) its Association to the High Court 
which has superintendeyce in such mat- 
ters. In the present case, moreover, the 
abstention is aleged to have been due 
to causes wholly extrinsic to the adminis- 
tration of justice, namely, the action of the 
civil administration in regard to some 
tea-garden coolies, a matter in which the 
Fleaders concerned and others may have 
been rightly interested in their personal 
capacity, but with which, gua Pleaders, 
and as a body..of legal practitioners, they 
were not concerned. 


The common form of defence in- all the 
cases is that since ‘‘public opinion was run- 
ning so high in sympathy’ with the stranded 
tea-garden coolies at Chandpur, no one 
could safely ignore or disregard the united : 
voice of the indignant public," and, there- 
fore, the Pleader in question "considered 
it safe and desirable to bow down to the 
popular will and did not dare to attend 
Court. Now, assuming that a Pleader was 
otherwise under an obligation to atéend 
Court on behalf of his client he could 
successfully plead as a*íawiul excuse that 
‘he was by circumstances, not under his 
control, prevented from doing so, Thus 
a Pleader.-could obviously not ‘be charged 
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with grossly. improper. . ptofessional -conė _ 


duct because he did not work for his clients 
at the risk of receiving physical injury to 
himself. , Nor might.such excuse be, in my 
opinion, limited to.such injury. We are 
nof concerned in this.case, nor likely to be 


-concerned i in others, with outcasting strictly ` 


so called, because  outcasting takes- place 
in- consequence of, breach of caste rules 
which in no way touch such a matter as that 
. before us. .. But -the consequences of, the 


ancient otitcasting’ have been in recent times ' 


.extendéd to cases. of difference of political 


-opinion.. That is, a party may say. that if - 


“another person or party does not: do, ot 
"does not abstain from’ doing what- the first 
party wants or does not want done, then 
the.second party will be subject to tffe 
: penalties of the old outcasting or ex*commu- 
. nication. 
, Same, though the motive differs, in one case 
| being. of à caste and in the other of a poli- 
tical nature. Tò- these pendlties others 
-may be added such.as. humiliation or insult. 
`- It may be true, as the learned Standing 
- Counsel said, that so far as the old outcast- 
. ing. is concerned? the effect of it is much 
diminished in modern life in the large cities 
. and it may,be trie that the effect of a poli- 
_tical_. boycott is less in. those cities than 
_ in the towns: such as N oakhali and.in the 
villages. But.in these smaller towns and 
; ' villages the menace conveyed by the threat 
ofa boycott may be very great and might, in 
my opinion, exempt a legal: practitioner 
from a .charge -of misconduct if he. feared 
to brave it. To hold otherwise would be 
. to make unwillingness to face a real danger 
or lack. of. courage grossly improper con- 
duct in the discharge of professional duty, 


. whichis not, in -my opinion, the law. In- 


my opinion, it would -not be possible to 
charge a legal practitioner with grossly 
improper conduct, whatever his liability 


to his.client might ‘be, if he omitted to carry’ 
„out his. duty to his clients by’ reason of his. 


genuine fear of any real and substantial 
injury, physical or otherwise, to himself 
,or family. - Nor, in my opinion, would it 
make any difference if such fear were,. in 


fact, unfounded if, in fact, it was sincerely’ 


entertained. And this for the reason that 
the Courts. cannot punish a legal prac- 
titioner for- grossly improper conduct be- 


cause, hs Apprehegsionp, were. beside. the 
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The penalties may remain the, 


.duct and the other evidence. In the 


- sidered safe and “desirable” 
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mark .or he ‘was: devoid of courage. I? 
such a case his client might have a remedY 
against him-for neglect of a duty which 
his .apprehensions .did not excuse. But 


it would ‘not be: grounds for the Court's 
‘action by way of punishment for grossly 


improper conduct. It might, of course, 
be that’ the apprehensions were so little 


founded .as.to give rise to- the inference 


that they could not have been sincerely 
entertained. But if sincerely entertained 
then no -case of proféssional ‘misconduct 
would be, in my opinion, made out, 

The question then, which, in. my opi- 


"nion, we have to determine in these cases, 


is whether the Pleaders did not attend 
"Court (assuming for the moment that they 
‘were bound to do so) because- they were 
really afraid of the consequences which 
they thought might follow. This we must 
-ascettain from the statements of the 
Pleaders in showing cause, their own con- 
first 
place these statements say that it was con- 
to bow down 
to the. popular will, The latter word evi- 
.dences an intention to adopt the resolutions 
.of that will.and a sympathy with it. The 
unanimity as regards the danger: suggests 
the .same conclusion, I think that the 
Pleaders were-in sympathy with the kartal, 
.evidenced by, amongst other things, their 
failure (though. being a considerable and 
important body of the general public) to 
„oppose it. It is easy ünder such circum: 
stances to understand that the alleged conse- 


. quences: of disobedience was considered 


-as being of no account. If it were a matter 
-of safety only: and not also desirability it 
might well have been expected (I speak of 
.the circumstances disclosed in these cases) 


` that varying opinions would have beem enter- 


tained in respect of the dangers to be in- 
‘curred as the result of disobedience to the 
‘popular wil. I have referred. to the cir- 
cümstances of this case because it might; 


‘as an. abstract proposition, be argued that 


the general. consensus of opinion was evi- 
dence of a real peril, In the present case 
it is denied that-the boycott was -part of 
the widespread, permanent and organised 
non-co-operation movement, but the strike 
arose out of. a passing and: local incident: 
The strike is said to have been an expres- 
sion. of the popular. will: ‘But the consider- 


'' might. 
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able body of Pleaders at Noakhali were lead- 
ing members of the community, whose non- 
co-operation with the movement might have 
checked it, if not brought it to an end. It 
does not seem to me open to a considerable 
body of leading citizens to say that they 
were in fear of the consequences of dis- 
obedience to the popular will, when, instead 
of opposing as they might have done suc- 
cessiully the menace of it, they gave it 
further weight by rendering it an un- 
necessary obeisance. We find that, not- 
withstanding that it is reasonable to expect 
some difference of opinion as to the reality 
of the menace, a difference which might 
be due.both to judgment and degree of 
courage, practically all the Pleaders abstain- 
ed from attendance at Court. In one 
of the references (No. 9) the Pleader charged 
declined even to sign a petition in his own 
house, showing that it was not in that par- 
- ticular instance a case of apprehension 
of danger in going out and attending Courts. 
And in other cases it seems to me that the 
refusal to attend was due to sympathy with. 
the objects of the kartal and not to fear 
of the consequences of disobeying it. And 
what were these consequences in fact ? One 
person was molested by having his bieycle 
taken from him in attending Court, the 
Government Pleader, who with the Public 
Prosecutor attended Court, was fined Rs. 25 
by the "public" (whether it .was paid 
'or not does not appear) and has some 
night-soil thrown into his compound, 
another man was fined by the "public" Rs. 5 
and the like. Large number of people 
‘carried on, and amongst these the Muni- 
cipal mehtars made more decent and man- 
nerly disposal of night-soil, doing, as did 
others, their service in the ordinary way. 
The whole affair was over within a fort- 
On these facts the conclusions at 
which I arrive is, firstly, that, whatever may 
have been the risk involved, it was not 
sufficient to exempt the Pleaders from the 
performance of their duty,and might have 
been nothing at all had the whole body of 
Pleaders (who appeared to be all East Bengal 
men—-a people not deficient in courage) 
attended Court instead of furthering and 
strengthening the boycott by their absence ; 
and, secondly, that such tisk, if any, was not 
the operative cause on the minds of the 
‘Pleaders in. inducing them not to attend, 
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They did not, in my opinion, atfend. not 
because they were in fear of amy penalties 
for doing so, but because they were in sym- 
pathy with the cause of and object of the 
haríal. To put the matter concisely they 
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‘bowed to the popular will not because 


they were afraid of it but because they 
approved of it. 

That will was an expression of public 
feeling as regards the treatment of the 
stranded coolies. Now, here we have no 
concern with the question of such treat- 
ment. I will, however, assume for the pur- 
poses qj this judgment that the sympathy 
which the Indian public showed for the 
coolies was well-founded, still that is 
obviously no excuse. Whatever sympathy 
fhese Pleaders may have had for the coolies 


‘should “not have been allowed to override 


their duty towards their client and towards 
the Court. If then their engagement to 
their clients so demanded, they were obliged 
to attend Court. 


The next question is whether they were 


.so bound ? 


I have hitherto dealt with certain general 
principles affecting all the cases and to 
these I will limit my observations on this 
second part of the case. The details pecu- 
liar to each case are dealt with in the judg- 
ment of the learned Chief Justice whose 
final conclusions on the facts I adopt. I. 
add only some observations on the general 
principles involved “and which have been 
referred to before us. 

I am of opinion that these proceedings 
are (as it has been contended and con- 
ceded) guast-criminal in the sense that they 
may result in penalties. I am not pre- 
pared, however, without further argument 
to hold. with the decision of the Madras 
High Court cited to us that a Pleader cannot 
be examined on oath if he so wishes. I 
mention ‘the point without discussing or 
deciding it, for that is not here necessary. 

Quasi-criminal proceedings are not (as 
the word shows) criminal proceedings in 
the sense that all rules of procedure vio 
cable in ‘criminal trials are necessaril 
force in a quasi-criminal proceeding. bis 
question is not of much moment here for 
reasons next stated. , Thus: I think that in 
such a proceeding as this it is open to the 
Pleader charged to say nothing, to give 
no explanation, to ‘adduce no evidence, 
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to refuse to be examined on oath or other- 
“wise and to say to the Court proceeding 
_against him ''prove your case.” This is 


-a course legally open to him, though, seeing ` 


"that the Pleader is an officer of Court, I 
cannot say it is a proper course and cer- 
teinly not a wise one, if the Pleader has any 
de ence. I cannot conceive that a legal 
practitioner who has a real defence on the 
metits wil not disclose every fact and take 
every step to prove it. When there is no 
defence or the defence is doubtful, it may be 
‘that a legal practitioner may adopt the 
course taken by a guilty accused in a crimi- 
nal trial.. Anyhow the prosecuting party 
must prove itscase. If, however, (as here) 
the Pleaders charged do offer an explana® 
tion, the Court may take it into account 
in ascertaining whether the charge is made 
out. This is of some impottance in the 
present case, as in deciding whether the 
case is made out against each Pleader the 
latter's statement may be considered. The 
onus again is undoubtedly on the party 
^ making the charge, though I think that 
if the Pleader does offer an explanation or 
evidence, the Court may, in considering 
whether the charge is proved, take into 


account such, explanation and must con- 


sider such evidence. A point of evidence 
was taken in the Reference No 8 against 
the admissibility of the previous petition 
of the client which it was said was only 
admissible in contradiction or corrobora- 
. . tion of previous testimony and that there 

' was nothing in the evidence to corroborate. 
. I think the petition was improperly used, 
for the question by. which it was made 
evidence was a leading one. But this 
tather goes ‘to the weight of the evidence 
So elicited than its admissibility. And the 
matter of weight I have considered, for 
it may be that the question was put in 
this form to bind a witness who was dis- 
posed to go back on what he had previously 
said, But in law the effect was the same 
as if, without the petition being put in or 
shown the witness was asked whether he 
didenot make each of the statements in it. 


An affirmative answer made the petition; 


though improperly elicited; substantive evi- 
dence in the case It became incorporated 
. with and part of the evidence taken on 
. oath. The pétition -was of course evidence 
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of a id eee in me proceeding and would. 
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be HAN ern to the extent that there 


was evidence on the record which it might 
corroborate. 

The evidence must doubtless estabiish 
the practitioner's guilt beyond all reason- 
able. doubt. Tf it be said that the trial 
being of a quast-criminal character the 
evidence must be incompatible with any 
theory as the innocence of the acctised; 
the answer, I think, is that we may in this 


case consider, a: I have said, both the evi- 


dence offered against the Pleader and his 
answer to the charge. Further, it may be 
(as urged) that the mere acceptance of a 
vakalatnama does not bind the Pleader 
to appear on every day of the proceeding 
in which it is given, for the giving of the 
vakalainama may be accompanied by 
special terms, or other circumstances may 
affect the matter. But I am of opinion 
that all that the prosectition has to prove 
is a prima facie case and that when as here 
(except in Reference No. 9 where it was un- 
necessary) it is shown that a Pleader has 
accepted a vakalatnama in a general and 


‘common form, this is sufficient to start 


the case against him, and if it be desired 
to skow that there was any special contract 
accompanying the acceptance of the vaka- 
latnama, the burden of proving this, as 
a matter spécially within his knowledge, 
is on the Pleader. If again it is alleged 
that the Pleader who has accepted a vaka- 
lainama has discharged himself, he must 
show that he has properly done so with 
sufficient notice to his client and with 
intimation to the Court. 

If again. a Pleader stipulates for pay- 
ment of fees before he does any work he 
is not bound to do such work without such 
payment. . If, however, he accepts a va- 
kalainama without stich stipulation, that 
is, gives credit to his client, he must proceed 
to represent him, even though unpaid his 
fees, until either his client discharges him 
or he properly discharges himsel!, 

Applying these genera: principles to the 
present case, I am of opinion that the 
obligation to attend Court as charged is 
prima facie established, that no special 
contract affecting the general inference 
to be drawn from the acceptance of bs 
vakalatnama has been established, : 
any valid self-discharge. . 

I am of opinion. that the Pleaders, other. 
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than D. P. Chakraburtty in Reference No. 4. 
who is shown to have been engaged fot 
one application, only abstained from at- 
fendance at Court when there was a duty 
upon them to attend and that the absten- 
tion was without lawful excuse from’ mo- 
tives of sympathy with the haría, and 
that they, therefore, in fact acted in fur- 
therance of it, in breach of their duty 
towards their client and the Court. This 
follows from the finding which -rejects the 
defence of fear. It was by public resolu- 
' tion expressed to be a common object 
of the kartal movement to boycott the 
Courts. A meeting of Pleaders called by 
the legal practitioner in Reference No. 3 
was then held at which it was resolved 
to bow to the popular will. And in fact 
all the Pleaders against whom proceedings 
are taken abstained from attendance, though 
they had business in Court which properly 
called for it. If we exclude, as I do, the 
theory of fear, the only inference to be 
drawn is that the intention of the Pleaders 
by their overt act of non-attendance when 
bound to attend was in furtherance of the 
havtal. ‘There is no evidence that the 
havtal was part of the non-cp-operdtion 
movement and that the Pleaders charged 
are not non-co-operators is shown by their 
appearance before us. l 

There is, I think, a stronger case in favour 


of the Pleader in Reference No. 8 on the 


question whether the evidence establishes 
duty to attend Court, seeing the nature 
of the relations between him and his client, 
the explanation given and the evidence. 
But on -the other point in this case it is 
shown that the Pleader, who is Secretary 
of the Bar Library, convened the meeting 
to determine whether the kartal was to be 
obeyed, a meeting which was followed 


in fact by obedience to the kartal resolu- 


tion. 


Such action is not permissible because 


the question whether a resolution declaring 
a hartal directed against the Courts is to 
be approved.and obeyed or not is not a 
question which can be at al con- 
sidered by a legal. practitioner.- There is 


no question for discussion since the answer’ 
niust necessarily be a disapproval of the’ 
boycott, though it would be of course law- ’ 
ful to meet to consider measures of self." 


defence or- means of combating it, 
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As regards the question whether these cases 
fall under. clause (b) or clause (f) of section 
I3 of the Legal Practitioners Act, I am 
disposed to think they fall under both claus- 
es, that is under clause (b) in so far as they 


involve neglect of duty towards the client 
in accepting a vakalatnama and without 


excuse not fulfilling the duties involved 


in such acceptances ; and under clause (f) 


inso faras the practitioners’ conduct was 


directed against the Court by abstention 


from attendance on account of the Aaríal. 
In the present case the two are clósely 
connected, because one and the same act 
constitutes the neglect and furtherance 
pf the kartal. it is plain on the view of 
the facts here taken that one or other sec- 
tion applies. The matter is of no practi- 
cal importance in any event, particularly 
having regard to the order which we are 
about to pass in these cases. 





REFERENCES Nos. 4, 7, 8 & 9 OF 192. . 

Mookerjee, J.—- These , are four refer- 
ences made by the District Judge of Noa- 
khali under section 14 of the Legal Prac- 
titioners Act in respect of six Pleaders. 
Reference No. 4.relates to Babu Rajani Kanta 
Bose and Babu Durga Prosanna Chak- 
raburtty, Reference No. 7 to Babu Rajani 
Kanta Nag and Babu Priya Nath Rai Chan- 
dhuri, ReferenceNo.8 to Babu Annada Charan 
Roy, and Reference No. 9 to Babu Surendra 
Kumar Nag. ‘The references raise important 
questions of principle, which are of first im- 
pression and affect a large section of the 
legal profession in this Presidency ; they 
may be conveniently considered together, 


. though the investigation by the Subor- 


diriate Court proceeded, in each case, on 
evidence separately’ recorded. f 

. Jt appears that in the month of May 
last, there was considerable excitement 
in the town of Noakhali; due to sympathy 
for tea garden coolies stranded at a neigh- 
bouring place called Chandpur.. At a pub- 
lic meeting, convened in the Town Gall 
by the Local Congress Committee, a reso- 
lution was carried that complete hartal, 
that is, cessation of public activity of every 
description, should be observed as an expres- 
sion of the indignation of the community. 
Át a second public meeting, it was resolved 
that those who might not loyally follow 
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„the previous resolution, should be punished 

' with social boycott or in some equally deter- 


‘rent manner.. Subsequently, an infor- 
.mal meeting was held in the Bar Library, 


at the instance of Babu Ananda Charan . 


Roy, one of the Pledders whose cases have 
-been reported to us, and the opinion was 
expressed by the majority that it was not 
safe to disobey the public feeling which 
ran very high. It may be added that there 
is no evidence to show that the kartal thus 
proclaimed, though . possibly inspired by 
the method adopted by non-co-opfrators, 
was in any way connected with that poli- 
tical movement. But it cannot be disputed 
that the object was to paralyse the worl 
of the Courts and to bring judicial e admi- 
nistration to.a standstill. This result was 
in fact achieved, for all the Pleaders except 
two,.ceased to attend the Courts during the 
period of the arial from the" 23rd May 
to the 3rd June. The consequence was 
that cases, when they were taken up for 
disposal on the appointed dates, had either 
to be postponed omdecided ex parte or dis 
missed for default. On the reports of the 
Judicial Officers presiding over the Courts 
where this took; place, the District Judge 
has submitted the matter to this Court for 
disciplinary action against the Pleaders 


concerned. Apart from, the special facts ' 


of each case, which will be considered 
later, three tundamental questions emerge for 
consideration, namely, first, when a Pleader 
has accepted a vakalatnama, is he bound 
to appear to conduct the case in its various 
stapes; secondly, if he is so bound, does 
the liability continue till he has discharged 
himself by recourse to the appropriate 
procedure; and, thirdly, does failure to 
appear to conduct the case before he has 
so discharged himself. render the Pleader 
liable to, disciplinary action by the Court? 

_As regards the first question, it is essential 
to point out that a Pleader must be duly 
appointed before he can appear, act and 
plead in a case. Reference may be made 


to r. 1 and rr. 4: (x) and 4 (2) of O. III of. 


"the Code of Civil Procedure, 1908. 


` “Any appearance, application or act in or to ^ 


any Court required or authorised: by law to be 
made or, done by a 


any law for the time being.in force; be made or 


done by thé party in person, or by his recognised ` 
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party in such Court, may,. 
except where otherwise éxpressly provided by ` 
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‘agent, or by a. Pleader duly appointed to act on 
his behalf 


"Provided that any such appearance shall, if 
the Court so directs, be made by the party in per- 
son.” 

“The appointment of a Pleader to make or do 


.any appearance, application or act for any person 


shall be in writing, and shall be signed by such 
person or by his recognised agent or by some other 
person duly authorised by power-ot-attorney to 


-act in his behalf.” 


. d'Every such appointment, when accepted by 
a Pleader, shall be filed in Court, and shall be 
considered to be in force until determined with’ 
‘the leave of the Court, bv a writing signed by the 
client or the Pleader, asthe case may be, and filed 
in Court, or until the client or the Pleader dies 
or until all proceedings in the suit are ended so 
‘far as regards the client." 


It has been argued in this Court that 
althouzh when a Pleadér has accepted a 
valakatnama and filed it in Court, he there- 
by becomes authorised to act and plead 
on behalf of his client, it does not follow 
that he is under an obligation to do so on 
a particular occasion. In my opinion, 
this contention has been too broadly- for- 
mulated. A Pleader who has accepted a 
vakalatnama and filed it in Court is ordi- 
narily bound to appear and conduct his 
case,ein the absence of an agreement to the 
contrary. It is conceivable that the vaka- 
lainama may not set out explicitly all the 
terms of the engagement between the Pleader 
and his client, and amongst these there 
may be implied terms sanctioned by well- 


known and well-established usage of the 


profession. To take one example, at the 
time the vakalainama is accepted and filed, 
there may be an understanding, express 
ot implied, that the Pleader will appear to 
conduct the case only on one occasion, or 
only after he has been paid the fees settled, 
or only after he has been furnished with 
the requisite papers: Reference may in this 
connection be made to the judgment of 
Mr. Justice Phear delivered with the con- 


-currence of Mr. Justice Dwarka Nath Mitter: 


in. Gopeenath Mudduck, Inre (9) (Rule 359 
of 1870). Im that case, a litigant who 
was respondent in an appeal from 
appellate decree in this Court, . which 
had been. decreed ex parte, had engaged 


“Babu Hari Mohan Chakraverty, a Vakil 


of this Court, to apply for re-hearing. On 
the 26th May 1870 the petitioner moved 
the Court to: compel the Vakil to appear. 
and ‘argue his case, alleging that the Pleader 
had been paid his fees, and yet had declined 
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to attend and plead his case. ‘The Court 
‘accordingly called upon the Vakil to answer 
the allegation. The Vakil stated that he 
‘had been paid only one-half of the fee agreed 
‘upon. The Court thereupon directed 


the Vakil to return the amount paid to: 


bim, and ruled that the acceptance of a 
vakalatnama by a Vakil of the High Court 
should .in all cases be unconditional. But 
it is plain, that notwithstanding this ¢x- 
pression of opinion, vakalatnamas have 
been accepted by Vakils in this Court, sub- 
ject to conditions implied by well-known 
usage, as is clear from the decision in Ram 
Koer v. Puna Koer (x4). I am bound to add, 
however, that the true import of the obser- 
vations made by Mr. Justice Phear was not, 
it seems to me, correctly appreciated by 
Sir Richard Garth, C. J. The view indi- 
cated by Phear, J., that if once a legal prac- 
titioner accepts a brief, he is bound to plead 
the catise of his client, whether he is paid 
his fee: or not, is not in conflict with the 
opinion maintained by Garth, C. J., that a 
legal practitioner may, both as a matter 
of right and of professional propriety, in- 
sist upon the payment of his fee before be 
reads his brief or pleads his client's cause. 
As Garth, C. J., himself points out, if a legal 
practitioner takes a brief without a fee and 
without informing his client that the fee 
must be paid before he attends to the case, 
lie cannot with propriety recede from it, 
without due notice to liis client, upon the 
ground that the fee is not paid. To my 
mind, the true position is that the accept- 
ance of a vakalatnama with the usual 
terms, which is filed by the Pleadér in 
Court, prima facie places him under an 
obligation to appear and act on behalf of 
his client ; and, if he fails to perform what 
is thus prima facte his duty, he must be 
‘ready to justify his conduct by proof that 
fhe client had failed to fulfil an implied 
term of the engagement, such as the ad- 
vance payment of fee or the supply of the 
requisite papers or such like circumstances, 
which perhaps, cannot, at least need not 
for our present purposes, be exhaustively 
enumerated. This view is identical with 
that adopted by Mr. Justice Sankaran Nair 
and Mr. Justice Sundara Aiyar in Muni- 
reddi v. Venkata Rao (10), where the prin- 
ciple was enunciated that a Vakil is bound 
(14) 3 Shome 75, 
" i | 
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to appear and conduct his case, even if t 
fee or any portion thereof remaihs unpa 


in the absence of any agreement to the cc 
trary, or at least, notice to the effect tg t 
client in sufficient time to enable him 

make other arrangements, see t 
statement by Mr. Justice Sundara Aty 
in his luminous lectures on Professior 
Ethics, page 270, and Kally Churn 

Carapict (r5). Reference may also be ma 
to the. observations of Lord Westbu 
in Solicitor, In ve (x6), which favour 
strict View of the duties of a Solicitor; and 
similar opinion was expressed by Totte 
ham and Trevelyan, JJ., in Sates Chum 


ev. Savoda Prasad (17). But, as w 
pointed out by Wallis, C. J., in Mut 
Krishna Yachendra Bahadur wv. Nui 


(xr), ‘the decisions of Lord Tenterden 
Rowson v. Erle (18), of Tindal, C. J., 
Vansandaw v. Browne (xg) and Lawrei 
v. Potts (20) and of Lord Esher in Und 
wood v. Lewis (21) favour a less stringe 
view of the duties of a legal practition 
It is not necessary, however, for the de 
sion of the cases now before us, to inv: 
tigate in further detail this and correlat 
aspects of the matter, such as that rais 
in Moheshpur Coal Company v. Jo otini 
Nath Gupta (22). 

As regards the second question, it is s ck 
that when a Pleader has accepted a vai 
latnama with or without implied conditic 
his liability continues, till he has discharge 
himself by recourse to the appropti 
procedure. It is a mistake to suppo 
however, that this is a matter solely b 
ween the Pleader and his client. The si 
tutory provisions on the subject lea 
no room for doubt that the appointme 
of a Pleader, when filed in Court, with : 
acceptance, continues it force until « 
termined with the leave of the Court by 
writing signed by the client or the Pk 


(15) 2 Shome 124. 

(76) 4 B. L. R- P. C. 29; 2 Bar. P. C. Jf. : 
Pc 
25 Ind. Cas. 510; 19 C. L. J. 432. è 

(18) (1829) Mood. & Mal. 538. 

(19) (1832) 9 Bing. 402; 2 Moo. & Sc. 543 
Dery 715; 2 L. J. C. P. 34; 131 E. R. 667; 
RR 5 

lao) (834) 6 C. & P. 428. 

(21) (1894) 2 Q. B. 306; 64 L. J. O. B. 60 
R; 440 ; 70 L. T. 833; 42 W.R. 5 517. 

eu 18 Ind. Cas. 35; p 386; 
279. ` 
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der, as the case may. be, to this rule, there. 
are two exceptions, namely, first, the death 
‘of the client or the Pleader, and, secondly, 
the termination of. the proceedings in the 
suit' so far as regards the client. An in- 
stance of the application of this rule is 
furnished by the decision of Harington, J., 
in Atul Chandra Ghose v. Lakshman 
Chunder Sen (23).. See also Prabhu Lal 
v. Kumar Krishna Dutt (x3) Prabhu 
Lal v.. Kumar Krishna Dutt (12). The 
principle has been recognised for more than 
half a century, as is clear from section 18 
of Act VIII of 1859 and section 39. of Act 
X of 1877 and Act XIV of 1882, which 
were applied in the cases of King v. King 
(24) and Watkins v. Fox (25). It,is not 
difficult to realise. that serious uncertain- 
ties and inconveniences might .arise in ‘the 
conduct of judicial proceedings, if the 
appointment of a Pleader, made in writing 
and lodged in the Court where the case was 
to be tried, could be tevoked without the 
knowledge and sanction of the Court. 
It is further well-settled that the legal 
practitioner must always give reasonable 
notice of his withdrawal from the case to 
his client; Hoby..v. Built (26), Harris. v. 
Osbourn (27), Nicholls v. Wilson (28), 
Whitehead v. Lord (29). - | , 

As regards the third question, it is plain 
that the failure of a Pleader to appear to 
conduct the case before he has discharged 
himself in the manner prescribed by law, 
unless -such failure can be justified, renders 
. him liable to disciplinary action by the 
Court. It is neither practicable nor neces- 
sary to have a complete enumeration of 
justifying circumstances which must ne- 
cessatily depend upon the facts of each 
case. In view of the arguments addressed 
to the Court, I may, however, state that, 
in my.opinion, it may be successfully urged 
ds a justifying reason for failure to attend to 


(23) 2 Ind. Cas. 830; 36 C. 609; 13 C. W. N. 
1172. * o 
( ) 6 B. 416 at p. 429; 3 Ind. Dec. (N. S.) 733. 
25) 22 C. 943; 11 Ind. Dec. (N. S.) 626. 

(26) (1832) 3 B. & Ad. 350; x L. J. (N. S.) K. B. 
I21; IIO È. R. 131; 377*R.. R. 444. - < 
629; 4 Tyr. 445; 3 Iri 


( (27) (1834) 2 Cr: & M. 
. (N. S.) Ex. 182; 149E R. 912; 39 R. R. 872. 
e (28) (1843) 11 M. & W. 106; 2 Dowl. (N. S.) 


1031; 12 L. J. Ex. 266; 152 E. R. 734; 63 R. R. 523. 
“ (29) (1852) 7 Ex. 691; 21 L. J Ex. 239; 155 
E. Ri 1126; 19 I. T. (0. $.) 113; 86 R. R. 797... ., 
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‘a, case, that the absence was in fact due to 
“Overriding presstire of circumstances beyond 
the control of the Pleader, notwithstanding 
an honest desire oh his part to perform his 
duty towards his client and towards the 
Court. No formula can be framed to enable 
us to measure accurately the nature and 
extent of stich pressure, but, to my mind, 


"jit is essential that the Pleader, in full ap- 


preciation of his duty as the representative 
of liis client and as an officer of the Court, 
should have been sincerely anxious to pro- 
tect the former and to assist the latter. 
The relation of Pleader and client has been 
described by some as that of principal and 
agerit, and by others as that of master and 
servant, in a limited and dignified sense, 
Maruga Chetty v. Rajasami (30). It may be 
a matter for controversy how for these 
analogies hold good ; but, in any event, the 
relation involves the highest personal trust 
‘and confidence, so much so that it cannot 
be delegated without consent. The Plea- 
der by his obligation is bound to discharge 
his duties to his client with the strictest 
fidelity and is answerable to the disciplinary 
jurisdiction of the Court for dereliction of 
duty. A Pleader, however, is more than 
a mere agent or servant of his client. He 
is also an officer of the Court, and as such 
he owes the duty of good faith and honour- 


-able dealing to the Courts before which he 


practises his profession. His high voca- 
tion is to inform the Court as to the law 
and facts of the case arid to aid it to do jus- 
tice -by arriving at correct conclusions. 
The practice of the law is not a business 
opentoallwho wish to engage in it;it is 
a personal right or privilege limited to 
selected persons of good character with spe- 
cial qualifications duly ascertained and 
certified: it is in the nature of a franchise 
from the State conferred only for merit 
and may be revoked whenever misconduct 
renders the Pleader holding the ‘license 
utifit to be entrusted with the powers and 
duties of his office. Generally speaking, 
the test to be applied is whether the mis- 
conduct is of such a description as shows 
him to be an unfit or unsafe person to enjoy 
the privileges and to manage the business of 
others in the capacity of a Pleader, in other 
Words, unfit to discharge the duties of his 
:(30) 14 Ind. Cas. 823; 22 M. L. T. 284; (1912 
md N 332; II M. b. 1. 280. : ee 
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office and unsafe because unworthy of con- 
fidence, His office is a very badge of res- 
pectability, a patent of trustworthiness, 
derived from his position on the Court's 
soll of Counsel; consequently, he ought 
- not to be suffered to pass for what he is not. 
Amongst various types of misconduct, there 
. js none more reprehensible than such conduct 
as tends to impede, obstruct, or prevent 
the administration of the law or to destroy 
the confidence of the people in such admi- 
nistration; and any attempt on the. part 
of a Pleader to boycott the Courts or to 
obstruct the administration of justice by a 
resort to any form of device, constitutes, 
in my opinion, ground for disbarment or 
suspension. 

. Before we pass on from these general 
observations to a consideration of the spe- 
cial facts of each case, it is necessary to 
notice an argument which was advanced 
in all the cases. It was contended that the 
proceedings under section 14 of the Legal 
Practitioners Act are guast-criminal in 
character and must be based on evidence 
cogent and conclusive, such as is deemed 
necessary for a conviction in a criminal 
case; in support of this proposition relfance 
was.placed upon observations in the deci- 
sions in Nilkunt Biswas, In re (1), Kotha 
Subba Chetti v. Queen (5), Government 
Pleader v. Raghunath S. Sule (2). In 
my opinion, it is plain that the proceeding 
is not of a criminal nature; see Govern- 
ment Pleader v. Bhagubhat (3x), though, as 
pointed out in Nando Lal Roy v. Baseralt (32) 
and Nallasivan Pillai v. Ramalingam Pilar 
(33), itis undoubtedly a judicial proceeding. 
It was ruled in the cases of Hardwick, In ve 
(34) and Eede, In re; Davy, Ex parte (35) 
that as; the Court in making an order 
striking a Solicitor off the rolls for 
misconduct does so in the exercise of 
its. disciplinary powers over its own 
officers and not in the exercise of its cri- 
minal jurisdiction,-an appeal lies from such 


. (3r) 16 Ind. Cas. 788; 36 B. 606; 14 Bom. In 
R. yoo; 13 Ct. L. J. 913. ; 
(32) 50 Ind. Cas. 806; 23 C. W. N. 560. 
(33) 4x Ind. Cas. 305; 32 M. L. J. 402; (1917) 
. W. N. 303; 6 L. W. 364; 18 Cr. L. J. 785. 
.(34) (1883) x2 Q. B. D. 148; 53 L. J. D. Q. 641 
49 L. T. 584; 32 W. R. Tot. 
(35) : (1899) 25 Q. B. D, 228 ; 59 L. J. QB, 376; 
38 W. R., 683. r5 à- € & foe vo“ te 
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order to the Court of Appeal. ‘The same 
principle was recognised by Lord Mansfield 
in Brounsall, Ex parte (36), when he overs 
ruled an objection to disciplinary proceed- 
ings against an Attorney who had been 
convicted of felony, on the ground that 
the only misconduct imputed to him was 
the very offence which had formed the 
basis of his conviction. The same view 
has been affirmed by the Supreme Court 
of the United States in Randall v. Bringham 
(37), and Wall, Ex parte (38). The true 
position appears to be that these proceedings 
are neither civil suits nor criminal prose- 
cutions: Janak Kishore, In the matter of (39). 
They are special proceedings resulting from 
the inberent powers of the Courts over 
their officers. "Their object is to preserve 
the purity of the Courts and the proper 
and honest administration of the law. 
The purpose of suspension and disbarment 
is to protect the Court and the public from 
legal practitioners who, disregarding the 
sanctity of their office, pervert and abuse . 
the privileges annexed tio the responsible 
office they have secured from the Court. 
The form of procedure, consequently, is 
not of controlling importance, so Jong as 
the essentials of fair notice and opportunity. 
tobe heard are. present: Ganapathy Sastri, 
In ve (40). Section 14 of the Legal Practi- 
tioners Áct, which describes the procedure 
for investigation when a charge of unpro- 
fessional conduct is brought in a subordi- 
nate Court against a legal practitioner, 
provides that the presiding officer shall 
send him a copy of the charge and also 
a notice that on an appointed day the 
charge will be taken into consideration. 
This section does not make it obligatory 
on the Pleader to submit a' written defence 
and does not even provide for his compul-. 
sory,presence or oral examination: [A Plea-. 
der, In ve (41)] but itdoes lay down that. 


6) (1778) 2 Cowper 829; 98 E. R. 1385. s 
A wt 7 Wallace 523; 19 Law. Ed. 285. 
(38) (1882) r7 Otto 265% | 

)' 37 Ind. Cas. 484; 1 P. L. J. 576; (1917) 
Pat 60; x8 Cr. L. J. 132. 
(40) 3 Ind. Cas. 344; 19 M. L. J. 504 : 6 M. Lr. 
T. 253; II Cr. L. J. 274. , . 
(413) 18 M. Le J. 184; 3 M. I. T. 237; 7 Cr. Ls 
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‘the presiding officer. shall receive: and re- 
‘cord .all evidence properly’ produced in 
c support of . the charge or by the Pleader 
“presumably in answer’ to the charge. The 
-esserce of the matter, consequently, is that 
the Pleader must be- allowed an opportunity 
‘of making his defence: Southekal Krishna 
‘Rao, In the matter of (42), Golab Khan, In re 
(43), Second Grade Pleader, In the matter of 
(44), Government Pleader v. Maganlal’ (45). 
“The Pleader need not make any defence 
df he.so chooses, though I am emphatically 
of the opinion that he should be abselutely 
candid with the Court in such a proceeding. 
He may, _ howsoever, unwisely decline to 
render any -assistance to the Court, main-, 
tain a stolid silence and take up the, posi- 
tion that the case against him must be com- 
- pletely proved. But if he does adopt such 
an ottitude,.he obviously runs a grave risk; 
for eveh in a criminal ‘case section: 342 of 
the Criminal. Procedure Code provides that 
if an accused. person réfuses ‘to ahswer a 
question' put by the Court, the Court and 
the Jury, if any, may draw such inference 
from such refusal as it thinks just; see. 
‘section 114, Ill. (6) of the Indian Evidence 
Act; Emperor v. Dwijendra Chandra (46). 
- On the other hand, if the Pleader does sub- 


mit a written statement.in anwser to the. 


charge, the Court is bound to take it into 
consideration and may draw such inference 
as legitimately arises from its contents. 
To take'an example, if the Pleader in his 
written statement seeks to justify his con- 
duct on. certain allegations of fact, it may 
well -be inferred that the conduct was not 
justifiable on other hypotheticalor imagin- 
able: grounds. A singular illustration. of 
such.a contingency was furnished in the 
course of argument in one of the cases now 
before us. It was urged with considerable 
. insistence- that the failure of the Pleader 


to appear in Court on the appointed day 


did'not render him liable to disciplinary 
action, inasmuch as it had not been affirma- 
tively established that he had been 


' (42) 14 I. A. 54 ;"1$ C. x52 ; 12 Ind. Jur. rz} 
5 Sax P. C. J. 96; 7 tnd Dee. v. Y Paa (P. C) 
(43) 15 W. R. 1713; 6 BLUR 
: a 24. M. 83. 
45) -9 Bom. L. R. 


e 3 Lid, Cas. 164i 19 C. W: N. 2949; :6 
O27 


“NDAN Oasis! 


- Court. 


facts, or as to the law applicable. 


: cott of the. 


a 


ut ^ , ^ ^ ae wh 


offered his fee for the day by the client, 


But in answer to a question put by the 


‘Court, the reply was given that even if 
'the fee had been tendered, it would not have 


been accepted, as the Pleader had decided 


‘not to attend the Court on account of the 
‘hartal, 
‘to a charge made against a Pleader, a writ- 


In "my opinion, when in answer 


ten statement has been filed in a proceeding 


under section r4, it is not obligatory on the 


Court to rule out all conceivable hypothe- 


-tical grounds which.could have been, but 


had not been, set up in answer. The jus- 
tice of the case may ordinarily be met, 
if the enquiry proceeds on the basis of the 
charge’ and the answer. 

In one of the cases, an additional point 
was urged with some emphasis. It was 
contended that no disciplinary action: can 
be taken by. the High Court when the 
District Judge and the Judge of the Sub- 
ordinate Court are not agreed as to the 
Specific provision of section 13 which covers 
the misconduct attributed to the legal prac- 
titioner concerned. This argument is mani- 
festly untenable and is based upon a mis- 
apprehension of the scope of the ‘authority 
of thi$ Coust in the exercise ofits discip- 
linary jurisdiction. Section r4 contemplates: 
an enqtiry and report by the Subordinate 
This is forwarded by the District 
Judge with his opinion thereon. As pointed 
out in Rasik Lal Nag, In the matter of (47) , 
the ultimate decision rests with the High 
Court and the authority of this Court is not 
taken away by any divergence of opinion 
between the Judge of the Subordinate Court 
and the District Judge, either as to the 
It is 
consequently immaterial that while the 
Judge of the Subordinate Court thought 
that the facts attracted the operation of 
section I3 (b), the District Judge deemed 
the case governed by section r3 (f). I 
am further of opinion that the case is real. 
iy comprehended within the scope of both 


‘the clauses of section r3 just mentioned; 


the conduct of the Pleader was reprehen- 
sible not only because he neglected his duty: 
towards his client, : but also because he 


' sympathised with and acquiesced in a boy- 


Courts; the former makes 


38 Índ. Cas. 980; a 639; zo C, x. N, 


Aen . 190; sg Cr J: 4204: 
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clause (b), the latter makes clause (/), ap- 
.plicable. 
. In Reference No. 4, we are called upon 
to consider the cases of  Babu Rajani 
Kanta Bose and Babu Durga Prosanna 
Chakraburty. As regards Babu Rajani 
Kanta Bose, it is plain that his conduct 
was reprehensible. He was present at 
the public meeting where the hartal reso- 
lution was carried and took an active part 
in the proceedings. He then  abseifted 
himself from Court and did not appear 
in the case in which he had been engaged. 
He has not shown cause, and we have been 
informed that he has retired from the 
practice of his profession. It is, consequ- 
ently, not necessary to discuss, this matter 
further. As regards Babu Durga Prosanna 
‘Chakrabarty, the evidence indicates that 
his services were engaged by the client for 
only one occasion, consequently his failure 
to appear on another occasion does not 
support the charge of professional mis- 
, conduct. 

In Reference No. 7, we are concerned 
with the cases of.two Pleaders; Babu Rajani 
Kanta Nag and Babu Priyanath Rat 
Chaudhri. The evidence makes it abund- 
antly clear that these Pleaders had ‘accept 
ed a vakalainama and yet did not appear 
in Court when their case was taken up. 
There can be no doubt that they acted in 
this manner, because they were in sympathy 
with the kartal resolution, and it is idle 
for them to urge that they had no inten- 
tion to boycott the Court or paralyse the 
administration of justice. I feel no doubt 
that they could have attended the Court, 
as the Government Pleader and the Public 
Prosecutor had done, and that the risk of 
consequent inconvenience and possible 
humiliation by an irritated public has been 
unduly magnified. I consider that their 
conduct in not attending to the case in which 
they had been engaged was unjustifiable, 
and they have rendered themselves liable 
to disciplinary action by this Court. 

* In Reference No. 8, we have to deal with 
the case of Babu Annada Charan Roy. 
In his written defence, he has urged that 
no one could safely ignore or disregard the 
haríal resolution adopted by an indignant 
publie, but he has also added that he con- 
sidered it safe and desirable to bow down 
to the popular will The evidence shows 


. adjournment. 
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that he had convened the meeting at the 
Bar Library where the opinion was expres- 
sed by the majority that it was not safe to 
disobey the strong public feeling. I think 
there is no reasonable doubt that he 
acquiesced in the kartal resolution and neg- 
lected to perform his duty towards his 
clients and towards the Court. This, in my 
opinion, makes him liable to disciplinary 
action by this Court. 

In Reference No. 9, we have to consider 
the case of Babu Surendra Kumar Nag. In 
my opinion, his conduct was far more re- 
prehensible than that of the other Pleaders, 
and the line of defence adopted in the 
lower, Court as also in this Court has placed 


'him in a position of great peril. He was 


engaged by one Azam-ud-Din as Pleader in 
a suit which resulted in a sale of the property’ 
ofhisclient. He then applied to have the 
sale set aside; the matter was fixed fer 
hearing on the 28th Mav 1921. The client 
saw him at his house in the morning and 
requested him either to file a list of the 
Witnesses present or to make an applica- 
tion to the Court for'adjournment. The 
Pleader refused the request. ‘The client then 
went to the Court but as he was ‘illiterate 
and ignorant of the number of the 
case, he could not take steps to apply for 
The case appears to have 
been postponed alone with other cases till 
the 20th May. The client, however, was 
not apprised of this, and the case was dis- 
missed for default, as on the adjourned | 
date neither he nor his Pleader was present. 
On the 14th June’ the Pleader presented 
an application for restoration of the case, 
which recites that as hartal prevailed at 
the time and as Pleaders and clerks did not 
attend Court and as the petitioner himself 
could not take steps by reason of his 
illiteracy, he could not appear on the date to 
which the case was adjourned without his 
knowledge. In view of the statement con- 
tained in this petition, which was signed 
by the Pleader himself, it is difficult to 
understand how the charge of unprofes- 
sional conduct could be seriously met. It has 
been urged, however, that as no vakalat- 
nama was fled along with the application. 
for reversal of sale, the Pleader was not" 
liable to attend on the appointed date. 
There is no foundation whatever for this . 
contention, for it is well-settled that no. 
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fresh vakalatnama is necessary to entitle 
. the Pleader to appear in proceedings sub- 


sequent to the decree, Shah Mukhun v. 


Sreekishen Singh (48), Sutto Churn v. Suroop 
Chunder Doss (49), Gopal Jayachand v. Har- 
govittd Khushal (50), Sadashtv Ganpatrao v. 
Vithaldas Nanchand (51). The Pleader did not, 
in fact, present the application for reversal 
ofthe sale, and, subsequently the petition 
for restoration of that application, on the 
strength of his appointment as Pleader in the 
suit; and no weight can be attached to the 
fact that a fresh vakalatnama was not 
filed. ‘There is also no force in the eonten- 
tion that he was not paid his fees, he 
did not demand his fees and would 
. not have attended the Court even on pay- 


ment. The truth is he sympathised with the 


movement for boycott of the Court and, 


_ considered it safe and desirable to bow down 
to the popular will. | His conduct is, in my 
opinion, not capable of justification on any 
imaginable ground and can only be charac- 
terised as amounting to a deliberate and reck- 
less disregard of the interest of the illiterate 
and ignorant litigant who had the misfor- 
tune to engage his services. As observed 
by the Special Bench of seven Judges 
in Roopnath Banerjee, In ve (52) his. case 
has undoubtedly not been improved by the 
sophistical arguments put forward to sustain 
an indefensible position, and he has clearly 
rendered himself liable to disciplinary action 
by the Court. l 


I desire to add that the conduct and 
attitude of the Pleaders whose cases we have 
been called upon to consider, appear, in 
my judgment, to be lamentably deficient 


when tested from the standpoint of the. 
honour and dignity which we are accustomed 


to associate with gentlemen who claim the 
position and privileges of members of the 
legal profession. As observed in Government 
Pleader v. Jagannath (53), their ‘position 
as a privileged class enrolled for the purpose 
of rendering assistance to the Courts in the 
administration of justice, their special 


- 


"T 
ht 


d 8 W. R. 92," 

. (49). 12 W. R. 465.» 

50) “5 B..H. C. R. (A. C. JT.) 83. 
51) 20 B. 198; 10 Ind. Dec. (N. S.) 691. 
52) x Shome 125, 
3) 2-Ind. Cas. 
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training and their responsible practice gave 
them influence .with the public, and it was 
their duty to use that influence so that 
the administration of justice mght not be 
brought into contempt: Jivanlal Varajrai 
In -re (54) They should have 
been actuated by a keen sense of 
duty and loyalty to the Courts and to 
their clients. They should have made a 
strentious endeavour to resist and defeat 


‘the ignoble attempt to boycott the Courts 


aud to imperil the administration of justice. 
Their paramount duty was, in the language 
used by Lord Shaw, [Krishnasawmy 
Atyar, In the ^ matier of (55) affirming 
Krishnasawmi Atyar, In | ve (56) 
to  co-operate with the Court in 
the orderly and pure administiation 
of justice. It is thus a matter of the 
deepest concern that they passively 
acquiesced in, if not actively sympathised 
with, the movement to paralyse the Courts, 
and, what is most deplorable, they did not 
hesitate to cast baseless aspersions on the 
judicial officers who instituted these discip- 
linary proceedings solely with a view to 
vindicate the authority and maintain the 
dignity of the Courts. 





REFERENCES Nos. 4,7, 8 & 9 OF 1021, 
Sanderson, C. J.—After due -considera- 


‘tion we have decided to take no further 


action in respect of the Reterences No. 4 
of 1921, No. 7 of 1921, No. 8 of 1921 and 
No. 9 of 1921. Some of the reasons which 
have actuated’ us in coming to this con- 
clusion, are :—— 

(I) that these are the first cases of the 
kind which have been brought before this 
Court ; s iy 

(2 that the Pleaders concerned, with 
the exception of one, who has: ceased to 
practise, have resumed work and attended 
the Courts; 

(3) that there was undoubtedly a strong 
feeling in Noakhali on the occasion in ques- 
tion ; i 


(54) 54 Ind. Cas. 679; 44 B. 418 ; 22 Bom. I, 
R. 13; 21 Cr. L. J. 151. 

(55) 16 Ind. Cas. 328; 23 M. L. J. 114 1 x6 C. 
W. N. 1081; 13 Cr. L. J. 680; 12 M. L. T. 396, 
35 M. 543; 14 Bom. L. R. 1079 ; 16 C. L. J. 6341 
(1912) M. W. N. 963; 39 I. A. 191 (P. C). 

(56) 14 Ind Cas. 965; 22 M. L. J. 276; (1912) 
M. W. N. 348: 12 M, L. T, 296; 13 Cr, L. Ja 421; 
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(4) the Pleaders may have acted in haste 
and without due consideration of the seri- 
ous nature and effect of their conduct. 

We have,therefore, decided to treat as 
leniently as ‘possible the Pleaders concerned 
in the references now before us, in the hope 
and belief that the warning, which we now 
. give, will have the effect of preventing a 
.repitition of such conduct. 

It must be recognised, however, that the 
Court takes a very serious view of this 
. matter. 

The Pleaders in Noakhali werea con- 
. siderable body in point of numbers, 
‘and were persons whose influence and 
‘action must . have had a considerable 
effect on the kartal. It is, perhaps, not 
.too much to say that if the Pleaders had 
abstained from observing the-Aarial, it might 
have failed altogether, or at any rate it 
would have had much less effect. But, 
. apart from this, the Pleaders are a privileged 
body, . with duties not only towards their 
. clients but also towards the Courts of which 
they are Pleaders, to co-operate in the order- 
ly and pure administration of justice. 

. The Pleaders in question failed to per- 
form their duties in both respects, and they 
joined in a hartal, oue of ‘the objects of 
which was to paralyse the administration 
of justice. —— 

Such conduct cannot and will not be per- 
mitted, whether it be on account of some 
alleged grievance in connection with’ the 
administration of the Courts or in furtherance 
of some movement, political or otherwise. 
Therefore, while deciding to take a lenient 
-course in these cases, the first of the kind 
, brought before us, we desire to make it clear 
that i such conduct is repeated in the future, 
it may entail serious conse juences to those 
. concerned. 


_N. E References answered. 
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CRIMINAL REVISION No. 404 OF 1922. 
August 3, 1922. 
Presenti—Mr. Justice ^ Stuart. 
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Penal Code (Act XLV of 1860), ss. 384, 385 
—-Pichetiing of shop-— Levy of fine—loss in sh 
and profus-—Offence— Pickelling, when criminal." 
Where a person causes loss in trade and profits 
to a trader by picketting his shop and forces him 
to pay a fine for persisting in the sale of foreign 
goods, he is guilty of extortion and may be con- 
-victed ander section 384 or 385 of the Penal Code. 
,(p. xx, col. x.) 
Picketting is not only harmless but even iid 
able where a certain number of well-intentioned 
„and law-abiding persons wish to argue in a legi- 
timate and peaceful manner with a man pointing 
out to*him that in his own advantage he should 
not follow a certain course and the fear of it would 
not be fear of injury within the meaning of thé - 
law. But when the word "picketting' is associated 
with another word ''boycotting" and when the 
boycotting is apt to proceed from ostracism to 
active annoyance and when the active annoyance 
has been known, in many instances, to culminate 
in bodily injury, a man who is threatened witk 
-picketting is put in fear of injury within the meaning 
of section 385 of the Penal Code. (p. 112, col. 1).- 


" Criminal Revision from an order of the 
Sessions Judge, Farrukhabad. 
Mr. Anandi Prasad Dube, forthe Peti- 
tioner. E 
JUDGMENT.— This application in re- 
vision arises out of the following facts.. On 
the 29th April 1922 which was market. day 
in the town of Chibramau, in the Farrukh- 
abad District, Bachan Lal, a cloth merchant, 
was carrying on business in his shop. The 
applicant and another person came to, the 
shop of Bachan Lal and said to him that if 
he continued to sell foreign cloth, they would 
put pickets on to his shop to prevent his 
doing so. Bachan Lal replied that as long 
as foreign cloth was available, he would sell 
it. The applicant and his companion then 
told him that, if he did so, he would be fined 
5 per cent. of the value of his stock. He 
refused to pay the fine and pickets were 
accordingly put upon. his shop who, apparent, 
iy without using actual violence, prevented 
effectively any customer reaching the ‘Shop 
of Bachan Lal for a matter of two hours. 
Owing to this circumstance he lost two 
hours’: trade .and the consequent profit. 
After two hours he paid the fine,’ obeyed 
the order not to sell foreign cloth and..was 
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left unmolested for the time. He- made 
complaints to the Police and the Tahsildar. 
During the days following the incident of 
the 29th April. he was molested by certain 
persons and threatened by one or more in 
respect of his: having made complaints. 
Thete are other circumstances but I need 
not deal with them. These facts have been 
found by the Magistrate who tried the case 
and by the Sessions Judge. Now the appli- 
cant approaches this Court in revision upon 
the ground that on the facts no offence is 
disclosed. He has been convicted under 
section 385 and.sentenced to nine months' 
imprisonment and a fine. e 

. The words of section 385 are these :— 

" Whoever, in order to the committing of ex- 
tortion, puts any pezson in fear, or attempts to 
put any person in fear, of any injury, shal be? 
no with imprisonment of either deseription’ 
or a term which may extend to-two years, or with 
fine, or with both.” 

The definition of “extortion” 
in section 383 as follows :— 

'" Whoever intentionally puts any pertson in 
fear of any injury to that person, or to any ther, 
and thereby dishonestly induces the person so. 
put in fear to deliver to any person any property 


is given, 


of valuable security, or anything signed or sealed, : 


which may be.conveited into a valuable security, 
commits ''extortion.". y : par mm 
The word “injury” is defind in section 44: 
- “The word ‘injury’ denotes any harm what- 


ever illegally caused to any person in body, mind, 


reputation or property." 

The ‘first point is what injury, if any, 
might have been apprehended by Bachan 
Lal. I am leaving out of account the loss 
of profit. It is-an arguable point whether 
such loss of profit was or was not an injury: 
under section: 44. I express no opinion on 
‘that point. There is next the more import-. 
ant factor in this case of the fine which 
Bachan Lal was compelled to pay. There can 
be no doubt to my mind that injury in alegal 
sense was not only apprehended by him but 
caused to him’ by paying-that fine. There’ 
was further a reasonable .apprehension of 


personal violence. What then did the appli-: 


cants do? They intentionally put Bachan Lal 


in fear of injury. Their action would clear- : 


ly suggest. to Bachan Lal that if Bachan Lal 


did got do what they wanted, Bachan Lal: 


would not.only -sufer in business and in 


pocket but might suffer in person. No: 


other common sense view is possible, The 
learned Counsel: for the applicant addressed 
me on the subject of what he called. peace- 
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ful picketting and referred to what he stated 


“was the practice in England. I do not con- 


sider that a discussion of the English prac- 
tice, even if correctly stated by him, would 
assist me at arriving at a decision. In 
India any man who is told that he is going 
to be picketted peacefully has every reason 
for apprehending possible physical discom- 
fort as a not unlikely result. It is clear 
that Bachan Lal was put in fear of injury 
to his person. He was also put in fear of 
injury to the actual money in his till, for if 


he did not pay the fine at once, he had every 
. feason for supposing that the fine might be 


increased. It is clearly made out on facts 
that the applicant intentionally put him in 
fear of that injury. What was the result ?. 
Bachan Lal was thereby induced to pay up 
the fine. - Was he dishonestly induced? He 
was clearly dishonestly induced within the 
meaning of the law, for the word  ''dis- 
honestly” is defined in section 24 of the Code 
as follows :— < a 
' * Whoever does anything with the intention 
o: causing wrongful gaiti to one person, or wrongful 
loss to another person, is said to do that thing 
* dishonestly '." l P B 
|. Wrongful gain is gain by unlawful means 
of property to which the person gaining 


' is not legally :entitled. Wrongful loss is 


the.loss by unlawful means of property 
to which .the person losing it. is legally 
entitled." These are. the definitions - in 
section 23.. Now it is clear that the 
applicant or anybody else was not entitled’ 
to that fine which was taken. from Bachan 


‘Lal, and it is equally clear that Bachan 


Lal was legally entitled to the money which 
he paid, as that fine and the means used 
being threats directed against the man’s. 
business explicitly and impliedly against 
his person, were unlawful. -So I find that 
every ingredient in the offence of.extortion. 
was made out and the conviction might 
very well have been under section 384 for 
the actual commission of the offence. The. 
conviction under section 385. is equally 
good.’ Bachan Lal was put in fear of in- 
ju.y in order to the commission of extor- 
tion, The conviction is thus a good con» 
Viction. ee y. 59 

I wish- to be- clearly. understood upon 
the subject of picketting.. The point is 
not whether picketting in itself s illegal. 
I do not propose to discuss this large sub- 
ject exhaustively, ‘‘Picketting’’ is not, as 
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far as I know, a word that has ever been 
legally defined. It may have been, but 
I am not aware of it. The word means 
different things to different people. If 
all that is meant by picketting is that a 
certain number of well-intentioned | and 
law-abiding persons wish to argue in a 
legitimate and peaceful manner with a 
man, pointing out to him that in his own 
advantage he should “not follow a certain 
course, there can be no doubt that such 
a proceeding is not only harmless but, in 
many cases, it may be laudable, and if 


picketting to the ordinary mind meant. 


nothing more than that, the fear of picket- 
ting would not be fear of injury within 
the meaning of the law. But when un- 
fortunately the word ''picketting" has come 
to be associated with another word “‘boy- 
cotting" and when the boycotting is apt 
to proceed from ostracism to active annoy- 
ance and when the active annoyance has 
been known, in many instances, to culmi- 
nate in bodily injury, then I take it 
“that a man who is threatened with pick- 
etting and knows that picketting can be of 
such a nature, is put in fear of injury with- 
in the meaning of section 385. It could 
never be suggested that a man had legally. 
been putin fear of injury because he had 
been told that a respectable gentleman, who 
was the exponent of advanced religious views 
was coming to discuss his views with hima 
That would not put anybody in fear of 
injury legally. But when a man is told 


that certain men are going to. watch his: 


shop and he knows that, in many instances, 
the watching of shops not only leads to 
loss of business but has frequently led to 
loss of actual money and occasionally to 
personal injury to the shop-keeper, he 
legally must apprehend injury.: If I con- 
sider that the matter were otherwise than 
perfectly plain, I should have admitted- 
this application upon the point of law, but, 
to my mind, the matter presents no diffi-. 
culty. With regard to sentence, I see no 
reason to interfere. I dismiss the appli- 
cation. | l | 
N. K. l 
Application dismissed. 
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MADRAS HIGH COURT: 
CRIMINAL REVISION CasE No. 40 OF 1922. 
(CRIMINAL REVISION PETITION No. 40 
OF 1922). 
May '5, 1922. 
Present:—Mr, Justice Ramesam. 4 
VIRAPPA CHETTIAR—PETITIONER 
VEVSUS 
KATHAYVEE -AMMAL AND ANOTHER —. 
RESPONDENTS. 

Criminal Procedure Code (Act V of 1898), s. 
145—Magistrate, duty of, to complete enquiry. 

After proceedings are started and a preliminary 
order is passed under section 145 of the Criminal 
Procedure Code, it is the duty of a Magistrate to 
complete the inquiry. A 

Velayuda Kone v.' Narayana Kone. 31' Ind, 

Cas. 645; 2 E. W. 1208; 16 Cr. L. J. 789, followed. 
e Petition, under sections 435 and 439 of the 
Code of Criminal Procedure, 1898, and under 
section 107 of the .(:overnument of India Act, 
praying the High Court to revise the order 
of the Court of theSub-Divisional First 
Class Magistrate, Mannargudi, dated 16th 
August, I921. 

Mr. R. Rajagopala Atyangar, for 
Petitioner. 

- Mr. V. C. Seshachariay, for the Respond- 
ents. 

ORDER. —"'here is no finding by the Magis- 
trate that any party was in possession before 
the locking.of the building by the counter- 
petitioners. Nor could he give such a find- 
ing, as there were no materials which could 
properly be the basis of such a finding as no 
enquiry was made. It is tbe duty of the 
Magistrate to complete the enquiry under 
section 145 of the Criminal Procedure Code 
in the proceedings started, under. it.and a 
preliminary order passed [see Velayuda Kone 
v. Narayana Kone (I) ,. and the cases cited: 
therein]. .If the petitioner was not ready 
with his evidence, and showed no good 
cause for an adjournment, the Magistrate 
ought, at least, to have taken the evidence 
of the counter-petitioners. The order of 
the Magistrate is vacated and the case will 
be sent back to be disposed of according to, 
law. It will be open to the petitioner also 
to file a written statement and to adduce 
evidence at the new enquiry and the Magis- 
trate will be bound to record and consider 
it, a. . 

V. N. V. Case sent back, .. 
5 E 31 Ind. Cas. 645; 2 L. W. 1208; 16 Cr. L..]: 
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PATN A. HIGH COURT. 
CRIMINAL APPEAL, No.. zr “OF 1922. . 
June 15, 1922. ° `. 
| Present Mr. ‘Justice Coutts and 

- ; Mr. Justice Dás. -: > 
RAM PRASAD, SINGH AND OTHERS— 
ACCUSED--APPELLANT ja 
r, UEFSMHS , 
EMPRROR.—RESPONDENT. 


€ [4 
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Penal, Code (Act XL V of 1860), s. 149— Un-. 
lawful assembly— Principal offender convicted of, 


one offence—Remaining members whether can 
be convicted: of ‘another offence. 

Where the principal offender of an tinlawful 
assembly’ is convicted of one offence, the re- 
mainitig members of that assembly cannat .be 
convicted of another offence. (p. 115, col. r.) 


Criminal appeal from convictions and 
sentences passed.‘by | the Sessions Judge, 
‘Monghyr, > ‘dated ithe’ 5th: April 3 1922. 


"Mr. Gour Chandra Pal, for the Appellant: 
MrH. L. "Nandkeolyar, Assistant Goyern- 
ment Advoéate,. for the Crown. 


oa JUDGMENT. ; 
“Coutts, J.—Thig tis «an appeal by nine 
petsons, Ram-^Prasad Singh; Daroga Singh, 
‘Peatey Singh; “Bhuso Singh, - Misra Sirigh, 
“Tlakdhari:Singh; “Tarni. Singh; Nemdhari 
‘Singh and Lalit Singh; who-have been convict- 
ed» under «sections: 302 and 148 of the Tridian 
JPenal:Code' and sentenced to : transportation 
forlifetinder sectiotr 3025 the ‘other: appél- 
dants ‘have been ‘convicted. utidet sectións 
-304, 149:- and: 147 -‘of the -‘Penal- “Code, 
sand sentenced-to five years’: rigorous ‘itn- 
prisonment, each ünder-the former ‘section 
‘and they . have also - been directed to; pay 
a fine.of Rs;/xo0.éach..: ^ i24 ye 
Ehe facts of the case as "alle ed by the 
-proseoution. are" shortly -as follows < About - 
uone:'and‘:half pahkars pelore sunrise -onthe - 
23rd of October last, one. Daroga’ Singh -' 
“hadi gone “40 isee his "Àelai' field. 7 Wien 
he "o Itheré the found": vüe Ajwa Gowala 
ignazing! five '. buffaloes : sbeloriging . to "the -* 
-iappellants, Ram. Prasad: Singh ind : Bhuso . 
“Singh, .He' at once. attacked: Ajwa and 
was beginning to; drivé the buffaloes to the 
. pound Nihén--Ajwa.raised- an/outciy whére- - 


upon «thé: appellants with” Raniadhin..and - 


‘Gidar singh ran up and surrounded: "Daroga., 
*iRam-'.Prasad:.hadea :spedt in his: hand 
n and withsit: he: sua Daroga Singh in the ` 

chest: -Daroga .Singl:dell:: down and- the 
8. 


Y 
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were armed 
with lathis ran away. Some persons who 
"were-üear by camie up and took away the 
“bamboo shaft of the Spear which was 
- Sticking in -Daroga Singh's chest leaving 
,thé-"speat point in “it. .Some of them 
‘then “took Daroga to his home and from 
. there to the ihana which is tën miles 
‘away. “His first ‘information | was taken 
at the thana at about 9 A. m: and the Sub 
: Imspectot then took him to” Gogri "Hospital 
‘Wwhete he recorded his dying declaration at 
about ‘11-15 “al M., "The spear head was 
then extracted by “the Doctor but Daroga 
‘died shortly afterwards at about II-20 A. M, 
The body was thien sent to Monghyr. and the 
post mortem examination showed that death 
“was die to shock and hemorrhage ‘rom the 
injuries: to ‘the chest wall and the lung. 


The accused persons set up a counter-case 

. alleging that Daroga had. been killed during 
a fight at a hut, belonging to : Ajwa where 

Daroga had gone with ten or twelve men 

during the night for the purpose of looting. 

No evidence has been addüced in support 

of the defence story and the learned :Ses- 
sions judge has. entirely disbelieved it. 
To establish the prosecution case the evi- 
dence of the prosecution witnesses, Jagrup 


' Singh,: Kishori Singh and Mahabir Singh, 


Me ve LA, angene 


Has. been, ,zelied “op. .Jagrup's evidence 
-is to the effect that at the! time .of.the 
| ọccurrence-he was Idoking. after his buffalo 
which, was grazing;in a. gachhé ` near 
„by. and. he. saw the. whole .gccurrence 
., which. he describes. very much in the same 
way as I haye already. stated.it. ' Kishori 
Singh and. "Mahabir Singho depose. to the 
same effect and they. say: they saw ‘the 
“occurrence because they: were .out watch- 
ing their field which was. close by. 


^ If we believe ithe evidence “of these wit- 
nesses,, “äs the^learnéd' Sessions Jüdge 
“has Ed i "there can bé ‘no doubt that. ‘the 
ve’ asked: to^ ' disbelieve 
ahe Svidence ‘On : cont. “of vatious 
iirenghgtiibeh. - Tt is ürged that it is cu- 
' rious: “that the. accused" persons | “should: have 
“arrived un thé-spóf às^Soóm'as "Aj Wa Salled 
~out, > and that they should have. been” arm- 
ed- Ram Prasad “with: à spéar and the rest 
with ddfhis: It His! also suggested that 
3fathép than attack; Dàroga WiO Had gone 
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. to take the cattle to the pound they would 
have rescued the cattle and taken them . off 
It is further . pointed that there were 
no blood marks at the place of occur- 
rence, that there were several injuries on 
Ajwa, although the prosecution case . is 
that he was only struck twice with a lathi, 
and that there was a denial by the prosecu- 
tion witnesses that Ajwa had a hut in the 
_ neighbourhood. | NE 
_ lam,unable to find such -improba- 
bilities in these circumstances as would lead 
me to disbelieve the prosecution evidence 
in the ease. So far as the arrival of the 
accused persons as soon as they were call- 
ed by Ajwa is concerned, this is not at 
all improbable because it was getting to- 
wards dawn, Daróga himself had gone 
out and it is pot unlikely that the rest of 
the accused persons were also beginning 
. to golabout their usual business. So; far 
as attacking Daroga rather than rescu- 
ing the cattle and taking them away is 
concerned, it seems to me quite probable 
because natural anger against Daroga for 
taking the cattle to the pound would lead 
. the aecused to attack him knowing that 
after he had been disposed of the cattle 
. could be taken away also.* The matter 
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of no blood marks having been found has 


been discussed by the learned’ Sessions 
"Judge. Hesaysthat it is quite possible 
“that any..blood which flowed from the 
wound was soaked up in  Daroga's 
dhoti as he^subsided on the ground in a 
sitting posture, Moreover, one of the Po- 
lice ‘Officers has stated that soon after 
the occurrence he found that the ground 
at the. place of the occurrence had been 
‘dug up and it is not at all impossible.that 
the accused persons dug up the ground 
in order to do away with traces of blood. 
With regard to injuries‘on Ajwa it is true 
that the Doctor who examined him 
seven days after the occurrence has 
found five injuries on his persons, most of 
them being merely abrasions. We do not 
know how he got these small abra- 
sions, but he did not necessarily get them 
when he was struck by Daroga and it is. no 
part of the prosecution case that he did. 
Such abrasions are common and are re- 
ceived in the naturel course: of daily 
life. . The mere fact, therefore, that 
five injuries on Ajwa’s person were des- 
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- tences should be passed on them. 
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cribed by the Doctor in no way contradicts 
the prosecution case or supports the de- 
ence case, that there was a fight in Ajwa's 
house in the course of which he was struck. 
So far as the hut is concerned it is true that 
the prosecution witnesses have denied 
that there was a hut, but the hut appears 
to be of a very insignificant character, 
it is not a permanent structure and the 
fact that it is not mentioned is not of much 

-consequence.' . LE 
It has next been urged that the witness- 
es on whose evidence the convictions have 
should not be - believed. 
The prosecution witness No. I, Jagrup, 
is an old man and so it is urged he would 
ehave been unlikely to be out tending his 
‘buffalp at such an ‘early hour, and as 
to the other accused persons it is contend- 
ed that it is not likely that they would be 
watching their crops at that hour. I am 
unable to accept any of these contentions. 
-Jagrup ,was looking after one buffalo only 
and although he is an old man and some- 
what decrepit it ‘is just the sort of work 
that such an old man would do and it is not 
at all improbable that he should be out at 
that particular hour. So far as the criticism 
of the evidence of the other witnesses is con- 
cerned I see no reason to suppose that they 
would not be out watching their crops. 
Crops are watched at night and it would be 
an usual thing for these witnesses to be watch 
ing their field at that hour. So far then 
as the evidence of these witnesses is con- 
cerned, I see absolutely no reason why it 
should. not be believed. Iam prepared to 
accept it, and if-it is accepted the prosecu- 
tion story has been fully established. 
The question: remains as to what offences 
the appellants are guilty of and what sen- 
So:far 
as Ram Prasad is concerned, there cannot ' 
be the slightest doubt that he is guilty of 
murder, he attacked a- defenceless man 
with a spear which he drove into his chest, 
The learned Sessions Judge does not cons 
sider that it was necessary to inflict the 
extreme penalty of the law, and altltough 
the case is on the border line I see no rea- 
son to differ from his View on this point. 
There remains the question of the other ' 
appellants. There can be no possible doubt 
that these accused persons are guilty of 
the offence of rioting with the intention of 
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assaultihg .Daroga who was driving to. the 
pound cattle belonging to' Ram Prasad 


and Bhuso, but it has been urged that 
their’ conviction under sections 304-149 


cannot be sustained and, with this. view 


I tm inclined to agree. Section 149 of 
the Indian Penal Code runs as follows: 


“If an offence is committed by any member . ' 


of an unlawful assembly in prosecution of the 
common object of that assembly, or such as 
the members of that assembly knew to be likely 
‘to be committed in prosecution of that object, 
every person who, at the time of the committing of 
-that offence, is a member of the same ineo 
is guilty of that offence." 

That is to say, any member of an un- 
lawful 'assembly is in the circumstances 
contemplated by section 149, construc- 
tively guilty of the same offence as that 
which is committed by one of its members. 


In the present case Ram Prasad has been | 


found guilty under section 302. ‘The learn- 
ed Sessions Judge has found that the rest 
of the appellants cannot be held to be 
constructively - guilty under section 302 
but he has: found that they are construc- 
tively’. guilty under section 304.. I can 
‘find no authority, however, for convicting 
the principal offender of one offence and 
the rest of the members of the unlawful 
assembly ‘of another offence, nor has the 
learned’ Assistant Government Advocate 
been able to refer us to any such case, 
and it seems to me clear from the section 
itself that if a member of an unlawful 
assembly is to be found construc- 
tively guilty of an offence under sec- 
tioi 149 it must be the same offence of 
‘which the principal is guilty and not some 
Other offence. If the members of an un- 


lawful assembly are not guilty of the same. 


offence as ‘the principal the only 
reason why they are not guilty is because 


. they -do - not " come-.within the terms 
of section . x49. If then the rest of 
the appellants are not -constructively 


guilty of the same offence ds Ram Prasad 
they: cannot be found guilty under section 
' I49 atall. This being so they must be 


acquitted . of the offence under sections 
304-149. They are, however, guilty under. 


section 147, and under this section I would 
sentence them to rigorous. imprisonment 
for two years each. In the result then 
the^appeál of Ram Prasad “is dismissed 
and the appeals of the other appellants are 


ment Advocate), 
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allowed to this extent that their convice: 


tions and sentences under sections 304-149. 
are set aside but they, are convicted 
under section 147 and sentenced to 
rigorous ^. imprisonment for two years 
each under this section. 
Dass, J.— I agree. 

W. C. A. Order modified. 


Lom ee n 


ALLAHABAD HIGH COURT. 
CRIMINAL, REVISION No. 331 OF 1922. 
July 27 1922. 
Present :—Mr. Justice Stuart. 


E BECHU CHAUBE AND ANOTHER— 


APPLLICANTS | 
. versus ' 
` EMPERO R—Opposite PARTY 


s. * v’ 


A EE of accused — i diesen whether cur- 
able 

An error which in no way! prejudices a person 
‘convicted and is not fatal to the validity of ‘the 
decision’ and is concerned with the proceedings, 
ratHer-thag the mode of trial may be condoned 
under the provisions of section. 537. of the Cri- 
minal Procedure Code. (p. 116,col. 2.) 
. Subrahmania Ayyar v. King- Emperor, 25 M. 61 


at pp. 96, 98;. xx M. L. J. 233; 3 Bom. L R. 549 


‘28 I. A. 2575; 5 C. W N. 866: 2 Weir 271 ; 8 Sar, 


P. C. T. 160 (P. C.), referred to. 

The examination of a witness for the prosecu- 
tion after recording the statement of the accused 
is an error, but if the case has been decided ¢orrect- 
ly on the merits, the error in no way affects. the 
result so as to vitiate the trial. (p. 117, col. 1.) 


Criminal revision from an order of, the 
Additional’ Sessions Judge, Allahabad; at 
Mirzapur. ; 

Mr. Anandi Prasad Dube, fer the Appli- 
cants. - l TL 

Mr.  R. Malcomson, (Assistant, Govern» 
for the Crown. —— 

JUDGMENT.—The first point raised by 
the learned Counsel for the . applicants 
is ‘one upon which there" has been 
divergence of opinion in Courts:in India. It 
appears from the record that the- witnesses 
for the prosecution against the applicants 
were examined-in-chief up.to the roth April 
1922, and on that date the applicants were 
questioned generally on the case by. the Try 
ing Magistrate under the. provisions of sec. 
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tion 342 before they were called-on for their 
defence; After that the witnesses for the 
rosecution ` were © cross-examined, and 
furthêr; “one witness, a head "constable, 
am’ Gopal ‘Singh, was ‘examined for the 
first time for the prosecution. "The evidence 
which he gave was to the effect that lie had 
arrested the applicants. The point taken 
by the learned Counsel is that by examining 
this head constable after the statement of 
-the accused had been taken, the Trying 
Magistrate acted contrary tothe provisions 
of section 342. The learned Counsel is un- 
doubtedly right in that contention. Under 
the provisions of section 342all the prose- 
cution-witnesses should have been examined- 
in-chief before:the final questions were put 
‘to the applicants. The applicants were 
not examined again after-the roth of April. 
The ' provisions of this portion of section 


342 are imperative. The words are :-— 

“ For the purpose of enabling. the accused to 
explain any circumstances appéaring in the evi- 
dence dgainst him, the ‘Court 7... shall, for the 
purpose: aforesaid; question "him generally on the 
cise after’ the Witnesses for the prosecution have 
been examined, and before he is called on for his 
defence,” + t 


“But it remains. to be.considered whether 
the-provisions, of -section-537 of the Code are 
not ‘applicable. "The apposite portion of 


that, section: is this : — 

b "Subject to theprovisions hereinbefore con- 
tained; no finding, sentence or order“ passed by'a 
Court of epinpétent jirisdictidn shall be reversed 
or altered under Chapter CXVII'or on appeal 
or revision: on .account of any error, omission, 
or irregularity in the’ complaint, ‘summons, warrant, 
charge, : “proclamation, order, 'judghient or' other 
proceedings ‘before or duting: trial, s ao 
unless such ertor,- om:ssion. irregularity, want or 
anisdirection ~has- in fact occasioned | a failure 
of justice.” —— 


It certainly appears that in.many High 
Courts it has been held ‘impliedly that sec- 
tion 537 .has.no application.in these cir- 
cumstances, but in this High Court it, has 
been decided’ that an comission to comply 
withthe provisions .of section ' '342' does not 
involvera setting aside of the ‘conviction. 
lhe, main authority upon the subject is to 
be found in.the well-Enown:decisioniof ‘their 
Tordships:;of the: Privy Councildn SwbraA- 
mania <Ayyar v. .Kang-Emperor (x). Their 
Lordships -did not, -in -that case, . how- 


| (1) 25 M. 61 at pp. 96, 98; ii M. T. Je 2333 
4 Bom." T, UR. 25405 28 F. 4.257 55 C.W, N Te 860 ; 
- gWeit 271 7S Sar. P.O. T. 160 (P e 
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ever, distinguish between an "error and an 

“irregularity”, Thé two words clearly do 
not mean “the same’ thing.’ I reg gard the 
failure to apply correctly the provisions of 
Section 342 as an. etfror and hot.ás an iire- 
gularity, and I do not understand ^their 
Lordships to ‘have laid down that an error 
which has not -in any way. prejudiced a 
person . convicted ` may not be -condoned 
under the provisions © ‘of section 537 if “it 
is not fatal to the validity of the. decision, 
and ‘is -concerned with ‘the ; proceedings 
rather than the mode of trial. ‘Their -Lord- 
ships ir that particular" case were tonsider- 
ing neither an ertor, nòr anomission, nor an 
irregülarity ' but' an illegality. ` In that case 
the trial was vitiated in its inception. “A 
provision of the ‘Criminal Procedure ° -Code 
had been “transgressed, and ‘the result of 


. the transgression was that the Court had 


actually 'no jurisdiction to. Jiéar the case. 
The Court had ‘only jurisdiction to try- in. 
one case a pérson for three’ ‘offences of. the 
same kind committed, within a period “of 
I2 months and it actually had tried ‘a Pete 
son for 4r offences. committed: Lu 4. 
period of two years. ‘Their Lordships eld 
that the course “pursued Was pláinly illegal, 
and continued : 
Pd. Upon the assumption - that the trial- was--ille- 
gally condiicted it is -idle to suggest that there-is 
enough left upon the indictment upon; which a 
conviction ‘might have been supported JF’. oe 
accused had been properly: tried." Thé rane 
sought to be avoided by theStatute. has been: 
“They said afterwards: - 
'"T'he-remedying.of mere irregularities: i is familiar 
in most: systems of jurisprudence but, it. wouid 
be an extraordinary extension oË sich a ‘branch 
of administering ' -the . ‘criminal - law to‘, say “that 
when the' Code positively:enacts that. such a tial 
as that which has taken place here shall mot be 
permitted that this contravention of the: -Code 


isy 


one. 


comes within the” ‘description: of etfor, Ó omission 
or itregularity ”, 
and in quoting - -the - decision. in . Smurti- 


waite.v. Hannay (2) reference was-made to 
the pertinent observation of ‘Lord Russell. 

* Sucha joinder. of, plaintiffs is. more’ than. san 
irregularity ; it is the constitution ofa.suit a... in 
a way ,not authorised: by. law and the Tiles. Appli- 
cable to’ procedure." ' 

"The tests to be applied in considering 
whether a partictilar infringement ` et 


provisions” -of “the ‘Crimitfal ‘Procedure “God 


XT AN 


| is one which, does " or does not come 


(>) (1894) A. 'é 494 at D. 506; 63. L. m. Q. JB. 
gs rage 299; qv T. 357; 43 W: RiT 13i; xásp. 
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Within the purview .of section,537 appedrs 
to:me to be this :. Does the error go. to the 
whole root of the trial? Does it in fact 
vitiate ,the proceedings? Has the Court 
assiimed an authority which it does not 
possess? Has, it, broken the, vital rules of 
procedure? | If the error is,-of such a 
ndture the proceedings . are vitiated i in their 


very itiception and section 537 has no appli- i 


cation. But the mere fact that a certain 


provision, of, the Code is imperative does, 


not, in: _itself indicate that à breach of 
that provision .vitiates the whole proceed- 
ings. In fact it might very well be argued 
that in order: to create an error there must 
be some breach ota an imperative rule, for 
if the matter were, ‘discretionary, it woufti 
appear that no opporttinity for errér could 
arise. What I have to consider is the sim- 
ple point. Were. the procéedings vitiated ? 
In my opinion they were not vitiated. 
I come now to the second point : 
the ‘applicants prejudiced ? .’’' Now, the case 
against, them in respect .of the matters to 
which .this head. constable deposed’ had al- 
ready been disclosed in the ptevious evidence 
dnd in.their examination on the roth of 
April; they were actually asked to explain 
away the very circumstances to which the 
head constable subsequently deposed. Fur- 
thermore, they did not deriy their arrest; 
and with regard to the possession of the 


property said to have been the subject of. 


theft, their case was that property had 
been given to them by the complainants. 


It .is thus clear that they were not pre-- 


judiced by this error. Thefe was an error 
undoubtedly and the Magistrate . should be 
careful to avoid the error in futüre. But 

ds the case Has been decided correctly ori 
thé metits, this crror has in no way affected 
thé restilt. 


The third’ point argued was that on the 
facts thé conv iction under sectioh 435 


Was not tiadé ont. I «annot accept this 
editetition: Qw, the facts the appellants 
Were rightly found guilty of lurking hotüse 
trégpass by night with intent to coinfuit 
theft. 

The last poitit taken i is the question of 
séhteticé. TRéfe- I see no réasor to intei- 
. fere. 

I diis the po 
N: E penne disniissea. 


j 
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x PATNA HIGH COURT. Y 
CRIMINAL APPEAL No. 98 OF 1922. 
June, 28, 19022. | 
Prset —Mr., Justice. Coutts and Mr. 
. Justice Das. 


JAGbRO SINGH-—AGCUSED—APPELLANT 


; 0. WErSuS, 
EMPEROR- BzsroNDENT. 
Witness Examinalionzn-t Wef— Cross-examinas 
tion— Reply, ‘admissibility of — Hostile witness. 


_ The evidence elicited from. a prosecution wit- 
ness under examination-in-chief, in answer to a 
question which could only be put in cross- 
examination is inadmissible, unless before tlie 
question was put; the prosecution. declared the 
witness to be hostile. (p. 117, cols. x & 2,) 

Criminal appeal from a conviction and 
sentence, passed by the. Sessions judge, 
Shahabad, dated the, 18th May .1922. 

Mr. Gour Chandra: Pal, for the Appel- 


Jant s 


Mr. H.L, N andkeolyar;, (Assistant Govern. 
mént Advocate), for the, Crown. 
. JUD )GMENT. . 

| Coutts, J. —The appellant , in this case, 

Jagdeo Singh, has been convicted by the 

Sessions Judge of Shahabad, under section 

302° 0f the Indian Penal Code, and has 

been sentenced to transportation for, life 


on a-charge of shooting his father, Mata- 


din Singh, about noon on the 15th of Janu- 
ary last. 

The éase for the prosecution is, that 
on the morning of that day Matadin Singh 
was working at his kaluhar (place where 
sugar-cane is pressed). At about noon 
one Beni Singh met Jagdeo Singh going 
towards the kaluhar carrying a gun 
and a haversack. Shortly afterwards he 
met Barhamdeo Singh, a cousin of Jagdeo, 
running towards the kaluhar, he asked 
him why. he was running and Barhamdeo 
told him that there had been a quarrel 
between Jagdeo and his father and that 
Jagdeo had gone and got his gun. He ask- 
ed Beni to join him in running after. Jagdeo 
which hé.did. When they came near the 
kaluhar.they saw Thakur Sitigh “ trying to 
stop." Jagdéo. Matadin called out: “ Jagdeo 
is Me troubling me; if he kills me he will 
suffer for it. afterwards ” | Thereupon Jag- 
deo pointed his gun at  Matadin,. fired it 
and Matadin fell down wounded in the 
chest. At thistime Bachli Ahir, Thakur 
Singh, Garjan Düsadli and Rekha Ahir 
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had come to the kaluhar, Jagdeo re-loaded 
his gun and went off towards the south. 
Matadin was then found to be dead. , Beni 
told Dwarka Ahir, chaukidar, what had 
happened and Dwarka after going to the 
place and finding Matadin dead went off 
to the thana and. laid a first information. 
The Sub-Inspector wept to the spot and 
after making the inquest and sending the 
dead body for post mortem examination 
he began his enquiry. Jagdeo was. not 
to be found and when his house was search- 
ed there was no trace of the gun or the 
haversack, but on the 30th of January 
a gun and a haversack were found by one 
Bali Koiri, a resident of Chaugain, six miles 
from the accused's village, in his sugar-cane 
field. A warrant and subsequently 
proclamation and attachment were 
. issued ágainst Jagdeo and he eventually 
surrendered. I may mention that fag- 
deo had apparently served in the army. 
The treason assigned by the prosecution 
for the commission: of the crime is that 
Jagdeo objected to his father keeping a 
woman in the village. 

So far as Matadin’s death is concerned, 
there can be no doubt that he.died from 
the effects of a gunshot wound in the chest 
which traversed the lower half of the left. 
lung, the left ventricle of the heart and 
its covering, the root of the left lung up to 
the spine at the fifth dorsal vertebra. A 
portion of a bullet was found in the wound 
and the shot appears to have been fired 
from a distance of ten to fifteen yards. 

. The question is whether Jagdeo fired 
the shot. The most important evidence 
in the case is the evidence of. the witness 
Beni Singh. This witness’s evidence is 
to the effect that on the morning of the 
day of occurrence he had been. working 
at his sugar-cane press and as he was go- 
ing towards his home he met the accused 
going towards his father's kaluhar carry- 
ing.a gun and a khakt-coloured haver- 
Sack. The witness went on and a little 
after he met Barhamdeo Singh who was 
running after Jagdeo. He asked him why he 
was running and Barhamdeo told him 
that there had been a quarrel between 
Jagdeo and his father and that Jagdeo 
had gone for hisgun. He joined Barham- 
deo in running. after Jagdeo and when 
they got near the faluhar, they saw 


INDIAN 


CASES. Ix9s3 
Thakur '"'trying..to stop" -Jagdeo- and 
presently saw Jagdeo shooting’ his 


father. For corroboration of this evidence 
the prosecution relies on the eviderice 
of three witnesses, Jagat Kalsar, 
Rameshwar Ahir and Kadaru Singh. - Ja- 
gat says he saw Jagdeo going towards the 
kaluhar with a gun shortly before. he 
heard the shot; Rameshwar Ahir deposes 
to the same effect ; and Kadaru Singh 


_Says that after he heard the shot he went 


to Matadin’s kaluhay and saw Jagadeo 
there with what he thought was a gun; 

the witness, however, does not appear to 
be quite sure of this as his sight is defective. 
The learned Assistant Government Ad- 
Vocate contends: that th's is reliable evi-' 
dence $nd should be believed and that 
with certain other evidence and. circum- 
stances on which he relies it is sufficient 
to substantiate the prosecution case. : 

The question is whether it can be be- 
lieved, and it has been made impossible 
for us to come to a decision by the way 
in which the case has been conducted: 
As I have already indicatéd, Beni’s evidence 
is the most important evidence in the case 
and it is attacked on three main grounds :. 
(I) that Beni has a motive for -deposing 
aga nst Jagdeo ; (2) that he has given differ- 
ent accounts as to the distance from. which 
he saw the occurrence: and (3) that his 
evidence is inconsistent with the evidence 
of five w.tnesses who have been examined 
for the prosecution. 

For reasons which w.l!l present:y appear I 
do not propose to discuss the first po.nt. The 
second ground for disbelieving Beni's evi: 
dence is that he stated in his evidence in Court 
that he was one vasst away from the kalir- 
har at the time the shot was fired, whereas 
to the Police he stated that he was at a 
distance of ro bighas or about 400 yards, 
and it is urged that as there were crops, 
bushes and trees round the faluhar ‘itis 
impossible that Beni could have seen the 
occurrence. It appearsfrom the map which 
has been prepared in the case that there 
were crops, bushes and trees round ethe 
Raluhar, but the learned Sessions 
Judge does not appear*to have considered 
the question of the place from which Beni 
is supposed to have seen the occurrence 
or whether it was possible for him to have 
seen it, There.is no evidence on this point 


'* Jagdeo Singh with.a 


wani 
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and the fnap ‘prepared by the Sub- ue ; 


is useless. 


- to have met Barhamideo. 
important ‘points. which are. essential -to 
' 4 Proper decision of.the.case. 


. The next’ ground on which we are asked. " 


to disbelieve Bents statement:is that. his 
_ evidence is. inconsistent with ‘the evidence 
of, the five witnesses, Thakur Singh, Bachli 
Ahir, . ‘Rekha - Ahir, Garjan Dusadh and 
U Barhamdeo Singh, who have been examin- 
ed: for the prosecution in this case. 


There is also nothing on the | 
record to show “where Beni is supposed. 
These are very’. 


All - 


these witnesses are .said by Beni. tp have ` 


witnessed -the occurrence ; further Barham- 
deo is. said to be the. man who: met, Beni, 
told .him: about the quarrel and asked 
him to go with him;and. Thakur is- sai 
by Beni.to have taken an active part in 
trying to stop Jagdeo from firing. They 
all, however, in Court’ depose that they 


know nothing about the occurrence and. 


that they did not see Jagdeo either before. 
Sub-In- 


or after the occurrence. The 
` spector states..that they made important 
statements to him. . In these circumstan- 


ces, the obvious course was for the prose- ' 
cation. to declare them hostile witnesses, 


and asked. to be allowed to cross-examine 
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and the m" of ere was, l 
"I did not tell the Police that I saw Jagdeo 
Singh.going towards south with a gun.” 


This-ev dence is not only inadmissible 


but it is useless,.for it could. not assist the 


Court fo judge whether the witnesses were 
denying statements made to -the Sub- 
Inspector or not. As to the witness Bar- 


hamdeo.he .was not asked any question 


about what he said to the Police and the 


-réason which . the learned Sessions Judge 


gives for disbelieving his evidence is that 
from his demeanour it appeared to him 


‘that he was concealing something. The learn- 
ied Sessions Judge, however, made no such 


 remaik at the time of reco:ding the évi- 


$^ dence. 
“no means’ of judging whether these wit- 
‘nesses should be believed or not. 
" have deposed falsely in Court their evi- 


Wi 


them. If. the Court allowed this they could.. 


then have been cross-examined and. thiir. 


evidence could . have: been discredited. 
What- was done, however, was, that in the 
case, of each. of ‘the witnesses, 


put a question which could only have been 
allowed in cross-exam.nation. 
of Thakur the question was, .. 
` “Did you then say (that is, to the Police) ‘I 
` saw the dead body of Matadin Singh and I saw 
gun: 

,to which the witness replied, 

“No. +5 


At was clearly, not open, to the. prose-. 


cution to put a question of. this nature to 


‘In the „case. 


Thakur, | 


Bachli, Rekha and Garjan, the prosecution - 
. -conviction ` and 


‘the case for re-trial. 


the witness without declaring. him hostile . 


aud .cross-examining "him and it was im- 


p:oper for the Court. to allow. the question. 


This question . and answer were inadmis- ` 


| sible and they cannot be taken into con- 


sideration. So-far as ‘the witnesses Bachli 
Ahir, Rekha Ahir, apd Garjan Dusadh are 


concerned we do not know what the ques: | 


tion’ asked .by: the. prosecution was, but 
the. replies of ‘Bachli. and ` Rekha were, 


“I djd not tell the, Police. that I had seen Jagdeo;" 


have to cón:ider, but I do 
“to discuss the case further because, in my 


The result of this is that we have 
If they 


dence could be discarded and the case 


.decided on the rest of the prosecut on evi- 


dence. As. it is, however, we have also 
these. witnesses whose evidence we have 
no means of ‘esting. 

“There is other evidence on ‘the record 
and there are many circumstances which, 
-Í we were to decide the case now, we would 
not propose 


opinion, it has been so unsatisiactorily 


‘coriducted that the only course open to 
“us is to direct a re-trial. 


I would accordingly set aside the 
sentence and remand 

The case will be trans- 
ferred to the Sessions Judge of Saran for 


trial. 


Das, J.—I agree. ' 
w.c. A. ` Case remanded for re-trtal, 
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CALCUTTA iien COURT. 


CRIMINAL REVISION NO.:227 OF 1922. | | 


E June r, 1922. 
Preseiit Sir Lüncelit Sandefson, Ki, 
+! Chief Justice dnd Mr. jüstice Pantoii. 7 
RADHA NATH KARMAKAR AND OTHERS 
l i ZZAQCUSÉD--APPLICANTS 
"CUbSQUs c : 
JRMPEROR--OpPOsITE PARTY. 
-Éviniiital Prosüwie Cole (Aci V.of 1898) ss. 
233... 235—:Charge--More thats one . 
offence included—-Offences arising.. out of samó 
ivansaction—T- pial,- whether vit;ated. . 
. A charge which Telates to inioré, itiàh one distinct 
offefice, is-a bad charge ‘under the law. "But 
where in a trial-the distinct offences iniclided ih thé 


ren? - thes - 


charge were one series of acts.so connected together. 


as to form ie same transaction, aud the accused 
could have beeii charged With, atid tried at ‘one 
. trial for; each such offence; thie fact that thé chiarge 
contravened. the law, would. not vitiate the trial. 
(p. 120, col. 2; p. 121,,col.. T) 
Subralimania, Ayyar v. 
61; ix M. L. J: 233; 3 Bom. Is R. 546 ;.28 I; A. 
25775 €. W. N? 866-; 2'Weir 27r ; B Ser P. IS: Js 
160. (P. Cj, distinguished. . ME 
' Revision agaitist ah order of the Sessioits 
Judge, 


a8th November ig2i. 


Babus Dasarathi Sanyal. and’ Debendra ` 


Narayan Bhattacharyya; for the Petitioners. 
Mr. Orr, for the Crown.. 

JUDGMENT. 

Sanderson, C. J—This . 


not be set aside ori the first ground . meii- 
tioned in the petition; and the first grourid 
is, that "the trial of the petitioners on 


_ charges ‘framed in contrdvention .of 'set- 


tion 233, Criminal Procedure Code, was 
without jurisdiction and void and -the 
convictions bad and senténces and: orders 
under section 106 of the Criminal Proce- 
, dure Code passed on such trial.are illegal 
and fit to be. quashed." 


The charges, (as they appear from the 
petition) against the petitioners; who are 
I4 in number, were, first, under section 
147 of the Indian Penal Code, secondly, 
under section 149 read with sections 325 
and 323, 8 and, thirdly, against some of the 


petitioners under section 353 of the. Indian ` 


Penal onn The learned’ Vakil for: the 
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distin? 


King- Emperor, 25 M. 


Chittagong, dated..the 7th Febru- 
aty 1922, confirming, that of the Additional 
District Magistrate, Chittagong, dated: the 


“is a Rule. 
calling -upon the District Magistrate fo: 
show cause. why the:convictions of aid - 
sentences passed: upon the petitioners should: 


ae Toss | 
- È 


a. mb ma T 


"—— raided: no ss ection’ to te: darge 


under sécfión 147 of thé Indidi- Pénal 


'Code:'ánd that is tHé-section-ünder which. 


the petitioners- have Beéh séntenced.- “Sori, 


of. the -fetitiotiéts have beet’ éonvictéd, itt: 


respect of thé ‘other ` charges, but: "fd 
séparáté Sefitérices have ‘Beet Passe 
respect : theteof.- o. a l 

THe objection, “which hé feared" V&kit 


for the petitioners, Has rdiséd oh. this: rule; 


ay Dé-illustzàáfed by. way of fefetence ta’ 
the: charge "ündef section . i49 -óf " thé 
Indian Penal Code. 
petitiofPas tóllows :. D iil i 


l That you on or Break the £t: May. OÈ 
July 192i àt- the safné pláce wére meéribers 
yrosecit= ' 
tiin of {he commos objett of that assembly, | 


qf- ad tiilàwfül | assembly and: in’ 


as stated in the: first’ charge, several iüeni- 
béts of the said assembly cáused Eriévoüs 


hurt to hawüdáb-Rághiübit Raut.ahd Simple: 
Htitt to" 


hetidra Chundta Dej Yar Afi Matbar, ° kbaist 
Rashid. and Oli Mia Doctor: atid’ your are’ 
thereby ünder section I49 :of: thë - Yüdiat 
Penal Code. guilty of -cáusiüg ` : £hé^ said 
offeiices which “are punishable’, “ander see 
tions 325 “anti 323 of the Penal Code.” 

The leained Vakil fot, the ` 
has árgtiéd that “that charge is a bad ‘charge 
fot thé ‘reagon. that it ‘céntaitis more that 
olie distinct offence ‘and he has ‘telied upon 
section’ 233 of thé Codé of’ Criminal Pio- 
cedure. That sectiori provides, for. every, 
distinct offence of which aiy persoh | is 
acctised, there shalt be a separate chátge, 
and every such charge’ shall be tried sépa- 
rately; éxcept in the’ cases inentionéd in 
sections 234, 235, 236. and :239. 

. That charge, in; my jüdgment, did ate 
to more than one distinct offence, -and, 
cotisequéfitly, it is a bad. charge wider the ` 
lá%. +- | For. that-réason, in my judgment; 
thie jeatned Vakil’s atgument, to thát extent 
is Well founded. ‘But when Hé-went further 
aid ‘argued: that because, ‘that - particular 
cháigé was ifi contrüvéhtion of section 233. 
the whole trial was vitiated, I, witk- giest 
respèct. to: the -Jeaihed Vakif's argütnetit 
was: utiable to agtée with it. Thé dis: 
tinct offénces, which Were included iñ- that - 
particular chargé, Wère one series - of acts 
so- corínected- together~asté form-th&. sanis 
transaction atid. conseqtefitly; the accused 


in 


It was stated in the 


- constable Prem Lal Ghose; eri 
"table Hat- Kishote' Barta; ‘ ° cotistable 


petitioners | 


- 
ra 


f 
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ésuké Haye béén -cHarged: with and tried 


atone: trial: foreach such offétite; ëe sees. 


tioi 435 of.the, Criminal -Prócedüte Codé, 


have b&en'piesénted tothe Court by the 
prosekution if those distitict, offétices- Had 
“beet. cétttained = iti:.sepárate ^ Charges; it 
séémis to mé'to’ be an entirely different casé 
to that which was ‘detided by the Jadicial 
Committee of.the Privy. Council: id the Case 
of : Subrahmanta A: Jyar-v. King-Enipéror- (i) 


poli which. the léarded Vakit, ¢ élied, - TRAE ` 


wasa tdsé wheré thé accused was s tried: ón 
“ab tidictment; in-whicH-he was chargéd with 
iio less tlidti^41 acts, - thésé acts - extending. 
OVet-à périod- of years... This. Was Clearly 


iii-conttavéntion of .séction.234 öf the Cri-, 
ingt Procedure: Codé-whith--provides that - 


a persot thay. only:-betried-for -thréé.offencés 
of the game kind.if corimitféd- withia a 
pe eftod of 12-tienths.. The. Judicial. Com 
iniífee.héld that the whole tila] Was vitiated, 
and-tlie réagon iot holding. that- the. wholé 


ttial: Was vitiated was sêt out by the lord. 


Chaticeltot in. - his. jüdgment.- The. Loig 
Chaticellor téférring. ; to séction- 234 obsérved: 


“Fhe reason of -stich à ptovision, which is 


düàlogous to ott own provisions in. respect 


of embezzlemiént;.is obviously. in order that . 


the Jüty may. not Be piejudiced by the 
- multitade of charges and the inconveniéncé 
of. hearing together of 


embartasment both tó Judges.and accused." 
But, here, as I have alréady pointed ott, 
the alleged". offences were a sefiés of acts 
arising out of one and. the Sdme transaction 
atid theré. was nothing to prevent all thésé 
matters béing.put before the.Court if they 
had beer. econtaified. in Separate chatges- in- 
stéad. of thei? being: inclüdéd im. one charge: 
Conséquéttly, theré is a gréat difference 
between the présent.odse and the cdsé-whith 
“was decided... by. the : Judicial Committeé. 
The saine tèrirarks apply. to thè chaige under 
séCtion. 353: ;]t sèenis to: me that thé charge 
as. ftained:.did relate’. to. distinct offétices; 
because; theie. the. allégation Was that thé 
accised -zéfetred. to itt. that- charge- did 
assault thé Aavilday atid Seral constables 


+ 
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a 28 I. A. 257; FCW. N. 866; 2 pont d 271; 
à Sar P. C,.J. 160 (P. C). 


such. d- numbér. of 
insfaticés of :culpability and the consequent: 
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‘sits: are iain iH the einige Strictly 
speaking, there should: ‘have: Beeli séparate 


charges in re$pect of these distinct offences. 
atid: the: eyiderice .reláting. thereto c6tild - 


Consequently, in iy judgment, we shall te 
on the afe side int setting aside thé convic- 
tions under Secfioli 149 fedd with séctioris 
325-- àtid 3233. aid: the -convictions under 
section’ 353 of the Indiati Penal Code. But 
there is no reason, in my jüdgnient, why 
the.. conviction runder . Sectiotr, 147. of the 
Indian Petal’ Code shóuld not stand. 
The, the only, other point to whith T 
fied .reler, is. the, quegtioti of. sentence, 
The: learned Vakit has awtr.our atténtion 
to. thé fact that the léatned Magistrate, who 
fried the'¢ base, based his décision, as regards 
the senténces, to Some exterit, at all eveiits, 
upon the fact that some of the accused pei- 
sons had been convicted of offences other 
thah the offence , ünder sectión 147, ahd, 
cofisequemtly, the, senténces oüght to bë 
ré-cofisideréd:. It seems to me that if 
there, had béen one ‘charge only framed 
Against. thé áccüsed under section i47, all 
je. facts. which were proved at. the tial 
ih: félafion toe os matter would: have been 
matetial: 


* C! & y p 


; into 


consideration the vatious paris which were 


played by the accused persons respectively. 
In my judgment, if hé had done so, there. 
is.nothing to how that hè would have come 
o afy conclusion different from that at 
which he has arrived. Kot these reasons, in 
my judgment, théfé is ño gtound foi iùter- 


“aw E 


fering with the Senténcés, which, having 


udigasdhable | 
The iesult is that this hüle is miáđė ábsó- 
lute £6 this extent, ‘namely, that thè coi- 
victions under sectióñ - ‘149. tead. with seč 
' tió HRS 325 and 3 323 of the Ifdian Pénal Code, 
thé saho under section 353 of 
tiis Indian’ Penal Code, ate set as ide. "ris 
convictions inder sectión 147 Of t e Tüdi 
eal Codé and the TUR finposéa 
th fetindet iiüst staid. 
Panton, J.—I d$ré& 
OW. C. A. 
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. --' | PATNA HIGH: COURT. — 

_ REFERENCE UNDER THE LEGAL | 

PRACTITIONERS ACT. 

TEN May 31, 1922. | 
.Present[—Sir Dawson Miller, Kr., Chief 
Justice, and Justice Sir B. K. Mullick, Kr. 
In the matter of MATHURA PRASAD. 
. Legal jractitioner—Dismissal from profession— 
Re-instatement—Procedure— High Court, inherent 
powers of. NL 
. When a legal practitioner .is debarred from 
further practice by a High Court, the latter has 
jurisdiction to rescind the order and re-instate 
Him under its inherent powers. But before ex- 
ercising such powers, the Court should be clearly 


convinced, not by mere protestations of repentance' 
and regret, but by actualfacts that the delinquent 


has reformed his character and has for a suffi- 
éiently long period acted in such a way that he 
can be trusted to act in future as a worthy mem- 
ber of.an honourable profession. (p. 122, col. 2; 


p.123, col. x.) . 
Abiruddin Ahmed, In: ve, 8 Ind. Cas. 1198; 
Yz C J. 625; x5 C. W. N: 357; 38 C. 309; 


i2-Cr: L. J. 22 and Hara Kumar - Chatterjee, Inre; 
11 Ind. Cas. 997; 14 C. L. J. 1x13; 16 C. W. N.:237; 
y2.Cr. L. J. 461, referred to. — | 
v: In such a case, the legal practitioner should apply 
to a Bench presided over by the Chief Justice 
and ask! for a -rule in the matter. The ‘Bench 
may, if.a.prima facie’ case is made out, direct 
that.a rule be issued and call upon the Govern- 
ment, Advocate to show cause why the applicant 
should not' be" re-instated. :The matter will then 
còine up- before, and be determined. by, a Bench 
specially constituted. (p. 123, col. 1,) US 
Mr. Manohar ‘Lal, for the Petitioner. 

7I o5... JUDGMENT. | 
"Mille," C. J.—The petitioner, 
EXE ee a 7 ti d veris A 
Prosad Sinta, formerly practised as a 
Mukhtar "iy the "Criminal Courts of this 
Province, but was debarred from further 


practice by an order of the Court, dated the: 


tath March 1917. He now presents a peti- 


tion asking that he, may be re-instated and 
allowed to. resume his practice asa Mukh-. 
'The first question which arises is: 


tar. | 
whether the ‘Court which debarred , him 


from further practice has any jurisdiction _ 
to rescind the order made under’ the pro-' 
visions of the Legal. Practitioners Act: 
and re-instate him. No provision is made’ 


either in the Legal Practitioners Act ‘or 
in the rules of the Court giving the Court 
power to exercise such jurisdiction, and, 
if it can be done at all, it must be either 
under’ the: inherent powers of the Court 
or under the powers given by the Legal 
Practitioners Act to enrol 


INDIAN CASES. 


Mathura- 


Mukhtars. - 
Two cases have been referred to in 


|. [3923 


support of the contention that*the Court 
has jurisdiction in such cases. The. first 
is Abiruddin Ahmed, In ve (1), in which the: 
High Court at ,Calcutta, on the peti- _ 
tion of a Mukhtar who had been dis- 
missed from practice for an offence finder 
section 363 of the Indian Penal Code, 
reviewed at length the English author- 
ities on the subject. and held that‘ the 
Court had power to re-instate a legal practi-. 
tioner who had ‘been, . dismissed for fnis-. 
conduct of'any' description. ‘The’test appli- 
ed in'that case was whether by: his.con- 
duct ,in-the interval bétween:-his : dismiss 
sal and his -application for re-instatement: 
the petitioner had- satisfied-:the -Court, 
that he had conducted himself hononur- 
"ably and’ that no objection -remained:--as 
to his'character and capacity.. In the parti: 
cular case the Court was not satisfied. that, 
the case came within the reguirements laid 
down and dismissed the petition. -The other- 
case was that ofa Pleader, Hara- Kumar. 
Chatterjee, Inve (2). here the offence, 
for which the petitioner was dismissed, 
was that of mis-stating his age in an’ appli- 
cation, for enrolment as a candidate. for: 
the Provincial Judicial Service. "The offence . 
was less serious than in the .previous, 
case cited and the petitioner appears to, 
have satisfied the Court that since ‘this 
dismissal he had been employed in -posi- 
tions of responsibility and had conducted 
himself honourably. His good -character 
was vouched by zamindars ‘and others of- 
respectability and position, and the Court, 
following the principle laid down -in the, 
‘previous case, restored the petitioner to 
the rolls taking the view that his punish- 
ment had awakened im him a higher. sense 
of honour and duty and that his subse- 
quent conduct had been so irreproach-. 


: able that notwithstanding his delinquen- 


cy in early life, he might safely be admit- `` 
ted to an honourable profession  with- 
out degradation to that. profession. In ` 
so far as those cases recognized the Court's 
jurisdiction to re-instate legal practitioners 
who have been dismissed from their pro- 
fession, I have no doubt that they Were. 
right and that in prqper cases the Court 

( 8 Ind. Cas. 1108; 12 C. L. J. 625; 15 
C. W. N. 357; 38 C. 309; 12 Cr. L. J. 22, 
: (2)- 11 Ind. Cas. 997; 14 C. I, Te 


113 4 16. 
C.-W. N, 237 i 12 Cr. I, J. 461, 
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should exercise that power. I agree also 
that before any Court should exercise such 
‘powers it should be clearly convinced, 
mot. by - mere protestations of repentance 
or regret, but by actual facts, that 
the delinquent has feformed his character 
and has for.a sufficiently long period 
acted in such a way that he can be trusted 
to act in future as a worthy member of an 
honourable profession. 
The next -question which arises is as 
to the procedure which should be adopted 
in cases of this nature. No procedure 
has been laid down in this Court for Weal- 
ing with such cases, but, as it is within 
the power of the Chief Justice to 
direct which Judges shall deal with 
particular cases and the constitution of 
the ` Bench which should. deal with such 
cases, . I think the proper: course is 
for. the petitioner. to apply to a Bench 
presided over by.the Chief Justice and ask 
for a rule in the matter. The Bench, over 
which he presides, can then, if a prima 
facie case is made out, direct that a rule 
be .issued and call eupon the. Government- 
Advocate to: show cause why the peti- 


. tioner should not be re-instated. "The mat- 


ter would then .come up before a Bench 
specially constituted and the case woul 
be determined by. that - Bench. | 
The petitioner in the present case was 
dismissed .from practice .five years ago 
bya. Bench of three Judges for an offence 
of:so grave a character in one of his pro- 
fession . that no less.a punishment than 
that. of dismissal would .have' been ade- 
quate., It consisted in tampering with a 
petition of complaint filed in the Magis- 
trate's.Court.and conspiring with the pesh- 
kar'of the Court and another Mukhtar, to 
the detriment of: his own client, to subs- 
titue. a. spurious document in its place 
after transferring the stamp thereto from 
the: .original, Anyone who could 
take .part.in such a fraud, when acting 


in a position of trust and responsibility 


towards his client and the Court, is mani- 
festlye. unfitted .to be entrusted with the 


: duties of a Mukhtar. 


The petitioner now produces a number of 
certificates which, with two exceptions, are 
from Pleaders or Mukhtars 
Muzaffarpur and Motihari where he formerly 
practised, They are all to the effect that they 
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practising at ` 
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"have known him for the-last few 
yeats or the last three or four years and 
that his conduct and behaviour have 
been in every way satisfactory. They 
are all couched in more or less the 
same terms. Some ‘are rather more posi- 
tive and say they have known him ag a 
man of exemplary character. Others are 
less positive and are td the effect that they 
.have heard. no complaints -against him. 
Bub in none of them are any particulars 
given as to the opportunities they -havé 
had of associating with him or the capa- 
city in which they have had any dealings 
with him. Nor does it appear wliether the 
petitioner was residing either in Motihari 


«or Muzaffarpur during the last few years.’ It 


appears, however, by a certificate given by 
the proprietors of the Ditlichand  Prab- 
hudayal Coal Company carrying on busi- 
ness at Jharia in Manbhum that he has 
been in their employment for:two years 
before January 1922, and his- petitio 
states that he is still engaged there. ^ This 
certificate does not say.in what capacity 
he is engaged but states he: has all “the 
responsibility of their business," including 
cash ,and  ;contract - transactions, ` "and 
they have a tery good opinion of his moral: 
ity, truthfulness and loyalty and that they 
find him trüstworthy and straightforward. 

It would appear, therefore, that for two 
years at least he has given satisfaction 
to his employers in some capacity-or other 
and that they consider him horfest and 
straightforward. 

The only other certificate. is that -of-Mr. 
Ambica Prosad Upadhyay, a Vakilof this 


. Court, who states that the petitioner worked 


in his zamindari for about a year—but which 
year' is not stated—and during that time 
he proved very diligent, honest and 
trustworthy in the discharge of his'duties, 
I have no doubt that this conveys: Mr. 


. Upadhyay's honest opinion but it does 


not give the Court much information. 
as to the nature of the petitioner’s duties 
or wether he was employed in a position. 
of trust or what opportunities the “peti. 
mue had for acting otherwise than hotest- 

I am willing to. believe that the petitioner 
is endeavouring to rehabilitate his character, 
but I cannot ignore the fact that the 
offence for which he was dismissed "was 
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one which itis the duty of the Court jeal- 
ously to. guard against by every means 
in dits powers. I think we should be failing 
in our duty if, upon the material before us, 
we were to accede to this petition merely 
. bécause the petitioner can produce satis- 
fáctory reports of his conduct nom his 
éniployers fort ie last 2k or possibly 34 years, 
A Mukhtar exercises an office of trust 
towards his clients and, towards the, Court. 
He. has, many opportunities of . bet- 
raying that trust and he may frequent- 
ly abusé his trust without being discovered. 
| Itis, therefore, essential that flagrant abuses, 
such as the petitioner was guilty of, should 
= Be pt ur over or Siri) 


Dm 


a i; lage: Sar me _niight properly take a 
more enient, | view we might issue a rule 
atid ca upon the Government-Advocate 
io.dppear and show cause against the appli- 
cation before a. Special | Bench, but I, am 
sátisfied that no prima facie case has beer 
éstablishéd and I have no doubt that the 
course we Should adopt is to reject the 
application. . 
MOLLIK, J.—I agree. 
N.K. 


i; CALO High COURT. 
CRIMINAT, APPEAL No. 193 OR'1922, 
June 28, 1922. 

PresentD— Mt. Justice Waimsley and 
Mr. Justice Suhrawardy. 
ABDUL GAHUR SIKDAR AND OTHERS— 
ACCUSED—APPELLANTS 
M UE? SHS 
ÉMPÉROR.—RESPONDENT. 

S Jury, irial— Charge, to Jury—Defective charge — 
Prop scd dmendments in  laiw,, reference des 
Polat Code (Act XLV of 1860) ss. 372, 373 
— Age of girl hidnapped—Proseciltion, duty of. 

. Where in delivering his chargé to the Jury the 
Judge | omits to set out all the questions that re- 

ire decision, and the charge . offers extremely 
little giiidaiice for arfiving at a decision, the charge 
is defectivé. (p. 125, col. 1.) 

Proposed.amendmenfs in the law, where they 
have not become part of the Jaw, ought not to be 
referred to in charging a Jury. ip. 125, col. 2.) 


s Guter- Empres v. Sukee, Raur, 21 C. 97; I0 , 


Ind. Dec. (N. $.) 697. referred to. 
„In a frial upon charges under sections 372 and 
37 73 of the Penal Códe, it is the duty of the prose- 
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cution to prove that, the. ight is under the- age. m 
. 16 years. (p. 124, col. 2.) 


' Criminal appeal agdinst an order of ihe 


. Assistant Sessions Judge, dated the: 2 27th. 


January 1022. ; 
.Maulvi 4.. K. Pazidl Hi aq- aid Baby. 
Radhika Ranjan Guhd, -for the Appéllants., 
Mr. Orr, for the:Crown: 
JUDGMENT. - 


Walmsley: j.—The . three appellanta " 


were all charged tinder section. 366; Indian . 


Penal Code, arid there were separate charges; 


against Abdul Gohur, under ‘sections.372; > 


Io9;*Indian Peridl Code. against, rad 
under section 373; Indian Peral Codé; and ` 
against Sarojini Under, section 372; Indiai. 


imprisonment, aud the other two to four 


years’ rigorous imprisoriment each; all inder ` > 
section 566; Indiai: Penal, Code, but did - 
not pass any separate sentences on thé 


other charges. 


‘The girl in the case is Sukhoda; . the. 


daughter of Sarojini, and briefly stated: the : 


story is that Sarojini took, het td Abdul 
Gohur’s house and afterwards made her over 
to Erfan for purposes of cohabitation: The 
defence is that the woman  becaine a 
Mussalman, and that Erfan wanted to 
marry the girl. 

So far as the chatges. under sections 372: 
and 373, Indian Penal Code, are concerned; 
the age of the girl is an essential point; 
 It.was necessary for the proSecution to” 
prove ‘that: she was under the age of 16 
- years. For this purpose . the Assistant 
Surgeon was examined, and he expressed 
a definite opinion that she was below six? 
teen years. . 

The first objection taken to the ledrried 
Judge’s charge is that he has not dealt 
properly. with the question of mithority: 
In explaining the law he said that for kids 
napping the girl must be under sixte&ud 
years, and in explaining the tèrmis ‘dis? 
posing of’ and “irimoral puipose' hé used 
the word minor, but he nowhere saide that 
if the-girl was not proved to be under Six= ` 
teen, there could be mo offence under .séc- 
tion 372 or 373; Indian Penal Code. Firs. 
‘ther on the’ question of fact, he merely 
réferréd to the medicat étidence; said that 
the defence tried to make out that she was 


They were foutid: guilty oh, 
.all the counts, and the learned: Judge sens. ` 
tenced Abdul Gohur to three years’ rigorous 


t 


as 
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Sixteen, and left it to the Jury to decide. 
That seems rather a summary treatment 
of an, important matter, but looking at 
‘the evidence on the record I am not pre- 
pared to- hold that the verdict is vitiated 


"by the defects. Secondly, it is said that 


the féariled Judgé did not explain to the 
Jury: that: the: burden of proof lay on the 
prósecütion. 
beginning of the summing up, he said, “It 
is ‘for the gentlemen of the Jury to decide 
which hypothesis the ‘better fits-the facts 
and the probabilities-—that of guilt or inno- 
cence,” and that his conclusion is in *simi- 
Tar words, “The Jury must ask themselves 
which view of the facts they find the more 
consistent and the more probable, and 
which seems to them the better supported 
by the eyidence- they have heard and should 
return ` a verdict accordingly." On the 
other hand, the charge began w ith gene- 
rel remarks on the burden of proof and the 
benefit of the doubt and.the earlier of the 
two passages which I have quoted is imme- 
diately. followed by the words, “The question 
which ‘the Jury will. have to answer is this: 
Did -thé accused “either kidnap or abduct 
the girl, etc.” In the absence of details 
to what ithe’ learned Judge said 
“about the burden of ` proof I think this 
weriticism is well-founded, for when the Jury 
wis asked, to ‘decide © which hypothesis : 
_ suited “the: facts better, they. were in effect 
.told " that the prosecution would discharge . 


zs onus By producing the better hypothe- 


"hat was the last instrtiction they 


“reseived from the Judge, and I think it is 


WÈT. probable. ‘that in consequence they 
‘looked at the ‘evidence. from a wrong point 
of: view. 

“Thirdly it is said that the learned Judge 
has expressed ‘his own views very empha-. 
“tically” with . nothing more than a conven- 
tional direction that the responsibility--of 
deciding. questions of facts rests with the 

duy. “This criticism does nof commend 

s tself- pi me, for! I ‘find “it difficult to under- 
ke 
"learnad- "Judge did; take; He certainly takes 
“it“for granted that “Erfan was ` cohabiting 
with the girl to the Jenowledge of- Sarojini, 
‘but. those | áre facts ` ‘not in dispute, for the 
appellant $ “Story is “that: the mother and 


“daughter: were martiedto Abdul and Erfan 
respectively. "So*fat-fróm taking from -the 
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It.is ‘pointed out that at the. 


hat view of: the facts as’ a whole the. 
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Jury the duty ot determining questions 
of fact, I think the charge is defective 
rather because it does not set out all the 
questions that required decision, and be- 
cause it offers extremely little guidance. 
Another criticism, affecting only Abdul 
Gohur, is that he is not said to have taken 
the girl to his house, and, that he was not 
dt home when she was brought there. ‘The 
learned Judge has not said anywhere in 
hisecharge what act on the part of Abdul 
Gohur could render him liable to a charge 
under section 366, . Indian Penal Code: he 
took no part in bringing the girl to his own 
house: the removal on the first night to 
Sabi Molla’s house does not appear to have 
» been in furtherance of any scheme for 
abducting the girl, so.that if Abdul Gohur 
participated in any abduction it must have 
been when he escorted the girl to Erfan’ s 
house. ‘The learned Judge has not ‘dealt 
with this matter, although he should have 
told the Jury when and where the abduction 
was said to have taken piace, and ‘asked 
them to. say “whether Abdul Gohur' took 
any part in it. 

In regard to the exposition of sections 
372 apd 373, Indian Penal Code, I wish to 
point out that the learned Judge was wrong 
.in referring to the amendments proposed 
in I9r4, for they have not become part of 
‘the law, and also to ‘say that the mean- 
ing of the Sections has, been discussed’ in 
the case of Queen -Empress v. .Sukeg. Raur 

(ri). If the .jüdge had studied that 
authority his explanation of the terms 'dis- 
“Pose of’ and. ‘use’ would have been yery 
different. 

As I have indicated, the charge is defec- 
tive in seyeral respects, particularly in the 
manner in which the burden of proof was 
treated. The case is a very perplexing one, 
“and I cannot say that in spite, of misdirec- 
tions the juny has arrived at a right deci- 
sion. 

The course which we must adopt is to 
set aside. the. convictions. and sentences, 
and leave. it to the. authorities to ‘decide 
whether there Should bé a fresh trial or not. 
The appellants will be released. 

Sintawati, J,—1 agree, 

W. C. Appeal allowed ; 
-"Convicons and sentences set aside. 
(1) ax C.97; 1o" ‘Ind. Dec. (3. S.) "697. ; 
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MADRAS HIGH COURT. 
ORIGINAT, SIDE ÁPPRAI, NO. 25 OF 1922. 
.' April 12, 1922.- 
Posse — Sit Walter Schwabe, Kr., 
Chief Due Mr. Justice Oldfield and 
Justice Coutts-Trotter. 
K. V. A TUNISW AMI MUDALIAR— 
PLAINTIFF,-AÀPPELLANT 
UE Sus 
RAJARATNAM PILLAI AND OTHERS— 
M DEFENDANTS- RESPONDENTS, 
U Criminal Procedure Code (Act V of 1898), 


"s. 195 (6), (7)—Sanction to prosectte—Order of 
ae Judge of High Court— Appeal to Bench if 


For the purpose of section 195, sub-section (6),, 


. Criminal Procedure Code, a Judge sitting on the 
Original Side is subordinate to the Bench hearing 
appeals from him. (p. 127, col. 2 
“An appeal lies to a Division Bench of the Appel- 
ate Side hearing appeals from the Original Side of 
, the High Court, Madras, from an order of a Single 
Judge sitting on the Original Side giving, 
under section 195, Criminal Procedure Code, sanc- 
‘tion for prosecution for an offence committed in 
- relation to proceedings before him. (p. 127, col. 1.) 


Per Schwabe, C, J.—An order granting sanction 
“is madé in the exercise of criminal jurisdiction and 
‘ds nat a judgment within the meaning of clause 15 

of the Letters Patent, (p. 126, col.e2.) 


' The expression “thatisto say” in section 195, 
clause (a), is not comprehensive but is only illustra- 


- tive and tó some extent limits the effect of the pre- . 


„ceding. words. The correct construction of the sec- 
"tion is that power to tevoke sanction is granted to 
‘a Court which ordinarily hears appeals from the 
` sanctioning Court, and where ‘there are two Courts 
- having the function of hearing appeals, or where 

- there is no Court, power to revoke is given to that 
‘Court to which the sachtioning Court is subordi- 
mats (p. 127, col. 1.) "D 


ur Per Couits- Trotter, J: —'fhe expression s that 
"is to say'. in section 195, sub-section (7), means “in 
` particular,” (p. 127, col. 2.) 


'- Appeal frem an order and judgment of 
Mr. Justice Phillips, dated the 21st December 
.I921,. granting sanction to prosecute the 
appellant (plaintiff) in the exercise of the 
‘Ordinary Original Civil Jurisdiction of this 
l Court in Civil Suit No. 522 of 1920. 


Mr. Nugent Grant, instructed by Mr. M. P. 
Sundararaja Iyar, for the Appellants. 


Mr. C. P. Ramaswami - -Aiyar, Advocate- 
General, and Mr;.N. Swaminatha Iyar, for 
the Respondents. 
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. giving under section 195, 


ofthe Court 
.took place or of 
. to which such , Court is subordinate. 


“be given by such Court itself. 


11923 


JUDGMENT. ° 

Schwabe, C. J.—The question raised hy 
the preliminary point taken in this 
appealis whether an appeal lies to the 
Division Bench of the Appellate Side 
hearing appeals from the Originaf Side 
of the High Court, Madras, from an order of 
a Single Judge sitting on the Original Side 
Criminal Proce- 
dure Code, sanction for prosecution in respect 
of an alleged offence committed in relation 
to proceedings before him. It has been 
fully argued before us by the learned Advo- 
cate-Generai that no such appeal lies on 
three grounds, first that under the Letters 
Patent, clause I5, no appeal lies to the 
High Court from the decision of a Judge 
of that Court in the exercise of criminal 
jurisdiction ; secondly, that under the same 
clause no appeal lies from anything at all 
except judgments and that the order sanc 
tioning this prosecution is not a judgment. 
On both these points there would be some 
conflict of authorities; but nct having heard 
the other side on this point we cannot give 
any decision upon that. But, I think it 
right to say that my present view is that nus 
Advocate-General is right on both points, 
that this is a matter in the exercise of crimi- 
nal jurisdiction and that the order is not a - 
judgment. The third point is that under 
section 195, Criminal Procedure Code, apart 
altogether from the Letters Patent, there. 


.is no tight of appeal, the tight of appeal 
. being confined to what is given by. that 


section. Under section 195 (x) (b), no 
prosecution can, take place under certain 
sections of the Indian Penal Code, including - 
the section in question in this case, without 
the previous sanction or on the complaint 
-in "which the proceedings 
some . other Court 
For 
the purposes of that sub-section it is 
not necessary to consider whether. the 
Court which gives the sanction is subordinate 
to this Bench, or not because sanction can 
Such Court 
having given the sanction it is immaterial 
whether this Bench could or could not: give 
similar sanction. A 

When it comes to the questioti of appeal, 
the matter is dealt with by sub-section (6) 
and (7). Stb-section (6) says “Any sanction 


_ given or refused under this section may. be 
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given to. various persons as well as to Courts, 
and sub-section (6) when it deals with the 


authority to which the authority giving ‘or 


refusing the sanction is subordinate is deal- 
ing with persons other than Courts who have 


the power under the section to’ give sanction | 


as well as with Courts. The position of the 


Courts giving sanction is.dealt with also in 


sub-section (7) and that is in these words: 
“ For the purpose.of this section ever? Court 
shall be deemed to be subordinate only tothe 
Court to which appeals from-tbe former 
Court ordinarily lie.". Pausing . there, b 
read that to mean that for the purpose of 


. saying whether a Court can revoke'an order ` 
made, we;have.to'see whether that Court’ 


is the Coutt to which appeals ordinarily lie 


“from the,Court which made the order. 


Now, appeals ordinarily lie to a Division 
Bench,of the Appellate Side of this Court 


from a Judge sitting alone on the Original 


+ 


Side, and, therefore.thé power of this Court 
to- revoke, if any interpretation is corréct, 
i$. given by that sub-section. 
Some little difficulty is introduced, by the 
addition of the words to that stib-section:— 
* that.is to say’ ' (a) where appeals lie tò 
more'than one Court, (b) where appeals lie ` 


to a Civil as well as to a Revenue Court . 


and (c) where no appeal lies, -certain 
tules are provided prescribing. to which 
Court the First Court is deeined to be subordi- 
nate. ¿Tn my view, the words, 
Say, ”. are not comprehensive at all. They 
are xd illustrating and to some extent 


power to revoke is granted to the Court 
whieh ordinarily hears appeals from the 


-Court sanctioning, but as there may be diffi- , 
culty in applying that rule, : where two. 
Courts have ordinarily the function of hear- ' 
ing appeals or where no Court has that" 
function.provision is made by the rest of' 
If it were a. 
question whether the Judge sitting on the’ 


theesection for those cases: 


Original Side is subordinate to this Bench 
within the meaning of sub-section (6) as, at 


. present advised, I incline to the view that 


he is properly described as stbotdinate; - 


but I particularly wish not to commit my- 
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ed by any authority to which'the au- . 
‘thority. giving or refüsing it is subordinate." ' 
The power to give sanction under the vari- . 
ous clauses of this section and sub-section is 


-sub-section (7). ` 


“that is to 


iud 


self on that matter for I think it unfieces- 


. sary for the decision of this case. I think 


it is sufficient to base my judgment on the 


^ words of sub-sections (6) and (7) and to say 


by reason of what I think is the proper 
interpretation of those sub-sections the 
preliminary point fails. 


` Oldfield, J-i agree, 
, Coutts-Trotter, J.—I agree and only desire 


, to add that I am not to be taken as 


expressing any opinion at all.as to the vali- 
dity of the pointstaken by the learned Advo- 
cate-General under the Letters Patent. But 
I think it is clear that on a reasonable con- 
struction of section 195-(6) of the Criminal 
Procedure Code we have the power, I will not 


_say,.of hearing appeals but of revoking the 


sanction given by the learned Judge. In 
my opinión all that it is necessary to say is 
that a Single Judge sitting on the Original 
Side and sanctioning or refusing sanction 


- under this sub-section is subordinate to a 


Bench of this Court for the purpose and in 
the sense of sub-section (6) as explained by 
I wish to guard myself from 
expressing any opinion as to whether stich 
a Judge issubordinate to a Bench of this 
Court in arty other sense and for the purpose 


‘aof any other section or any other: Act, 


JPhefirst part of sub-section (7) i$-plaid to my 
mind “but some difficulty is created'by the 
use in that sub-section of the-words "that 
is to say." which looks as if it is introducing 
an exhaustive enumeration of all the^possi- 
ble cases that could arise under the first 
part of sub-section (7).. I am satisfied’ that 


- these words. are mere inartistic draftsman- 
‘: ship add mean no more than if the draftsman 
limiting the words that go before and the " 
true way of reading that section is that the. 


had said, “in particular" and that he used the 
"Words to introduce illustrations in' the 


, manner so comimon in Indian legislation. "fo 


my ‘mind, the. words of. sub-section (7) are 
absolutely clear. “ Every Court shall be 
deemed to be'subordinaté. only to the Court 
te which appeals frofn ‘the former Coiirt 
6rdinatily lie.” -It seems to me impossible 
‘to hold that a Division Bench ofthis Court 
‘ean be teld to be other than a ‘Court: to 
to which appeals from a-Single Judge sitting 
as a Judge of first instance -on- ome ones 
side ordinarily He. 35 


P am, therefore, of opinicn that we are 
empowered to entertain this application 
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to. xevoke the sanction granted | - the Š 


learned J udge. d: 
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GÉRIMIN LL. REVISJON: ASE NO. 600 OF 1921. 
Aen. ‘REVISION PETITION, NG. ASA 
, QF X921) ; 
“April 12, 1082. . - . 
| sPresent:-—Tx A Sir William. n Ayling, Kr, 
C PALANJANDI SE ‘RVAI AND opii | 
i COUNTER: PETITIONERS’ Nos, 4,5, 6, 
- AND IO—PETITIONERS 


< DESUS coc 
] SAMMANDI AMMAL— — PETIT JONER 
' —- RESPONDENT. . 
` Criminal Procedure “Code. (4 ct of 1898}, 
“5. 14 y -Costs:to Success ful ‘party: atien, fe Moret : 
~I Mete delay im applying for ‘costs:in proceedings | 


‘iter. ‘section’ i450 -ithe Criminal Prock ure Bode 


«ddes mot; geeti the jurisdictio o of Me Meee l 


f : t.no ord as’ to c 
E CE et ‘notice to. ihe] Saris affected. - 
ENS Ya pada Tamban wil Mavandi 
29, x: 732853. Cr Tg. 834) retenue to^ 
Petition, “ander, ection’ 435 and 430 = 
_thé Code: of Caminal Procedure, . piae an 
s ‘section: 107: of the. „Government. of dada 
tot} X0x5, praving the High, Court to revise 
othe “order: of; d Court m eed Sub; Divisional 
vi agistzate,, Us mpatti, dates 
arga, im M.-C. 29:523: of, 1920, on: its file. 
Mr..F. S. Vaz az, for the. Petitioners..- 
The Public Prosecutor, for the Crown. 
"Mr. K. V. . Krisbnasuami. diyan, for the 


Ja Respondent. > 


an, 


n 


VE xe 


DN: 


ae ~ 9 rye? ti ' r. 


LAN - ens 


è 
- 2 €à 


-Chetty, 


lithe, 2 gth April ` 


ees 


ORDER. In this case the’ IM — : 


has “passed an.ordet. making. all he'cónnter- 


“petitioners. in a possession case liaple for - 
_petitioner’s ‘costs An the shape“ uf Vagis 


fee. 
‘This order was 


4 try 


diately on the ‘presentation, of a ‘petition n. by 


the successful party to the’ DOSEGA. case . 


and the ore i Seem to -haye 


TU. mat 
aa = > a 


pues of, ds v e if. atin 
ly. could not. be wd Without Pie bas c 


MU. "vd y 


P eri case or ‘exemption i posas ion a 


H "Costs which called for Considetation. ' 
The: Magistrate’s $ Grder dated 9th April - 


1921, awarding ‘costs ‘is Sef:aside ; > be 5 iil 
restore the petition : (presented ‘tinder 'séc- 


dom 148 “Of the Code of Criminal "Procedüre. 
à bearing. order of 29th April. 1921) ‘to. file. ‘and 


dispose of it” ‘according to law, erint. in 

snd the decision, in. Vythianada Tanibiran 
Máàyandi ' Chetly- (x). 

"Thé costs, f Hae, ‘should, be aetended.- 


p> 


Ste er Oy 


yee V. 


. Order se aside. 


“y = 


(D) 29 A. 373; ge J. 232- 


t 
r 


passed “Some “six Meeks 
after the possessory order, apparent y mme 


x 
L 
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SHEORAM Vv. TIKARAM. . 
g NAGPUR JUDICIAL COMMISSIONER' S l 
COURT. 


CIVIL APPEAL No. 482 .0F.1921. 

' November 6, 1922; 
> Present;[—Mr. ‘Hallifax, A. J. C. 
SHEORAM AND ANOTHER-—DEFEDNANTS 
l . APPELLANTS. 

: < VEYSUS 
' TIKARAM ‘AND OTHERS—PLAINTIEF 
| | + . —RESPONDENTS.  .. 

C. P. Tenancy Act (.X I of 1898 ), ss. 45, 46; 
45— Tenant right—Sir land— Alienation of owner- 
ship—C. P. Land. Revenue Act (IJ of 1917), s. 2 
(17), proviso—Sir vight, analysis of. 8 

The-tenant right in his sir land left in a pro- 
prietor after alienation:of his ownership is a con- 
stituent part of the right he held in the sir land 


SECOND ` 


- 


and is not something, new which is created by, 


the law. (p. 130, col. 1.) 

The sir right is made up of two parts, $ne- the 
proprietary and the other occupancy, and it can 
accrue synthetivally by the union of these two 
parts in the saine person and not in. different. 


persons. (p. 129, col. 2): ` C ME 
. Appeal. from. the decree of the District 


judge, Bhandara, dated the 7th July 1921, 
in Civil: Appeal No. 33 of 192r. . 


. Mr. G.L. S ubhedar, for .the Appellants. . 
“Sir B. K. Bose, for the Respondents. 


JUDGMENT.—Dewaji, the father of the 
defendants, and his brother Shivaji held a 
one-sixth share; in the. village. of Thana: 
to which certain. sir- land  appertained, 
The sty land’ was partitioned, and on 
Shivajis death without issue. his widow 
Sayitri. | inherited - his 
share- and the sw land. attached to it. 
This was sold by auction under a decree 
to Rao. Sahib Munnalal Sao. and Sayitri 
was. recorded as. au occupancy. tenant 
of the.si from 1906-07 onwards. On the 
Qirth of March 1913 the plaintiffs bought 
from Rao: Sahib Munnalal Sao all the- 
interest purchased by him from Sayitri- 
She died on. the 2nd of March 1914 
and the defendants then took possession 
of her occupancy holding as heirs of. their. 
uncle | Shivaji. The .plaintiffs sued for 
possession of it and. have succeeded in- both 
the Courts below: . | 

(2 As I understand the. judgment of 
the learned . District Judge, he. holds 
that though the: plaintiffs are permanent 


residents of the’ village and held land ini. 


it and though. their. grandfather | Saddu. 
did.occupy. the:holding,..he eld: :it-as siz, 
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one-twelfth. 


) 


and this is- not "occupying" it within 
the meaning of section- 46 of the Tenancy 
Act,.1898, which requires that a common 
ancestor of the last male tenant and the 
heir should have held it as occupancy 
tenant, 

` (3) The learned Counsel for the appel- 
lants has. advanced an argument on their 
‘behalf based on thé somewhat difficult 
doctrine of “dormant si» right,” 
mentioned in Tulsa v. Dasoda (1) and 
 Bhuray Brahmin v. Lala Vishwanath 
(2. That the stv rights in this land are 
now entirely extinct is clear from the 
fact that at a Settlement which took place 
a year or two after the death of Sayitri 
it was not recorded as str. But the learn- 
ed Counsel has urged that what the de- 
fendants inherited through Sayitri Bai in 
1913 was this“ dormant si right" and 
they are atleast entitled to continue in 
possession as occupancy tenants, though 
they subsequently lost the full right at 
the next Settlement when they were mis- 
takenly recorded as holding the lesser 
right of occupancy tenants. The s?" right 
is undoubtedly made up of two' parts, one 
. the. peoprietaty and the other the cccu- 
pancy and it-can’ accrue synthetically by 
the union of these two.parts in the same 
person, as is made clear in the prov.so 
to secton 2' (17) of the Land Revenue 
Act, 1917. But it must be in the same 
person, and: here the proprietary right 
in that particular land was never in the 
defendants; it passed from Sayitri Bai 
to the purchaser from her and from him 
to the plaintiffs, who still hold it. 

(4) The only real questón in this case 
is this. Is ‘the occupancy right a right 
wh ch was held by Sayitri Bái as part of tke 
-estate which" she inher.ted from her hus- 
band, o: is t an entirely new right which 
_arose for the. first. time in. her by the 
operation of ‘section 46 of the Tenancy 
Act; 1898? If she had voluntarily sold 
her share in the village with the express 
exception of the occupancy rights in the 
sir; land, it must be admitted that that. 
would have been -a reservation of a po - 
tion of the estate which she had inherited 
from he- husband, -and I canno: see, any 
-(t) 19 C; P, Ie. R. 173. 
yw R179, cae 
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difference in this respect between a volun- 
tary and” nvoluntary alienation. l 

(5) The words of section 45 of the Ten- 
ancy. Act, 1898, and of section 49 of the 
p:esent Act of 1920, which refer te both 
forc:d and voluntary ‘alisnations, seem 
to me to. make it still more clear that the 


tenant fight if his si land left in a pro- 


piletor after alienation of his ownership 
was all along à constitucnt part of the 
right He held in the sw land and is not some- 


thing new which is created by the .law.. 


Both. sections speak of his loss of the right 
. ta occupy: sw land as a. proprietor in anti- 
thesis: to his right to occupy it as a tenant 
indicating cléarly that the right is the same 
at both timên, though it is held in different 
ways.. They also. speak throughout of 
réseriation of the tenant right in'an alie- 
nation of the proprietary. right; unless the 
tenant fight is there already it certainly 
could. not be reserved. In this view the 
-appéal miist succeed. The decree. of the 
lower: Appellate Court will be set aside 
and the plaintiff's suit. will he dismissed. 
The respondents must pay all the costs 
‘in ‘all three Courts. ne i 
De D. f : a 

Í | Appeals accepted, 


, MADRAS HIGH COURT. 
CIVIL APPEAL NỌ. 246 oF 1920. 
» ' September 15, 1922. 
Present -—Mr. Justice Spéncer and 
Mr. Justice Dévadoss. 
oS. VADAMALAI PILLAI AND OTHERS 
^ 1 DEFENDANTS—NOS. 3, 4 AND 6— 
E | APPELLANTS 
mi versus 
P. SUBRAMANIA CHETTIAR AND 
OTHERS-—PLAINTIFE AND DEFENDANTS 
,, Nos, 7, 8 AND I— RESPONDENTS. 
, Registration Act(X V I of 1908), s, 17 (2). (v)9— 
Equitable mortgage—— Memorándum — Registration — 


Hindu Law foint family property— Ancestral 


property—Self-acqursitions— Nucleus— Burden 0 
proof — Alienation —Mortgage— Antecedent 
‘Sons, liability of. 


, act of deposit of title-deeds, and any memorahdum 
accompanying, preceding or contemporaneous 


with the deposit, is only evidence of the- factum ` 


de 


.being self-acquired is not suffi-ient to 


debt —: 
An équitable mortgage is created only by ‘the’ 


; ; : 
of deposit and a memorandum -which contains 
no words purporting to pass any intérest in im- 
moveable property does not require registration, 
(p. 134, cal. 2). 

Rajangam Ayyar v. Rajangam Ayyar, 69. Ind. 
Cas: 123; 31 M. L. T. 136; 4 U. P. L. R. ( C) 
85; 16 L. W. [615; (1922) A. I. R. (P.C) 266 
(P.C), Muthiah Chetty v. Kolhandaramaswami 
Naidu, 35 Ind. Cas. 864.; 31 M.-L. J. 347; (1916) 
2M. W.N.221;4L.W. 472, Bhairab . Chandra 


` Bose y. Anath. Nath De, 57 Ind. Cas. 686; 31: C. 


L.].375; 24 €. W. N. 599, Kedarnath Dutt v. 
Sham Lall Khetiry, zo W, R. 150; 11 B. L. R. 405, 
referred to. ' 
- Chunilal Someshvayr Bhatt v.  Vithaldas Kat- 
sandas, 68 Ind. Cas. 1005 ; 24 Bom. L. R. 502, dis- 
sentedefrom. 

Per Spencer, J.—Undér the Hindu Law, a 


. personal covenant whether contemporaneous or 


previous, if it is part of a mortgage ‘executed by . 


ea Hindu father, is not an antecedént debt, 30 as 


to validate the mortgage as against the sons. , 
(p. 133, col. 2.) Y ; 
Chet Ram v. Ram Singh, 67 Ind, Cas. 569; 
49 I. A. 228 ; 43 M. L. J. 98; 3 P. L. T. 363; 31 
M, Y, T. 50; 16 L. W. 89; (1922) M. W. N, 45514 
U. P. L. R. (P. C.) 64; 44 A 368; 3 P. I. R. 1922; 24 
Bom. L. R. 1231; 27 C. W. N. 150; (1922) A. I. R. 
(P. C.) 247 (P. C.) and Sahu Ram Chandra v. Bhup 
Singh, 39 Ind. Cas. 280; 44 I. A. 126; 21 C. W. ` 
N. 698; x P. T. W. 557 ; 15 A. L. J. 437; 19 Bom. 
L. R. 498; 26 C. L. J. 1; 33 M. L. J, 14; (1917) 
M. W.'N. 439; 22 M. L. 1. 22; 6 L. W. 213 (P. C.), 
relied. on, | Sa 
Ram Dei v. Suraj Baksh, 60 Ind. Cas. 177; 
23.0. C. 204; 7 O.L, J. 509; 2 U. PLY, R. (f. C.) 
156, dissented from. DOM NE : 

Whether, there is an antecedent obligation dis- 
sociated in time and fact from the sale or mortgage 
in any particular.case is a question-of fact to hẹ- 
decided on the facts of each case. (p. 133, eol. 2.) 

A negotiable instrument does not lose its char- 
acter as such by the mere fact that title-deeds are 
deposited as collateral security. (p. 134, col. 1.) 

Ramachandra Row v. Sesha  Aiyangar, 3 M. L. J. 
225, followed. ; 

Where the accounts show that money was. first 
advanced, pro-notes executed and later on security 
taken, the debts are sufficiently dissociated: in 
time and fact from the mortgage. to constitute 
an “ antecedent debt.” (p. 134, “col. 1.) . 

Where a father transters property intending to 
part with all the interest-he possesses in any capa- 
city in the property,a reeital.im the.deed as to its 
invalidate 
an otherwise proper transaction. (p. 134, rol. 1.). 

Sabapathy Cheity v. Ponnusawmy Chetty, 28 Ind, 
Cas.-365, followed. E 

Balwant Singh v. Rev. Rockwell Clancy; 14 Tad. 
Cas. 629; 34 A. 296; (1912) M. W. N. 462; TI M. 
L. T. 344; 9 A. I. J. 509; 15 Cad. J. 4755. 16 C. 
W N.577;23 M. L. J. 18: 14 Bom. L. R. 422; 
39 1. A. 109 (P. C), distinguished. $ 

Per Devadoss, J.—If there is a large family 
nucleus and- if the property in the possession of 
a member of the joint family can be traceable to 


‘the income of the family nucleus, such property 


would be considered joint. family property till 
it is affirmatively shown that that property was’ 
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acquired without the help of, and without det. 
timent to, the family nucleus. The question 
of onus is not of much importance when all the 
evidence is before the Court. When it is found 
that the family nucleus is of such a character 
that it could not have yielded any appreciable 
income and when.there is no proportion between 
the family nucleus, and fortune acquired in the 
Course of'a few years, the matter. does not rest 
with mere presumptions alone. "The Court has 
to see whether the acquisitions were made hy a 
member unaided by. the family nucleus. (p. 136, 
col. 2; p. 137, col. I) 

Gooroochurn Doss v.:Goluchmoney Dossee, (1843) 
Fulton 165 at p. 182; r Ind. Dec. (0. 5) 743, 
Akharaju Narayana Rao v. Akkaraju Seshamma, 
26 Ind. Cas. 33; 27 M. L. J. 677, Ram Kishen Das 
v. Tanda Mal, 10 Ind, Cas. 543; 33 A. 677; 8 A. L. 
J. 72. Kundan Lal v. Shankar Lal, 21 Ind.,Cas. 
13;/35 A. 564; ITA, L. J. gto, Luximon Row 
Sadasew v. Mwullar, Row Bajee, (183%) 2 Knapp 60$ 
- § W. R. P. C..67; x Norton's L. C. 169; 12 E. R. 
401, Tottempudi. Venkatarainam v, Toltempudi. 
Seshamma, 27 M. 228, Amar Nath v. Firm of 
Hukam Chand-. Nathu Mal, 60 Ind. Cas. 379: 2 
le 40; 19 A. L. J. 2495 40 M. L. J. 327; 2 P. 0, 
T. 208; 33 C. LJ. 355: 29 M. L. T. 258; (r921) 
M. W. N. 175; 25 C. W. N. 534 ; 3 U. P. I. R. 
(P.'C 12 ; 23 Bom. L. R. 671; 14 L. W. 435; 42 P. 
W. R. 1921 (P. C), referred to. — 

Obiter.—À. personal covenant to pay which is 
outstanding in a mortgage document cau sustain 
a subsequent alienation. as au antecedent deht, 
though no decree has been passed to enforce it. (p. 
140, col. 1.) ONCE. 4, 
< Appealsagainst the «dec ee of the. Addi- 
' tional Subordinate Judge, Cuddalore, in 


Original Suit No. 27 of.1919.  :: 


-.Messrs; A. Krishnaswami Iyer and A. C. 

Sampath Iyengar, for the Appellants. 
Messrs. V. Visvanatha Sastry and.T. L. 

Venkatarama Tyer, for the Respondents. 

ro. JUDGMENT. 

. Spencer, J;—-This suit was brought on 

the strength of an equitable mortgage made 


. by īst defendant in favour of the plaintiff,- 


Defendants Nos. 2:to 6 are the sons of first 
defendant. Defendants Nos.7 and 8 are 

puisne mortgagees. Defendants Nos. 1, 2 
` and 5.are now:dead and defendants Nos. 3, 4 
and 6 prefer .this appeal. | 

The evidence:on record shows that the 
plaintiff, was lending money to the Est 
defendant in a series of transactions. com- 
menging from. the 24th of August 1907. 
Every time. ‘that. accounts were settled 
between he -parties a promissory-note was 
'execut de On the, 13th of October 1919 
the īst defendant, deposited: title-deeds 
of-landed property to secure a debt of 


due on.the rath October 1913. On the rst of 
October 1912 there was a consolidation of 
intermediate loans and on the 4th October 


- Igr3 there was a fresh consolidation for 


which. a promissory-note, Exhibit C, for 
Rs. 13,900 was executed. This was follow- 
ed on the 7th of Octoher 1913 by a letter, 
Exhibit E, giving particulars of the title- 


‘deeds deposited for the debt of Rs. 13,900; 


Exhibits C (ri) and C (2) are promissory- 
netes for the interest that subsequently 
accrued. They are dated 17th February 
rgr5 and 20th September 1915 respectively. 
Finally, Exhibit E (2), a letter dated the 2oth 
September 1915, was written hy the Ist 
defendant to the plaintiff stating that he 
consented to the title-deeds and other docu- 
ments already deposited being held as 
security for interest amounting to Rs. 812 


. and add lent upon a promissory-note of 


_ true, 


the same date, vez, Exhibit C (2). The 
deposit of title-deeds having been made in 
the Presidency Town of Madras was quite 
regular and.valid according to section 59 


.Of the Transfer of Property Act. 


In appeal the following ‘contentions have 
been raised. First, that the loan is not 
, that the transactions between the 
plaintiff and the rst defendant were brought 


‘about in order to shield the property from 


his unsecured creditors and that being 


? pressed by them he filed a petition to be 


declared .an insolvent on the 23rd of March 
I916. Secondly, the son's interest is not 
affected hy this euuitable mortgage, as 
the father did not .contract it for an ante- 
cedent debt in the sense that these words 
have been used in recent Privy Council 
decisions. Thirdly, as the father purported 
to be dealing with his own property, he did 
not make the mortgage in his capacity of 
manager -of the joint family and, therefore, 
it cannot ‘bind the son's share. Fourthly, 
if the. mortg.ge is partially effective over 
th: father's interests, the plaintiff can only 
proceed against the son’. shares atter ex- 
hau ding his remedies against the father’s 
share. Fifthly, Exhibits E and EÈ (2), which 
are lett.rs referring to the.deposit of title- 

eeds, are invalid for the purpose of creating 
a mortgage as they have not been registered, 
In the lower Court an attempt was made 
to prove that the.debts were incurred for 
illegal and immoral. purposes. Mr. A 


Rs. 10,900 carrying interest at.12 percent: Krishnaswami Aiyar for the appellant 
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frankly stated that he coüld show. that the. 
Ist defendant was leading an immorab 
life, but he admitted that he could not 
connect any particular debt with immorality. 
Therefore, the defence which formed the 
subject of the 4th issue in. the lower Court 
has not beeu pressed in appeal. 

- On the first point it is not necessary to 
say much. We have ebeen referred to all: 
the evidence on the subject to. prove or 
disprove the existence of debts. The Sub- 
ordinate Judge observed in paragraph ir 
of his judgment that he was convinced. 
from the documentary. evidence beyond a 
shadow of doubt that the plaintiff's accounts 
were correct, that the promissory-notes 
were executed for value and that the plaint- 
iffs claim. was true. Before coming to 
this conclusion he referred to the entries in 
the plaintiff’s account-books, Exhibits A and 
B series, to. the correspondence between the 
parties, Exhibit K series, to the counter- 
foils of receipts. for payment of interest, 
Exhibit G series, «nd to the entries in the 
despatch.register, Exbibit H series; and 
we have compared some of the counterfoils 
of these receipts with the entries in Exhibit 
H to prove that they were received by the 
Ist defendant and we find that they corre- 
spond. 
from. time to time"upon these loans. is a 
' strong circumstance to prove the existence 
of the loans. It is argued that the plaint- 
iff having been declared. insolvent in 1904 
could not have had means to lend so much 
money to the Ist defendant. But the 
plaintiff in his evidence stated that he 
received Rs. 20,750 between ist November 
1906 and 6th September 1912 from. his 
father who was Receiver of several estates 
under this High. Court. This statement 
is borne out by the entries in his accounts, 
Exhibit À series, and by the statement of 
his 3rd witness who knows that plaintiff's 
father gave him about Rs. 20,000,as he 
used to get the cheques cashed at the Bank 
for the plaintiff. The absence of corres- 
pondence between the parties from 1916. 
to 1918 and the delay in instituting this 
suit is explained by the fact that plaintiff 
was engaged in prosecuting a suit against. 
the ‘1st defendant upon a registered mort- 
-gage on: the: ist defendant's house and 
. after he got Rs. 1,421 and.odd throtgh that 
suit, as, the: accounts show, on. xgth . April 
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.fact that the 


The fact that interest was paid: 
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1917, he then brought this suit finding that 
the ist defendant would not. discharge 
his debt without being put into Court. 
The plaintiff and the Ist defendant were 
friends in their youth, as the plaintiff was 
cashier and the Ist defendant was Dubash’s 
clerk in Messrs. Carl Simon and Co.’s office. 
The suggestion that the Ist defendant 
deposited these title-deeds with the plaint- 
iff in order to shield his property from 
creditors is rendered. improbable by the 
Ist defendant did not try 
to get back the documents after the pres- 
sure ftom creditors had diminished. It 
is very unlikely that the Ist defendant 
would have left documents of title for a 
gumber of years even with a friend without 
making, any effort to recover them unless 
they were deposited as security for a loan. 
Exhibits E and E (2) show-that the plaint- 
iffs case is true as put forward in his plaint, 
that these title-deeds were deposited- as 
collateral security for promissory-notes 
executed by the rst defendant. There 
is evidence that the īst defendant had 
heavy debts to discharge in consequence 
of his purchase of lands in the South Arcot 
District. Also D. W. No. 4 states that 
he spent Rs. 5,000 on a religious ceremony. 
There is no reason to donbt the fact of. his 
having5Béen indebted at the time when he 
was. faking these loans. l 

The respondent’s answer to.the second 
objection is three-foll; first, be contends 
that the. mortgage properties were in fact 
the self-acquisitions of the rst defendant 
and, therefore, no question arises as to 
the existence of an antecedent debt. 
Secondly, he relies on the personal covenant - 
given by the Ist defendant at the time 
when the mortgages were. created, if it be 
held that the .properties mortgaged were 
really ancestral properties ;.and thirdly, he. 
has referred. to the documentary evidence to 
show that in each case promissory-notes 
evidencing the father’s liability, existed 
before the equitable mortgage on the family 
property was created. In the present case 
all the evidence is before us and upon that 
evidence it appears. probable that the 
properties mortgaged were. in reality the 
self-acquisitions. of the rst defendant, Al- 
though when the 6th issue was before the 
lower Court, the Subordinate Judge observ- 
ed that no attempt was.made.by the plaint- 


'selt-acquired 


— 
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Ist defendant, as alleged in the: plaint 
and as recited ih Exhibit E, Exhibit -E 


"clearly states that the title-deeds, a list 'of 


which is contained in the letter; related to 
immoveable properties, “and 
there is no particular reason why the Ist 


defendant should have made this statement: 
if, -in fact, it was not true. 


There is evi- 
dence that he was earning from Rs. 300 to 400 
a month when he was Dubash to Haii Jamal 
Moideen and Co. and Messrs, Wilson & ‘Co, 
and that he was living on the rice Which he 
got from his village lands (wide statement 
‘of D. W. No. 1). On the other hand, it 
has not been proved that a sufficient nuclesis 
of ancestral property ‘existed, out of the 
income of which he might have acquired 
the lands which he subsequently mortgaged. 


-The only family property which he appears 
‘to have possessed was survey No. 6x valued 
‘at Rs. 200 and ‘a house site No. 44 upon 


which there was a debt of Rs. 500.: Exhi- 
bit E contains a reference to item No. 7, 
‘a property worth*Rs. 800, which was divided 
between the -rst defendant and his bro- 
thers, and Exhibit D (6) is a deed of ex- 
change relating to a house site worth Rs. 200. 
It has not been shown that any other 
ancestral properties existed and thus by a 
process of exclusion it may be inferred 
that there was no source of income for the 
purchase of property of the value of the 


. property -concerned in this suit. On the 


6th issue, I, therefore, find that the plaint 

properties were  -self-acquisitions of the 

Ist defendant. 
On the second part of this issue I am of 


opinion that even if they were -not self- 


acquisitions, the mortgage is binding on the 
shares of defendants Nos. 2 to 6. The 
respondent's Pleader relies on the personal 
covenant of the rst defendant contained 
in the mortgages and he has argued that, 
if there is such a personal covenant, it will 
form a basis for & mortgage being effected 
by the manager: of a Hindu family so as to 
bifid the interests of the other members. 
In Sahu Ram Chandra wv. Bhup Singh. (x) 
their Lordships of the Privy Council laid 
E, 


. (1) 39 Ind. Cas. 280 ; 44 I. A. 126; 21 C: W. N. 
698; 1 P. L. W. 557; 15 A. L. J. 437; 19 Bom. L. 


R. 498; 26 C. L. J. 1; 33 M. L. J. 14; (1917) M. W. ` 


N, 439] 22 M. L. T. 22; 39 A. 437; 6 L. W. 213 (P. C.). 
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iff to prove that the properties in the plaint 
‘schedule were the ‘self-acquisitions of the 
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‘down. that to effectively bind the father’s 


isstie there must be ‘ an obligation not only 
antecedently incurred, but incurred wholly 
apart from the ownership of the joint estate 


‘or the ‘security afforded ‘or supposed to be 


available by ‘such joint estate," and in the 
subsequent case Chet Ram v. Ram Singh 
(2) their Lordships say that the debt must 
be “disconnected with the mortgage in 
fact as well as in time." I do not consider 
that a personal covenant given by a father 
at the time of entering into a mortgage could 
be described as ''disconnected in fact as 
well as in time." Even if the personal 
covenant be contained in an earlier mort- 
gage, as that earlier mortgage is an aliena- 
‘tion -and not a debt, there is no antece- 
‘dency on-the principle of Chet Ram's case 
(2). Thus, whether the personal cove- 
nant be contemporaneous or previous if it 


‘is part of a mortgage it is not antecedent 


in the legal sense and thus Ram Det v. 
Suraj Bakhsh (3) [a decision of the Oudh 
Judicial Commissioner’s Court given before 
the Privy Council had decided Che Ram 
v. Ram Singh (2)] does not appear to be 
sound law. 

'* Whether there is an antecedent obliga- 
tion dissociated in time and in fact from 
the sale or mortgage in any particular case 
is a question of fact. In the present case, 
the accounts produced by the plaintiff show 
that money was first advanced and aiter- 
wards security was taken. The learned 
Subordinate Judge in paragraph 18 of his 
judgment has referred to the faet that the 
promissory-notes, which might have been 
enforced against the rst defendant, who 
executed them, were in existence before 
the title-deeds were deposited under Exhi- 
bits E and E (2). Exhibit C, which conso- 
lidated previous debts upto 1913, was dated 
the 4th October 1913. Exhibit E, the 
letter referring to the deposit of title-deeds, 


was dated three days later. 


(2) 67 Ind. Cas 560; 49 I. A. 228 ; 43 M, L. J. 
98; 3 P. L. T. 363; 31 M. L. T. 50; 16 L. W. 89; 
(1922) M. W. N. 455; 4 U. P. L. R. (P. C) 64; 44 
A. 368: 3 P. L. R. 1922; 24 Boni. L. R. 123; 27 C. 
W.N. 150; (1922) A. I. R. (P. C.) 47 (P. C). 

(3 60 Iud. Cas. 177. e O. C. 20457 O'L 
Je 509 į 2U.P.I. R, (J: ‘ 156. ` 
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In Ramachandra Row v. Sesha Aiyangar 
: (4) it was held that a premissory-note did 
not lose its character of being a negotiable 
instrument by the fact that the title-deeds 
were deposited as a collateral security. 
In my opinion, the debts were, in the present 
case, sufficiently dissociated in time and 
in fact from the mortgages to. constitute 
antecedent debts. It follows that the suit 
mortgage is valid against the interests of 
defendants Nos. 2 to 6 if they had ayy 
interest in the mortgage properties. 

It is unnecessary to discuss the fourth 
point, as I have found that the son’s interests 
are liable upon the footing of the suit tran- 
sactions being mortgages. 

On the third point the appellant’s 
learned Vakil quotes the  casé° of 
Balwant Singh v. Rev. Rockwell Clancy 
(5). In that case the mortgage made 
by Deoraj Singh  was^ held to have 
been made not as manager of the family 
or as representing Maharaj Singh who was 
a minor, and, therefore, the mortgage-deed 
was void against Maharaj Singh and his 
interest in the estate. In the present case 
the ist defendant did not purport to be 
mortgaging only his own share in' the Jands 
described in Exhibit E, and, therefore, it 
must be taken that he mortgaged such 
interest as he was capable of mortgaging 
thereby. If a father transfers property 
and it is clear.that he intends to part with 
all the interest he possesses in any capacity 
in the property, a recital in xhe deed as to 
its being 
sufficient to invalidate an otherwise proper 
transaction. Vide, Sabapathy Chetty v. Pon- 
nusawmy Chetty (6). 

The last point relates to the registration 
of Exhibits E and E (2) In Chunilal 
Someshvar Bhatt v. Vithaldas Karsandas 
(7) it was held that a document 
creating a chargé by deposit of title-deeds 
required registration and could not take 
effect if unregistered. So far as this case 
‘decides that a writing which only ‘gave the 
plaintiff a right to obtain a mortgage-deed 
should be duly registered, I am not inclined 
| (4) 3M. E. J. 225. 

E i4 Tud. Cas. 629; 34 A. 296; 
W. N. 462; 11 M. L.T. - . L. T. 
C. Lr. J. 415: 16 C. W. N. 577 ; 23 M. I. J. 138; 14 
Bom. L. R. 422; 39 I. A. tog (P. C). 

(6! 28 Ind. Cas. 365. 

(7) 68 Ind. Cas, 1905; 24 Bom. L, Re 502. 
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to follow it, as no reference has been made 
to the terms of section 17 (2) (v) of the 
Registration Act, which exempts from re- 
gistration, a document which does not of 
itself create aright over immoveable prpp- 
etty, but merely creates a right to obtain 
another document which will create or 
extinguish such right or interest. It is 
Clear from a' recent decision -of the Privy 
Council in Rajangam Ayyar v. Rajangam 


Ayyar (8) that such a document would not 


require registration and would not be bad 
for want of registration. In Muthiah Chetty 
v. Kothandaraswanu Naidu (9) it was pointed 
out that, in cases of equitable mortgages, the 
act of deposit of title-deeds created a mort- 
gage and not any letter accompanying, pre- 
ceding or contemporaneous with the deposit 
which did not of itself purport to create a 
mortgage right. Bhairab Chandra Bose v. 
Anath Nath De (xo) is another case in point. 
There it was held, quoting the words of Couch, 
C. J., in Kedarnath Dutt v. Sham Lali Khe- 
ivy (II), that if there is a memorandum 
accompanying an equitable mortgage and 
if without such a memorandum there would 
have been a complete equitable mortgage 


-by the deposit of the deeds, the memoran- 


dum in such a case is only evidence of tbe 
fact of the deposit which might be proved 
by any other evidence. In Exhibits E and 
E (2) there are no words purporting to pass 
an interest in immoveable -property - and, 
therefore, I hold that they do not 
require registration. l 

The appeal thus fails on all points and 
is dismissed with costs of rst respondent. 

Time for redemption is extended for 
six months from this date. 

Interest to be at the contract rate till 
the date fixed for payment and six per cent. 
thereafter. 

Devadoss, J.—Defendants Nos. 3, 4 an 
6 are appellants. The plaintiff brought a - 
suit, Original Suit No. 27 of 1919, in the 
Additional Subordinate Judge’s Court .of 
Cuddalore against th first defendant and 


(8) 65 Ind. Cas. 123; 31 M.L. T. 136; 4 U. 
PLR.(P.C)85; 16 L. W. 615; (1922) A. I. R. 
(P. C.) 266 (P. C.). : . 
(9) 35 Ind. Cas. 864; 31 M. L. J. 347 i (1916) 
2 M. W. N, 221 ; 4I. W. 472. | 
(ro) 57 Ind. Cas. 686; 31 C. L. J. 3751 24 Q, 


W. N. 599. 
. (11) 20 W. R. 159) 1: B, I. Be 405. 
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other persons for a Inortgage-decree in 
respect of a sum. of Rs. ro,000 and odd 
due on a.mortgage by deposit of title-deeds. 
The rst defendant was ex parte, and died 
pending this appeal, defendants Nos. 2. and 5 
ate dead. Defendants Nos. 3, 4 and 6 pleaded 
that the debt was not contracted for purposes 
binding on the other members of the joint 
family than the rst defendant ; that the 
Ist defendant had no power.to alienate 
family properties for his own extravagant 
purposes, that the letter by which the title- 
deeds were deposited required. registration, 
that no mortgage-decree could be given 
in favour of the plaintiff and that the suit 
should be dismissed as against defendants 


Nos. 2 to 6. The 7th defendant, a puisne’ 


mortgagee, filed a written statement in 
Support of the defence of defendants Nos. 2 
to 6. The 8th defendant, "another puisne 
mortgagee, also filed a similar written state- 
ment. The Additional Subordinate Judge held 
that the amount sued for was really due 
to the plaintiff, that the debts were con- 
tracted for purposes which -could bind the 
other members of*the joint family of which 
the rst defendant was the managing meni- 
ber, that the letter evidencing the deposit 
ofthe title-deeds did not require registration 
and.that the plaintiff was entitled to have 
priority over the 7th and .8th defendants 
and gave a-decree to plaintiff. Defendants 
Nos. 3, 4 and 6 have preferred this appeal. 
The first point raised by the áppellants 
is that no money was due to. the plaintiff 
and fhat there was no mortgage in his 
‘favour but that some documents ‘were 
brought into existence for the purpose of 
Saving the ist defendant's property from 
his creditors and that Exhibit C, the pro 
issory-note evidencing theloan, is a no- 
minal or sham transaction. JU 
The rst defendant ‘filed his petition 
in insolvency on the 23rd of March 1916. 
Before he filed his petition a decree was 
obtained against the 1st defendant by 
the plaintiff in the City Civil Court on a 
registered mortgage dated the rath of 
October 1907 and the decree amount was 
tealised by saleofa house in George Town. 
The Ist defendatit got. into difficulties 
and was obliged to file his schedule ín insal- 
-vency in 1916. ‘The plaintiff and the īst 
eiendant are. members of. different castes 
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and there is no evidence to show thatthe. 
plaintiff was interested 1n helping the rst 
defendant to cheat his creditors. The 
plaintiffs case is supported by his accounts, 
a letter, delivery book, press copy-books, 
and number of letters written to the Ist 
defendant by the plaintiff aud by the rst 
efendant to the plaintiff. It was cons 
ceded by Mr. Krishnaswami Áyyar who 
appeared for the appellants that, if these 
documents were held to be genuine, then 
tht plaintifi's case as regards the loar must 
be held to be proved. But he attacked 
the capacity-of the plaintiff to lend a large 
sum of money to the rst defendant. The 
plaintiff became an insolvent in 18g6 and 
he got his discharge in r9o4. The plaint- 
iff is the son of the Dewan Bahadur Rama- 
swami. Chettiar, a very well-known man 
in Madras. There is satisfactory evidence 
ot record to show that in 1904 Ramaswami 
Chettiar gave large sums of money to the 
plaintiff wherewith the plaintiff carried 
on money-lending business. His account 
books which are in Court appear to be 
gentine documents, and there is no reason 
why the plaintiff should- have concocted 
elaborate, accounts for the purpose: of help- 
ing the rst defendant in whom bẹ was not 
interested 1n such a way as to make a man 
in the plaintiff's Position get up forged 
documents and commit forgery. ‘The lettérs, 
Exhibit K series, show clearly? that the 
‘Ist ‘defendant often wrote letters begging 


-for time and offering ‘to pay the amount 
_due to the plaintiff. 


Some of the recitals 
in Exhibit. K series are supported by the 
-entries in the account-books, as for,instance, 
Rs. 300 which is mentioned in Exhibit K 
(37) was paid to the plaintiff and there is 
an entry to that effect; and in Exhibit K 
(20) the defendant says that he sent Rs. roo 
in currency notes which amount also 
finds a place in the plaintiff's books. The 
Subordinate Judge had an abstract of the 


-dealings ptepared which he says he carefully 
compared with -the 
that abstract shows 
from time to time by the rst 


original accounts, and 
that interest was paid 
defendant 
him to the plaintiff, 
began so far back 


on the amounts due by 
The transactions 


-as 1907. We. find from the books that 


interest was paid month after month on the 


amounts. due. The plaintiff's -system of 
-business -was -tọ collect interest monthly 
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for-which purpose he prepared every month 
an account showing the amounts of the in- 


terest due to him from his various consti-: 


tuents, and entered such amounts in a 


.book of receipts and gave the receipts 
as-soon as they were paid. The plaint-. 


iff has produced a number of books, 
Exhibit L series, containing counter- 
. foils- of ,the receipts for interest paid and 
there is no reason to dóubt their genuineness 
or the entries relating to the Ist defendant. 
“ His despatch register, Exhibit H, shows thht 
the receipts for payment of interest and 
letters. addressed to the Ist defendant 
‘were delivered to him and he has initialled 
in token: of having received them.  Exhi- 
bit H, which contains thé signatures of 
numerous persons, could .not have been 
fabricated recently either for the purposes 
of this case or for any other ulterior purpose. 

The sum of Rs. 13,900 evidenced by 
Exhibit C was not lent on one day but it 
was the balance found due on a settlement 
of accounts on the 4th of October 1q13. 
The rst defendant has not ventured into 
the witness-box to deny the plaintiff’s claim, 
although he was said to have been living 
' with his sons at the time when, the trial 
went on in the lower Court. It ise not 
suggested that ‘his interests wére adverse 
to those of his sons, and that was why he 
did not want to help the defendants. He 
‘evidently kept out of the way for fear of 
being confronted with tbe various docu- 
ments to which he was a party. The Sub- 
ordinate Judge has rightly come to the 
conclusion that the debt sued for is due 
.and that Exhibit C evidences a real trans- 
action. 

The next point urged for the appellants 
is that Exhibit E, which was written about 
the time of the deposit of the title-deeds, 
-speaks .of the properties as the self-ac- 
quired properties of the rst defendant, and 
that as the plaintiff took from the rst 
.defendant what he considered to be self- 
‘acquired properties, and as the Ist defend- 
ant did not purport to mortgage the prop- 
erties as the father of the defendants Nos. 2 
to6orthe managing member of the joint 
"Hindu family the rst defendant’s’ share 

alone is liable for the mortgage-debt and 
.not the shares of his sons. It is true that 


Exhibit E says: “I leave with you herewith 


.the title-deeds-and other documents of some 
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of my atata immoveable Properties 
vitnate in the village * 

Granting that the contention of A learned 
Vakil “is correct, in view of my finding on 
issue No. 6 it would be unnecessary to con- 
sider whether the rst defendant mortgaged 
the propeities as the managing member of a 
joint "Hindu family or as ‘an individual 
member hypothecating his own share af 
the property. The Subordinate Judge, tor 
reasons which are not quite clear, says, in 
regard to Issue No. -6, viz., “Are the plaint 
properties the self-acquisitions of the rst 
‘defendant, even if not, is the equitable 
mortgage not binding on the shares of 
defendants Nos. 2 to, 67” “No attempt 
was made by the plaintiff to prove that the 
broperties of the plaint schedule are the self- 
acquisitions of the rst deiendant as alleged 
in the plaint and as recited in Exhibit E, 
and hence the first portion of the issue is 
found in the negative and against plaintiff." 

I éannot accept the finding of the Subor- 
dinate fudge in the light of the evidence 
that has been adduced. The rst defend- 
ant got, by partition with his -brothers 
in 1897, a piece of land worth Rs, 200 and 
a house worth Rs. 200 with a débt of 
Rs. 500 to be discharged. It is admitted that 
the ist defendant came to Madras and 
was employed in 1886 as clerk to the Dubash . 
of Carl Simon Soehne, that for about 7 or 
8 vears from 1896 he vas Dubash to Messrs. 
-Wilson & Co., that his income was from 
Rs. 300 to 400 a month and that he was 
earning about Rs. ror a month till the 
date of his insolvency in 19:6. It is con- 
tended by the appellants that the enus 
is upon the plaintiff to make out that the 
properties mortgaged to him are the self- 
acquisitions of the īst defendant and : 
‘that he has not discharged the onus and 
that it cannot he‘said in the circumstances 
that the properties mortgaged are the self- 
acquisitions of the rst defendant. The 
family property, which is said to be worth 
Rs. 200 in 1897, is said to be worth Rs. 800 
in igor. Whatever might have been the 
value of' that plot óf land, it could not 
have yielded any appreciable income from 
which it could be said that the plaint prop- 
erties as well as other propeities of the 


-Ist defendanr have grown up. The prin. 


ciple in all these cases is that if there is a 
large family nucleus and if the property 


Vélos 


family can be traceable to the income of 
the family nucleus, such property would 
be considered joint family property till 
it is affrmiatively shown that that property 


wa? acquired without the heip of, and with-. 


out detriment to, the family nucleus. ‘The 
` question of onus is not of much importance 
when all the evidence is before the Court. 
When it is found that the family nucleus 
.is of such a character that it could not 
have yielded any appreciable income and 


when there is no proportion between the’ 


family uncleus and the fortune acqujred in 


. the course of a few years, the matter does 


“not rest with mere presumptions alone. 
The Court has to see whether the acquisi- 
tions were made by a member unaided LY 
the family nucleus. Mr. Mayre quotes with 
approval the observations of Grant, J., in 


Gooroochurn'Doss v. Goluckmcnev Dossee (12): 


“Where the property descended is incapable of 

. being considered as the germ whose improvement 
has constituted the wealth ultimately possessed, 
this wealth must evidently be deemed acquired—an 
ancestral cottage never converted or capable of 
conversion to an available amount into money, in 
which the maker of the wealth-liad the trifling bene- 


fit of residing with the rest of.the family when he. 


commenced turning hi$ industry to protit—so of 
other things of trifling nature. 

(Mayne s Hind: Law, sth Edition. page 363). 
In a recent case reported in Akkuraju 
Narayana Rao v. Akkaraju Seshamma (13) 
the learned Chief Justice and Seshagiri Tyer, 
J. quotelwith approva! the observations ot 
Chamier, ]., in Ram Kishen Das v. Tanda 
Mal (14), and lay down the law thus: 


owners of properties acquired by each individual 
member. There must have been a nucleus of 
ancestral pos which was utilised for the 
purpose of making the subsequent acquisitions 
or the members must have thrown their . joint 
earnings into hotch-pot with the 
giving up their individual rights in them." 
Chamier, J., examines all. the previous 
rulings on the subject in Ram Kishen Das v. 
Tanda Mal (14) and says that 

“there is.no presumption that property found 
in the possession of any one member is joint family 
property unless it is shown that the family as such 
possessed at least some property." 
In ‘another place the learned 
that it is only when there is. 


(12) -{1843) Fulton 165 at p. 182; 1 Ind. Dec. 
0. S.) 743. 
G2 26 Ind. Cas; 33 ; 27 M. L. J. 67 


judge says 


+ id ^ 


7- P 
14) ‘10 Indi Cas, 543 i 33A. 677 ;.8'A, L. J--72. 
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intention `of- 
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“Ancestral property, by ‘means of . which 
other property may have been acquired, then it 
i$ for the party alleging self-acquisition to prove 
that it was acquired without any aid from the 


family estate. We entirely agree with these pro- 


positions.” 

The appellants rely on Kundan Lal v. 
Shankar Lal (15), Luximon Row Sadasew v. 
Mullar Row Bajee (16), Tottempud: Ven- 
Tottempudi Seshamma (17) 


and Amar Nath w. Firm of Hukam 
Chand-Nathu Mal (18) for the posi- 
tton that the mere fact that there 
is a family nucleus is - sufficient 


to make out that all the acquisitions of a 
member belonging to the family are joint 
family property, and that the onus is heavi- 
ly on any. one who asserts that it is his self- 
acquisition to show that no part of the.family 
nucleus went to help the member in the 
acquisition of such property. Inthe Lahore 
case the salary and acquisitions of a 
Civil Servant were considered joint family 
property as he was-educated in Jfngland 
for several years at ‘considerable expense 
to the family, and as the costly education 
he received enabled him to get into the 
Civil Service. Their Lordships of the Privy 
Council observe at page. 49* 

''If'he desired to give evidence to show that his 
specialised eeducation in England was obtained 
by 'the presents of a friend,' the charitable bene- 
factions or the educational foundations of stran- 


gers-or by his own self-taught efforts.this should 
have been done by him at the trial." 


In Kundan Lal v. Shankar Lal-(xz) it was 
held that property in the possession of a 
joint Hindu family should be presumed to 


«Under the Hindu Law mere living together of i be joint family property until the contrary 


the members of a family will not make them joint. 


is shown, even though it may have been 


acquired in the name of a particular mem- 


ber of the famiiy. 
at page 56087: . M 

«The normal and natural condition of the family 
being one of complete unity óf interest, I can- 
not hold that any presumption arises from the 
mere fact that the property has been acquired 
in the name or names of one or more members 
of the joint family." 


(15) 2r Ind. Cas. r3; 35 A. 564 ; 11 A. L. J. 910 
(16) (:831)2 Knapp 60; 5 W. R. P.C. 67; 1 
Norton's L. C. 169: 12 E. R. 401. 
Cg 27 M. 228. 
(18) 60 Ind. Cas. 379 ; 2 L. 40; 19 A. L. J. 2401 
40 M.L. J. 327 ; 2 P. L. T. 208; 33 C. L. J. 3551 
29 M. L. T. 258 ; (1921) M. W. N. 175; 25 C. W. N, 
534; 3 U. P. L. R. (P. C.) 12; 23 Bem. L. R. 6713 
I4 L. W. 435 ; 42 P. W.R. 1921 (P. C). 
^ »Page of 2 L:;—( Ed.) 
~ "tPege-of 35 A. 564-7 [Ed] 
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" If this view be correct; the plaintiff ought 


to have proved that the property was ac- 


quired with the separate property of Mohan 


: Lal or at least that after, the acquisition he 


held it as separate property excluding the 


other members. The decision in Kundan. Lal | 


v. Shankar Lal (x5) is no. authority for say- 


ing tlíat whenever property is acquired by 


a member of a joint Hindu family, it must 
necessarily be presumed to be joint. Where 
it is proved that there is no family nucleus 


which might in the ordinary course of things 


have helped him substantially in acquiring 


it, there is no warrant in any of these cases 
for the position that, where ‘the: family . 


nucleus is so small that it:could not by any 
stretch of imagination have been the means 


.of acquiring any portion of the property 


standing in the name of a member such pro- 
perty should be held to be joint family 
property. In Tottempudi;  Venkataratnam 
v. Tottempudi Seshamma (17) the facts 
were: one Subayya died: in 1897 leaving 
iwo sons and four daughters and he be- 
queathed by his Will certain legacies. In 
the Will he stated that the properties were 
his self-acquisitions and ‘that he had a 
riglit to dispose of them. A suit was 
brought for a declaration that the Will was 
invalid, as Suübayya could not dispose of 
joint family. property to the prejudice of 
The- Subordinate Judge held 
that the property was joint family property 
On 
appeal the: District Judge reversed . the 
Subordinate Judge’s dectee on.the ‘ground 


. that the property was self-acquisition of 


Subayya. The High Court reversed the 
decree of.the District Judge and restored 
that of the Subordinate Judge. Sir. Arnold 
White, C. J., and Moore, J., inthe course 


of their judgment observed as follows : 

- “Eliminating then the matters upon which the 
District Judge based his conclusion, what is left 
to rebut the presumption that the property was 
family property except the fact that from small 
beginnings the property became something con- 
siderable, worth about Rs. 20,000, This is not 
enough. As the Subordinate ‘Judge points out, 
the growth of the property was the work of over 
half a century and was pattly at least the product 
of the skill and labour of. Subbayya’s father; ands 
‘admittedly, there was a ee nücleus of 
joint property to start with.” 


Here there is clear finding that Subbayya’ S 
father acquiréd considerable property. and 
the family nucleus was . large. That 


case can have no application: to the facts: 
of the present case where it is admitted ` 
that the family nucleus at the time of 
partition was worth only about: Rs. 400 
burdened with a debt of Rs. 500. Cases 
can be conceived where the family nucleus 
is mortgaged and the money raised on the’ 
security of it with which a trade is started 
and acquisitions made out of the savings 
of the trade profits ; or where the family. 
nucleus is given as security for an appoint- : 
ment, such as that of Dubash or cash keeper, ` 
and but for such security the ‘member, 
Gould not have secured the appointment, ` 
in suci? cases it may reasonably be held 
that the family property was the means 
or the foundation of the fortune that was 
acquired afterwards. Can it be said that 
Srinivasa Pillai, the rst defendant, ever 
raised any money on the security of, the 
family property? Is there any evidence 
‘that such property was offered as secyrity 
for getting employment . in Madras? In 
the partition-deed of 1900, Exhibit D. (6), 
there is a recital that Srinivasa Pillai had 
gone to Madras for employment. It is in 
evidence that he was,employed as clerk . 
to a Dubash in 1886 and that he rose to the . 
position of a Dubash in another firm in 1896 
and continued to be so for 7 or 8 years. 
Srinivasa Pillai, who evidently was a man 
of business, was able to acquire in the course 
of 10 or 15 years property worth Rs. 30,000 
to 40,000. When it is remembered that 
he borrowed large sums of money from ‘the 
plaintiff ostensibly for the purpose of buying 
property, one cannot but come. to, the conclu- 
sion that the property standing in the name 
of the Ist defendant was his own self- 
acquisition and was not the outcome of 
any.family nucleus. In one of his letters 
Srinivasa Pillai tells the plaintiff that he. 
was arranging for the purchase of a land 
and that he was going to get the document 
registered, in Chidambaram. That evi- 
dently shows that he borrowed money for 
buying property. It is not an untisual thing 
for people who are in receipt of agood income 
to buy property in their own native village 
by borrowing money in: the hope of dis- 
charging the debt from -their earnings, 
There is no reason why*the plaintiff’s-evi- 
dence as to what rst defendant: told him 
at the time when he borrowed money’ for 
buying properties in his village should: not 
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be acceptéd. T hold in the circumstances 
that it has been clearly proved that the 
properties are the self-acquisitions of the 
Ist defendant. .  , 

The next point urged by the appellant 
is that Exhibit E is a document which re- 


quires registration, and, therefore, no mort- 


gage-decree could be given in plaintiff's 
favour. f Exhibit E is itself the only 
evidence of the transaction, or if by itself 
Creates any rights, then, no donbt, the ap- 
-pellant's contention.would be good. But 
we find here that the documents of title 
‘were deposited as security from the very 
beginning of the dealings between the plaint- 
iff and the rst defendant. The plaintiff 
maintains what is known as.security regis- 
"ter book. 
.were deposited with him so far back 4s 1897 
and as properties were acquired very prob- 
‘ably other documents were deposited and 
‘finally in 1913 accounts, were settled and a 
list of the documents in deposit was pre- 
pared. I consider Exhibit E not as a mort- 
gage transaction itself but as a list showing 
the items of properties mortgaged and 
‘the number of docyments left with the 
‘plaintiff. The words in Exhibit E are im- 
portant : l ` MM 

“As you have paid me the sum of Rs. 13,900 on 
my simple promissory-note of the 4th instant 
.I leave with you herewith the title-deeds and other 
documents of some of my self-acquired immove- 
able properties situated in the village of Uttama- 
solamangalam, Chidambaram’ Taluk, South Arcot 
‘District as. per particulars below to be held’ by 
-you in deposit as collateral security for the said 
loan until its,re-payment to you." - 

When there is clear evidence that docti- 
ments were deposited from time to time 
and monies were advanced from time .to 
time it cannot be said that the deposit of 
title-deeds was made by this document. 
This document gives particulars of the title- 
deeds left with the plaintiff. Though the 
present tense is used it cannot be said that 
the documents were left only after the date 
of this document or on the date of this 
document. The appellants relv upon 
Chunilal Someshvar Bhatt vw. Vithald.as 
Karsandas (7). With ‘great respect, it 
is very difficult to follow the  reason- 
ing of the learned Judges of the Bombay 
High Court. Section 17, .sub-section (2), 
E (vy of the Registration Act is quite 
dear  - , 
- "Any document not itself creating, declaring, 


It appears that some documents* 


assigning, limiting or extinguishing any right, 
“title or interest of the value of one hundred rupees 
and upwards to or in immoveable property, but 
‘merely creating a right to obtain another docu- 
-ment which will, when executed, create, declare, 
assign, limit or ‘extinguish any such right, title 
or interest need not be registered." 4 
In the face of that the learned Judges 
hold that though a document creates oniv a 
tight to get another document, still it re- 
quires registration. The recent decisiou of the 
Privy Council in the Tinnevelly case, Privy 
Council Appeal No. 113 of 1921 |Rajangam 
Ayyarv. Rajangam À y yar (8) ]is clearly against 
"the decision in Chunilal Someshvar Bhatt 
“vy. Vithaldas Karsandas (7). The deposit 
of title-deeds could be proved even though 
a' letter accompanying it cannot be proved, 
unless it be that the letter itself is the onlv 
evidence ' of the transaction. This was 
‘held in Muthiah Chetty v. Kothandaraswamt 
Naidu (9). Seshagiri Iyer, J. observes 
‘at page 353* : l “ 
“There is clear authority which -I am prepared 
- to follow that if the letter made a bare reference 
: to the factum of deposit and to the creation thereby 
of the equitable mortgage, no question of stamp 
` or registration would arise." . 
^ Y hold that Exhibit E does not require 
‘registration and that the mortgage by de- 
posit,of title-deeds is proved by the evidence 
“of the plaimtiff and the account-books, which 
“he has produced, which clearly show that the 
` documents of title were given as security. 
In the light of my finding on issue 6, 
viz., that the properties were the self-acqui- 
‘sitions of the. rst defendánt, it is not ne. 
cessary to consider the contentions urged 
“by the appellants that the debt is not bind- 
‘ing upon the other members of the family, 
' defendants Nos. 2 to 6 and that there being 
no. antecedent debts for which the fathei 
could alienate the family property, the mort- 
gage itself being; the only transaction, 
the alienation coldd not bind them.. The 
question whether a mortgage in which 
there is a personal covenant to pay, can be 
considered to be antecedent debt is an 
interesting question and has not arisen 
for consideration by the Privy Council. 
In the three cases decided by the Privy 
Council, Sahu Ram Chandra v. Bhup Singh 
(n, Chet Ram v. Ram Singh (2), Jogi Das 
v. Ganga Ram (19), there was no personal 


(19) 42 Ind. Cas. 791; 21 C.' W. N., 957i, (1917) 
M. W. N. 739 (P. C.). 
 * Page of 31 M. L j— (Ed. 
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‘remedy against the father outstanding. 
‘The mortgage properties alone were security 
for the Gebts. ‘That a mortgage-debt with- 
out a personal liability of the father cannot 

‘sustain a subsequent alienation is quite 
clear from the three cases; but it is uot 
-quite clear whether a subsequent alienation 
in order to prevent the personal remedy in 
a mortgage-deed being enforced against a 
father would bind the sons and is a matter 
which requires consideration. In the case 
.of a simple mortgage or even in the case of 
usufructuary mortgage where there is a per- 
.sonal covenant to pay, it is open to the mort- 
-gagee to give up his security and ask for 
a personal decree, and a personal decree 
could sustain a subsequent alienation by the 
father. Again, where there is a. personal 
covenant and the mortgagee obtains a 
mortgage-decree and the mortgage property 
js not able to satisfy the decree amount, 
the father would be personally proceeded 

against, in which case also the unsatisfied 
portion of the mortgage-decree by the sale 
of the mortgaged property would sustain 
a subsequent alienation. Where the pet- 
sonal covenant to pay is outstanding in a 
mortgage document I cannot see why that 

‘covenant cannot sustain a subsequertt alie- 
nation as an antecedent debt, even though 
no decree has been passed to enforce it. 
It is unnecessary to pursue this enquiry 

' further, as any conclusion that can be arrived 
at might be considered obiler in the light 
of the finding on Issue No. 6. | 

In the result the appeal is dismissed with 
costs of the plaintiff. Time for redemption 
extended to six months from this date. 
Interest at contract rate upto date of pay- 

.inent fixed, thereafter at 6 per cent. 

ve N. Vs 

S: D. 

B Appeal disnissed. 
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NAGPUR JUDICYAL COMMISSIONER'S 
COURT. | 
-FIRST CIVIL Appear, NO. Ig OF 1921. 
October 30, 1922. 
Preseni:—Mr. Halifax, A. J. C. , |. 
SHANKERGIR GURU MOTIGIR— 
PLAIN (IFE—-APPELLANT 


versus 
CHINNUTJI AND OZHERS—DEFENDANTS—- 
RESPONDENTS. 


Evidence Act (I of 1872), ss. 32, 159, 160—Stale- 
ment of date of birik in horoscope or deed of adop- 
tion — Relevancy— Proof of date of birth. 

A statement of date of birth in a horoscope is 
not r@evant under section 32 of the Evidence Act, 
(p. 140, col. 2.) 

A horoscope can be used to help in proving the 
date of birth stated in it only under section 


e159 or r60 of the Evidence Act, if the person 


who wrote it or a person who read it soon after ^ 
it was written, is examined as a witness. Very 
nearly the same temark applies to other documents 
in which the age of-a person is stated such as a 
deed of adoption or of initiation as a chela. 
(p. 149, col. 2.) 

Appeal from the decree of the First Sub- 
ordinate Judge, Nagpur, dated the 26th No- 
vember 1920, in Civil Snit No. 40 of 1978. 

Sir B. K. Bose, Messrs. V. Bose, W. H. 
Dhabe, and P. N. Rudra, for the Appellants. 

Mr. M. R. Indurkar, for the Respondents. 


JUDGMENT.—It was for the plaintiff 
to prove that he was born on or after 4th 
May 1894 and it has been held that he has 
failed to do this. He alleged himself that 
he was born on 24th July 1895, the date 
given as Sawan Sudi 2nd 1817 in the 
jairika or horoscope produced as his. Very 
great confusion of thought or rather lack of 
thought is frequently shown in Civil] Courts 
in regard to the admission in evidence of 
horoscopes and similar documents. A ho- 
roscope is often accepted as substantive 
evidence of the date of the birth of the per- 
son mentioned in it, perhaps with a vague 
idea of reference to section 32 of the Evidence 
Act. No part of that section can make 
any statement of a date in such a document 
a relevant fact. As far as lam aware a 
horoscope can be used to help in proving 
the date of birth stated in it only under 
Section 159 or section 160 of the Evidence 
Act, and then of course only if the person 
who wrote it'or a person who read it soon 
after it was written is examined as a witness. 
Very nearly the same remarks will apply 
‘to othér documents in which the age ol a 
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` person is stated, such as the deed of adoption. 


or rather of initiation as.a chela which. is 
filed as Exhibit P.-1 in this case. 

(2) In regard to the horoscope we have the 
deposition of Girdhari. Brahman, P. 
W. No. 11, which must, I think, be accepted 
as perfectly true as far as, it goes.” He 
says that on the day following the plaint- 
iff's birth his father told him the exact time 
at which he was born and eleven days later 
he prepared his horoscope. He says also 
that the horoscope filed in this suit is in his 
handwriting and he has no reason to sup- 
pose that it is not the one he prepared. for 
the plaintiff, though no name is entered in 
it. He did not make a statement such as is 
mentioned in section 160 of the Evidence 
Act, in respect of the date given in the docu- 
ment, because its true character as evidence 
was not appreciated, but the whole of his 
deposition undoubtedly conveys such a. 
statement. 

(3) -The deposition of this witness being 
accepted as true, it remains only to prove 
that the. document shown to. him in the 
' course of that deposition is the horoscope 
he prepared for the plaintiff. Shiolal (P. W. 


No. 10) is the plaintiff's brother and he swears. 
that the horoscope produced in Court. is. 
the one that has been in the house and has, 
been regarded and treated as the plaintiff's 
all his life, and that the plaintiff's birthday is 


celebrated every year, presumably on the date 


mentioned in it. He admits that he knew. 


nothing about this horoscope till thirteen or 


fourteen years ago, but he is himself not over. 


thirty years of age. Ramkrishnapuri (P, 


W. No. 15), who was the plaintiff's guardian. 
till he came of age, says, Exhibit P.-3 was. 
shown, to. bim as the plaintiff's horoscope. 


about éighteen. months after the adoption,, 


which took place when the plaintiff was less, 


than, seven years old. ‘The astrologer, 
Girdhari, (P., W.. No. 11), also states. that, 
this was the horoscope shown to him by 
the. plaintiff’ s father, Ganpatlal, whenever 
the. plaintiff was ill. 


(4) Considerable stress. has been, laid, 
by the: learned Subordinate Judge on the. 
fact that the horoscope produced came from. 


. the custody of the plaintiff's natural father 
and not from that of his legally appointed 
guardian. But the plaintiff s adoptive 
father, or more properly his. initiating Guru, 
died on tis day following the adoption and 
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the. plaintiff who was.then not more than. 
six years old continued’ to live with his 
natural father. It would, therefore, be just 
as natural for the horoscope to be left with, 
his father as for it to be handed over to the 
guardian of his property appointed by the 
Court. To consider that the horoscope 
produced is not the plaintiffs own, but, is 
one with a fitting date manufactured or 
procured for the occasion, is to assume that 
a pérson in Ramkrishnapuri’s position has 
joined in a conspiracy of forgery and per- 
jury to bolster up a claim which was delay- 
ed a year too long for-no. reason whatever, 
for the sake of a person in whom he has no 
interest except that he was at one time his 


* ward, and in . doing so had not the sense to 


manufacture. a horoscope containing the 
plaintiff's name and to see that it was pro- 
duced from proper custody. I am quite 
satisfied that Exhibit P. 3 is the horos- 
cope written by the astrologer Girdhari 
for the palintiff, and, therefore, that the 
plaintiff is proved to have, been born on, 
24th July 1895. ` 

(5) There is a considerable body of other 
quite convincing evidence to the same effect, 
particularly „the. satatement of plaintiff's, 
brother-in-law, Nathuram (P. W. No. 12), 
though I. do not consider it necessary- 
to discuss it, and there is nothing at all to 
rebut it. Exhibit D-ro, D-1r and D-13, 
have, been treated in the lower Court as 
rebutting evidence, but they are no such 
thing, and would have, practically no evi- 
dential value even if they could be re- 


. garded as evidence at all. The two first 


are written applications for mutation of 
names made on 7th December 1900 and. 


"3rd January Igor by two different agents 


of the plaintiff, in each of which he is stated 
to ‘be six: years old at the time. These, 
cannot be called admissions by persons 
authorised to make them, as the agents. 
had no authority to make any statement 
in regard to the. plaintiff s age beyond. that. 
he was stil.a minor. The same may be. 
said ot the casual statement that the plaint- 
iff was then seven years.old made in the 
mukhtiernama executed on his behalf by- 
Ramkrishnapuri on 12th November 1900., 
These statements can be proved only to 
corroborate or contradict depositions given. 
in the suit by the persons who made them, 
and, neither, of, the two Mukhiiars, appeared, 


ijz 


as a witness. As for Ramkrishnapuri who 
did, a statement made by him in a mukh- 
tiarnama in November x9oo as to the plaint- 
iffs age is rather less likely to be accurate 
than a statement made in a deed of adop- 
tion on the same subject in August of that 
year which he read and knew to be true at 
the time, and anyhow it is not more so. 

(6) But it will make no difference at ali if 
we leave out of account entirely Ramkrish- 
napuri’s statement to the effect that he 
remembers having seen the plaintiff in 
` August r9oo and he then had the appear- 
ance of a child who has not completed his 
sixth year which is what that part of his 
deposition comes to. The evidence of the 
astrologer, Girdhari, (P. W. No. 11) 
supplemented by the horoscope produc- 
ed (Exhibit P. 3) and the direct 
and convincing’ deposition of the plaint- 
iffs brother-in-law, Nathburam, (P. > 
W. No. i2) are sufficient in them- 
selves to establish that the plaintiff was 
born on the 24th of July 1895. The suit 


would have been in time if it had been filed: 


on any day before 25th July r9rg and it 
was actually instituted on 4th May 1918, 
nearly fifteen months earlier. 
substance ‘in the argument advanced on 
behalf of the respondents to the effect that 
section 6 of the Limitation Act in its own 
terms applies only to periods of limitation 
prescribed by that Act itself and not to any 
period prescribed by a special or local Act. 
In any case Act II of 1917 came into force 
on Ist September 1917 and as the 
present suit was ‘filed on 4th May 1918 
limitation in it is, by vitue of section 160{2) 
of that Act, not governed by it but by the 
Limitation Act. 

(7) The claim made in appeal in regard 
to the amounts paid or payable to the 
mukaddam,  kotwar | and havildar 
expressly: withdrawn in the course of the 
hearing, and is manifestly untenable. That 
leaves only the question of interest and 
lambardart haqq. The latter is claimed 


only for the last four years of the period 


in suit, and it is admitted that the plaintiff 
is entitled to get it for the first three of them 
under the old Land Revenue Act. As for 
.the last of them, even if section 192 of the 
present Act does not entitle the plaintiff 
to get 5 per cent. of the revenue payable as 


costs of collection in the absence of. any 
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order by the Deputy Commissioner, a' 
matter which is doubtful, the learned Plea- 
der for the respondents was unable to deny : 
that he is entitled to get it on general prin- 
ciples of equity or under section 70 ofethe 
Contract Act. 

(8) ‘The Subordinate Judge, who heira 
the first part of the.case and decided all the 
main issues in it, held that the plaintiff was 
entitled to the interest claimed by. him. 
His successor who took the accounts men- 
tioned this in paragraph 5 of his final judg- 
ment, but seems to have forgotten about it 
later on, as in paragraph 18 of the same 
judgment he records the following finding: 


: '* Plaintiff has not proved that he demanded 


accounts from defendants and defendants. 
were “under no statutory or contractual 
liability to render accounts. No interest 
can, therefore, be recovered." It has to be 
remembered that the plaintiff was a minor 
during all except thelast three of thetwenty- 
two years in suit, and he cannot be penalised 
for the negligence of his guardian. It 
appears also that the plaintiff has paid the: 
full land. revenue since 1905; though till 
then each party seems to have paid half, : 
and that he has Been actually performing - 
the duties of lambardar since 1913. These’ 
would, I think, be the special reasons entitl-- 
ing the plaintiff to interest which are men-.. 
tioned in GopalaKunbi v. Ramkrishnapurt (1), : 
éven if the circumstances of the two cases 
were the same. But in this case it is the 
plaintiff who is the lambardar and the de- 
fendants are in no sense his agents. 

‘ (9) The accounts will have to be ex- 
amined afresh in the light of these findings, 
which are that no part of the plaintiff's 
claim is barred by time and he is entitled 
to the interest he claims and also to lam- 
bardart haqq at 5 per cent. on the land 
revente. The decree of the lower ‘Court 
will accordingly be set aside and the case 
will be remanded to that Court for that 
purpose under r. 23: of O. XLI of the. 
Code of Civil Procedure; Th respondents 
must pay all the costs of this appeal. I can. 
find no reason for granting any certificate. 
for the refund of Court-fees. 

S. D. l 
Case remanded. — - 


' (t) go Ind. Cas, 930 ; 15 N. L. R. 85.. 
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PATNA HIGH COURT. 
APPEAL FROM APPELLATE DECREE No. 108 
l OF 1921. 
June 5; 1922. 
* Present:—Mr. Justice Coutts 
and Mr. Justice Adami. 
Choudhuri SHEOGOBIND SINGH AND 
OTHERS—PLAINTIFFS—APPELLANTS 
SU VEYSUS ' E 
MAHABIR MISSER AND OTHERS— 
DEFENDANTS— RESPONDENTS. 


Bengal Tenancy Act (V III of 1885), ss. 20, 


147 A— Ejectment suit’ between landlord and ten= 
ant holding over- Compromise— Tenan? recog 
nised as occupancy tenani— Enhancement of rent, 
legality of, | o 
If a tenant, who holds aver after the expira- 
tion of the term of his tenancy, is sued bona fide® 
in ejectment as a trespasser and the suit js com- 
promised by recognition of the tenant as occn- 
pancy tenant from the date of the compromise, 
the enhancement of rent is not illegal under sec- 
tions 29 and 147 of the Bengal Tenancy Act, 
inasmuch as the suit was between a landlord und 
a trespasser and not between a landlord and a 
tenant as such. : zs 
Manindra Chandra Nandi v. Upendra Chan-: 
‘dra Hazra, 2 Ind. Cas. 828; 36 C. 604 3-9 C. L. Js 
343, distingushed. . < gi 
` Appeal from a decision of the District 
judge, Shahabad. 


Mr. Susil Madhab Mullick for Mr. 5. N; 
Roy, for the Appellants. ` 

Mr. Atul Krishna Roy for Mr. Jaigobind 
Prasad Singh, for the Respondénts. 


l JUDGMENT. - 

Coutts, J.— This appeal arises out of 
a' suit to recover a sum of Rs. 2,573-0-9, 
principal, and Rs. r,825-8-o, interest, on 
the basis of a compromise which had been 
entered into ‘between the parties on the 


18th of December rgr4. The plaintiffs 


are the landlords of Mauza Mohania Naja- 
pore, Tauzi No. 1853, and they brought 
a suit against the defendants for eject- 
ment ‘and recovery of khas possession 
on the ground that the defendants, who 
had apparently been holding under a kabu- 
liyat the term of which had expired, were 
trespassers. The suit went on for a long 
time and, finally, on the r&8th December 1914 
it was compromised. By the compromise the 
defendants were to stay in possession of the 
land and were to. be recognized as tenants 
with occupancy rights at the rents which 
were mentioned in the compromise. It was 
also agreed -that the defendants were to 
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‘pay Rs. 2,573-0-9 in heu of rents which were 


due to the plaintiffs up to the year rg2r, 
the payment was to be made within three 
months, and if it was not made, interest 
was to be recoverable at 25 per cent. per 
annum.. The suit was decreed in terms 
of this compromise and it is on the basis 
of this compromise that the suit with which 


we are now concerned was brought. 


Several issues were raised by the de- 
fehdants but the main points in the suit 
were that they had no knowiedge of the 
previous litigation; that the compromise 
was fraudulent; that there. was defect of 
parties; and that the compromise was 
not a good compromise. "The suit was de- 
creed in the Court of first instance but 
on appeal to the District Judge that de- 
cision was set aside on. the ground that the: 
compromise was in contravention of the 
terms of section 147A and section 29 of: 
the Bengal Tenancy Act inasmuch as it 
involved an illegal enhancement of rent. 

: The plaintiffs have appealed and the 
only question which arises in the appeal 
is whether in fact the compromise is in 
contravention of the provisions of section 
147-fe and „section 29 of the Bengal Ten- 
ancy Act. It has been found by the lower 
Áppellate Court; and we must accept 
the finding which is a finding of fact, that 
if in fact there has been an enhance- 
ment of rent it will be illegal under 
the provisions of section 29 of the Bengal 
Tenancy Act. The question is, however, 
whether the provisions of section 147-A or 
section 29 of the Act apply ; and, in finding 
that they do, I think, the learned District 
Judge has fallen intoanerror. Section 29 
of ‘the Act applies to the rent of an occu- 
paney raiyat and ‘section 147-A applies 
to a suit between a landlord and a tenant 
as such. “ Now the suit which ended in 
the compromise decree was not a suit bet- 
ween a landlord and a tenant as such, 
it was a suit between a landlord and tres- 
passer, and although the compromise re- 
cognises the defendants as occupancy ten- 
ants from the date of the compromise 
it does not say they were occupancy tenants 
before that; consequently, neither section 
147-A nor section 29 applies in the present 
case. It has been suggested that bring- 
ing a suit for ejectment was merely a 
device on the part of the landlord in order to 
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avoid the provisions of the Bengal Tenancy 
Act, but there is. absolutely nothing to show 
that this was so. The. suit was apparent- 
Jy a bona.fide suit which was strenuously 
contested and, it was in. consideration of 
the plaintiffs recognizing the. defendants 
as tenants that a compromise was. arrived 
at. Moreover, the present suit is not a suit 
for rent but a suit for money. on the basis 
of a bona fide compromise. It has been 
strenuously argued by the learned Vakil 
for the respondents: that a compromise 
which involves an illegal enhancement is 
void and we have been referred to several 
decisions. ‘They are all of the same nature 
and I need: only refer to thecase of Maharaja 
M anindya Chandra Nandiv. T pender Chandra 
Pasa (1) . That, however, 
between. a landlord and a tenant as such 
and is clearly distinguishable from tlie pre- 
sent case; and I know of no decision nor have 
we been referred to any decision in which the 
provisions. of section 147-À. have been ap- 
plied to a case which is not clearly a case bet- 


ween a landlord and a. tenant as such. 


In the present case the compromise was: not 


in such a suit and, in my opinion, there. 
was nothing unlawful in the compromise, 


which was apparently. bona. fide. and- for 


consideration. That. being so, the provi- 


sions .of neither section 29 nor section 


147-A apply. in. the. present case and the, 


plaintiffs. are. entitled to succeed. 


. I would. accordingly decree this appeal 


with. costs setting aside the decision of the 
learned District Judge. and. restoring that 
of the learned Subordinate Judge.. 

, Adami, J.—I. agree.. 


S.D. ‘Appeal decreed, 


. 4t) 2 Ind. Cas. 828; 36 C:,604; 9 Go J..343» 
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NAGPUR JUDICIAL COMMISSIONER'S 
cO S i : 
Crvi. REVISION NO. 104 OF 1922. 
October :23, 1922. 

Present -—Mr. Patten, J. C; 
Musammat DHAPU AND ANOTHER—~ 
DEFENDANTS Nos, 3 AND 5—APPLICANTS 

Ver SUS: ; 
RAMAUTAR AND OTHERS—DEFENDANTS 
NOS. I, 2 AND 4—NON-APPLICANTS.. 

Civil Procedure Code ( Act V of 1908), U. X X I1, 
re 3— Legal representative, person allowed io continue 
suit as-—Legal position., m 
he admission of a person as a legal representa- 
tive for the purpose of prosecuting. the suit does 
not conclusively establish his right to do so if his: 
legal position is one of'the main issues in the suit 
itself. Similarly, the decision that a person is a 
legal representative only to.a limited extent does- 


not preclude him from proving in the. suit what 
his full rights are. 

` Balabat v. Ganesh: Shankar, 27 B. 162; 4 Bom. 
L. R. 980, Parsotam Rao v. Janki Bai, 28 A. 109, 
A. W. N. (1905) 206, referred to. 


Application for revision of the order of the 
Sub-Judge, Khandwa, dated the rath Teb- 
ruary 1922, in. Civil Suit.No. 177 of. 1919. 

Mr. G. L. Subhedar, fos the Applicants. - 
` Mr. Fida-Hussain, for the Non-Applicants. 

ORDER.—The sequel to this Court's: 
order in: Civil Revision No. 25 of.192r in 


.the same case has been confusion.. The, 


original suit brought, by Ramchandra was 
for partition. The. lower Court. has: now: 
allowed the present applicants to continue 
the suit as legal representatives: of the de- 


: ceased- Ramchandra., It has held that they 


cannot get a decree for partition but can. 
only get a decree for maintenance which was. 
not a relief comprised.in the original suit. 
Logically, on the findings.of the lower Court, 
it. should have been ordered that the appli-- 


. cants were not legal representatives of the. 


deceased Ramchandra for the purpose. of. 
continuing his suit for partition. No:one, 
however, has objected to the- finding that. 
they are: legal representatives and.can:con-- 
tinue: the- suit in some.capacity or other.. 
What the applicants now object is not the. 
finding that they can continue the. suit. as; 
legal representatives but. the finding that: 
they have no right to.a. partition, because, 
the first applicant is not the legitimate son 
and the second applicant is not the married. 
wife of' the. deceased: Ramchandra; What: 
the lower Court has found is that the: appli- 
cants can continue-the suit,. but in:so. doing; 
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PESHAWAR JUDICIAL COMMIS- `` 
SIONER’S COURT. . 
- First CIVIL APPEAL No. 18-6 oF rg2r. 
i 2 June 2, 1922. 
20082 Present: —Mr. Pipon, J. C. 
. AYA RAM AND. ANOTHER—DEFZENDANTS 
APPELLANTS > 
VEYSHS 
PARSHOTAM LAL AND ONIERS— 
: PLAINTIFFS—RESPONDENTS. 

Pre-emption—Property misdescribed in sale- 
deed—Serai, meaning of—Single building, whether 
divisible as pre-emptive and non-pre-entptive— 
Pre-emplion, right to enforce, accrual of —Pg-emp- 
tor and vendee, vighis of, how governed —Prece- 
dents—Punjab rulings, preference of, to- those of 
‘other High Courts. 

Where in a sale-deed property is deliberately , 
' misdescribed with a view to defeating pre-emp- 
tion, itis permissible to look outside the ttrms of 
the deed to ascertain its real character, and where 
the property is described as a house which is said 
to be.a serai, the mere size of the property would 
not raise the presumptiom that itis a serai. (p. 
146, cols. 1 & 2.) 

The essentials of a ''sevai" are that there is 
géneral access to the’ interior by the public, and 
that it is used for the temporary accommodation 
of travellers. A building containing rooms let 
out to different persfns for extended periods is 
not prima- facie a “ serai, ' -and is, therefore, not 
excluded from pre-emption as being a` “ serai.” 
(p. 146, col. 2; p. 147, col. 1.) 

A single building. ought ordinarily not to be 
divided into pre-emptive and non-pre-emptive 
portions. It must follow the ‘main characteristics 
of the whole. - If the principal use of the build- 
ing is residential, the whole building will be pre- 
emptible, notwithstanding that a small portion 
may also be used as a shop. Conversely, if the 
main characteristic is the use of a portion of it 
ior a shop, the whole building will be non-pte- 
emptible. (p. 147, col 1.) . 

Nur Jahan v. :ziz-ud-dim, Yo8' P. R. 1895, 
Dial Singh v." Bakshish Singh, 21 P. R. 1907; 24 
P. LER. 1908; 129 P. W: N..1907 and Harmu 
Mal v. Atma Ram, 27 Ind. Cas. 799; 47 P. IL. R. 
I915; 239.P. W.R. 1915, relied on. 

Where the shop is an insignificant portion of the 
whole building, and of an inconspicuous descrip- 


J 


feature of the building, the property is, for pur- 
poses of pre-emption, indivisible and must follow 
Xs ‘main characteristics as residential premises, 
and the whole -including the small shop is pre- 
"emptible. (p. 147, col. 2) ` , 
Where a.sale-deed recites that ownership has 
actually passed fróm the date of the deed, the 
sale is:complete om: that date. and the postpone- . 
ment.of payment:of consideration, though it 
may give. rise to equities and restrictions in 
favour of the vendor, does not operate to prevent 
the vendees" proprietary title being completé, as 
the mere omission to pay'the whole-of the còt- 
sideration does not necessarily prevent ownership 
from passing. (p. 149, cols. 1 &2) = ^: ty 


IO.: 
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‘The right of pre-emption is an antecedent right 
and the rights of the parties are governed by their 


. positions inter se at the time of a sale, and not by 


something which springs into being for the first 
time on a sale. (p. 147, col. 2.) 

The right to enforce pre-emption arises imme- 
diately a sale takes place, subject.to the restric- 
tion that the pre-emptor himself must maintain 
his quality as a pre-emptor up to the institution 
of his suit ; he cannot be prejudiced by the action 
of the vendee subsequent to the sale. This rule, 
however, is subject to the exception where a vedce, 
prigr to the institution of a suit for pre-emption 
re-transfers the property to a person who has equal 
rights with the plaintiff. (p. 150, col. 1.) 

In the North-West Frontier Province there is 
invariably .a presumption that Puniab rulings 
should be followed in preference to those oí tue 
United Provinces. (p. 150, col. 1). 


First civil appeal from the order of the 
District Judge, Bannu, dated the r3th 
December 1920. . 
- Mr. Saad-ud-din 
Appellants. 

Mr. Diran Chani, R. S., for the Respond- 
ents. da 

JUDGMENT.-—In this case  Parshotam 
Lal and four others sued to  pre-empt 
a building in Bannu City sold by Raizada 
Gopi Chand to the firm of Aya Ram-Vishan 
Das by a sale-deed executed on the rath of 
October 1919 and registered on the 29th of 
October'rgrg. The deed in question in- 
house, the totel 
consideration for both properties being 
shown, as Rs. 18,009. The smaller house 
has been the subject of another pre-eniption 
suit and is not included in the proescat 
claim. It was originally contended by the 
defendants that Parshotam Lal, plaintiff, 
could not sue for a portion only of ithe 
property covered bv the sale-deed, but tlis 
was not pressed in the First Court and is not 
argued on appeal. The plaintiffs are the 
owners of a house which adjoins the prop- 


Khan, K. $., for the 


.erty now in -suit to the north, and on 
tion, and its use as-a shop is not a permanent ' 


the r4th of October 1919 the vendees were 
not owners of adjacent property. Up to 
that. particular date the plaintiffs had 
admittedly a superior right of pre-emption, 
so far as the question of adjacency alone is 
concerned. On the 23rd of October r9rg 
a.sale-deed was executed by which the pre- 
sent vendees, Áya Ram-Vishan Das, pur- 
chased from one Giyan Chand a shop which 
adioins the property now in dispute on the 
east. That deed .was registered on the 
following .day, the 24th of -October r9:9, 
The body of the.deed. recited that the pure 
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chase froin Giyan Chand had been actually 
made a month earlier. On the, 28th of 
"October 1919, i.¢c., four days after the regis- 
tration of the purchase from Giyan Chand, 
the vendees applied for forcible registration 
of the sale-deed of the 14th of October 1919, 
which relates to the property now in suit. 
No order as to compulsory registration was 
passed, because registration was not obiect- 
ed to by the vendor’s agent. It was com- 
pleted,therefore,on the 29th of October 1919. 
The Trial Court gave the plaintiffs a decree 
for pre-emption of the property now in 
suit, holding that its sale had been comp- 
leted on the 14th of October, and that the 
postponement of registration to the 29th 
of October r919 was a mere device of the 
vendees in order to defeat pre-emption by 
pretending that they had acquired Giyan 
Chand’s shop prior to their purchase from 
Gopi Chand, and in order to make out that, 
at the time of their purchase from Gopi 
Chand, their rights of pre-emption by ad- 
` lacency were equal to those of the plaintiffs. 

In the present appeal the defendants- 
vendees attack the decree for pre-emption 
on various grounds, which it will be conve- 
nient to take in the following order i- 

(1) That the property in suit Was a "serai" 
and was, therefore, not pre-emptible. 

(2) That the property included a shop; 
that the shop was not pre-emptible and that 
the bargain was indivisible ; that the ven- 
dees being, by the fact of the sale itself, 
the owners of the non-pre-emptible shop 
were thereby owners of the property adja- 
" cent to the remainder of the property in 
suit, and had, therefore, equal rights of pre- 
emption in respect of the latter. 

(3) That the purchase' of Giyan Chand's 
shop was priot to the completion of the pur- 
chase from Gopi Chand, and established the 
vendees as owners of property adjacent to 
that in suit before the sale of the latter was 
completed, giving them thereby pre-emp- 
tive rights equal to those of the plaintiffs. 

(4) That, even if the purchase of Giyan 
Chand’s shop was not prior to the sale now 
in suit, it was prior to the institution of the 
suit, and that the plaintiffs are legally ob- 
liged to show that their pre-emptive rights 
were stiperior to those of the vendees on the 
date of the institution of the suit. 

I will deal. with these points in order, 

(1) The sale-deed describes the property 
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as a house, which. is said to be a serat. . 
There is not the least doubt that the word 
"serai" was deliberately entered in the sale- 
deed with a view to defeating pre-emption, 
and that we must look outside the terms of 
the deed to ascertain its real character. 
It is never a very easy question to determine 
the character of a building for the purposes 
of pre- emption, inasmuch as the word 
“serai” has never been defined by the legis- 
lature. A number of deeds have -been 
produced in which, at various times, prior 
to the present sale, the owner of the build- 
ing lfased it to various persons. -AIl these ' 
deeds desciibe the building as a “ house” 
and some of theni as a “ house with shop.” 
In documents relating to abortive proposals: 
for sale of the building to other persons, 
and in deeds mentioning the building as a 
boundary to other property sold, the word 
" house " is used. Nur Jahan v. Axziz-ud- 
din (i) is authority for the view that the 
mere size of the property does not raise 
a presumption that it is a “ serai”, and 
there is no real evidencé in the present case 
to show that it ever was so used prior to 
the present sale. It was not recorded as a 
" sera?" in Municipal records. The lessees 
appear to have let out portions of it on rent 
to various persons, but this would not ne- 
cessarily make it a “ sera? ". The essentials. 
of a "serat seem to be that there is general 
access to the interior by the- public, and 
that it is used for the temporary accommo- 
dation of travellers. A building containing 
rooms let out to different persons for extend- 
ed periods is certainly not prima facie a` 
"serai." There is evidence to show that © 
persons with families were at times living 
in the interior. Since the sale now in suit 
the vendees have undoubtedly converted 
it into an actual “serat”, but we are con 
cerned solely with its character before this 
conversion. It is argued that the existence 
of the shop in the south-east corner tends to 
show that the whole building had the charac- 
ter of a “serai, ' especially as the shop in 
question faces the main bazar. -This very 
small building was admittedly used as a 
shop at the time of the sale. But I think 
it is also tolerahly clear that it was not al- 
ways so used, and, in any case, it is an infi- 
nitesimal portion of the whole premises, 


(1) 108 P. R. regs. 
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I do not think that any presumption arises 


that.it has influenced the character of the 


whole building in the manfer alleged. It 


is even suggested that the building may be: 


described asa” katra,” but this it obviously 
is not. Without going here into the exact 
meaning of the word “katra,” it is sufficient 
to:say that its main 
that it constitutes a block of buildings used 
mainly for commercial pürposes and of 
which the principal ‘rooms are used as'shops 
or for purely mercantile buisness. 
therefore, with the finding that the building 
in suit is not excluded from pre- "emptiori 
as being a '' serat." 

(2 ) This point resolves itself into two 
portions:—(4) whether the above-mentionéd 
shop must be excluded from preemption 
and (b) whether, if so, the vendees, by re- 
taining its ownership, become on an equal 
footing with the plaintiffs as regards pre- 
emptive rights to the rest of the building. 
It cannot be denied that the general tendency 
of judicial authority is that a single 
building should not ordinarily be divided 
into pre-emptible*and non-pre-emptible por- 
tions. 
tics of the whole. That is to say, if the 
principal use of the building is residential 
the whole building wil be pre-emptible, 


notwithstanding that a small portion may- 


also be tised as a shop. Conversely, if thé 


' main characteristics of the building is the 


use of a portion of it for a shop, the whole 
building will be non-pre-emptible. Author- 
ities for this are: Nur Jahan v. Aziz-ud-din 


(1), Diol Singh v. Bakshish Singh (2) 
and Hannu Mal — v. Atma Ram (3). 
A similar test has been adopted in 


the Judicial Commissioner's Conrt in this 
Province, notably in the caseof Musam- 
mat Ajab Sultan v. Ghulam Jan, and in a 
recently decided case in Kohat, Sardar. 
Janak Singh v. -Jiwan Das. The latter 
was recently before me on review and is 
prehaps an extreme instance. No valid 
ground for reviewing my predecessur’s order 


was apparent, but I am inclined to think. 


that he perhaps went rather far in holding 
that an important aud characteristic shop, 
situated i in one of the main bazars of Kohat, 


ee ia P. R. 1907; 24. P. L. R. 1908; 129 P. Ww. 


Es al Ind. Cas. 799; 47 P. Jy. R. 1915; 239 P. W, 
R. 19150. A : 
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characteristics are' 


I agree, 


- others. 


It must follow the main characteris- - 


fort. I 


I4 


was pre-emptible along with a courtyard 
and buildings siteated behind it. It cer 
‘tainly might be argued in that case that the 
bazar: shop was the dominant feature of the 
premises; in the pres:nt case it certainly is 
not. ‘The shop is an insignificant portion of 
the whole building, and of an inconspicuous 
description, nor is its use as a shop a per- 
manent feature of the building. I have no 
hesitation, therefore, in holding that for the 


. Purposes of pre-emption the’ property is 


indivisible and must follow its main charac- 
teristics, residential premises, and that the 
whole including this small shop is pre-emp- 
tible. This being so, it is unnecessary to 
decide question (b. But I would remark 
that, on this question, I should have no 
hesitation in following the Puniab Full 
Bench ruling Sanwal Das v. Gur Parshad 
(4). It is true that the principle therein 
enunciated,.that the rights of the parties 
are governed by their positions inier se at 
the time of the sale, has not been recognized 
by the High Court of Allahabad and some 
An important school of legal 
thought certainly exists which would allow a 
vendee to defeat by any lawful means the 
pre-emptive rights which existed a moment 
before the sale. It has even been argued 
that pre-emption. 1s not an antecedent right, 
but comes into existence for the first time 
when the sale takes place. In my opinion 
the latter view is unsustainable. To take 
a very simple illustration, A and B are the 
owners of adjoining houses. B has given 
to A what is generally known as “the first 
refusal" of his house, if ever B contemplates 


‘selling it. This right then attaches to A 


from the moment that the promise was 
given, and he is able by it to shape his 

whole future conduct. He would say: “I 
know B to be an excellent neighbour, and, 
so long as he is owner of the property ade 
joining mine, I shall be able to live in com- 
can embark upon expensive 
alterations and improvements to my 
own house, because I know that, even if B 
sells his house, I have the first refusal, and 


` I can always prevent an undesirable person 


acquiring it." No one can deny that this 
right which A enjoys dates from the time 
when he obtained the promise, and that it 
is in existence long before B sells or proposes 


(4)'4 Ind. Cas. 170; 90 P. R. 1969; 159 P. W. R, 
1909} T4? P. L. R. 1669 (F, B). 
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to sell: is hotise; anid: that it is one which i$ Chand. He ‘asctibes thie very fact of tHe 


both enjoyed by A and idfluerices his cot- 
dict: Now, stich ad. hypothetical casé is 
clearly indistinguislialile froin one -in whith, 
Rot B hiitiself biit the law of tHe lánd in-- 
Foris- A ‘that: it ‘Has given lini a "Heht of 
first r&füsal'" in the event of B ` ever selling 


his house: Atiy argünient;. therefore; which 


. fs pased op the: assuihptoh that Dresênip- 


tion is hot án diitecédeiit, ri ght, but some 
thing which Springs, into bing for ‘the. fitst 
time oh a Sale; i8 clearly ‘tititenablé. Now, 
tlie theory that the veiided, by sifiiultáneoüs- 


ly acqüiritig non-pré-eniptible property: By 


Li 


cof the 2 


tlie véry sale Which is the subject of the | pre- 
&uiptión “suit, can cancel the pre-emptor’ $ 
aiitécedent | tight is altidst the extremie dé- 
gtee to Which that argtittent, which I be: 


‘lieve fo be- uüténable; Gan be püshéd/ I 


should hold-in-the pteserit « case that even if 
the- shop. were: iton-pre- -enptible; plaintiis 
would dieverthéless have Superior rights- of 
pte-eniption agaitist the Véhidéés 3h respect 
of the . -other property covered: by tlie sale. : 
(3) The first. "question, is. whether the salé 
of Giyau. Chatid’s shop tó thé véridees 1 is to 


be. coiisidéred a8 alitécédent Gr subsequent . 


io the sale of the house in suit tó then? by 
COP Chand... -I agrëe with" the District 
Judge’s finding that the entry in the dë ed 
3rd of Ockober róió, that the sale by 
Givan. Chànd - took. “place à month earlier 
than that date mày be rejected àt'ohce: It 


. is- qtiite clear that we. must‘ date Giyám 


- Chand's sale. frótiv the 23Yd'of October 1414 


And no earlier; The 'questidi: thei “arises as 


to whether dh: ‘that date ‘tHe salé of the próp- | 


erty. in:suit hads!or had not beeb; conipletéd.' 


- The District Judge, iñ- discussing the ques- 


tion of the priority. f the two sales, seeins 
tó have been! much: impteéssed with the mala 


fides and trickery showit by, vendeés. He 


Observes. that the application for cómpülsory 


registration made -on the-28th of October _ 


was put in simply to give: thé impression 
that the sale of the r4th of-October had not 
by. then been’ Completed. He further‘ al- 
ludes to the'fact.that; in that application, 
the vendées: made. the- -qüité unjustifiable 
request that the: boundaries of the-property 


entered in the deed. of thés14th of October . 


‘should be: amended; 50-a: tó- show Giyan 
;Chand's "shop.as: contéerminous Avith that i 
suit, with the object of. establishing the 
priority "of the purchase . from -Giyan 


t 


i trickery. 


delay in régistration tó a similar coursé of 
As against this, of course, the 
timé-hondiired dictum ‘is advatice d by tlie 


 ]eatned Coutisel for thé appellants that pre- 
lawftil . 


éription’ may be defeated by all 
nieátis. This diclum, ig: no doubt often 
pressed to a point whith its altto ts could 
nevet ‘have anticipated. At thie $ahié time 
I think it may bé «said - ‘that, the District 
Jüdge “Has perhaps Bore rather für im inipit- 
ing., dishonesty to the vendees. There is 
really xot. very, nitich provéd . 
feverish ànXiety On tliéit pait tó show thát 
they had purchased Giyan Chánd's shop atid 
óptained eqiial pre-emptive- rights "before 
the šale of the property iti Suit was complete; 
There is Hio necessary mala fides ot ‘trickery 
in this. What I have: tó determine is wie 
ther or hot; in actual fact, the sale. of the 
property iti suit was- complete oir the: r4th 
October: The sale*deéd itself certaitily con: 
tains térms which àre prima: facie irrécón- 
cilable With each’ other. I quote thé follow: 
ing from it = 
‘Hrom today the: ut vendeés . lave 
bécore the absolute proprietors ‘of the pur 
chased . propérty. They have acquired àli 
thé fights which I possess in the piopérty 
sold.” Again, lower down, “if 4 any. defect 
is found in thé propérty I shall be _responsi- 


Blé forthe loss to the vendees ; otherwise; I E 


shall have. nothing to dd with it. From 
to-day. the profit and loss in’ réspect. of thè 
prop étty sold shall Be’ df the vendeées." ` On 
the othér hand, the first of the -tiv6 passases, 

which I have qiistéd, is inimédiately. follow- 
ed by these words- From thé date of 


Tegistration . of the salg- deed thé vendeés 


shall ‘be’ cónsidered to be: in 'póssesston. of 
thie property as propriétors and thé ténants 
of thé property shall Þe- únder the vendees 
‘ont the satie terms which existed between 
mé and them.”  A$áin, out of the consi- 
deration- money Rs. 500 only was paid as 
eatnest-monev and Rs. 17,060 Were to: be 
paid before the Sub-Registrar. The docu- 
ment contains the. following - clans- "The 
vetideés"5hàll get thé’ deed régistéred oh 
payment of: the - balaricé: of: thé purchase 

nioney by théend of thé month of Octóber, 
In case they fail, the transaction of -.sale 
"hall be null atid void, and the éartest- 
money shall remain with. me .as. damages 
for breach of the contract.” It is-fgued 


‘except ' “a 


"d 
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for the appellants that the intention of the 
parties is clear that ownership of the pro- 
perty should not pass until the balance of 
consideration was paid. .It is contended 
. that . Bhagan. y. Allah Ditla: (5) is a clear 
authority for holding that ownership does 
not pass if there is any intention common 
to both parties that ownership should not 
pass . until. payment of consideration, and 
that, in this case, the document itself lays 
down that practically the whole of the consi- 
deration:must be'paid by the end of October. 
fhe appellants would: explain the very cate- 
gorical declaration in the body of the deed 
that ownership’ has passed from “ to-day" 

(i.e., r4th October) as a mere routine entry 
which deed-writers have got into. the habit 
of inserting in documents, without any 
special reference to their particular condi- 
tions. The principle, of course, cannot be 
contested that the. mere omission to pay 
the whole of the consideration does not 
necessarily prevent: ownership from pass- 
ing. “Sale” is defined in section 54 of the 
Transfer of Property Act as “a transfer 
of ownership in exchange for a price paid 
or promised or part paid and part promised.” 
The respondents lay stress upon the wording 


of the deed, where it recites that ownership | 


has actually passed froin “ to-day.” They 
contend that the correct view of the clause 
which annuls the sale in the event of the full 
consideration not being paid at registration, 
is that the vendors. retained possession, but 
not the title of ownership, as security for 
the payment of. consideration. Stress is 
laid upon the riling of the Allahabad High 
Courtin.the case Shib -Lal y. Bhagwan 
Das ' (6) where it was held that 
non-payment . of purchase-money . 
not prevent the passing of ownership from 
the.vendor to fhe purchaser, and. that the 
latter, ‘notwithstanding such non-payment, 
can maintain’ a suit for actual possession 
(as opposed to mere specific performance 
of contract). subject to such equities, restric- 
tions: or conditions as the nature of the cas? 
require. “It seems to me clear from that 
ruling that the case was completed ‘where 
ownership actually ^ passed, although 
the ‘vendor still retained a certain lien on 


(5) 9 Ind. Cas. 547: 55 P. R. 1911; 27 P. L. R. 
I9II; 4I P: W. R. 1911. 


9 x A adr A. W. N. (1889) 96; 6Ind. Dec. (n5. 
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the probes to enable him- to extract full 
consideration. In the present case phy- 
Sical possession was held by tenants, ‘and, 
therefore, it would have heen impossible to 
describe the vendor's lien as one to retain 
physical ' possession against the vendees. 
But the lien which hé retained does not 
appear to me to amount to more than this. 
T can see no other sxplanation of the very 
Categorical” and “definite assertion in the 
body of the deed that full rights of owner- 


ship hàd completely changed hands at the 


time of execution. T do not think that, 


in the- present case, it can possibly be ar- 


gued ` that these terms represent a mere 
petition-writer’ s routine, which has no rela- 

ou to the terms settled] between the parties. 
Such an argument: would have weight if 
the parties were illiterate or persons wholly 
unused to dealing with formal documents 
embod yi ing - business transactions. In the 
present case both parties to the deed were 
business-men of high position and wide 
business dealings, who must be assumed to 
be thoroughly conversant with the import- 
ance of the phraseology of legal documents 
and the necessity of careful "and accurate 
drafting. am unable to regd into the 
saleedeed any other meaning than that the 
transfer ol ownership or, in other words, 
the sale was-complete on ‘the 14th of Octo- 
ber and that. the postponement of payment 
of consideration, though it gave rise to 
restrictions and equities in favour of the 
vendor, did- not operate te prevent the ven- 
dees’ proprietary title being complete. The 
purchase of the property in suit from Gopi 
Chand was, therefore, prior to the purchase 
of the shop: from Giyan Chand. 

(4) It only remains to consider the ques- 
tioti of law as to: whether the position of 
the: plaintiffs and the veridees must be re- 
garded as it stood on the I4th October or 
as it stood on the institution of this suit. 
On this question the Allahabad High Court 
has held in Bhagwan Das v. Mohan Lal 
(7 and Ram Hit Singh v. Narain Rai (8) 
that the verideé may improve his position 
in. respect of pre-emptive ‘rights, during the 
period between-the sale sought to be pre- 
empted and the institution of the suit. A 


(7) 25 A 421; A. W. N.(1903) 83. 
(8) 26 A 389; A. W. N: (1904) 68; x A. L. J. 200. 
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-, contrary view was taken.in the two im- 


. portant Punjab Chief Court  rulings 
Sanwal Das v. Gur . Parshad (4) and 
Dhanna Singh- v. Gurbakhsh Singh (9). 
Both are Full Bench rulings, which deal 
with the whole question in a more exhaus- 
tive manner than has been undertaken, I 


think, by any High Court in India. The . 


'learned Judges were not unanimous and Mr. 
Justice Rattigan contended to the end 
that the vendee could improve his positien 
after the pre-emptor’s cause of action had 
arisen. I am asked by the learned Counsel 


for the appellants to follow the Allahabad - 


view in preference to that taken by the 
Punjab Chief Court. I think that it is fair 
to assume that, in the North-West Frontier 
Province, there is invariably a presumption 
that Punjab. rulings should be followed in 
preference to those of the United Provinces. 
It is hardly necessary for me to discuss in 
detail the reasons which have induced the 
learned Judges of the various High Courts 


to come to their conclusions. I have already, ` 


in discussing point (2) above, expressed 
my agreement with the view that the parties 
are bound by their positions at the time of 


the sale. . The right to enforce pre-emption | 


arises, therefore, immediately a “sale takes 
place. It is undoubtedly’ qualified by the 
restriction that the pre-emptor himself 
must maintain his quality as a pre-emptor 
up to the institution of his suit, but he can- 
not be prejudiced by the vendee’s action 
subsequent to the sale. There is, of course, 
one exception to this rule, viz. in certain 
_ cases where a vendee, prior to the institu- 
' tion of the suit, re-transfers the property to 


~ a person who has equal rights with theplaint-. 


. iff. But it is clearly understood that this 
exception rests upon one principle only, and 


“that is that the law recognizes claims for.. 


pre-emption brought privately and out of 
Court, and that a vendee is entitled to satis- 
fy such a private claim, just as much as he 
is bound to satisfy a claim brought against 
him in a Court of Law. In- such a case it is 


not the plaintiff who has been prejudiced . 


in respect of his pre-emptive rights by the 
vendee improving his own position, but it is 
a person equally entitled with the plaintiff 
. who has enforced his right out of Court, and 
unless a re-transfer by the vendee is proved 


, (9) 4 Ind. Cas. 337: 91 P. R. 1909, 161 P. W. R. 
1909; 148 P. LR. 1909 (I*. B). 
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to be in satisfaction of such claims, a pre- 
emptor 's suit is not affected by any transfer. 
On the general principle I have no hesitation 
in following the Punjab Chief Court in hold-. . 


.ing that we must ordinarily take, for the 


purposes of pre-emption, the respective 
position of the plaintiff and vendee as they 
stood at the time of the sale, and not as 
they stood at the institution of the suit. 

The plaintiffs’ right to pre-emption in 
this case is, on the above findings, establish- 
ed. The price fixed by the Trial Court on 
pre-emption is not challenged ‘and this 
appeal must, therefore, fail. It is dismiss- 
ed with costs, 

Wi C. A, 


Appeal dismissed: 


NAGPUR JUDICIAL COMMISSIONER'S . 
. COURT. 


SECOND Civit, APPEAT, No. 277-B OF I9IQ. | 
September 16, 1922. ^ s 
Present. —Mr. Kotwal, A. J. C. 
Syed WAZIRUDDIN AND OTHERS— 
^. —DEFENDANTS—APPELLANTS 
versus d 
SHAHABUDDIN—PIAINTIFF— 
RESPONDENT. `. l 
Berar Inam Rules, Class V,r. V I I— Grant 
Jor maintenance and service—Service by any mema 
ber of grantees family sufficient—Resumption, 

_ Where a'grant is made for the purpose of ser- 
vice and maintenance and the tenure is stated 
to bein perpetuity. conditional on service the 
grant falls under Class V aud is governed by r. 
VIT and is both a maintenance and service grant, . 
Such a grant is not liable to be resumed so lon 
as any member of the family of the first grantee 
renders the stipulated service. (p. 152, cols. 1 & 2.) 

Appeal from the decree of the District 
Judge, Amraoti, dated the 28th March 


1910, in Civil Appeal No. 158 of roz8. 


Mr. M. Y. Shareef, for the Appellants, 
Messrs. R, R. Jaiwant and A. V. Khare, 
for the Respondent, . "m 


Voli ar} | 
WAZIRUDDIN J. SHAHABUDDIN, - 


JUDGMENT.—''he relationship of the 
parties is shown in the -following gene- 
alogical table: i 


2 ABDUL KARM 





| | 
€ as Rahimuddin= Nasiruddin 
SIE Pyaribi. 


— et À—— HIM — € 


= | : 
T Badrud- RI "m 


uddin, din. uddin, Karim, 
defendant defendant defendant e 
No. 3: No. 1. No. 2. 


din, plaintiff plaintitf din, 
plaintiff No. 2 No, 3. plaintiff 
No. 1. No. 4. 


The suit is in respect of certain tnam, 


fields situated in Mauza Darwah, of which 
the grant by the British Government is 


in the name of Abdul Karim. The sons. 


of Nasiruddin clamied the following re- 
liefs:— ` 

(a) The Register containing the en- 
try about kabja and malki regarding fields 
Survey Numbers 140 and 267 sittiated at 
Kasba Darwah, Talug Darwah, District 
Yeotmal, be corrected and the name of 
the plaintiffs alone may be entered in the 
inam certificate. "E 

The prayer for this relief is based on 
the ground that by a  partition-deed, 
dated the 2nd February .1895 (Exhibit 
P-1). executed by Abdul Karim and his 
three sons, Kamruddin, Rahimuddin and 
Nasiruddin, these fields were awarded to 
- Nasiruddin. ; ; 

(b) 'The Register containing the entry 
about kahja regarding fields Survey Num- 
bers 200, 150, 20 and 141 situated at Kasba 
Darwah, Talug Darwah, District Yeotmal, 
may be corrected and orders may be passed 
{or correcting the mam certificate. 

Fields Nos. 150 and 120 were kept joint 
at the partition and Numbers 200 and I41 
were given ‘exclusively to Rahimuddin. 
Rahimuddin is dead and the plaintiffs 
appear to claim an eight-anna interest 
in his share by inheritance and transfer 
“from his widow. 
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(c). The Register containing the entry 


‘about kabja and malki regarding the un- 


divided half share in pieces Numbers 2, 
4 and 5 of Survey No. 6 situated at Kasba 
Darwah, Talug Darwah, District Yeotmal, 
and the Register of Wahiwat of Piece No. 5 
may be ordered to be corrected. 

No. 6 was one of the fields kept joint at 
the partition, 


As regards reliefs (b) and (c) the correc» 
tion sought was that the plaintiffs should 
be recorded as maliks and  kabjedars of 
an eight-anna undivided share and as 


 Wahiwaldars of pot hissa No. 5 of Survey 


Number 6. 

The Trial Court held that the estate 
was a service grant and not divisible 
by metes and bounds. The claim as 
regards Survey Numbers 140 and 167 and 
pot hissas Nos. 2 and 4 of Survey Number 
6 was wholly dismissed, as the defendants 
admitted that the plaintiffs were in actual 
possession of these numbers. As regards 
the other fields it was held that the estate 
was joint and the plaintiffs were held to 
be in joint possession. A declaration was, 
therefore, granted that ‘‘the name of the 
plaintifis should be entered in column 
II of the parchas of Survey Numbers 200, 
150 and 20 and I41 and pot hissa num- 
ber 5 of Survey Number 6 at Kasba Darwah 
to the effect that they are entitled to eight- 
anna share of the profits of the fields and 
the defendents Nos. 1 to 3 are also entitled 
to remaining half share of the profits of the 
same."  'The rest of the plaintifis claim 
was dismissed, 

Both parties appealed from this decree, 
The lower Appellate Court held that the 
grant was of Class IV mentioned in rule II, 
governed by rule VI of the Inam Rules. 
It held that the succession was governed 
by rule V and both parties were entitled 
to the benefit of the tnam, though as a 
service grant it was indivisible. It held 
like the first Court that the defendants 
were estopped from disputing the arrange- 
ment as regards separate enjoyment under 
the partition-deed of 1895. It dismissed 
the defendants’ appeal and on the plaint- 
iffs’ appeal modified the decree by order- 
ing the names of the plaintiffs to be enter- 
ed in column 13 instead of in column Ir 
of the Record of Rights Register and 
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further to be entered in,column 9 as co- 
sharers, l 

The defendants appeal to this Court 
and it is urged on their behalf that the 
grant is a service grant of Class H 
mentioned in rule IL and tbat no person 
other than the one entered in the tnam 
certificate has the right to share in its in- 
come and that the plaintiff's „claim should 
have been wholly dismissed. 

The first point to be decided is under 
which of the classes mentioned in rule II 
of the Inam Rules does this grant fall? It 
is to be noted that the tnam certificate 
itself does not mention the class. In co- 
luma r9 of the certificate (Exhibit P-15) 
the purpose of the grant is stated to be 
the service of Kazi and maintenance, and 
the tenure to be in perpetuity condition- 
al on service. On the face of the certifi- 
cate the grant is both a maintenance and 
à service grant. 

As a service grant the inam, in my opi- 
nion, does not fall under Class II. 
grant cannot be said to: be one for service 
in a religious or charitable institution, 
nor can.it be said to be a grant under Class 
IV. This elass is governed by rule VI. 
This rule makes it clear that the grants 
to which Class IV refers are grants in res- 
pect of services in the Military, Revenue 
or Police departments. The service of a 
Kazi is not one of these. The only class 
of service grants remaining is Class V 
and the Kazi’s service imam may come 
under that class as an iam enjoyed 
for services as a priest. It would then be 
governed by rule VII. Under that rule 
the grant is confirmed to the holder and 
his heirs subject to the continued per- 
formance of the particular service for which 
the tam was granted. The grant in dis- 
pute is in perpetuity, a quality that, as 
admitted by the appellant, does not apper- 
tain to the office of Kazi. Such grants 
were always made by Government with 
the object.of maintaining the family of the 
grantee in a suitable station of life: vide 
paragraph 7 of serial number 2, section 
6, Revenue Book Circulars, Berar. Ad- 
mittedly, the service of Kazi,so far as the 
Government is concerned,is now no longer 
required. Admittedly, also it is a service 
which, so far as the public is concerned, may 
be rendered by any male member of the 


- 
` 
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lants that the respondents are not enti- 
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grantee’s family, as it has” in fact 
been rendered in the past by members 
of this particular family other than the 
certificate-holders. It seems to me that 
the main purpose of the tnam was the pain- 
tenance of the family, and the service sti- 
pulated for is not necessarily personal 
service by the particular person in whose 
name the certificate for the time being 
stands but is service by any member or 
members of the family of the first grantee 
from the British Govermment. I do not 
think that the failure by Waziruddin to 
render the service personally would ren- 
der the inam liable to be resumed. If 
he got any member of the family to ren- 
der it or if any member actually rendered 


it, the whole family would continue to 
‘get the benefit of the inam. The inam 


was in effect a grant to the family for their 
maintenance conditional on their render- 
ing Kazi service. This interpretation of 
mam is supported 
by the  partition-deed, the conduct of 
Waziruddin himself, and his previous state- 
ment in Suit No. 323, 0f r916:see Exhi- 
The contention of the appel- 


tled to share.even in the income of the 


“imam must, in my opinion, be rejected. 


In the view that I take of the grant 
the decree of the lower Appellate Court 
is correct. No objection is raised in this 
appeal as regards the extent of the share 
of the profits to which the plaintiffs are 
held entitled. As regards ground No. 4 which 
raises a point of limitation it is admitted 
that the order under section 145, Crimi- 
nal Procedure Code, binds only the plaint- 
iff Shahabuddin. However, the pre- 
sent suit not being a suit to recover prop- 
erty, Art. 47 of the rst Schedule of the 
Limitation Act.has no application and the" 
suit is not time-barred. | 

Ground No. 6 is not pressed. The appeal 
fails and is dismissed with costs. 
| S D. Appeal dismissed. 
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 KURUKUNDI SAMA RAO 7, FIRM OF MARWADI VANNAPI VATINJI. 


-MADRAS HIGH COURT. 
APPEAL Nos.'176 AND 177 OF 1920. 
- . September 14, 1922. 
Present -—Mr. Justice Spencer and Mr. 
Justice Devadoss. l 
KURUKUNDI SAMA RAO—PLAINTIFT 
—APPELLANT 
-~ VEFSUS 
THE FIRM OF MARWADI VANNAPI 
VAJINJI sy partner LALCHAND 
AND OTHERS—~DEFENDANTS——RESPONDENTS. 

Hindu Law— Joint family—Son's liability for 
debts of ro US effect | of —Movigage-deed 
— Execution, proof of. 

So long as a Hindu family remains umlivided, 
& creditor can proceed against the interests of the 
sons in the ancestral property for the debts of their 
father not contracted for illegal or immoral pur- 
poses without proving family ag or anteces 
dent debt. (p. 153, col. 2; p. 154, col. IJ), 

. (Case-law reviewed.) 

Obiter (i) Per Spencer, J.—Ifi the sons effect 
& bona fide partition.at a time anterior to the date 

when the debt is contracted, their responsibility 
is different and the father’s creditor cannot then 
proceed against their divided shares. (p. 154, col. 1.) 

(4) Per Devadoss, ].—It is open to the High 
Court to find that the execution of a mortgage 
was witnessed by the attesting witnesses even 
though -they may nqt speak to the fact, if there 
is other and satisfactory evidence on record to 
show that the attesting witnesses did witness the 
execution. (p. 155, cols, 1 &2) . 

: Modhu Sudan Das Mohant v. Iswari Deyi 
Debi, 61 Ind. Cas. 25; 48 C. 341; 24 C. W. N, 
949, Kandaswami Gounden v. Kuppa Moopan, 
55 Ind. Cas. 320; 43 M. 421 at P. 
M. L. J. 203311 L. W. 221; (1920) 
181; 27 M. L. T. 96, considered. 

Appeal against a decree of the District 
Court, Bellary, in Original Suits Nos. 4o 
of 1916 and 40 of 1918 respectively. 

Mr. Narayana Murti, for the Appellant. 


‘Messrs. L. A. Govinda Raghava Aiyar, 


V. S. Narasimhachariar and W. Kothanda- 
. ramayya, for the. Respondents. 
` JUDGMENT. — 

- Spencer,..J.—These are two suits upon 
mortgage documents executed by xst defend- 
ant, whose sons are defendants Nos. 2 to 5. 
The appellant is a transferee from the rst 
mortgagee, the plaintiff in Original “Suit 
No: 40 of 1918 and the 6th defendant in 
Original Suit No. 40 of 1915, which. is the 


and mortgagee’s suit. The 3rd mortgagee. 


is the.7th defendant in both suits. 
The District Judge dismissed Original Suit 


No. 40 of 1918, holding that the.mortgage- 


deeds were nof properly attested and, there- 
fore,invalid, I think he was right in preferring 
the evidence of the two witnesses whose 


+ 


^ nàmes appear on the documents as attestors 


when they say that the executant did not 
sign in their presence, to the evidence of 
the executant and the sister and the daughter 
of the mortgagee, the daughter being her- 
self a mortgagee under one of the deeds, 
as the latter are likely to be interested in 
keeping the property in the hands of rela- 
tions rather than allowing it to pass into 
the. possession of the 2nd and 3rd mort- 
& gees who are strangers.  - 

No doubt the 5th plaintiff's witness, who 
is a Pleader practising at Bellary, is related 
to the executant, and Parikshita Rao, the 
other signatory who is now dead, was a 
friend of the executaut and lived in his vil- 
lage, but they seem nevertbeless to have 


“spoken the truth on a matter which was 


necessarily within their knowledge, and the 
appearance of the document suggests that 
their signatures were affixed at a diferent 
time, as indeed they say they were 
Though the suit documents are not valid 
as mortgages, they can be enforced as bonds 
against the Ist defendant personally and 


‘the family property in the hands of defend. 


ants Nos. I to 5. 

It is argued b the Vakil for pondait 
Noss 2 to, 5 that their shares should not 
be made liable during the lifetime of their 
father, the rst respondent, for the reason 
that sons are not bound by any pious oblig: 
tion to pay off their father's debts so iu as 
heis alive. He relies on the Privy Council 
decisions in Sahu Ram Chandra v. Bhup 
Singh (Y) and Chet Ram v. Ram Singh (2) 
as establishing this principle. 

I.do not think it necessary for the plaintiff 
to invoke the doctrine of “ pious obligation " 
here. It has always been held in this Presi- 
dency since the Full Bench decision of Pon- 
nappa Pillai v. Pappuvayyangar (3), in which 
Girdharee Lall v. Kantoo Lall (4) was con- 
sidered, that so long as a Hindu family 


. Q) 39 Ind. Cas. 280; 39 A. 437; 21 C. W. N. 
I P. L. W. 557; 15 A. L. J. 437; 19 Bom. 
L. R. 498; 26 C. L. . L. J. 14; (1917) 
. T. 22; 6 h. W. 213; 44 


Ind. A ri 569; 43 aD ud 3 P. 
L. T. 363; 31 M. L. T. 50; 16 L. W.. 89: 
M: W. N. 455; 4 U. P.L. R. (P. a 64; 44 A. 
368; 3 P. L. 
d E L.R.1231;27 C. W. N. 150; 49 I. “A. ud 
) p 4 M. 1; r Ind Dec. (N. $.) 839 (F. BJ). 

II. A. 321; 14 B: I. R. 187;-22 W. R. 56j3 
Sar. P. C. J..380 (P. C). 


ne 
Ew 


154 


remains wuridivided a creditor can proceed 
against the interest of the sons in the ances- 
tral property for the debts of their father 
which have not been contracted for illegal or 
immoral purposes. As has been pointed out 
by the learned Chief Justice in Vinjanapatt 
Peda Venkanna v. Vadlamannatt Sree- 
nivasa Deckshatulu (5), the prevailing 
judgment of Sir Charles Turner, C. J., 
in this Full Bench case received the approval 
of the Privy Council in Muttayan Chelti v. 
Zamindar of Sivagiri (6). This principle was 
again confirmed by another ' Full Bench of 
this Court in Ramasamt Nadan v. Ulaganatha 
Goundan (7) and two  Benches of this 
Court have taken the same view in Subra- 
mania Atyar v. Shaw Wallace & Co: 
(8) and Kandaswamt Gounden v. Kuppa 
Moopan (9) after considering Sahu Ram 
Chandra v. Bhup Singh (1) and deciding 
that the Privy Council did not intend to 
alter the existing law in this respect. ‘he 
Bombay Hizh Court has come to the same 
conclusion in Hanmant Kashinath v. Ganesh 
- Annajt (10). In Mayne's Hindu Law in para- 
graph 307 the passage occurs :— 

“This limitation of the son's liability 
(the learned Author is referring to a son's 
want of obligation to liquidate his father's 
debts during the father's lifetime) has, how- 
ever, ceased to be of any importance in 
view of the recent decisions which enable 
a creditor during the life of the father to en- 
force his claims by. decree and execution 
against the entire family property "; and 
reference is made in the footnote to Khalilul 
Rahman v. Gobina Pershad (11), Ramasami 
Nadan v. Ulaganatha Goundan (7) and 
Govind v. Sakharam (x2). 


5) 43 Ind. Cas. 225; 41 M. 136 at p. 1401 
22 M. L. T. 334; 33 M. L. J. 519; 6 L. W. 649; 
(1918) M. W. N. 55. 

6 6M. 1; 91. A. 128; 4 Sar P. C. J. 3543 
12 C. L. R. 169; 6 Ind. Jur 486; 5 Shome L. R. 
57; 2 Ind. Dec. (N. $.) 279 (P. C). . 
JU) 22 M. 49; 8 M. L. J. 312; 8 Ind Dec, (m. s.) 


(8 58 Ind. Cas. 648; 38 M, L. J. 402; 12 I» 
W. 117; 28 M. L. T. 107. 

(0) 55 Ind. Cas. 320; 43 M. 421 at p. 422] 
; ; II L. W. 221 ; (1920) M. W. N. 
181; 27 M. L. T. 96. l 
" (ro) 51 Ind Cas. 612; 43 B. 612; 21x Bom. Ln 


^. 435. 
Ni i5) 20 C. 328; 10 Ind, Dec. (N. 8.) 223. 
(12) 28 D. 383; 6 Bom. L. R. 344. ` 
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The principle is explained in Hanmant 


` Kashinath v. Ganesh Annajt (xo) as due to 


a decree-holder's right being co-extensive 
with the power of a debtor-father to alienate 
ancestral inmoveable property for the satis- 
faction of his antecedent debts, not being 
tainted with illegality or immorality. In 
the present case it is clear from Exhibit A 
that there was an antecedent debt of 
Rs. 2,000 incurred by the father for culti- 
vation expenses. 

If the sons effect a bona fide partition at 
a time anterior to the date when the debt 
is contracted, their responsibility is different 
and the father’s crediror cannot then proceed 
against their divided shares. See Krishna- 
fami Konan v. Ramasami Ayyar (13), 
Vinjanapati Peda Venkanna v. Vadlaman- 
"aii Sreenivasa Deekshatulu (5) and 
Kurri Venkata Reddi v. Chelluri Satya- 
narayanamurthy (14), but the present 
condition of the family of these respondents 
is joint. They are, therefore, all liable, 
the father personally and the sons in respect 
of the ancestral properties in their posses- 
sion and the snit is in tie. 

In modification of the lower Court's decree 

in Original Suit No. 40 of 1918, a decree 
will be given accordingly with interest at 
6 per cent. from date of plaint to date of 
realisation against the rst respondent per- 
sonally and against his share of the family 
properties and against the shares of respond- 
ents Nos. 2 to 5 to the extent that the decree 
remains unsatisfied by the father, with costs 
throughout. ! 
_ In other respects Appeal No. 177 of 1920 
is dismissed. Appellant to pay the costs 
of 6th and 7th respondents in Appeal Suit 
No. 177 (1 set).- Appeal No. 176 is dis- 
missed. No separate costs. 

Devadoss, J.-— Original Suit No. 40 of 
I915 was brought by the plaintiff on a mort- 
gage-deed executed in his favour bv the 
Ist defendant, a prior mortgagee, and the 
7th defendant, a subsequent mortgagee 
parties to the action. The defendants 
Nos. 2 to 5 are the sons of the xst defendant, 
The District Judge of Bellary dismissed the 
suit and the plaintiff preferred Appeal Suit 
No. 102 of 19186. The High Court allowed 


(13) 22 M. 519; 9 M. L. J. 127; 8 Ind Dec. (N. s.) 


371. 
(14) 62 Ind. Cas. 980; 40 M. L. J. 473; 29 M. 
I. T, 265; (1921) M. W, N. 261 ! 13 L. W. 316. 
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the appeal and set aside the decree of the 
District Judge, and remanded the suit to 
the. lower Court with directions ‘to pass 
a proper decree after raising necessary issues 
onthe claims of the 6th and 7th defend- 
ants. The District Judge of Bellary has 
allowed the claim of the 7th defendant and 
disinissed that of the 6th defendant on the 
ground that the mortgage-deeds relied on 
by him were not proved to have been prop- 
erly executed as required by law. 
The 6th defendant has appealed against 
that decree in Appeal Suit No. 176 of 5920. 
During the pendency of the said Appeal 
Suit No. ro2 of 1918 the 6th defendant 
brought Original Suit No. 40 of 1918 implead- 
ing his mortgagor as Ist defendant and his 
undivided sons, as defendants Nos. 2 ‘to 5, 
and the, plaintiff in Original Suit No. 40 of 
1915 as 6th defendant and the 3rd mortgagee 
as 7th defendant. The suit was dismissed 
on the ground that the execution of the 
mortgage-deeds was not proved according 
to law and the plaintiff has preferred Appeal 
Suit No. 177 of 1920. -In both the appeals 
the same person Swatni Rao is the appellant, 
and the questions involved are the same. 
The appellant’s case is that of the two 
mortgage-deeds relied on by him, one was 
executed to his- adoptive father Venkoba 
‘Rao on roth August 1912 by the rst defend- 
ant and the other was executed in favour 
of Gundamma, the daughter of the said 
Venkoba Rao, on the same date by the rst 
. defendant and that he is the transferee of 
both mortgages. He contends that the 
execution of the documents was witnessed 
by two persons, and that the District Judge 
erred in disbelieving the evidence of the 
two witnesses who speak to the execution. 
Of the two attesting witnesses one is Mr. 
Govinda Rao, a Pleader practising in the 
Bellary District.. His evidence is that the 
documents after execution by the ist defend- 
&nt were taken to him and he attested them 


and that he did not see the executant sign. 


the documents. It is urged that the Plea- 
der's evidence that he did not see the actual 
execution of the documents cannot be relied 
on, inasmuch as two witnesses, Gundamma 
and Tolasamma, speak to the execution of 
the document in the presence of he Pleader 
and the other attesting witnesses. It is 
quite open to-this Court to find that the 
execution was witnessed by the attesting 


witnesses even though they may not speak 


- to the fact, if there is other and satisfactory 


evidence on record to show that the attesting 
witriesses did witness the execution, vide 
Brahmadat Tewart v. Chandan Bibi (15). 
But there is no reason why the Pleader, 
who appears to have no interest hostile to 
the appellant, should swear falsely that he 
did not see the actual execution but put 
his signature to the documents on the assur- 
ancé that they had been signed by the Ist 
defendant. It must be remembered that 
before the date of the Privy Council decision 
which laid down that the execution of mort- 
gage-deeds in . the absence of attesting 
witnesses would not be fulfilling the require- 
ments of the law, it was a common practice 
to take documents round after execution 
in order to get the attestation of a number 
of- witnesses, and that this practice must 
have been resorted to in this case as well 
is clear from the way in which both Gundu 
Rao and the other attesting witness Parik- 
shitha Rao were examined at the Original 
Trial in Original Sui. No. 40 of 1915. "They 
were examimed-in-chief by the appellant’s 
Pleade: who evidently asked them whether 
they attested the documents, and when they 
replied that they were not present when 
the executant signed them, he contented 
himself by eliciting that :he execution was 
admitted to them by the mortgagor. It 
is significant that the examination-in-chief 
stopped with the answer: “I asked if he 
had signed them and he said he had." 
Much reliance cannot be placed upon the 
evidence of Tolasamma, P. W. No. 6, who is 
a sister of Venkoba, the mortgagee, and it 
is not likely that she would have carefully 
noticed whether the mortgagor signed the 
documents after they were engrossed, even 
though she might have been aware that the 
documents were be ng written in the hall 
of the house of her brother, Venkoba Rao. 
‘The next witness, P. W. No. 7, is Gundamma, 
who is said to be 23 years of age in 1918, 
when she was examined as witness. She 
must have been a young girl of about r6 
years of age on the date of the execution 
of ihe documents. She was then said to 
be a widow, and it is most unlikely that a 
young Brahmin widow would have be n 
Present at the place where the documents 


G 5) 34 Ind. Cas, 686: 20 C. W. N, 192, 
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. were being written and where a number of 
men were present. I do not think that: 
the. evidence of these.two. women, can, in. 
any way, outweigh the- evidence of Govinda 
Rao, a. Pleader, and. Parikshitha Rao, a 
stranger. It has been urged that Parkshitha 
Rao was a man belonging to the same village 
as the ist defendant and,therefore,interested 
in not speaking the truth. He is dead, and 
his evidence is markéd Exhibit III and there 
is no reason why.he.should have said some- 
thing which was not true. No doubt’ the 
ist, defendant swears that he signed the two 
- mortgage-deeds,Exhibits A and B,in Original 
Suit No. 40 of 1918, in the presence of the 
two attesting witnesses. It is: urged on 
behalf of the appellant that it is most un- 
. likely that the 1st defendant would support* 
the mortgagee against the interests of his 
sons, defendants Nos.-2 to 5, who hotly. con- 
tested the. validity of the appellant's mort- 
gages. It is suggested. by Mr. Govindara- 
ghava Aiyar, hat the rst defendant was 
anxious that the appellant who ts his rela- 
- tion should get the benefit ofthe mor.gages, 
as he feared that there would be nothing 
left . after -satisfying the mortgages in 
favour of the plaintiff and the 7th defend- 
ant in Original Suit No. 40 of r9rs. The 
appellant's mortgages are prior in date to 
those of the other .two mortgages. In 
these circunistances it cannot be said that 
the learned District Judge has not correctly 
appreciated the evidence in. the case. The 
mortgage documents not:having been proved 
to..have-been. validly executed the appeals 
. iail and must: be dismissed. c 


Mr, Narayanamurthi, who appears for 
the appellant, asks for. a personal decree 


-tat s 


“On bzhalf of the sons it has béén urged 
that such a decree could not. he passed. 
The.Vakil for the sons puts forward these 


propositions :—{1) "The father in a joint - 


Hindu family has no power to alienate 
the son's share unless there is family neces- 
sity. (2) The father’s power to alienate is 
coifined only tò cases where there is an 
antecedent debt to ^ be  -dischàrged. 
(3) A creditor cannot , proceed against 
toe shares óf the sons in execution of a: 
decree against the father. (4) In no case can 
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the son's shares be made. liable- during the 
lifetime of the father if the -debt "was. 
neither .antecedent nor for .necessity. ` 

It has been very vehemently urged that 
the three decisions: of the Privy . Council 
reported. in Sahu Ram Chandra v. "Bhup 
Singh (1), Jogi Das. v. Ganga Ram (16) and 
Chet Ram v. Ram Singh (2) support the 
contention, that, as long as:the father is ' 
alive no decree can be passed. against the 
son's share for.a debt incurred by the father, 
and no execution can be levied against the 
són's share ior a decree passed against the 
father. As the law stands .at present a 
creditor can -proceed against tbe share. of 
the sons in the family property.in execution 
of:a.decree obtained against the father with- 
out proving either family necessity or that 
the debt was incurred.to discharge àn antece- 
dent debt.: We have to see: whether the 
three Privy Council decisions relied on by 
the Vakil have really altered. the law on 
this point. In Sahw Ram Chandra v. Bhup 
Singh (i) the. facts were. one .Bhup Singh 
the rst defendant, father of defendants 
Nos. 2, 3 and 4, andthe grandfather of 
defendants Nos. 5 and $, on the 21st Febru- 
ary 1882 mortgaged the family property 
to Sahu Ram Chandra. 


tatit pe = 


‘The question was. whether 
Bhup Singh was justified, in executing: the 
mortgage-deeds so as to bind. the sons, 
Their Lordships, held. that .a loan made. to 


` the father on the occasion of a grant by him 


of mortgage. on the family estate .was not 
an antecedent debt. In the course of their 
judgment they quote the following passage 
from the judgment- in Suyaj “Buns: ‘Koer 
v. Sheo Persad-Singh (19 

“ That where joint ‘ancestral property has passed 
out of a joint family either under a conveyance 
executed by a father in consideration of an antece- 
dent debt, or in order to-raise money to pay off 
an antecedent debt, or-under a sale in execution 
of & decree for a father's debt, his sons by reason of 
their duty to pay their father's debts cannot re- 
cover that property unless they show that the 
debts were contracted'for-immoral purposes, atid 
that purchasers had. notice that they. were so con- 
tracted. Secondly, that the purchasers at an 
execution sale, being strangers to the suit, if they 
(16) 42 Ind. Cas. 791; 21 C. W. N. 957; (1917) 


« 
—a 
Saad r 


M. W. N. 739 (P. C). 


(17) 5 C.r48; 61. A. 88; 4 Sar. P. C. J. 1; 3 
Suth P. C.J. 589; 4 C. L: R. 226; 2 Shome L. R., 
2424 2 Ind. Déc. (N- $.) 705 (P. C). : 


we" 
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‘have not hoticed that the debts’ were so contracted 
até not botihd to make inquiry beyond what Appears 
on the face of the proceedings ” : 

‘ and observe: 

“ "Their Lordships desire to record their adhesion 
to the, following coinment made on this pronounce- 
ment by Sir John Stanley in the case of Chándradeo 
Singh v. Maia- Prasad (18), The learned Chief 
Justice stated: ‘The first of these propositions, 
it will be observed, deals with cases where joint 
ancestral property has passed out of a joitit family, 
either undér a conveyance executed by a father 
in consideration of an antecedent debt, of in 
order to raise money to pay off an antecedent 
debt, or under a sale in execution of a decree for 
the father’s debt. It deals with cases in hich 
ancestral property has passed out of thie family, 
and with no other cases and the words ''antece- 
dent debt" seem to have been used advisedly. 
likewise, the, second proposition deals with thé 
case of a purchase at an execution sale. Neither 
proposition touches a case in which a mortgagee 
of a Hindu father' seeks to enforce his mort- 
gage as against the sons.’ "' 

_ litis quite clear from this passage that 
their Lordships did not intend to alter 
the law as it stood as regards the right of 
an execution creditor to proceed against 
the son's share in execution of a money- 
decree obtained against the father. At 
page 444* their Lordships further observe: 

* Although the correct and general principle 
be that if the debt was not for the benefit of an 
estate then the manager should have no power 
either of mortgage ot sale of that estate in order 
to meet such a. debt, yet an exception has been 
made to.cover the case of mortgage or sale by the 
father in ‘consideration of an antecedent debt. 
This being ‘an‘éxception from a général and sound 
i principle, their Lordships áre of opinion that thé 
exception: “should not be extended. and should be 
very carefully guarded. ” 

In order to justify an alienation by thé 


father there ‘should be an antecedent ‘debt. 
But the contention of the sos is that, so 
long as the father is alive, the share of the 
gons-cannot bé proceeded against in execu 
tion of à décree obtained against the father 
and that the, ‘Court cannot pass a deécreé 
against the sons’ shares also in a Suit brought 
against the father and sons ón a debt con- 
tracted by. the father, and the learned Vakil 
relies very strongly upon the following 
passage of their Lordships in the case 
cited above: 

' While: the DN however, remains ‘in life, the 


stent to affect. the son’s and grandson’s shares 
in. the propérty in respect merely, of their pious 


(18) 7 Ind; Cas. 479 i $1 A, oe oe 1963 6 -A 
L. J. 263 
* Page "d 39 fe hen dn. 





obligation to'pay off their father' s debts, and not 
in respect of the debt having been truly incurred 
for the interest of the estate itself, which they with 
. their father jointly own, that attenfpt must fail ; 
and tlie simplest of all reasons niay be assigned 
for this, namely, that before the father's death he 


" máy pay off the debt, or after his death there may 


be .ample -personal estate belonging to the father 
himself out of which the debt may be discharged. 
In short, thé responsibility to meet the father's 
debts is one thing, and thé validity of a mortgage 
ovér the joint estate is quite another thing. Accord- 
ingly, the case founded merely upon pious obliga- 
tion and so strenuously argued before the Board, 
fails in thé present instance by reason of the fact 
thát Bhup Singh who contracted the debt, is still 
alive and thére is a concurrent finding by both the 
Courts below to the effect that the plaintiffs have 
failed to prove that the debt of Rs. 200 for which 
the mortgage was, granted, was incurred for any 
elegal necessity or bericfit to the estate. ' 


This casé was followed in Jogi Das v. 
Ganga Ram (x6). Lord Haldane, delivering 
the. judgment of their Lordships of the Privy 
Council; referred to the case of Sahu Ram 
Chandra v. Bhup Singh (1) in the following 
terms :— 

“In that case it was laid down in effect that the 
joint property could not be alienated as against 
co-sharers by way of mortgage, or otherwise, 
except for necessity or.for payment of an actual 
antecedent debt, quite distinct from the debt 
incutred in the mortgagé itself; and that in exe- 
cution the tramsaction could not stand, and it 
was added that thé mere circumstance of a pious 
obligation does not validate thé mortgage." 

In the iecent case of Chet Ram v. Ram 
Singh (2) Lord Shaw in deliveriig the judg- 
iment of their Lordships quotes with approval 
the third passage in Sahu Rain Chandra’s 
case (1) extracted above. There was no con- 
téntion in that case that the sons were not 
liable during their father’s lifetime for debts 
contracted by him. ‘The only question in 
controversy was whether an alienation by 
a father could be supported on the ground 
that theré was an antécédent debt when 
the debt was not teally antecedent but 
only antecedent in point of time. Their 
Lordships held that in order to constitüte 
an antecedent debt to justify an alienation 
the debt -should not be merely antecedent 
in point of time but it should be antecedent 
in fact. 

A careful examination of these cases 
‘shows that thete is no warrant for saying 
that their Lordships inténded to alter the 
law as regards the liability of the’ sdn’s 
share for the father’s debt: The law has 
been settled for over a getieration as regards 
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this point, In Minakshi Nayudu v. Immudi 
Kanaki Ramaya Goundan (19) it was leid 
down by the Privy Council that a father's 
debt could be impeached only on the ground 
that the debt was illegal or immoral, and 
the sons could not set aside a sale by the 
Court in execution of a decree obtained 
against the father. In Khalilu Rahman v. 
Gobind Pershad (xs) the learned Judges 
of the Calcutta High Court stated the law 
‘thus :— l e : 

“In this case the mortgage-creditor sues, first, 
a mortgagor and his sons, and, second, the son of a 
deceased mortgagor, and seeks his remedy against 
the ancestral property of all members of a joint 
family. It is certain that he is entitled to a decree 
against the mortgagor in respect of his own share. 
It is also-clear that the mortgage, so far as it was, 
contracted to pay a debt not illegal or immoral, 
existing when the mortgage-debt was contracted, 
is good against the shares of the sons of each mort- 
gagor. No authority need be cited for this. It 
is also now established that a decree for a personal 
debt of the father, not illegal or immoral, may be 
enforced by sale in execution in his lifetime of the 
entire joint family estate. Minakshi Najudu vw. 
‘Immudi Kanaka Ramaya Goundan (19). This is 
one of the advances lately made on the older law 
which made the son's share liable in. respect of the 
pious duty to pay the father’s debts, after his 
natural or civil death.” 

They quote the following passage from 
Mayne's Hindu Law, paragraph 283, page 
309 of the 4th edition: “ But Limagine that 
no suit could be brought directly against 
sons, based solely on their liability to pay 
the debt of their father, until he was either 
actually or civilly dead, so that the estate 
had legally vested in the sons," and re- 
mark, “Recent decisions in this Court are 
not quite in accordance with this opinion ". 
So it may be taken to be settled law that 
the sons' share could be proceeded against 
-in execution of a decree obtained against 
the father. It follows from that that a 
Court could pass a decree against the sons' 
share of the family property. It is now 


settled that the sons may be bound by proper’ 


proceedings taken by the creditor against 
the father to enforce a money-debt due to 
- him, although the sons are not made parties 
to the suit. Mayne’s Hindu Taw, page 
413, 8th edition. The case of Sahu Ram 
Chandra v. Bhup Singh (1) has been consider- 
ed in three recent:cases by the Madras High 
Court. In Vinjanapatt Peda Venkanna v. 
.-(19) 12 M. 142; 16 I. A. 1; 5 Sar P. C, J, 271 

P jur. P 4 Ind, Dec. (s) 448. Ber 


l'adiamannati Sreenivasa Deckshatulu (5) the 
learned Chief Justice and Kumaraswami 
Sastri, J. distinctly overruled the conten- 
tion that the sons are not bound to pay 
the father’s debt as long as he isealive. 
The learned Chief Justice (Sir John Wallis) 
observed at page 141,* “As it appears to me 
that the creditor’s right to bring the son’s 
shares to sale for an antecedent debt and the 
long line of decisions which support it were 
not considered by their Lordships in the 
recent case, I think it should not be treated 
as overruling them, and that, if we are to 
depart from what has been the settled law 
of this and other High Courts for so many 
years, it should be in deference to a clear 
expression of their Lordships’ opinion with 
refesence to this particular question and 
not on any inference from the reason given 
by their Lordships in settling a conflict in 
the Indian Courts on another point." Kuma- 
raswami Sastri, J. observes at page 142*: 

“The second appeal should be allowed not on 
the broad question raised by Mr. Parthasarathi 
Aiyengar as to the non-liability of a son to pay 
his father’s debts during the father’s lifetime, a 
conclusion which according to appellant's Counsel 
is the logical result of the recent decision of their 
Lordships of the Privy Council in Sahu Ram Chandra 
v. Fhup Singh (1), but on the narrower one that 
a son is not after partition liable to be proceeded ` 
against in respect of simple personal debt incurred 
by the father before partition whatever his rights 
may have been if they had continued joint.” ` ` 

Saha RamChandra's case (x) was considered 
by the Full Bench in the case reported as 
Arumugam Chetty v. Muthu Koundan (20), and 
bya Division Bench in the case reported as 
Kandaswanu Gounden v. Kuppa Moopan (9). 
In the latter case the learned Judges observe 
at page 423,T “ Weare bound by these views 
and must hold that the observations in Sahu 
Ram Chandra's case (x) do not alter the law 
on the point we are considering and we 
must follow the rule in the earlier cases, 
In fact, such a point was not raised at 
all before the Privy Council. The point 
that their Lordships were considering was 
whether the mortgage was as such binding 
on the sons and whether a mortgage decree 
could be passed against them.” Sahu Ram 
Chandra's case (t) was considered by the 

(20) 52 Ind. Cas. 525; 42 M. 711; 9 L.-W. 565; 


(1019) M. W. N. 409; 37 M. L. J. 166; 26 M. L. 
. 96. 
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“Bombay High Courtin Hanmant-Kashinath 
.v. Ganesh Annaji (xo). After discussing 
it and the case in Vinjanapati Peda Venkanna 
‘vy. Vadlamannati Sreenivasa Deckshatulu 
(5)* the learned. Judges observe :—" The 
- judgment . thus 
doubt on the well-established remedies of 
the creditor in exectition impliedly recognises 
them." In that case a money-decree was, 


. obtained against a Hindu father for his 
failure to account as a trustee and in execu-- 


tion the ancestral property was attached. 
The sons having applied to raise the attach- 
ment on the ground that the mondy-debt 
iu the decree against their father was tainted 
with illegality and immorality and that 
their shares could not be made liable ir» 
execution during the lifetime of their-father. 
It was held that the decretal-debt of the 
father for breach of civil duty as trustee 
was not Avyavaharika and held further 
that the shares of the sons in-the ancestral 
property could be attached and sold during 
the lifétime of the father for the satisfaction 
of his personal debt not tainted with illegali- 
ty or immorality *. In Madhu Sudan Das 
. Mohant v. Iswari Deyt Debt (21), Richard-. 
son, J., observes at page 349*: . 


“ As it appears to me, the language of their Lord- 


ships in Sahu Ram Chandra's case (1) shows that 
they did not intend to alter the law applicable to 
such a case as the present. Their Lordships pur- 
pose was to dissipate the uncertainties which had 
gathered - round the term ‘antecedent debt 


in conncetion with voluntary alienations by the. 
father of immoveable family property. The case, 


before their Lordships was that of a mortgage." 

. Both the. learned Judges held that 
the judgment in that case did not alter 
the law and. that a decree 
against the father personally could be 
executed against the family property includ- 
ing the shares of the sons. So it is quite 
clear from all. these cases that a creditor 
who obtains a personal decree against the 
father could execute the decree against 
the shares of the sons and that the Court 
could pass a decree for a personal debt of 
the father against the sons’ shares as well. 
In Kandasami Goundan v. Kuppu Moopan 


(9) Oldfield, J., and Krishnan, J., indicate | 


(21) 61 Ind. Cas, 25; 48 C. 341; 24 C. W.N. 
049. - f 
*Page of 48 G.— [Ed] 
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so far. from throwing: 
"purpose. 


passed. 


how this is to bé done. At page 424* they 
observe : 

“In the present case, though the plaintiff prayed 
expressly for a decree under O. XXXIV, r. 6, 
against the ancestral property, the sous did not 
plead or prove that the debt was illegal or immoral. 
They cannot be given a fresh opportunity for the 
The plaintiff is, therefore, entitled to a 
decree as he asks for under rule 6 against the 1st 
defendant personally and against the ancestral 
property of himself and his sons." 


bt is urged by the appellant that in the case 
of one document there was an antecedent 
debt in the case of the other, the debt was 
incurred to pay off some other debts. Ex- 
hibit A does mention that a debt of Rs. 2,000 
had been previously incurred, But Exhibit B 
does not clearly make out that there was 


a previous debt.- It is unnecessary to decide 


the question whether there were antecedent 
debts or not as no mortgage-decree is to 
be given. 


- The appellant will have a personal decree 


against the rst defendant and for any un- 
satisfied portion thereof after selling the 
tst defendant’s share against the shares 
of the defendants Nos. 2 to 5. With this 
modification of the lower Court's decree 
the appeals are dismissed. 

In the résult Appeal No. 176 is dismissed 
without costs, the appellant has failed on 
a technical point. The plaintiff in Original 
Suit No. 40 of 1915 did not contest the 
validity of the mortgages. In the circum- 
stances the respondents Nos. 6 and 7 are 


.not.entitled to their costs in appeal. 


Appeal Suit No. 177 of 1920 is allowed 
only as regards the personal remedy against 
the rst defendant and the liability of the 
son's shares in the family property. De- 
fendant No. x will pay the suit amount with 
interest at 6 per cent. from the date of plaint 
tothe date of realisation together with costs 
throughout, and defendants Nos. 2 to 5 
will pay out of the family assets the portion 
of the amount of the decree not satisfied 
out of the rst defendant's share. Appellant 
will pay the costs of this appeal. One set 
to respondents Nos. 6 and 7. | 

V. N. V. i 
> S. D. Appeal No. 176 dismissed. 

"ue . Appeal No. 177 allowed, 
*Page of 43 M.—(Ed.) 2200 
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TOLA RAM V. CHANDU MAIL-TOTA EAM. 


LAHORE HIGH COURT. 
, Cvm, REVISION PETITION No. 122 OF 1922. 
August 2, 1922. - 


Present. — Mr. Justice Broadway: 
TOLA RAM AND ANOTHER—PLAINTIFFS— 
PETITIONERS 
VEYSUS, 


THE. Jor Hindu FAMILY SHOP 


INDIAN CASES. 


| CHANDU MAL-TOTA RAM-——DEEENDANTS 


— RESPONDENTS. 
t. Civil Procedure Gode' (Act V of 1908), ss Po 
TF ai idis order rejecting-— Revision. 


“An order rejecting an application for review is 
nót open. tö revision except in the case of àn ob- 
vious injustice. 


Ram Lal v. Ratan Lal, 26 A.'572 and Sewa - 


Dai Pershad v. Karma Chand, to Ind. Cas. 725} 
35 P. W. R. 1911 fefertéd to. 

Petition, tinder section 44 of Act IX of 
Ig1r9, for revision of am order of the Munsif, 
First Class, Khanewal, dated the r4th of De- 
cember 1921, rejecting the application for 
feview' of an order of the Munsif, First Class, 
Khanewal, dáted the 3rd March 1922. 

* Sheikh M ohammad I ftikhar Alt, for the 
_ Petitioners. 

-Lala Anant Ram Khosla, for. 
spomdents. . 

JUDGMENT. —The firm of Seth Prem 


the. Re 


- Chand-Dharam Chand, acting through Seth 


Baldev Das, filed a suit. against Chandu 
Mal and.others carrying, on business as 
a joint Hindu family. The suit first went 
to the Court of. the Munsif. at Multan who, 
after the case had ptoceeded up to a certain 
stage, sent it to the District Judge point- 


“ing out that the case. fell within the juris- 


diction of- the Munsif at Khanewal. The 
learned District Judge accordingly, on the 
oth February 1921, directed the transfer 
of the case to the Mursif at Khanewal. That 
officer on the Irth. February rg2r caused 
notices to be issued to the parties 
for the 3rd March r92x. ‘The notice to 
the plaintiff. firm was sent to Baldev Das, 
“who, however, had already. died and his 
“Munshi Asa. Nand reported this fact 
on thé back of the.summons saying. that 
the other partners were, in Bikaner. On 
the 3rd March i921, however, the learned 
Munsif- passed an order _ dismissing the 


‘suit in. default. . 


- On-the 30th May 1927, the sons of Baldev 
Das filed an application for review of the 
order of dismissal, dated the 31st Match 
I02I. 


» Li 


~ 


- injustice. 


This application i was dismissed on . | 


[1923 


the r4th December 1921. The sons of 
Baldev Das have now come up to this 
Court through Mr. Iftikhar Ali under sec- 
tion 44 of Act IX of r919, and I have heard 
Mr. Anant Ram Khosla for the respondent. 
Mr. Iftikhar Ali contended that, while 
he was not asking for a revision of the order 
rejecting the application. for review; he .de-- 
sired to have the order dated the 3rd March 
I921 set aside as being illegal, and urged 
that, when that order was set aside, the ordet, 
dated the r4th- December xg21, would be 
rendered -of no effect. Mr. Anant: Ram, 


-howe¥er, urged, on the authority of Sewa 


Dat Pershad v. Karm Chand (x) and Ram 
Lal v:. Ratan Lal (2),. that ati ordre 
erejecting an application for review was: not | 
open te revision. ^ 

. This view appears to be correct but, never- 
theless, I think that this Court would have 
power to interfere in the case of an obvious 
In the. present case, however; 
it will be seen that the petitioners had two 
coursés:open to them. . Firstly; they -could 
‘move the Court to set aside the order of 
dismissal or they could prefer an appeal 
.against that order, and had they adopted 
the latter course it seems to me that they: 
would have had an excellent case for the : 
extension of the period of limitation: . 

They; however, chose to adopt neither of 
those courses but proceeded to apply for a. 
review. It seems to me that when the Legis- 
lature has given a fight of appeal, which 
right of appeal has.not been taken advant- 
age of, this Cotürt should.not interfere on 
the revision side. 

I, therefore, dismiss this petition but, in 
the circumstances of. the case, leave the 
parties to” bear their own costs in this oust, 

Z, K. 


8 


Petition’ emessa. ; 


"10 Ind. Cas.-725; 35 P. W. R. 1911. 
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. SIND JUDICIAL COMMISSIONER S . - 
" , COURT, /. ., 
FULL BENCH. l : 
~“ SECOND CIVIL, APPEAL NO. 46 OF 1917. 
js August 8, 1921. 


Présent -—Mr. Kennedy, J. C., Mr. Raymond,- 


A.J. C., and Mr. Kemp, A. J. C.. 


Musamma;: HURI alias ALIM. KHATUN—: 


Fo wa 


PLAINTIFF—APPELLANT 
Versus ` 
ROSHAN KHUDABUX AND ANOTHER— 
^. DEFENDANTS— RESPONDENTS. 
` Evidence Act (I of 1872),s, 115— Estoppele- Minor 
— False representation as to age—Innocent ye- 
presentation—Fraudulent — vepyssentation —Specific 
Relief Act (I of 1877), s. Ax —Suit lo set aside 
conivact by | minor— Compensation — Restitution—» 
Equity- l 
- By Full Bench.—If a minor, representing him- 
. Self, to:be of age, enters into a contract and sub- 
sequently sues to set it aside, he is not estopped 
:« irom. pleading that he was minor at the-time of 
', Xhé contract. (p. 164, col. 1.) 
^ Per Kennedy, J. C.—If a minor enters into an 
agreement by making a false representation as to 
his age—be. the representation fraudulent or inno- 
cent—and the property which he has received in 
‘consideration of the agreement is in his possession, 
whether that property is in specie or even funds 
ear-marked, or otherwise easy of identification, 
the Court will compe! him to restore such property 
. before giving him the relief of setting aside the 
‘agreement. Where, however, there are no goods 
án -specie or immioveables or ear-marked or easily 
identifiable funds in possession of the minor, 
the Court will not in all cases compel him 
to make necessarily compensation in part or in 
whole to the other contracting party. "The Court 
will at least direct the. restitution by the minor of 
such part of the consideration of a void agreement, 
as may be in his hands. 
. cent misrepresentation the minor is bound to refund 
the property over which he has control. (p. 164, 
cols. 1 & 2 UM C. 
Quare.— Whether the Courthas power in a proper 
case to.order. compensation as distinguished from 
restitution: (p. 164, col. 2.) 


i 


Per Raymond, A. J. C.—The word “ person” . 


in section 115, Evidence Act, inchides a minor. 
(p. 165, col. 2.) 


The principle of-estoppel cannot be invoked: 


to defeat the plain provisions of the ‘statutory law 


or to validate that which the law expressly declares: 


to. be void and unenforceable. (p. 165, col. 2.) - 
'  Hstoppel.is a rule of evidence and creates no 
substantive rights. (p. 165, col. 2.) 


` The law. relating to estoppel must .be read with . 


and subject to other laws in force, such as those 
relating to Contracts. To'allow tlie principle of 
-estoppel to operate in the case of a, minor so as 
io preclude him from proving his minority, at the 
time of. the. contract is indirectly an attempt 
a Rn a contract that is void. (p. 166, 
col. 1. CAMS ERE 


Ii 
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Even in the case of inno- 


101. 


There is no estoppel against an-Act of the Legis. 
lature. (p. 166, col. 1.) | 

To constitute an estoppel it is ‘necessary that 
the statement or conduct charged should be inten- 


. tional with the object of inducing the other party 


ae m his . position in consequence, (p. 160, 
col. 2. 

As regards the application of the rule of estoppel 
to a minor there is no distinction in principle NAK 
ween a minor plaintiff and .a. minor ‘defendants 
(p. 166, col. 2.) ste age, oie 
ə in the case of an innocent representation by a 
minor the party entering into a contract with him 
is not entitled to claim compensation if the contract 
is held to be.void owing to minority, and, therefore, 
set aside by Court, but if the representation is 
found to'be fraudulent and the property which 
the minor has obtained as a result of his fraud 
is traceable, then equity may order him, asa con- 
dition precedent to being granted relief, to make 
restitution on the principle that he who seeks 
equity must do equity. Thatis to say, if an infant 
is old and cunning enough to contrive and ca 
out a fraud, he ought not to be permitted to take 


. advantage of his own fraud and if the property 
- which he has obtained still exists in specie, he may” 


be compelled to restore it, but if he has obtained 
money which has probably been spent, and there is 
no possibility of tracing it, and, therefore; of restor- 
ing the very thing obtained by the fraud, it would 
be euforcing a void contract if he were.made to 
repay it. In other words, a distinction must be 
observed between restitution and repayment; 
(p. 167, cols, x & 2; p. 168, col. 1) 4 

Per Kemf, A. J. C.—The law of estoppel, as 
found in section 115, Evidence Act, is a proa 


'vision in a Code of adjective law which regulates 


the proofs of rights and liabilities existing under 
the substantive law. No provision in the Evidence 
.Act can operate to create a cause of action where 
none exists in law. The Court cannot ignore the 
fact of minority and by applying the law of estoppel 
a a to the real status of any party. (p. x69, 
col. 2. 

The minor would only be required to restore 
property which he still retaius and not to repay 
money which has been lent to him and he has spent, 
To compel him to repay the money he has spent 
would be to compel him to perform the very obli- 
gation the law says is void. (p. 170, col. 2.) 

A minor plaintiff praying for relief must perform 
equity if he seeks equity and the Court may, thereo 


‘fore, under section 41, Specific Relief Act, require 


him to restore any property in his possession, which 
he has obtained by his misrepresentation. -Such 


‘compensation does not extend to moneys received 


and spent by the minor. (p, 170, col, 2.) , 
Failure to make such enquiries as.an ordinary 
prudent man would make as to the age of'a"minor, 
may, under certain circumstances, be evidence of 
the fact that the person to whom the misrepresen- 


‘tation was made was mot actually deceived. 


(p. 170, col. 2.) 


“Appeal against the decree of the Assist- 


ant Judge, Larkana. 


- ORDER OF REFERENCE. _ 
Kennedy, J. C.—Iu this case Musammat 
Huri executed-a sale-deed of certain property 


wb 
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to the respondents. It appears that con- 
sideration was paid; at any rate, to a certain 
extent. But the appellant now sues to set 
aside the sale on the ground that at the time 
she executed it she was a minor. It has 
been held that she-was, as a matter of fact, 
a minor at the time she executed the sale- 
deed being under the age of 18 It 
appears also that she stated in the sale-deed 
that her age was 25. And it is now 
found, though this finding is perhaps open 
to challenge, that the vendee did actually 
believe that she was.a major and that this 
belief was induced by her statements in 
general and not merely by the statement 
made in the sale-deed. It is, however, also 
stated that there was a source of information 


' open to vendees from which they could have 


easily obtained the knowledge of her real 


age. The original Trial Court ordered cancel- - 


lation of the sale-deed and directed the plaint- 
iff to recover the possession of the land, etc. 
On the appeal to the District Court, the 
Assistant Judge of Larkana amended the 
lower Court's decree and awarded the said 
reliefs on condition that the plaintiff paid 
to the defendants consideration money paid 
by them with the interest at 6 per cent. 
The case has now come up on appeal here. 
And the question.as" to the ultimate effect 
of a contract made by a minor on the parties 
thereto is again raised. The respondents 
have taken cross-objections to the effect 
that the lower Appellate Court should have 
held the plaintiff-appellant as estopped from 
“pleading minority and the suit should be 
altogether dismissed. 
-~ The points now at issue are discussed by 
à Divisional Bench ot this. Court in the case 
reported as  Lwnidomal — Khicomal v. 
.Ghanumal Jamnadas (1). It would appear 
"that the result of the decision leads to 


P? 


' certain difficulties in the disposal of this 


case. In that case De Souza, A. J. C, 

held that the doctrine of estoppel cannot 
be applied to these cases in full vigour, 
as that would lead to conflict between the 
substantive law and the law of evidence, and 
he he'd in such cases the equitable principle 
should be applied that a person shall not 
take advantage of his own fraud. And, 

therefore, when the minor has by fraudulent 
mispresentation  nduced some person to 
‘deliver anything of value as consideration 

(1) 62 Jad. Cas. 247; 14 S. L. R. ioj 
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of & contract which proves to be void on 
account of minority of the other party there- 
to the minor cannot avoid the contract 
without compensating the person defrauded. 
No doubt,if this view of the law is correct 
it would be open to this Court in this case, 
if it finds there has been actually mispresenta- 
tion, to set aside the sale, provided that the 
appellant compensated the respondents, as 
it has been decreed by the District Court. 

On the other hand, Kircaid, J. C., held 
that these cases must be disposed of on the 
principle of estoppel, 7. e., that the minor. 
in such a case must be deemed to be a major 
and he cannot be heard to say that he was 
4t the time of the contract actually a minor. 
If this view of the law is correct, it would 
appear that the defendant's purchase must 
be held good and that no redress can be 
given to the minor even on full payment 
of compensation, 7. e., the suit must be dis- 
missed stmpliciter as Bigs in the cross- 
objection. 

The authorities appear to be all reviewed 
and considered in the judgment of De Souza, 
A. J. C., and it would appear that a consider- 
able conflict of opinion both among the 
Indian High Courts themselves and between 
Indian Courts and the English Courts exists 
as to the principle applicable. It is desir- 
able, Ithink, that the matter should not now 
be left in:the state of uncertainty in which 
it had been left by the case of Lwmidomal 
Khiüoomal v. Ghanwmal Jamnadas (x). 
And I think the following question’ 
should be settled definitely :— 

(I) In the case stated is it open to the 
appellant to plead that at the date of sale 
she was a minor or is she estopped from set- 
ting up the minority? And if so, whether 
any order can be made other than one dis- 
missing the suit. 

(2) Whether such an estoppel will operate 
when the minor is plaintiff only or whether 
it will also operate when the miror is the 
defendant ? 

(3) If the rule of estoppel is not to be 
applied to minors, whether persons entering 
into contracts with minors are entitled to 
claim compensation from the minors if the 
contract is proved to be void owing to minori- 
ty and, therefore, set aside by the Court, ‘but 


‘such contract was entered into under mis- 


presentation made by the minor that he 
was a major? 


1.8 or 
Vol. 51] 
HURI V. ROSHAN KHUDABUX. 

(4) What isthe nature of representation 
made by the minor which would make it 
. equitable for the Court to refuse him relief 
or.grant him relief only on payment of com- 
pensation” t.e, must such misrepresenta- 
tion be fraudulent or, on the other hand, is 
there any correlative duty on the part of per- 
sons entering into contracts to make inde- 
pendent enquiries as to the minority of 
. persons contracting with- them ? 

We, therefore, refer the above points io 
the decision of Full Bench under r. 3, 
Chapter I, Rules of the Court. 





- Mr. Rupchand Billaram, for the Appellant. 
Mr. T ahi Maniram, for the Repone 


ents. 
"OPINION. 

Kennedy, J. C.—This case was referred 
to the Full Bench for the decision of certain 
points given in order of reference which 
also contains the facts of the case. The 
case briefly put is one of a person who was 
a minor at the time when she executed a sale- 
deed and she now seeks to regain possession 
_of the property transferred by the sale-deed 


on the plea that at the time she executed, 


the sale-deed she was a minor. The first 
point referred is the question whether she 
is estopped by the provisions cf section 115, 
. Evidence Act, from raising the plea cf mincri- 
ty. As pointed out in order of reference, 
the difficulty has arisen in consequence of 
the various views of Courts on this pone 
"The whole matter is dealt with in the judg- 
ment of Dr. De Souza, A. J. C., in the case 
quoted in Lumdomal Khiloomal v. 
Ghanumal Jamnadas (1), where the 
authorities are fully reviewed. I have much 
hesitation in differing from the learned Judi- 
cial. Commissioner and the learned Judges 
of the Bombay High Court, who held that 
the principle of estoppel should apply in 
stich cases and I was at one time inclined 
to hold that the doctrine was correct. On 
further consideration, however, I am cf 
the opinion it is not.. To put shortly the 
principle is as follows :— 


“A sues Bon a "contract. B says that 
the contract is void, for B was a minor when 
he entered into the contract. A says that 
at the time he .entered into the contract 
B said that he was major and deceived A 
inta tbe belief that he was a major." . 
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to prove that he.was a minor. 
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The Court then says B will not be allowed 
That is to 
say, for the purpose of the litigation B must 
he deemed to hdve been major. The Court 
has, therefore, no power to restore the minor 
to the position where he was before he entered 
into the agreement even on compensation, 
Itseems to me that this will lead to danger- 
ous consequence. It will open a wide door 
to the spoliation of minors, even of persons 
of very tender years. The matter is not 
one merely between party and party. It 
concerns the State to protect its future full 
Citizens who are unable to protect themselves 
and this it has done positively by the provi- 
sions of the Contract Law. I very much 
doubt whether the Legislature intended 
these consequences and I observe that both 
the law protecting minors from the effect 
of agreements and the law of estoppel are 
drawn from the English law. It is not 
held in England that the minor is estopped 
from pleading his minority. It must, 
therefore, as pointed out by Dr. De Souza 
in his judgment, be the case that section 115, 
which is framed to express the English law, 
does mot operate to estop the minor from 
pleading his minority. It is not apparently 
thé case that the word “ person " in the 
section does not include minor or certified 


Junatic or other person under a disability 
to contract owing to imbecility of judgment. 


But it might -be held that such a person 
could not be Held to have “ intentionally ” 
caused anything. It must be considered 
that the intention implied in the word 
“ intentionally " is the intention formed 
by a person capable of forming a mature 
judgment t. e., forming an intention with 
full knowledge ‘of its consequence and this 


will not be the case in the case of a minor 
or lunatic. 


But what I should prefer to 
rest my opinion on is the sound principle 
where there is a direct provision of positive 
statutory law, that positive provision of 
substantive law cannot be over-ridden 
by an application of an adjective law. As 
judicially interpreted, the Contract Act 
makes contracts entered into by a minor 
void and the Court.should not be compelled 
to pronounce them valid by the provisions 
contained in the Evidence Act. Jt may 
also be argued that a person who relies upon 
a contract has to show that he has a contract 

im his favour, a void agreement is not g 
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contract. ‘And an agreement entered into by 
aminoris void, therefore, the other party 
to such an agreement has not contracted 
and the basis of his case is gone. 

‘I; therefore, answer the first point referred 
by answering, that the minor is not estopped 
‘from setting up the minority. The question 
"put in the second part of the first point of 
` refererice does not arise. 

The question put in the second point of 
reference does not arise, the law of estoppel 
having no application. 

Coming now to references Nos. 3 and 4, 
it would appear that the order of reference 
is too wide. At the time of making the. 
reference it was not absolutely clear that" 
there was no finding of fact binding us as 
to the misrepresentation being fraudulent. 
It is, however, now agreed that in this parti- 
cular case fraud is not set up and, therefore, 
not found. "Therefore, in this case the 
question what the Court should do if there 
has been fraudulent misrepresentation by 
the minor does not arise. I do not propose 
to consider it. 

. Coming now to the judgment of Dr. De 
Souza, A. T. C., itis, I apprehexd, incórrect to. 
say that the Court will direct restitution by 
the mino: in all cases or set aside the contract 
only on the minor's making full compensa- 
tion to the other party, for that, it seems 
‘to me, would practically render these con- 
tracts, which the law declares to be void, 
valid or voidable only. It is making the 
minor liable for a tort arising ultimately 
from à breach of contract, or a debtor in 
respect of money which he is not legally 
bound to pay. This would amount to 
amending the substantive law and saying 
that the Court will only set aside bargains 
enteredinto by minors when they are extreme- 
ly unfavourable to minors, for it is only 
in such cases that the minor (if he knew 
‘that he had to pay full compensation) will 
institute or defend an action. This, as I 
have said before, would lead to the spoliation 
of the minors and, to all intents and pur- 
poses, do away with the protection which 
the law extends to them. It seems to me 
where there is any property in possession 
of the minor which he has received in con- 
sideration. ot the agreement whether that 
property is in specie of even funds ear- 
marked or otherwise easy of identification, 
the, Court will ey compel him torestore 


we 
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such property before giving him the, relief 
he asks for. And I apprehend that this 
will be the case whether the representation 
by the minor is fraudulent or innocent. 
Where, however, there are no goods in specie 
or immoveable’s or ear-marked or easily 
identifiable funds in ear-marked possession 
of the minor, the Court will not in all cases , 
compel him to make necessarily compensa- . 


tion in part or in whole to the other contract- 


ing partv. Whether the Court has power 


. in a,proper case to order compensation, as 


distinguished from restitution, is a matter 
as to which I prefer to reserve my opinion. 

I would, therefore, answer the 3rd point 
referred by saying that the Court will at 
least? direct restitution by the minor of such 
part of the consideration of a void agreement 
as may be in his hands. . 

Ás regards the 4th point, as pointed out 
by me, this question. does not really arise 
in this reference. It is not desirable to lay 
down any academic finding. It is sufficient’ 
to say, as above, that even in the case of 
innocent misrepreserftation the minor is 
bound to refund the property over which 
he has control. 

I do not, moreover, agree with the learned 
Additional Judicial Commissioner, Dr. De 
Souza, in the judgment referred to, that the 
Court must dismiss the suit of the . plaintiff- 
minor seeking to avoid the agreement on the 
ground of minority, if the plaintiff does notin 


' his plaint tender compensation or restitution. 


It seems to me that itis open to the Court 
to give the plaintiff a decree for less than 
he had demanded if the Court finds him 
entitled to less relief. I can see no reason 
why, where in a suit the minor is concerned, 
as the plaintiff and not as defendant, the 
Court should not decree restitution to the 
plaintiff, if necessary on terms. 

Applying these principles in the case 
before us, the facts are that this young 
Muhammadan girl had for some years an 
account with one Ratanmal, the account 
starting when she was at the most 16 years 
of age. The accounts were never -scruti- 
nised and in 1914 she executed a mortgage- 
deed on very uniavourable terms to Choith- 
ram, tbe partner of Ratanmal, the consider- 
ation being the balance of the account and 
some nominal cash.payment. In this deed 
she stated her age as 20. Within rr months 
she executed the sale-deed in suit, the con» 


* 
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sideration being Rs. 1,500,namely,the amount 
of the old mortgage and Rs. 200 nominal 
payment in cash, which sum apparently 
. was not paid, the balance was.a mere transfer 
, of her liability to Choithram from her name 
to that of the defendants. In this deed 
she states her age 25 it being actually less 
than 18. Itis found that.this misrepresen- 
tation was not -fraudulent and that the 
defendants did not try to learn what her 
- real age was, as they might easily have done. 


The whole transaction reeks of fraud on the- 


part of Ratanmal and Choithram, and the 
defendants are clearly, the tools or accom- 
plices of Ratanmal, who has by this means 
conceived that. he has been able to get his, 
dealings with this young girl put beyond" 
the reach of investigation. No funds réached 
the hands of plaintiff and there can be no 
question of restitution by plaintiff. 

... I would, therefore, set.aside the order of 
the first Appeal Court and restore that of 
the Court of the first instance with costs 

` throughout. 


Raymond, A. J. *Ü.—'The first question 
referred to the Full Bench is “In the case 
stated is it open to the appellant to plead- 
that at.the time of sale she was a minor or 
is she estopped from setting up thé minority ? 
And if so, whether any order. can be made 
other than one dismissing the suit. ’ 

In answering the above it must be borne 
in mind that in the first instance no fraud 
nor any fraudulent representation was alleged 
by the defendant-tespondent as against 
the appellant in his written statement in 
the Trial Court. On the pleadings the issue 
that was raised on the question of estoppel 
was “Is plaintif estopped from raising - 
the plea of minority by reason of showing 
herself as 25-years old in the sale-deed ? ” 


Section, 115, Indian Evidence Act is as 
follows: ‘‘ When one person has, by his decla- 
ration, act or omission, intentionally caused 
or permitted another person to believe a thing 
to be true and to act upon such belief neither 
he nor his representative shall be allowed, 
iu any suit or proceeding between himself and 
such. person or his representative, to deny 
the truth of that thing" Now, in my 
opinion, there is no reason for excluding 
minors from the scope of this section, and 
restricting its application. as was done in the. 
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case of Brohmo Dutt yv. Dharmo Das Ghose 


(2. Itis an elementary rule of construction 
that it is to be assumed that words are 


"used in their popular meaning unless they 


have. acquired a technical meaning and as 
said in Maxwell's Interpretation of Statutes, 
“the Legislature must be intended to mean 
what it has plainly expressed and sane eed 
ly there is no reason for misconstruction ” 
In, section 118, Indian Evidence Act, it is 
obvious that the words “all person.” 
include minors and similarly in section 122, 
Indian Evidence Act, the words “no persons" 
would apply to minors. I would, therefore, 
read the word “ person" in section 115, 
Indian Evidence Act, in its natural sense 
as including a minor. But, on the other 
hand, I cannot agree with the view expressed 
in Dadasaheb Dasrathrao v. Bai Nahant (3), 
where Beaman, J. remarked “ Estoppel is a 
law of allegation and proof,and a minor,being. 
a person within the contemplation of section 
IIS, and having by direct declaration inten- 
tionally caused the plaintiff to believe that 
he is a major, is precluded absolutely from 
denying the truth of that assertion, that 
is to say, he might not plead,—much less 
prove,—that*at the time the conveyance was 
executed he was in fact not a minor." -If 
a minor is to be absolutely precluded from 
proviag the real state of things, and hence 
incapable of pledding, much less proving, 
that he was a minor at the time the contract 
was made by which he is sought to be bound, 
then virtually the principle of estoppel is 
invoked to defeat the provisions of the 
statutory law and to validate that which 
the law expressly.declares to be void and 
unenforceable. Estoppelis a rule of evidence . 
and creates no substantive rights. Now, 
it is a rule of substantive law, as finally 
settled by the Privy Council in the case of 
Mohori Bibee v. Dharmodas Ghose (4), that 
under the Indian Contract Act all contracts 
entered into by minors are void. Can a 
minor then be held liable by virtue of estop- 
pel in respect of a contract which the Statute 


(2) ps C. 381; 3 C. W. N, 468, 13 Ind, Dec. 


(N. S.) 846. 
(3 41 Ind. Cas. 180; 41 B. 480; 19 Bom. IL. 
561. 
à 3o C. 5391 30 I. A. 1141 7 C. W. N. 4411 


5 Bom, L, R. 421; 8 Sar P.. c. 1 374 (P. C). 
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declares to be void. The law relating to 
the estoppel must be read with and subject 
to other laws in force, such as those relating 
to contract. Golam Abdin Sarkar v. Hem 
Chandra Mojyumdar (5). And to allow the 
principle of estoppel to operate in. the case 
of a minor so as to preclude him from proving 
his minority at the time of the contract 
is indirectly an attempt to.bind him by a 
contract that is void. As was said by Ameer 
Ali in the case of Brohmo Dutt v. Dharmo Das 
Ghose (2), when the law of contract declared 
that an infant should not be liable upon a 
contract or in respect of fraud in connection 
with a contract he cannot be made liable 
upon the same contract hy means of an 
estoppel. In other words, there can be 
no doubt about the general law that the 
principle .of estoppel cannot be invoked to 
defeat: the plain provisions of a Statute, 
Sudhir Chunder Seti -v. Syed Abduila-ul- 
Musatut (6). There is no estoppel against 
any Act of Parliament or in India against 
any Act of the Legislature, Shridhar Bal- 
krishna v. Babaji Mula (7), Sttarama 
Chetty v. Krishnasami Chetty (8). In Dada- 
saheb Dasrathrao v. Bat Nahant (3), Bea- 
man, J. further remarked that “if the law of 
estoppel be correctly and strictly enforced the 
Conrtisnotto know that defendant No. 2 
was in fact a minor at all. The whole tiial 
must proceed upon the footing of that being 
true which he represented and caused the 
plaintiff to believe to be true, viz., that he 
was a major". If this argument was pushed 
to its logical conclusiou it will be seen how 
untenable it is. Suppose, an infant of ro 
vears of age residing in Bombay made a 
representation by letter to A at Karachi 
who was not previously acquaiuted with 
the infant, and who acted.to his prejudice 
on the strength of the representation made 
believing the infant to be a major, in the 
ease of any legal action the infant will be 
absolutely precluded from proving that 
he was 10 years old at the time that the 
representation was made, though a represen- 
tation made by an infant of this age could 


(s) 32 Ind. Cas. 388; 20 C. W. N. 418. 

(6) 48 Ind. Cas. 520; 22 C. W. N. 894. 

(7) 28 Ind Cas 134; 38 B. 702; 16 Bom L. 
86 


R. 596. 
(8) 21i Ind. Cas. 24; 38 M. 374; (1913) M. Y. 
N, 6761 25 M. Y. J. 264. 
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liardly be deam2i "intentional". For, 
to constitute an estoppel it is necessary that 
the statement or conduct charged should 
be intenticnal with the object of inducing 
the other party to change his position “in 
consequence. I am, therefore, unable to 
concur with the position that whenever a 
minor makes a representation as to his age, 
whether innocently or fraudulently, on 
which a third party acts to his prejudice, 
the minor is absoiutely precluded in all 
circumstances from alleging or proving his 
minor&y. Mv answer, therefcre, to question 
(1) would be that in the case stated it is 
open to the appellant to plead that at the 
etime of sale she was a minor, and is not 
estopped from setting up her minority, and ' 
in view of this answer, question (2) “ Whe- 
ther such an estoppel will operate. when 
the minor is plaintiff or whether it will 
operate also when the minor is defendant " 
does not arise. I may, however, add that 
I can conceive no distinction in principle 
between a minor plaintiff and minor defend- 
ant, and if in the case of a contract entered 
into by a minor, the principle of estoppel 
is to be applied to him, whether he is the 
plaintif or defendant, it would be tanta- 
mount to binding him by an agreement 
which the Legislature has declared to he 
void and hence is unenforceable. "The third 
question submitted is: "If the rule of estoppel 
is not to be applied to minors, whether the 
persons entering into contracts with minors 
are entitled to claim compensation from 
the minors if the contract is proved 
to be void owing to minority and, therefore, 
set aside by the Court but such contract 
was entered into under misrepresentation 
made by the minor that he was a major?” 
The misrepresentation must be considered 
in two-fold aspect, whether it is ‘innocent 
or fraudulent The present case affords 
an apt illustration of an innocent representa- 
tion. The sale-deed, -which is sought to 
be cancelled, describes the appellant as 25 
years of age (for, I may mention here that 
the lower Appellate Court was in error in 
raising and discussing the question of fraud 
when it had not been pleaded and in travel- 
ling bevond the $cope of the issue that was 
remanded to it for a finding) it may weil ` 
be that the appellant was herself unaware 
of her true age, as the class of people to 
which she belongs often are, and hence her 
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representation, assuming that she did make 


it, but of which I'am not at all certain, would - 


he ‘quite innocent. Now in the case of an 


innocent misrepresentation it can hardly 


< 


ba said that justice requires that a minor 


. Should be compelled to re-pay money or 
make restitution in respect of a transaction: 


Which as against him the law has declared 
to be void. In the case of an innocent 
representation, therefore, particularly like 
the present one, I am of opinion that the 
minor cannot be required to make compensa- 
tion, if the contract is proved to be void 
owing to minority. But if a frauduleit repre- 
sentation on the part of the miror is proved, 
different considerations arise. If an infant 
is old and cunning enough to.contrive anti 
carry out a fraud, he ought not to*be per- 
mitted. to take advantage of his own fraud, 
and equity does give relief against fraud 
perpetrated by infants. The principle to 
be-adopted in granting equitable relief is 
set out in the case of Leslie, Lid. v. Sheill 
(9). At page 618, the following passage 
in the judgment of Lord Sumner is perti- 
nent to the point under consideration : 
.* I think that the whole current of deci- 


sions down to 1913. ... went to show that, | 


when an infant obtained an advantage by 
falsely stating himself to be of fuil age, 
equity required him to restore his ill-gotten 
gains, or to release the party deceived from 
obligations or acts in law induced by 
the fraud, but scrupulously stopped short 
of enforcing against him a contractual 
obligation, entered into while he was an 
infant even by means of a fraud. Restitu- 
tion stopped. where repayment began”. 
And at page 626, Lawrence, J. remarked, 
" Wherever the infant requires as a plaint- 
iff the assistance of any Court, it will be 
refused until he has made good his fraudulent 
representation. “Wherever the infant is still 
in possession. of any property, which he 
has obtained by his fraud, he will bé made 
to restore it to its former owner. . But I think 
that it is incorrect to say that he can be 


“made to repay money which he has spent 
merely because he received it under a con-. 


tract induced by his fraud.” The case of 
Leslie Lid. v. Sheil (0), trom which I 


{y} (1914) 3 K. B: 607; 83 L. J. K. B. 1145; 


| VIX L, T. 106 : 58 S. J. 453; 30 T. L. R. 460, 
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have cited the above passage, was a caso 


where the defendant minor fraudulently 
representing himself as of full age induced 
the plaintiffs to lend hiri two sums of £200 
each, and in an action to recover the amount 
of advance, it was held that the cause of 
action was in substance excontraciu, that 
the plea of infancy was a good defence to 
the action and that the defendant was under 
no equitable liability to the plaintiff. The 
law on the subject is also thus stated in 
Pollock ‘on Contracts, 6th Edition, page 73, 
““when an infant has induced persons to 
deal with him by falsely representing him- 
self as of full age he incurs an obligation in 
equity, which, however, in the case of a 
contract, is not an obligation to perform 
the contract, and must be carefully dis- 
tinguished from it." Itis limited to this 
extent “that an infant is liable to restore 
any advantage he has obtained by such 
representation to the person from whom 
he has obtained it." And this liability 
attaches to.a minor not on the ground of 
estoppel but on the ground that an infant 
shall not take advantage of his own fraud. 


v If, therefore. a contract has been induced 


by a minor's false representations, the con- 
tractual oDligation is under no circumstances 
enforced against him but equity may compel 
him to restore any benefit received by him. 
If the property which the minor has obtained 
‘still exists in specie, he may be compelled 
to restore it, but if he has obtained money 
which has probably been spent, and there 
is no possibility of tracing it, and, therefore, 

of restoring the very thing obtained by the 
fraud, it would be enforcing a void contract 
if he were made to repay it. In other words, 

a distinotion must be observed between 

restitution and repayment. My answer, there- 
fore, to question 3 is that, in the case of an 

innocent representation by a minor the 
party entering into the contract with him 

is not entitled to claim compensation if the 

contract is held to be void: owing to minori- 
ty, and. therefore, set aside by the Court: 
butif the representation by the, minor is 
found to be fraudulent—and this brings me 
to question No. 4 which is worded as follows ; 
‘What is the nature of representation made 
by a minor which would make it equitable 
for the Court to refuse him relief or grant 
him relief only on payment of compensation 
i, e., must such reptesentation be fraudulent 
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or, on the other hand, is there any correlative 
duty. oh, the part of persons entering into 
< contracts to: make independent enquiries 


, as to.the minority of persons contracting 


- with them?” and the property which the 
. minor has obtained as a result of his fraud 
is traceable, then equity may order him 
as a condition precedent to being granted 
relief, to make restitution on the principle 
that. he who seeks equity must do equity. 
This would then be my answer to the first 
part of question No. 4. It would also be in 


consonance with the provisions of section 41, 


. Specific Relief Act, which vests a discretion 
in a Court on adjudging the cancellation of 
, a document, which it declares to be void, to 
impose terms on the plaintiff, who has moved 
it, to make such compensation to the other 
| party, as justice may require. It does not 
appear to me that the second part of question 
No. 4 needs.any consideration in the circum- 
. stances of this case. . JP 

| Kemp, A. J. C.—Plaintiff-appellant sued 
for cancellation of a deed of sale executed 
by her in favour of the defendants-respond- 
ents for recovery of the property sold with 
. mesne profits on the ground that she was 
a minor at the date of the sale and received 
` no consideration. Defendants assérted that 
. plaintiff was 25 years of age at the date of 
the sale and pleaded estoppel, “as she had 
made the sale on getting her age to be en-- 
tered as 25 years in the sale-deed.” 


. The facts of the case are as follows: On 
26th March 1914, plaintiff executed a deed 
of mortgage of her property for Rs. 1,300 
‘in favour of Choithram, partner of one 
Rataninal, with whom she had a loan ac- 
count-on which Rs. 1,125 were due by her, 
the consideration was the satisfaction of 
the amount and the payment to her of the 
balance:in cash. In the recitals to that 
: document her age is given as 20 years. On 
24th February 1915, plaintiff. executed the 
. sale-deed in suit in favour of the defendant. 


. The consideration is expressed as Rs. 1,500~ 


“of which Rs. 1,300 was the amount of the 
moitgage of 26th March rgr4, and for the 
balance a- chithi for Rs. 200 was passed. 
-In this sale-deed the plaintiff represents 
her age as 25. It is to. be noted that the 
purchasers proposed to pay the debt of 
Rs. 1,300 to the mortgagees by borrowing 
Rs. 1,000 from them and paying Rs. 200, 


CASES. ." (1928) 


The-result of these transactions, therefore, 


‘was that the minor parted.wiih her land, 


and under the mortgage. with: a .10-annas 
share in the produce for the period between : 
26th March 1914 and 24th February 1914, 
in terms of the extinction of the balance 
of Rs. 1,128 due on the loan account be- 
tween her and Ratanmal,..a payment of 
‘Rs. 175 and a written promise to’ pay 
Rs. 200 up to the 26th March 1914, the claim 
against the minor being the moneys lent 
was unenforceable and that claim was satis- 
fied by the mortgage and sale transactions : 
by which she ultimatelv lost her land. à 
We are not told when the money account 
between Ratanmal began. © Moreover, 


tween the transactions that the purchasers i l 
under the deed of sale were benamidars 


for the mortgagees under the mortgage- ` E 


deed. These facts are important, because 
the Court is asked.in this case to weigh 
the equities if a decree be'passed in plaint- 
iff favour. I have no hesitation in saying 
that the defendants have not shown any 
equities whatever in their favour and if the 
sale-deed be set aside the direction to that 
effect should be unconditional and not on 
terms for repayment of any sum the defend- ' 
ants may claim. 

The learned Sub-Judge, Mehar, decreed- 
plaintiffs claim unconditionally. On appeal 


' the learned Assistant Judge, Larkana, hold- | 


ing that the plaintiff has fraudulently mis- 
represented her age, amended the lower 
Court's decree by directing that - the ` 
plaintiff should pay defendants Rs. 1,500-and 
interest as a condition to her grant of the 
relief she sought. The plaintiff appealed | 
and the learned Judges of this Court, holding . 
that the terms of the defendants plea on 
the issue of estoppel were not wide enough to ~ 
cover a plea of fraud and that, therefore, | 
fraud which had not been specifically pleaded 
could not be found, remanded for trial 
the issue whether plaintiff was estopped 
by virtue simply of her showing herself as © 
25 in the sale-deed. The form of the issue 
was as follows :— uS 

“Ts plaintiff estopped from raising ths 
plea of minority by reason of her showing 
herself as 25 in the sale deed ? ” 

-The learned Acting District Judge, Lar- 
kana, to whom the issue was remanded 
for trial held that section irs, Evideuce 


it: 
i$ not improbable from the connection be-: 
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Act, applied and the -plaintiff was estopped 
by the recital in the deed of. sale and 


because she gave out her age as 25 and led 
the defendants tc act on that misrepresenta- 


tion and the defendants were not put on 


any enquiry as to her age. On this finding 
the appeal canie again before my brothers 
Kennedy, J.C. and Raymond, A. J. C., who 
have referred certain questions for ' deci- 
' sion to this Full Bench under R. 3, Chap- 
ter 1 of the Rules of the Court. That 
rule provides: “ The Judges may refer 
any matter or question of Jaw arising in 
any matter brought before them ander 
this rule to a Full Bench if they are both 
agreed that the determination of the matter 
depends upon some question of law." Now, 
what is the “ matter” or the ‘ ‘question 
of law arising in any matter” brought be- 
fore the learned Judges? I take it the 
question of law arose in a concrete form 


on the existence of a state of facts which 
negatived fraud. Fraud not having been. 


pleaded was excluded from consideration 
by the judgment of the Court which re- 
manded the issue for trial. Our dis- 
cussion is, therefore, limited to points 
ot law arising from findings of fact that 
there was a misrepresentation by the minor 
made bona Ade or without full knowledge 
or under error and without any intention 
to defraud. Although it is unnecessary 
to create an estoppel under section TI5, 
Evidence Act, that there should be a 
fraudulent misrepresentation [Sarat Chunder 
Dey v. Gopal Chunder Laha (xo)] still the 
exclusion of fraud from the discussion 
renders it beyond the scope of our conclu- 
sions to consider what different conse- 
quences, if any, arise in the case of an 
estoppel. induced by a fraudulent 
misrepresentation and one induced by a non- 
fraudulent misrepresentation so far as the 
minors claim to have the deed set aside 
without conditions is concerned. I, there- 
fore, propose to limit my replies to the 
questions referred to the case’ of nou-frau- 
dulent misrepresentation. Even here I am, 
with respect, of opinion that the ambit 
of the question might with advantage have 
been limited by a finding as to whether 


(10) 19 I. A. 203 | 20 C. e 6 Sar P. Ç. . 224} 
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there was even such a inisrepresentation 
as to amount to an estoppel, because, I 
think, there is a strong suspicion that the 
defendants, who had before them a mort- 
gege-deed giving plaintiff's age as 20 when 
less than a year later they accepted her 
statement as to age in the sale-deed as 25 
and one of whom at any rate, viz., Roshan 
(rst defendant) said jn his evidence in a 
case before the Resident Magistrate, Lar- 
kaya, that he knew the plaintiff's age when 
her father died, knew perfectly well that 
the plaintiff was a minor and disguised this 
knowledge with the formality of a sale- 
deed. 

Now, there cannot any longer be any 
. Question that a ininor’s contract is abse- 
lütely void. "The Privv Council decision 
in Mohori Bibee v. Dharmodas Ghose (4) 
to this effect is as much a part of the sub- 
stantive law of British India as a provision 
in the Contract Act itself. The law of 
estoppel as found in section 115, Evidence 
Act, is a provision in a Code of adjective 
law which regulates the proof of rights 
and liabilities existing under the substan- 
tive law. I fail to see how any provision 
in the Evidence Act can operate to create 
a cause of action where none exists in law. 
The Court cannot ignore the fact of minor- 
ity and by applying the law of estoppel 
bird itself to the real status of any party. 
With great respect, therefore, Y am un- 
able to agree with the decisions in Dada 
Saheb Dasrathrao v. Bat Nahant (3) and 
Wasinda Ram v. Sita Ram (11). .Nor do I 
find anything in the decision of Jenkins, J., 
in Dhurmo Dass Ghose v. Brahmo Dutt (12) 
against this view. I doubt whether first 


.part of the head-note to that ieport to 


the effect that the general law of estoppel 
as enacted by section 115, Evidence Act, 
does not apply to an infant unless he has 
practised fraud operating to deceive is 
justified by the judgment where Jenkins, J., 
nowhere specifically says that section 115 
applies at all. The judgment does not 
support the contention that estoppel can 
be pleaded againsc a minor, but merely 
states that tbe plea of infancy will not pre- 
vail when the infant is guilty of fraud. Jf 


NS 59 Ind. Ces. 393; t l« 389; 51 P. W. R, 


M ms 616; 2 C. W. N. 330; 13 Ind, Dec, 
. 8.) 405. 
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the protection of iefancy is for this reason 
withdrawn from the minor it is because 
the Court will not listen to a party, whether 
a minor or not, who has to plead his own 
fraud. ‘This is a different principle to that 
enacted in section 115 of the Evidence Act 
whicl does not require a misrepresentation 
to be fraudulent to raise an estoppel. 


Nevertheless, in tWo later cases, Golam 
Abdin Sarkar v. Hem Chandra Mojumdar 
(3) and Ram Charan Das v. Joy Ram Majht 
((r3), the Calcutta High Court have laid 
down the rule that section 115, Evidence 
Act will only apply to a minor practising 
fraud, but it is to be noted that these two 
cases are not to: be found in the authorised 
Law Reports. That the real ratio decidend: of 
the Calcutta cases is the principle that a 
party shall not be heard to plead his own 
fraud is, I think, clear from the judgment 
of Jenkins. J., in Saral Chand Mitter v. 
Mohun Bibi (x4), confirmed by a Bench of 
three Judges in appeal, when the learn- 
ed Judges of the Appeal Court held that 
an infant cannot take advantage of his 
own fraud and in such a case the protec- 
tion which the law throws round the in- 
fant is taken away. The distinction, has 
been drawn clearly in the case’ of Jagar 
Nath Singh v. Lalta Prasad (15), where 
Banerji, J. held that the law of es- 
toppel cannot be invoked in aid to valid- 
ate that which is valid under the law, but 
that, as the minor could not take any ad- 
vantage of his own fraud, and for false rè- 
presentation or fraudulent suppression or 
concealment was answerable in equity 
after his majority, he ordered- refund of 
the purchase-money on equitable grounds. 

In the case béfore us there is no ques- 
tion of fraud.: In Luntdomal Khiloomal v. 
Ghanumal Jamnadas (x), there was 
a {fraudulent misrepresentation by tke 
minor as to his age and, as he prayed 
to set aside the mortgage-deed in that 
case unconditionally, the learned Additional 
Judicial Commissioner (Dr. De Souza) was 


(13) 16 Ind. Cas. 825; 17 C. W., N. 10; 16 C.- 
L. J. 18 


. 185. r 
(14) 25 C. 371; 2 C. W. N. 201; 13 Ind. Dec, 
(N. 5.) 247. - l 
(15) 1 Ind, Cas, 562; 31 A. 21 ; A. WN, (1908) 
267 1.5: À. L. J. 674. 
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of opinion that his suit should be dismissed. 
Whether the learned Additional Judicial 
Commissioner would have dismissed the suit 
had the minor plaintiff offered “to make 
good his fraudulent representation " as a 
condition precedent to the relief he prayed 
for is not clear. 

According to the English cases, Stocks 
v. Wilson (16) and Leshe Limited v. 
Sheill (9g), it would seem that the minor 
would only be required to restore 
property which he still retains and not to 
repay money which has been lent to him 
and he has spent. To compel him to repay 
the money he has spent would be to 
compel him to perform the very obliga- 
tion the law says is void. 

* I would, therefore, answer the questions : 

(i) She may plead she was a minor and 
is not estopped. , 

(2) The law of estoppel does not apply 
to the case. 

(3) There being no fraud in this case 
and no equities in favour of the defend- 
ant-respondent, no compensation is award- 
able. I am of opinion that a minor 
plaintiff praying, as in fhis case, for relief 
„must perform equity if he seeks equity | 
and the Court, may, therefore, under 
section 41, Specific Relief Act (r of 1877), 
require him to restore any property in his 
possession which he has obtained by his 
misrepresentation. Such compensation does 
not extend to moneys received and spent 
by the minor. 

(4) The question of fraudulent misre- 
presentation does not arise in the appeal. 
Failure to make such enquiries as an or- 
diaary prudent man would make inay, under 
certain circumstances, be evidence that 
the person to whom ‘the misrepresentation 
was made was not actually deceived. 

S. D. Order accordingly. — 

(16) (1913) 2 K. D. 235; 82 L. J. K. B. 598] 
I08 I. T. 834; 20 Manson i29 ; 29 T. L. R, 352. 
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_ Presegt -—Mr. . Justice Broadway. 
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APPELLANTS 
Uer sts 
KISHEN SINGH-—PLAINTIFZ— 

7 RESPONDENT. 

Adverse | possession— Co-sharers— Alienee from 
co-sharer. 

Where a co-sharer sells a specific portion of a 
joint holding, which portion is in his possession 
and possession of which is immediately delivered 
to the purchaser, the possession of such putchaser 
is adverse to the other co-sharers from the moment 
of his entry. (p. 173, col. 1.) 

Bhavrao v. Rakhmin, 23 B. 137; 12 Ind. Dec. 
(x. S.) o1 (F. BJ), Mittusami v. Rama Krishna, 1% 
M. 292; 4 Ind. Dec. (N. S.) 553, Chint Ram v. 
Bhakhtaivay Rikh, r P. L. R. 1902, Sohandan 
v. Aurang, Khan, 9 Ind. Cas. 540; 23 P. L. Re 
1911; 48 P. W. R. 1917, relied upon. 

Ram Chdnd wv. Kirpa Ram, 4 Ind. Cas. 912; 
120 P. R. 1908; 172 P. W.R. 1998; 18 P.L.R. 1909; 
Hardit Singh v. Gurmukh Singh, 47 Ind. Cas. 626 ; 
64 P. R. 1918; 58 P.W R. 1918 ; 24 M. L. T. 389 ; 
28 C. L. J. 437 ; 20 Bom L. R. 1064; (1919) M. W. 
N.1:9 L. W. 123; 1 U. P. L. R. (P. C) 8 (P. C), 
Mallah v. Behari, 28 Ind. Cas. 276; 13 A. L. T 
298, Faiz-ud-din Khan v. Reju Ahab, 28 Ind. Cas. 
22; 21 C. L. J. 192, Har Charan v. Binda, 5 Ind. 
Cas. 559; 32 À..389; 7 A. L. J. 298, Matu v. Hirde, 
44 P. R. 1894, Babu Rai v. Nathu, 32 P. R. r900, 
P. L. R. 1900, p. 337, Jamna v. Jhalli, 55 Ind. 
Cas 94; 18 A. L. J. 129, Muthu Krishna Iyangar 
v. Sankaranarayana Iyer, 25 Ind. Cas. 573; 16 
M. L. T. 196; x L. W. 699: (1914) M. W. N. 708; 
27 M. L.. J. 600, Bhaiji Shamrao v. Hajimiya 
Mahamad Amin, 15 Ind. Cas. 500; 14 
Bom. IL. R. 314, Asad Ali v. Anand 
Sarup, 27 Id. Cas. 35; 12 A. L. J. 1233, Tarubat 
v. Venkairao, 27 B. 43; 4Bom L. R. 721, Murajalli 
Munia Goundan v. Ramasami Chetti, 45 Ind. Cas; 
867; 41 M. 650; 34 M. L. J. 528; 8 L. W. 28; 
24 M. L. T. 22; (1918) M. W. N. 448, referred to. 

Second: appeal from the decree of the 
District Judge, Ferozepore, dated the 13th 
July 31921, reversing that of the Munsif, 
First Class, Muktsar, District l'erozepore, 
dated the gth May r92r. 

Sardar Kkarak Singh, for the Appellants. 

Lala Durga Das, for the Respondent. 


'JUDGMENT.—One Hasil was the occu- 
pancy tenant of a holding which consisted 
of 267 kanals 15 marlas in area. On his 
death he was succeeded by his three sons, 
Sohna, Mengha and Sagar, who held the 
property jointly. It appears that Sohna 
was. in actual possession of 106 kanals 14 
marias of this joint holding and on the 30th 
gf November 1895 he sold the land sa 
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bossessed. by him to Maluk Singh. In the 
sale-deed the area was mentioned as being 


106 ‘kanals 14 marlas; the numbers were 


specified. In 1896 this transfer was mutated 
and in the course of the mutation proceed- 
ings Sohna was recorded as having stated 
that he had sold his one-third share. The 
mutation entry was to the effect that Sohna 
had sold his one-third share consisting of 
89 kanals 5 marlas to Maluk Singh. This 
state of affairs continued for a considerable 
period. Maluk Singh died and was succeed- 
ed by his son Prem Singh, who on his death 
was succeeded by Kishen Singh. Mengha 
and Sagar are also dead and their descend- 
ants recently sought to have the holding 
partitioned. On this Kishen Singh claimed 
to be the sole owner of the area in his-posses- 
sion, and his claim not having been recogniz- 
ed by the Revenue Authorities, on the 1st 
ot October 1920 he filed a suit against the 
descendants’ of Mengha and Sagar afore- 
said for a declaration to the effect that he 
was the sole owner of the occupancy tenancy 
of.105 kanals 8 marlas of land. In this 
suit he alleged that prior to the sale by Sohna 
to Maluk Singh a private partition had 
taken place between Sohna and his two 
brothers. .He also contended that in any 
event his possession and that of his father 
and grandfather before him.had been adverse 
ever since the 30th of November 1895. The 
Trial Court found that the private partition 
set up had not been proved and that, as 
Sohna had no right to sell the specific 
numbers, and as the mutation had been 
sanctioned only gua 89 kanalis 5 marias, 


adverse possession had not been established. 


Kishen Singh's suit having been dismissed 
he appealed to the District Judge, who 
agreed with the Trial Court on the question 
of the private partition which had been 
set up and held that it had not been proved. 
On the question of adverse possession, how- 
ever, he took a different view, and holding 
on the authority of Bhavrao v. Rakinnin (1) 
that the possession of Maluk Singh and his 
successors was adverse from the date of 
the sale, decreed the plaintiffs suit. The 
defendants, Anwar and others, have now 
come üp to this Court iu secoud appeal 
through Mr. Kharak Singh. Mr. Durga 
Das has appeared for Kishen Singh. 


(1) 23 B. 137; 12 Ind. Dec. (Nn, $.) 91 (F. B. 
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ANWEÉR UV, KISHEN SINGH, : 
- Mr. Kharak Singh has contended that, (7) Jamna v. Jhalli (9), where the same 
inasmuch as the possession of one co-sharer principles were enunciated-and it was laid 
‘in a joint holding must be regarded as the down that it is not permissible for one . co- 
* possession of all the co-sharers, the posses- sharer who was in separate possession of a 
- siom of Malik Singh and his successors was part of the joint holding to alienate that 
not ‘and could not be adverse, inasmuch as part to-a third person. MEE. 
-*Sohna:cotüd only ‘clothe his alienee with (8) Muthu Krishna Iyangar v. Sankara- 
the right that he himself possessed. He narayana Iyer (xo). This is a Madras case, 
‘cited the following rulings :— Ed in which it was held that possession which 
. (x) Ram Chand v. Kirpa Ram (2), in can be referred to a lawful title cannot be^ 
which it was held that, as in common hold- adverse and that a Hindu CO-parcener's 
` ings the possession of one co-sharer is fhe possession is not adverse to óther-co-párce- 
possession of all, mere occupation and enjoy- ners, unless they have notice of his purport- 
‘ment by one to whatever period it. may ing so to hold the property. A person hold- 
extend does not constitute an adverse posses- ing property with limitations cannot pass — 
sion as against the other co-sharers except to a transferee a title free from those limita- ` 
" undér certain definite conditions. tions. aro" 
 - (2) Hardit Singh v. Gurmukh Singh (3), * In a later decision of the same High Court - 
which lays down the same principle. (Madras) reported as Abdul Gafur v. Asha- ` 
(3) Mallah: v. Behari- (4), in which the math Bibi (11) and cited by Mr. Durga Das 
same principle is enunciated and it was it was held that the entry of an alienee from 
held that it lay upon the defendant to prove a co-parcener into the property alienated 
that he set up án adverse title to the plaint- is adverse to the. other co-parceners from 
iffs share to the knowledge of the plaintiff the very moment of that entry. This deci-. 
"for more than 12 years prior to the suit: sion expressed approval of and followed 
To the saine effect is another case published Muttusami v. Ramakrishna (12) and 
. in the same volume*-at page 22 [Faizud- Bhavrao v. Rakhmin (y) relied on ‘by 
din` Khan v. Reju Akab (5)]. l the learned District Judge. Mr. Durga ‘Das, 
(4): Har Charan v. Binda (6), whichelays in supporting the District Judge’s- conclu- 
down the same principle as that ‘enunciated sions, contended that in a casestch as the 
"dn Ram Chand v. Kirpa Ram (2). |. present the sale by one co-sharer of a specific 
(5) Matu v. Hirde (7), in which it washeld portion of the joint holding, which portion 
that the mere fact that the profits of a joint was in his possession and possession of which 
holding had been enjoyed by-the co-sharers Was immediately delivered to the purchaser, 
' by separate possession did not amount-to the possession of such purchaser was adverse 
~ a partition. : ; . from the moment of his entry, aud pointed 
. It will be seen, however, that.in this case out that this principle, which was laid down 
Plowden, J: held that a stranger purchasing in Bhavrao v. Rakhwin (x), had been accepted 
^a specific land comprised in a joint holding and followed by this Court in, Chint Ram 
does not become a skarer in the khata. |. v. Bhakhtawar Rikh (x3) and Sohandan wv. » 
v (6): Babu Rat v. Nathu (8), where it was Aurang Khan (x4). Bhavrao v. Rakhmin (1) 
held that in a joint holding one co-sharer had been referred to in Tarubai v. Venkatrao 
cannot sell specific plots without the consent (15), Murajalli. Munia Goundan v.-Ramasamt . 
of. the other co-sharers. - Chetti (16), Bhaiji Shamrao v. Hajimiya, 
2 Ind. Cas. 912; 120 P. R. 1908; 172 P. W. ! 
NS 18 P. T». R. T909. ii : BA = Ind a En M DT 96; L. Wi 
(3) 47 Ind. Cas. 625; 64 P. R. 1918; 58 P. W. 659 ; cia MW 373 ae i LOL beh - We 
R. 1918; 24 M. L. T. 389; 28C. L. J. 437 ; 20 Bom. (11) 54 Ind. Cas, 383. E A Wa 
JL. R. 1064; (1919) M. W. N., 1; 9 L. W. 123; x U. (r2) 12 M. 292; 4 Ind. Dec. (x. 8.) 553. 


` P. L. R. (P. C.) 8 (P. C). (t 
4 , (13) 1x P. L. R. 1902,. : ' 
(4) 28 Ind..Cas. 276; 13 A. L. J. 298. I - 4 E. us 
(5). 28 Ind. Cas. 22; 21 C. b. J. 192 Pu. ae Aud Cas. 540; 23 P..L. R. 1911; 48 P; | 


i m. mae. 359: 32 À. 389; 7 A. L. J. 298. (15) 27 B. 43; 4 Bom. L. R 721 

7) 44 P.R. 1894. > - '(16) 45 Ind. Cas. 867; 41 M. 6501 34 M. L. e 
32 P R. r900; P. L.R. 1900, p. 337: : 528; 8 L. W, 28; 24 it t T. oo 18) MW 
. Refers to 38 Ind. Cas, (Ed.) d » 448. d OBEN Td a E 
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^ Mahamad. Amin (17) and Asad Ali v. Anand 
Sarup (18) and, as far as I have been able to 
.' See, has never. been disapproved of. 
. these circumstances it seems to me that 
: the view taken by the learned District Judge 
t is;based on authority and that his decision 
.: must be maintained. | 
`~ . It. was argued that, inasmuch as in the 
mjtation proceedings only the one-third 


: Sbare of Sohna was shown as having been ` 
transferred, the fact that specific numbers : 


` ~- were entered in the sale-deed must be ignored, 


but I am unable to see the iorce,of this - 


- contention in respect of the point which 
- is- before me, namely, whether the actual 
possession of the alienee was adverse or not. 
` It is clear that Sohna was in possession ðf 
an area which exceeded his dne-third 
. Share. His possession of that area could 
,not be adverse to his co-sharers until he 
had defnitely declared to them his intention 
of holding on his own behalf, but, as pointed 
: out in Bhavrao v. Rakhmin (x), this principle 
- does not apply to the alieneé of a co-sharer 
and, as-in this present case Maluk Singh 
obtained possession of the entire area bought 
"by him under the deed of sale, that posses- 
-sion, I think, must be-regarded as adverse 
‘to the co-sharers from its commencement. 
I accordingly dismiss this appeal with costs; 
- Z. K. ii Appeal dismissed. 


(17) 15 Ind. Cas. 500; 14 Bom. L. R. 314. 
(198) 27 Ind. Cas, 35; 12 A. fe J. 1233. 





MADRAS HIGH COURT. . 
Civi, REVISION PETITION No, 873 OF 1921. 
TER October 5, r922. . 
Preseni--—Mr. Justice Oldfield. 
SUDALI MUTHU PILLAI— 
PETITIONER—APPELLANT 
DNE - .t Versus . à; 
V, SUDALI MUTHU PILLAI AND 
— RESPONDENTS. 


OTHERS 

Civil Procedure 
— Conditional order—‘ Case," decision of— Refusal 
to exercise 1urisdiction— Court. Fees Act(V II of 
1870), ‘Sch. II, Art. x1— Restilution application 
— Appeal— Court-fee. < l 

A : conditional order in appeal declaring that 
the.appeal will be dismissed ifa certain amount 
of. Court-iee; is not; paid within a fixed time | 


e 9 


Fe —— — — € 


In ` 


Code (Act V of 1908), ss, 115, 144 ° 


() decides a ‘case’ within the meaning of section 
irs, Civil Procedure Code, (p. 174, col. 2.) 

Sitavamaya v. Ramappaya, 39 Ind. Cas. 160; 5 
L-W.207, Arunachalam Chettiar v. Arunachalam 
Chettiar, 69 Ind. Cas. 966, 43 M. L. J. 218; 16 L. 
W. 175; (1922) M. W. N. 453; (1922) A. I. R. (M.) 
436, Shanmuka Nadan v. Arunachalam Chettiar, 
$5 Ind. Cas. 961; 45 M. 194; 14 L. W. 642, (1921) 
M. W. N. 799; 42 M. L. J. 97; 30 M. L. T. 172;(1922) 
A. I. R. (M.) 332, Dodda Sannekappa v. Sakravva, 
36 Ind, Cas. 831, relied*upon; and 

(ii) amounts to a refusal to exercise jurisdic- 
tion. (p. 174, col. 2,) 

Lakshmi Amma v. Janamaj 
M. L. J. 183 (E. B), referred to. 

Applications in restitution under section 144, 
Civil Procedure Code, are applications in execu- 
tion ; (p. 175, col. 2,) 

Somasundavam Pillai v. Chokkalingam Fiilat, 38 
Ind. Cas. 806; 40 M. 780; 5 L. W. 267, . Unnamalai 


yam N ambiar, 4 


- Ammal v. Muthan, 42 Ind. Cas. 530; 33 M. L. J. 
. 413 at p. 414; 6 L. W. 359; (1917) M. W. N. 643; 22 


M. L. T. 333, Mullaseri Gopala Menon v. Krisheki 
Kovilaknath Manavikraman, 13 Ind. Cas. 179; 10 
M. L. T. 568; 22 M. L. J. 146, Kurgodigauda v. 
. Ningangauda, 41 Ind. Cas. 238; 41 B.,625; 19 Bom 
I. R. 638, Madan Mohan Dey v. Nogendra Nath 
Dey, 39 Ind. Cas. 640; 21 C. W. N. 544, relied upon: 
Jiwa Ram v. Nand Ram, 66 Ind. Cas.’144; 44 
“A. 407; 20 A. L. J. 226; (1922) A. I. R. (A.) 223. not 
.followed. _ 
and the Court-fee on appeals from orders dispos- 


. ing ofsuch applications is leviable under Schedule 
- H, Art. 11 of the Court Fees Act. (p. 175, col, 2,) 


` - Petition, under section 115 of Act V of 
1908, praying the High Court to revise the 
‘order of the Court of the Subordinate 
Judge of Tuticorin, in Appeal Suit No. 46 
-of 1921, dated the 23rd of November, 
“1927, preferred against the order of the 
Court -of the District Munsif, Srivai- 
lamtam, in- Civil Miscellaneous Peution 
‘No. 781 of 1919, in Original Suit No. 97 
of.1905, on the file of the Additional Dis- 
trict Munsif, Tinnevelly. 

Messrs. K. Rajah Aiyar and P. V, 
Krishnaswami Aiyar, for the Petitioner. 
^ Mr. C. S. Venkatachariay, for the Res. 
pondents. 

JUDGMENT.—In this petition I am 
asked here to revise the order of the Sub- 
ordinate Judge of Tuticorin directing the 
petitioner, appellant before him to pay 
ad valorem fees on the amount at stake 
in his miscellaneous appeal instead of the 
fixed fee of eight annas which he had actu- 
ally paid. 

The first question raised before me is 
whether this is a case in which this Court 
can interfere in revision with reference to 
the terms of section 115, Civil Proceduie 
Code, In.oxder to bring the matter with. 
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in the section I have first to find wether 
there is a case which has been decided 
by a Court, The respondent contends that 
there is no such case, because the lower 
Court's order does not decide anything 
at all being merely a conditional order 
which declares that the petitioner's appeal 
will be dismissed, if payment is not made 
. within a month. * The petitioner, it 


is urged, should have waited until a month: 


had expired, allowed his appeal to be dfs- 
missed and then brought a second appeal 
against the dismissal in the ordinary course. 
Authority is against this contention. 
There are, firstly, cases resembling the pre- 
sent case. generally in which this Court 
has interfered in revision with merely 
‘conditional orders containing a declara- 
tion that some result will follow in case 
‘a specified condition is not complied with. 
In Sitaramaya v. Ramappaya (1), Arue 
nachalam Chettiar v, Arunachalam Chet- 
tiar (2), and Shanmuka Nadan v. Aru- 
nachalam Cheitiar (3), this Court inter- 
fered by way of revision with orders di- 
recting the correction of misjoinder of 
parties or causes of action , failure to com- 
ply with which would have been follow- 
ed by the dismissal of the suif at some 
later date. And there’is further a deci- 
sion of this Court in Dodda Sannekappa 
v. Sakravva. (4), which is directly in point, 
It is urged that the cases relating to mis- 
joinder afford no guidance here, since in 
them, if the proceedings had ben allowed 
to go on on a mistaken basis, subtantial ex- 
pense and trouble would have been wrong- 
ly imposed on the party, whereas, here the 
only result of a refusal to deal with tke 
order before mein revision will be .that 
the petitioner wil have to submit to 
the dismissal of his suit in consequence 
of his relusal to pay and to file an appeal 
against that dismissal without being put to 
any expense in consequence of the continu- 
ation of the proceedings. But that distinc- 
tion takes no account of a more important 


(x) 39 Ind, Cas. 160; 5 L. W. 207. 
(2) 69 Ind, Cas. 966; 43 M. L. J. 218; 16 L. W, 
e (1222) M. W. N. 453; (1922) A. x R. (M) 


we ie. Ind. Cas. £61; 45M. 194 ; 14 L. W. 642; 
(1921) M W. N. 799 ; 42 M. L. J. 97; 30 M. L, T 
172; (1922) A. I. R. (M.) 332. 

(4) 36 Ind, Cas, 83r. 


consideration common to those cases and 
to this the possibility that'in appeal this 
Court may confirm the lower Court's order 
and yet may not exercise its discretion 
to give the petitioner an opportunity to 
comply with it. 'The petitioner is 'entitled to 
avoid the risk of any such refusal on the 
part of this Court to exercise its discretion 
in his favour. Convenience and authority 
justify a decision that there is before me 
a case which has beeen decided. : 

. 1 turn next to another question, whe- 
ther the requirement of section 115 that 
the Sübordinate Court has failed to exei- 
cise a jurisdiction vested in it or has act- 
ed in the exercise of its jurisdiction il- 
degally, is fulfilled. Something has been 
said of the wording of section 12 of the 
Court Fees Act, under which the decision 
of the Court in whch the plaint is filed, 
is final as between the parties to the suit. 
But that has been explained in Lakshmi 
Amma v. Janamajayam Nambiar (5) as 
not debarring the Appellate Court from 
dealing with the question as to the cate- 
gory in which the suit? is to be placed 
for the purpose of determining the Count- 
fee. Generally it isimpossible to hold that 
the order directing the dismissal of an ap- 
peal in case the payment is not made, 
is nota refusal to exercise jurisdiction 
in that appeal and the fact that such re- 
fusal is conditional has already been dealt 
with in connection with.the quéstion whe- 
ther there is a case which has been decided. 
Taking this view, I hold that it is open to 
mie to proceed with the present case under 
section 115, Civil Procedure Code. 

To turn to the merits the question is 
whether this appeal, relating to a claim 
under section 144, Civil Procedure Code, 
to restitution, should be -valued ad valo- 
rem under Schedule I, Art. (b) of the Court 
Fees Áct or should be valued simply as 
an appeal. This appealis not froma decree 
or order having the force of.a decree under 
Schedule II, Ait. xr. The latter pro- 
vision is applicable, if at all, in virtue of 
a Notification No. 4344 S. R., dated 6th 
October , 1893, published in the ‘Gazette of 
the Government of India, 1603, Fart I, 
page 575, directing that the fee charge- 
able on appeals from orders ‘under 


(5) 4 M. La J. 183 (Fi B]. 
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section 214 (c) of the Code of 1882, then 
in force, shall be limited to the amounts 
chargeable under the ‘Article fast referred 
to. : Difficulty arises from the reference 
in the notification: to the previous Code 
and the difference betwéen the wording 
in that Code and in the Code now in force, 
the provision relating to ‘restitution, sec- 
tion 144 of the present Code, differing in 
certain respects from the former 
section 583. It is common ground that 
before this change in the law, applications 
for restitution were in every sense appli- 
cations in execution covered by section 
244. But the respondents contend that 
applications for restitution are now made, 
not in excution, but in virtue of a sub- 
stantive right conferred by the section. 
If therespondent's contention is well found- 
ed, it will, no doubt, be impossible to apply 
the Government of India Notification or 
Schedule II, Art. 11 of the Court Fees Act 
to such an appeal as that before me. 

As regards the wording -of the present 
Code I have been referred first to the 
definition of the Mecree in section 2 (2) 
in which section orders under section 47 
and .order under section r44 are mention- 
ed separately,: the inference supported 
_ being that under the present Code they 
are regarded as differing in nature. There 
-is then the difference between the word. 
ing ‘of the former section 
present section 144, especially the omis- 
sion from the latter of any reference to 
the rules prescribed for regulating pro- 
ceedings in execution and a very compre» 
hensive description in it of the orders 
which can be made in restitution proceed- 
‘ings, including those for payment of dam- 
ages as compensation, which (it is said) 
are essentially different from those which 
an Executing Court can ordinarily pass. 
This argument is, however, supported by 
reference. to only one decision Jiwa Ram 
v. Nand Ram (6). On the other hand, 
we have in favour of the view that pro- 
ceedings in restitution under the present 


Code, are to be regarded as proceedings in . 


execution. Somasundaram Pillai v. Chokka- 
linga Pillai (7), Unnamalat Ammal v. Muthan 


{6) 66 Ind. Cos, 144; 44 A. 407; 20 A, L. T. 
226; (1922) A, I. R. (A) 223. 
(7) 38 Ind. Cas, 806; 4o M. 78015 L. W. 267. 


583 and the ` 


(8), Mullaseri Gopala Menon v. Krishehi Ko- 
vilaknath  Manavikraman (9) and Kurgodi- 
gauda v. Ningangauda (10). Itis true that 
in four of these cases the question was raised 
with reference to limitation and in the re- 
maining case with reference to the applica- 
tion of the doctrine of res judicata. But it 
has not been shown how that is material or 
why, if applications of this kind are to be 
regarded as made in execution in these 
confiections, they should not be so regarded 
as made in execution for the present pur- 
pose. There is also one case in which the 
point now under consideration was 
raised directly, Madan Mohan Dey v. 
Nogendra Nath Dey (xi). The ` con- 
clusion there was that applications in res- 


titution are to be regarded as applications 


in execution and that on appea!s from such 
orders Court-fee is leviable under Sche- 


dule IT, Art.. rr. 


. Following the tenor of the decisions of 
this High Court and the explicit decision 
of the Calcutta High Court, I allow 
the Civil Revision Petition, set aside the 
lower. Court's order and direct it to admit 
the appeal and proceed to dispose of it in 
accordance with law. ‘he respondent will 


pay thejpetitioner's costs in this Court, 


Petition allowed, 
V. N. V. 
S. D. 
(8) 42 Ind. Cas. 530; 33 M. L. J. 413 at p. 
ie L. W. 359; ( 1917) M. W. N. 643: 22 x 


. T. 333. 
(9) H Ind. Cas. 179; 10M. L. T. 568; 22 M. 
I 


* * 4 . 
* (10) 4r Ind. Cas. 238; 41 B. 62 ; 19 B 
L. B. 648 3 4 5; 19 Bom, 


. R. 638. 
(13) 39 Iud. Cas. 640; 21 C. W. N, E244. 
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NAGPUR JUDICIAL COMMISSIONER S 
COURT. 
MISCELLANEOUS JUDICIAL Case No. 23-B 
à . OF gat. ` 
_ November 4, 1922. 
Present-—Mr. Kotval, A. J.C. 
NIMBA AND OTHERS— 
APPLICANTS’ 
WENSUS 
Musammat JANKI—NON-APPLICANT. 
Limitation and Code of Civil, Procedure ( Amend- 
ment) Act (XX VI of 1920), applicability of— 
` Abatement of appeal—Death taking place before 
commencement of Act. 
The provisions of Act XXVI of 1920 regarding 
the abatement of appeals are not meant to apply 


‘only to cases where the deaths have occurred after, 


‘the coming into force of that Act, viz, Ist 

- January 1921. 

. Inthe Central Provinces there is no hardship in 
applying the provisions of Act XXVI of 1920 as 

regards abatement of appeals, to cases of deaths 

‘occurring before the date of coming into operation 
of thesaid Actas itwas published in these Pro- 

` vinces more than three months before the date of 


its coming into force. 


'- Appeal against an order of abatement 
in Second Appeal No. 253-B of 1920, dated 
‘the 22nd July 1921. l 

Mr. Atmaram Bhagwant, 
` cants, 


for the Appli- 


Mr. K. K. Gandhe, for the Non-Applicant. 
ORDER, —The appeal, out of which this 
application arises, was filed by Nimba on 
the 9th August 1920, Nimba died on the 
20th December 1920 and on the 22nd July 
.I921, the date fixed for the hearing of the 
appeal, the appeal was declared to. have 
abated, because-no application for substi- 
tution of Nimba's legal representatives was 
made till that date. On the 3oth July 1921 
the present application to.set aside the abate- 
ment was made. If the period of limit- 
ation for bringing the legal representatives 
on the record, as originally provided by the 
Limitation Act, 1908, viz., 6 moths, is appli- 
cable in this case, the application to set 
aside the abatement is within time, but if 
the period of three months as provided by 
Act XXVI of 1920 applies, the application 
is beyond time. 
period of limitation provided by Act XXVI 
of 1920 governs this case, vide Arayil Kali 
Amma v. Pelappakkara Manakal (1). The 
provision of this Act is not meant to apply 


(1). 5 Ind. Cas. 420; 20M. L. J. 3477M. L. T, 
- 115; (1910) M. W. N. 5161 34 M..292, 


i 
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I am of opinion that the ` 
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only to cases where the deaths have occurred 

after the rst January.1921. ‘There is no 
hardship in applying the.shortened period 
to cases of deaths occurring within less than 
6 months before the date of the coming into 
force of the new Act, as the Act was published : 


in these Provinces on the roth September 


1920, more than 3 months before its coming 
into force. The result of applying the new 
period to all applications filed after the: Act 
came into force is only this, that in cases 


. of all deaths occurring within three months 
-before the coming into force of the Act the 


periód would be reduced to 3 months and 
in those occurring between three months 
and 6 months before the coming into force 


e of the Act the period would be up to the 


date eof the Act coming into force, t.e., the 
Ist January r92r. In every one of such . 
cases there would be sufficient notice of the’ 
change in the period of limitation. 

The application for setting aside the 
abatement-being beyond time we have to 
see if there is any ground for the application 
of the provision of section 5 of the Limitation 
Act. In the affidavit, dated the 21st July 
I921, accompanying the application it is 
said that the applicants came to know that 
their father had filed -the appeal only a week ' 
before. The application-was not made till 
the 30th July 1921. They have failed to 
account for he delay of about 17 days after 
they came to know of the existence of the 


.appeal. I must, therefore, hold that the 


application for setting aside the abatement 


-is time-barred. 


The application is disused with costs. 
„N. H, ^ Applicatlon dismissed. 


- 
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‘MADRAS: HIGH COURT. . 
' "BULL BENCH... 
-, +_Civm, Apprar NO. 367 OF 1919. 
January 12, 1922. 

Padi Sir Walter Schwabe, Kr., 
Chief Justice, Justice Sir William 

. Ayling, Kr., Mr. Justice Coutts-Trotter, 
Mr. Justice Kumaraswami Sastri and 

Mr. Justice Devadoss.. 

“ YERUKOLA aiias PENTA JOGULU 
(DEAD), AND OTHERS—PLAINTIFF'S 
“LEGAL REPRESENTATIVES—APPELLANTS 

UVeFSTS 
VERUKOLA. alias PENTA TATANYA 
, alias PURUSHOTTAM AND OTHERS— 
DEFENDANTS NOS. I TO 3 AND 5 TO 8 
—RESPONDENTS. 


‘ Limitation Act (I X of 1908), Sch. I, Aris. 62, 
109, 120, I27— Hindu joint family—Partilion in 
status—Subsequent collection by some members of 
profits and outstandings—Suit for account and 
delivery of plaintiff's share— Limitation —Cause of 
action, 


` 
= -- + 
Ny 


BY the Full Bench Where memoers of a 
Hindu co-parcenary have divided in -status but 
have, not effected an actual partition by metes 
and bounds, and some of the members collect 
thereafter the rents and outstandings due to the 
„family, a suit for account and delivery of his share 
“by a co-sharer plaintiff is governed by Art. 120 
of the Limitation Act, or by Art. 89 if tHe facts 
establish- that the persons who collected acted 
with the consent, express or implied of the other 


. co sharers so as to constitute them their azents, 


To such a suit neither Art, 62, 109 or xA is 


; epplicable. (p. 192, col. 2.) 


- The cause of action for such a suit arises and 
time begins to run not from the date of the receipt 
of the profits by the defendants but from the time 
of demand and refusal or from the time when the 
defendants.asserted a hostile title to the know- 
ir ‘of the plaintiff. (p. 192, col. 2.) 

_ (Authorities: reviewed and discussed.) 


Per Schwabe, C. J.—1f the facts be that the 
moneys, aud rents and profits were received with 
the consent of all concerned by the various persons 
in possession pending final settlement by division, 
then, in the absence of evidence to the contrary, 
each of such persons should ‘be considered as re- 


ceiving as.agent for himself and his co-owners; , 


he would have. authority, express or implied, to 
receive and would be acting on that authority on 
belialf of the co-ownérs and not on his own belialf 
adversely to them. - In such à case a suit for an 
account against the persons who made the collec- 
tions would be governed by Art. 89 of the Limi- 


rs Act. (p. 184, col. 1.) 


Per Kumaraswami Sastri, J.—In a suit- for 

artition where a claim is made for an account 

being taken of the moveable properties, outstandings 
= ~. 42 4 . ve 
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tena ‘collections made by a member in respect of 


‘properties in which the parties were once joint but 
became subsequently separate in status the proper 
Article to apply is Art.120 of the Limitation Act. 

The period of limitation will run from the demand 
of the share by the plaintiff or the refusal by de- 
fendant. The receipt by a co-tenant is not 


- wrongful and, consequently, his possession cannot be 
~ wrongful till he refuses to deliver the share of the 


co-tenant he has received or sets up a hostile title 
to the knowledge of the co-sharer. (p. 192, col. 2.) 

Marian | Beeviammal | v. Kadir Meera Sahib 
leragan, 29 Ind. Cas. 275, Sarakhi Abdul 
Rahiman v. Mahaidin Pathummal Bivi, 32 Ind. Cas. 
83; 30 M. L.J. 104; 19 M. L. T. 88, followed. 


A mere separation in status cannot by itself 
make ‘possession by one member hostile ‘to the 
others or by itself amount to an ouster. (p. 190, 
col. 2.) 

Per Devadoss, J.— The.position of the Pieter 
of a Hindu joint family after division in status 
and before division of property by metes and 
‘bounds or allocation or collection of outstandings 
is not the same in all cases. Each case will depend 
upon the intention and conduct of the members. 
(p. 199, col. 2; p. 200, col 1.) 

The principle applicable to such cases may be 
put thus: 

. If A collects what belongs to B, knowing that 
it belongs to B, he is absolutely liable to B for the 
amount collected without deduction for expenses, 
charges, &c., and loss by theft cannot be pleaded 
in bar of B's claim. A has no duty to collect 
B's ntoney and being a volunteer cannot claim 
an account. Where 4 and B are jointly entitled 


-to a specific sum, if A collects the whole without 


being B's agent implied or express, there is a pre- 
sumption that he does so for B's use and Art. 62 
would apply. Where A and B are entitled to 
several outstandings and .4 collects some and B 
collects the others before they are allocated to 4 
or D, neither A nor B can be said to collect for 
the other's use and a suit for account is the proper 
„form of action and Art. 62 would not apply. 
(p. 199, col. 2.) 

. Appeal against a decree of the District 
Court, Ganjam, in Original Suit No. ro of 
1918. 


This appeal and the memoranda of Cross- 
„Objections : coming on for hearing on 
the 9th, roth and rith March 1921, upon 
perusing the grounds of appeal, the judg- 
.ment and the decree of the lower Court and 
the material papers in the cdse, and upon 
. hearing the arguments of Messrs. C. S. 
-Venkatachariary and H. Suryanarayana, for 
the Plaintiff, and of Mr. C. Sambasiva Rao 
for the 7th Respondent, and of Mr. P. Nara- 
yanamurtt, for the Ist to 6th Respondents, 
and of Mr. K. Kamanna for the rst Re- 
spondent, and the case having stood over 

‘for consideration till ‘the 22nd March 


i 
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. 392r, the Court (Sir John Wallis, C. J., and 
‘Oldfield, T.) made the following 


ORDER OF REFERENCE TO A 

Plaintiff-appellant, his brothers Dalayya 
(deceased ‘before suit) and 4th defendant 
with the other defendants, sons and grand- 
‘sons ‘of the ‘two last mentioned, until 1905 
tonstituted a joint family. It is not dis- 
l puted that in that year they separated, 
appointing arbitrators who, in fact, divided 
some of the family properties according 
‘to the lists, Exhibit A series; but owing 
to disputes the partition was not completed 
and in r917 plaintiff brought this suit for 
‘the division of the remaining properties, 
“which during the interval have been enjoyed 
‘by one or other of the parties under a te- 
nancy-in-common, The appeal has been 
‘argued against two of the substantial pro- 
visions in the lower Court's decree and -also 
‘against its disallowance of various items 
on their metits and with reference to Limi- 
‘tation. The memorandum of defendants 
Nos. 1 to.3, 5 to7 also relates to particular 
‘items. That of 8th defendant is not pressed. 
Plaintiff objects first to the award ‘tinder 
Issie No. 9 ‘of Jyestabhagam or an extra 
"share to Nos. 1 to 3 defendants, as descend- 
-arits of Dalayya, the eldest member of the 
joint family. Suchan áward is not authorised 
‘by ‘Hindu Law as administered in this Presi- 
“dency, Ranjagamier v, Ranjagam Iyvar 
AT), Venkata Reddi v. Kuppa Reddi (2). 
Nor can we agree that the:evidence ‘estab- 
lishes any custom of sufficiently certain 
‘character to be binding on the parties. 
“Im fact the lower Court's allowance -of 2} 
per cent. of the value of the property avail- 
‘able for division did not correspond with 
-the évidence of ary witness.and was merely 
arbitrary. The provision -for Jyestabha- 
gam must, therefore, be omitted, from the 


~- decree. 


Next, the lower Court gave:the 4th-defend- 
sant and his branch credit for the expen- 
diture incurred since the severance of in- 
terests in 1905 on the marriages of three 


. dt) 57 Ind, Cas, 18; 39 M, In J. 382; 12 I, 


435. 
a 47 Ind, Cas. 716; 8 I, W., 400; [1918 M, 
W,- N, 620, : l | 
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of his children and.to be incurred on the 
marriage of a fourth in the future. 
The texts authorising the making of pro- 
vision at partition for subsequent marriages 
are cited in Srinivasa Iyengar v. Thiruven- 
gadaihévyangar (3). But neither they nor 
that decision contemplate such provision 
for the marriages of any but the brothers, 
who ate parties to the division; and 
Karuturt Gopalam v. Karuturi Venkata 
Raghavulu (4) and Jairam v. -Nathu (5) 
are distinct authorities against the exten- 
sion pf this concession to persons, who 
are not in the same degree of relation- 
ship as those who have been married at the 
„family expense. The decree must, therefore, 
*be modified on this point. 

The' objections taken by plaintiff and 
defendants Nos. I to 3 and 5 to 7 to the 
lower Court's findings on the Beils of the 
various items, can be disallowed at once for 
the reasons given in its judgment except 
in the cases to be referred to. The first of 
these, to follow the order of the judgment, 
is Item No. 2 in Schedule F, paddy due to 
the family on a bond of 1905. .The existence 
of the debt is not disputed. The evidence 
that it was collected by Dalayya is hearsay. 
and, if it.was not collected, it must in the 
ordinary course have become barred. Tt 
is not plaintiff's case that it did so tlirough 
the negligence of Dalayya. In these :cir- 
cumstances this item must be disallowed, 
and first to third and fifth to seventh 
defendants’ memorandum must be allowed 


jin respect of it. 


The lower Court would but for'its finding 
725 on 
account of Item-No. rz, F Schedule. It. has 
not ‘noticed that further realization -of 
Rs. 214-9-7 less Rs. 2 expenditure is shown 
in Exhibit XXVII (a). Rs. 937-9-7 should, 
therefore, have been shown as available 
for division under this item, 

Item No. 14 of the same Schedule was 
claimed as representing the amount due from 
Chelluri Dallappa on Exhibits VI, VII and 
VIII, two bonds and a promissory-note, 
dated 1885, 1887 and 1890. The main 
question is whether this ead was, as 


W. N. 1034; 15 a I. 1. 307; "Ho12) M N. 
232;25 M. L. J. 
(4) 31 xc Cas. ET 40 M. 632; 29'M, L JF 
(5) 31 B. 541 8 Bom, In Ry 632, 
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Theod say, discharged before Exhi bit 


"X (x) in r9o9 by a payment to plaintiff or 
is still subsisting and is represented by the 
whole or part of the debts secured by the 


mortgages, Exhibits W series, in favour of. 


Dalayya and by the land transferred to 
him under Exhibit U. The recital in 
Exhibit V (ri) shows that this debt was 
unpaid in 1905 and the same recital is the 
only evidence of its payment to plaintiff, 
none of the Chelluri family being called 
. and no receipt by plain‘aff being in evidence. 

There is nothing in the shape of youchers 
or accounts to show how any debt to 
Dalayya, which could have been represented 
by Exhibit Y (1) was incurred; and the 
very ‘general recital therein that it was 
the settlement of an account relA&ting to 
previous promissory-notes and cadjan items 
for marriage and household expenses, fes- 
tivals and kist, carries the matter no further. 
That Exhibit Y (x) is registered, although 
no special reason for its being so has been 
given, suggests that it was executed for 
üse as evidence against plaintiff shortly 
after, as Exhibit*XI, shows, he had been 
exerting himself to recover another large 
debt due to the family. 'The lower Court 
wa, therefore, justified in treating 
Exhibit Y (1) as substituted for Exhibits 
VI, VII and VIII and.the subsequent do- 
cuments, Exhibits U and W series, the con- 
nection of which with Exhibit Y (x) is not 
disputed, as. property liable for partition, 
at least so far.as they represent the debt 
evidenced by’ Exhibit Y (x). The memo- 
randum of objections on this item must, 
therefore, be dismissed. The appeal is 
against the lower Court's conclusion that 
only .Exhibit W series is available as a sets 
of the family ; and, as we cannot follow its 
statement that plaintiff s claim against 
the property bought under Exhibt U is 
time-barred, the appeal must be allowed 
in SeSpeep of it. | E 


As: eae the poii for Fasli 1317 of a 
lease, which-are part of Item No. 8 Schedule 
G plaintiff's claim to a share is disputed on 
the ground that he has not paid his share of 


tlie rent. 'The answer is that he can be- 


deb ted with it in ihe account. 

As regards the amount of the profit; the 
lower Court's estimate based on the amount 
of rent is.more probable than that supported 
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evideice ani must be 
accepted. 

As regards.It:m No. 6 of G Schedule and 
other items not specifically referred to we 
agree with th:lower Court for the reasons 
it has given. 

As regards the properties of A Schedule 
“lands, the lower Cqurt’s decree and judg- 
ment are not. clear. If they mean that 
plaintiff received Rs. 288-8-0 for each 
‘of the years, thatis, it isadmitted, wrong, 
‘Rs. 288-8-0 being the profits of three years. 

As regards limitation, it was not contend- 
ed that.the suit was barred as to lands 
which befo:e division were joint family 
property, but as regards money and receipt 
of profits trom the lands held in common 
the District Judge has held that the suit 
was governed by Arts. 62 and 109 
respectively and the decree has been passed 
on this basis. For the plain‘iff-appellant, 
it has been contended that as regards 
these items the suit is governed either by 


` Art. 127 or Art. r20. Art. 127 is for a 


share of property which is the property 
of a. joint family at the date of suit, and 
appears to be in terms inapplicable to 
property which by reason of a division 
prior to suit has ceased to be the p operty 
of a joint famiiy and is held by he mem- 
bars of the family a; tenants-in-common., 
It wa: so h.ld by one of us in Kumarappa 
Chettiar v. Saminatha Chetiiar (6), though 
Sheshagiri Aiyar, J., th» other lsaincd 
Judge reserved his opinion. This ruling 
appears to be in accordance with the 
language of the Article and with the decisions 
of the other High Courts and we sce no 
rea on to differ fiom it, 

Assumin2 that Art. 127is inapplicable the 
next question i is whether as 1egard; money 
Art. 62 should be applied, a ccntended 
for the respondents, or Art. r20, as con 
tended for the appellants. Art. G2 has 
been held applicable in Arunachala Pillai 
v. Ramasamya Pillai (7), Tellis v. Saldanha 
(8) and Vatdyanatha Aiyar v. Aiyasany 
Atyar (9); which latte: case was followed 


(6 52 Ind. Cas 470; 
612; (1919) M. W. N. 32 

(7) 6 -M. 402; 2 Ind. Dec. (xN. 8.) 

8) To M. 69; 3 Ind. Dec (N. 8) 7 

.(9) I E Cas. 408; 32 M. 191; 4 M. L T: 
49: 19 M. Te. J 494. 


Es M. 431; 36 M. L Fy 
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an Avancha’ Lakshminarasama vw. Avancha 
, Lak hamma (10. and Segu Chidambaramma 
v..Segu Balayya (xi) and the same view 
was taken in Mahomed Wahib v. Mahomed 
- Ameer (12), where the decisions are 
reviewed by Mookerjee, J.,who has also 
dealt with the tights of tenants-in-common 
‘in other respects in Mahesh Narain v. 
Nowbat Pathak (x3). The cases mentioned 
were all cases in which money had been 
recovered by one of several persons inter- 
rested therein as tenants-in-common, which 
; appea s to be the position of the members 
of a Hindu family after, partition: in res- 
pect of money which was left undivided. 

On the other hand, Art. 120 has been 
held applicable in similar casse in Khadersa 
Hajee Bappu v. Pathan Veettil Ayissa 
Ummah (x4), Marian Beeviammal v. Kadir 
Meera Sahib Taragan (xy), Sarakhi Abdul 
Rahiman v. Mahaidin Pathummal Bivi 
(16) and Segu Chidamabramma v. Segu 
Balayya (11) and Madar Sahib v. Kader 
Moideen Sahib (17) and, Subba Row v. 
Rama Row (18) and we have also been 
refer.ed to Muhammad Habibullah Khan 
v. Safdar Husain Khan (19) and Parsotam 
Rao Tanta v. Radha Bat (20), a decision of 
Richards, C. J. and Banerjee, J. with 
which, as at present advised, we are disposed 
to agree. We find some difficulty in. re- 
conciling these decisions. Art. 62 deals 
with suits for money received by the de- 
fendant for the plaintiffs use and applies 
to the well-known class of suits for money 
"had and received. Now, it has been exp ess- 
ly held in England that one tenant-in- -com- 
mon cannot maintain.an, action for money 


zo) 21 Ind. Cas, 3045. La P T. 325; (ioi 
M W. N. 836; 25 M. L. J. i a 
(r1) 12 Ind. Cas. 704 r (ign) z M. W. N. 467. 
(12) 32, C..527 ; x C. L. J. 167. 
E) 32 C. 837 at p. 854; 1 C. L. J. 437. 
14 


. 6 In1. t 34 M. 511; 20 M. L. J 
288; 8 M. L. T. 4; (1910), m W. N. 447. 

(15) 29 "Ind. Cas. 275. 
: G6) 32 Ind. Cas. 83; 30 M. L. T. I04: I9 M, 
L. 

5 33 Ind. Cas. 705; 39 M. 547 

18) 32 Iud. Cas. 899; 40 M. 291; 3 L. W. 
192; 19 M. I. T. 134: (1916) 1M W. YW 188 ; 
3o M. L. J. 341. 


` (19) ) 7 A. 25; A. W.N. (1884) 219: 4 Ind, 
Dec. (N. S.) 254. 
(20) 28 Ind. Cas, 953; I3 A. L. J. 407; 37 A. 
318, 
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- wrongful. In 


nee 


had . and received against his ` NEN 


"his remedy being an action for account to 


recover what the defendant has receiv:d 
in excess of his share: Thomas v. Thomas 
(21) Harrington, J., in Mahomed Wahib 
v. Mahomed Ameer (12) has explained 
this decision as proceeding merely on the 
ground that in England a suit for an account 
was prescribed in ‘such cases by the Statute 
of Anne. But, as explained in Freeman 


‘on Co-tenancy, paragraph 274, the object of 


that Statute was to remedy a defect in the 
Common Law which left tenants-in-common 
without a remedy and to give the parties 
a remedy in the Common Law Courts which 
till then they had to seek in Equity, the 
tist of the new statutory action for an 
account being not that the defendant had 
received part of the common property but 
that he had received more than his share, 
just as in the case of partnership one part- 
ner cannot sue another for a share of part- 
nership debt collected by him but only for 
what may be found due on taking the part- 
nership accounts. See also 2 Blackstone's 
Commentaries, page 194, where it is observed 
that “by the Common Law no tenant-in- 
common was liable to account with his 
companion for embezzling the profits of 
the estate ; though, if one actually turns 


- the other out of possession, an action of 


ejectment will lie against him,” ' 

As regards profits, Art. 109, which the 
District Judge has applied, is in terms in- 
applicable as it applies to suits.“‘for the 
profits of immoveable property belonging 
to the plaintiff which have been wrongfully 
received by the defendant" and it appears 
to be well settled that a receipt of profits 
by one of several tenants-in-common is not 
Mahomed Riasat Ali v. 
Hasin Banu (22), . where Art. rog was 
held applicable, there was no question of re- 
ceipt of profits by a co-sharer as the widow 
had established her right to the possession 
of the whole of her deceased husband’s 
estate for her life. If Art.'rog is inappli- 
cable the only choice is between Art. 
120 and’ Art, 62, and, if Art. 120 be 


~~ 


. (21) (1850). 5 Ex. 28; 1 L. M. & P. 229° 19 L. 
J. Ex. 175; 14 ‘ur. 180; 155 E. R. 13: 82 R. R. 549. 

(22) 21 C. 157; 20 1. A. 155; 17 Ind. Jur, 
1941 6 Sar P. C. J. 374; Rafique and Jackson's 
P. C. No. x33; 10 Ind. Dec, (N. $) 737 (P. C.), 
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held applicable the question will still arise 
as to whether the, aright to sue is to be deemed 
to accrue on thej receipt `of the profits or 
when an account is ásked for and refused. 
Insview of the conflict of decisions we have’ 
decided to refer to a Full Bench the ques- 
tion, “what are the Articles applicable to 
the claims for money and mesne profits in 
the present suit?" 

This appeal ‘and Memoranda of ross 
Objections came on for further hearing 
in pursuance of the Order of Reference to 
a Full Bench, dated the 22nd March 
1021. 

Mr. C. S. Venkatachari, (with him Mr. 
H. Surjannaryana), for the Appellant 
The question for your Lordships’ consider 
ation is “What are the Articles applicable 
to the claims for money and mesne profits 


in the present suit" ? Thereare conflicting - 


decisions on the point. It is Art. 127 
or 120 that should apply and not Arts, 
62 and I09 as the lower Court thought 
erroneously. Art. 109 obviously has no 
application, because the receipt of rents 
by one tenant-in-eommon can in.no way 
be’ wrongful as against the other. co-tenants. 
Watson & Co. v. Ramchund Dutt (23) and 
Robert Watson & Co. v. Ram Chand Dutt (24) 
deal with this position, and it is held there 
that the proper Article to be applied was 
Art. 120. Again Art. 62 cannot apply. 
It provides for suits for. money payable 
by the defendant to the plaintiff for money 
received by the former to the latter's use. 
This implies that the defendant received 
moneys which in fact belonged to the 
plaintiff. It is impossible to say that any 
particular debt or rent was received for the 
benefit of any particular tenant-in-common. 
The rulings from Avunachalla Pillar v. 
Ramasamya Pilas (7), which decide in 
favour of this Article, are all wrong, and it 
is so heid in Subba Row v. Rama Row (x8). 
My further submission is that Art. 127 or 
120 should apply. Art. 127 provides 
a period of 12 years for a suit by a member 
of the joint family who is excluded to en- 
force a right to share therein. Here joint 


family property means only property which 


(23) 18 C, I0; I7 I. A. 110; 5 Sar. P. C. 4 
535; 9 Ind. Dec. (N. $) 7 (P P C). 
(24) 23 C. 799; 12 Ind. Dis id S.) 531. 


INDIAN CASES. - 


ISI - 


was once joint. [Amme Raham v: Zia Ahmad 
(25), Sultan Begam v. Debt Prasad (26), 
Banoo Tewary v.  Doona' Tewary (27), 
Bhavrao v. Rakhmin (28) were then referred, 
toj. If your Lordships.are not with me on 
this point, then I would contend that Art. 129 
would “apply to the facts of the present 
case. It is the residuary Article to be applied 
when there is no other Article applicable. 
I rely upon these cases for my position. 
[Gurudas v. Ram Narain Sahu (20), 
Muhammad Habibullah Khan v. Safdar 
Husain Khan (xg), Khadersa Hajee Bappu 
v. Pathen Veettil Ayissa Ummah | (x4), 
Robert Watson & Co. v. Ram Chand Dutt 
(24), Sarakhi Abdul Rahiman v. Mahaidin 
Puthummal Bivi (16), Marian Beeviammal 
v. Kadir Meera Sahib Taragan (15), Umar- 
daraz Ali Khan v. Wilayat Ali Khan (30), 
Venkata: Reddi v. Kuppu Reddi (3x), Sub- 
ba Row v. Rama Row (18), Parsotlam Row 
v. Radha Bat (20). 

Mr. P. Navayanamurthi, (with him Messrs, 
C. Samhaston Rao and K. Kamawna), for the 
Respondents. My submission to your Lord- 
shipsisthatinthe circumstances of thepresent 
case only Art. 62 or 109 will apply. Art. 120 
is a. tesiduary Article which should be 
applied "only if there is no other Article 
that would apply. The family became 
divided in 1905 only; with regard to some 
items of family property there was no 
division. With regard to them we must 
take it they continued as tenants-in-com- 
mon. So when one tenant-in-common 
receives money for which another man is 
entitled he receives it for the use of the 
other, So Art. 62 is directly applicable 
and the starting point: of limitation is the 
date of the receipt cf money. This 
view has been taken repeatedly in this 
High Court and the other High Courts from 
a very long time. [Then in support of his 


(25) 13 A. 282; A. W. N. (1891) 88; 7 Ind 
Dec. (N. S.) 177 (P. B.). 

(26) 30 A. 324 ; A. W. N. (1908) 126; 5 A. L. 
J. 352; 4 M. L. T. 38. 

(27) 24 C. 309; 12 Ind. Dec. (N. 8.) 873. 

(28) 23 B. 137; 12 Ind. Dec. (NS) 91 (F. B), 

(29) 10 C. 860; 11 I. A. 59; 8 Ind. Jur. 322; 
Sar. P. C. J. 548; 5 Ind. Dec. (N. S.) 575 (P. C). 

(30) 19 A. 169; A. W. N. (1897) 34; 9 Ind, 
Dec. (N. 8.) III.- 

(31) 61 Ind. Cas. 762; 13 1. .W. 260, 
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position Vakil referred to the following 
casesi Arunachala Pillat v. Ramasamya 
Pillat (7), Tellis v. Saldanha (8), Vaidya- 
nalha Atyar v. Aiyasami Ayas (9). , Avancha 
Lakshminarasamma v, Avancha Lakshamma 
(1o), Segu Chidambaramma v. Segu Balayya 


(x1), Mahomed Wahb v. Mahomed 
Ameer (12), Thomas, v. Thomas (21), 
Kundun Lal v. Bansidhar (32), Thakur 


Prasad v. Pratab (33), Masth-ud-din v. Im- 
tiazunnisa Bibi (34). | 

Further, with regard to profits received 
from immoveable property Art. r09 applies. 
In this view I am supported by Mahomed 
Riasat Ali v. Hasin Banu (22). 

Art. 127 will not apply as contended for 
by the appellant, for this is not a suit by 
a member of a joint family who is excluded 
from participation for his share. 

If there is no other Article expressly appli- 
cable then only Art. 120 should be applied. 
It seems that Art. 89 might be made 
applicable: When one tenant-in-common 
réceives money belonging to another it must 
be taken that he receives it as agent both 
on his behalf and on behalf of others. Banoo 
Tewary | v. Doona Tewary (27) and 
Gabu v. Zipru (35) support me jn this-view. 

The cases relied on by my learned friend 
in support of Art. 120 have-no bearing to 
the present case. So my submission is 
that Art. 62 or 89 or r09.must apply. 

Mr. C. S. Venka!acha 1 in reply —The only 
Article of the Limitation Act that will 
apply to the facts of the present case is 120. 
I. am supported in this view by Marian 
Beeviammal v. Kadir Meera Sahib Taragan 
(15) and Sarzkht Abdu! Rahiman v. 
Mahaidin Pathummal Bivi (16). 


OPINION -- 

Schwabe, C. J.—The question referred 
to the Full Bench is “What are he 
. Articles of the Limitation Act of 1908 
applicable to certain money and profits 
received by two brothers or their representa- 
tives under the following-circumstances ?” 
Three brothers had been members 


(32) 3 A. 170; 2 Ind. Dec. (N. s) 89. 
B P = 442; A. W. N. (1884) 154; 4 Ind. Dec. 


(34) 27 Ind. Cas. 533: 37 A. 40; 12 A. T, T. 


1256. 
(35) 59 


Ind, Cas. 357; 45 B. 313; 22 Pom. L. R. 
1289. < 
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of aa undivided joint Hindu family. In 
1905 they separated and appointed arb:- 
trato:s to divide the ancestral property. 
Before division .was complete, disputes 
arose and the properties remaining undi- 
vided were left in the lands of different 
members of the family until in 1917 this suit, 
was brought for partition ànd for account. 
It is found, and no doubt correctly, 
that the properties remaining undivided 
were held during the period in question 
under a tenancy-in-common. Money was 
received from debtors in respect of debts 
which were owned in common, and rents 
and profits partly in money and partly in | 
kind were received in respect of lands 
Also owned in common. When asked to 
account and pay forthe shares of the other 
co-owners, the defendan‘s set up the Limi- 
tation Act in answer, and there being a 
conflict of judicial views on the subject, 
it is for us to decide which Article in the 
Schedule of the Act apples. 

The Articles relied upon by those who 
claim to keep what they have received 
were Arts. 62 and 109,” whereas plaintiff 
relied on Art. 127 or 120. l 

I agree that Arts. 1090 and 127 have no 
application on the groünds stated in the 
order of reference. 

Art. 62 relates to suits for money payable 
by the defendant to the plaintiff for money 
received by the defendant for the plaintiff's 
use. These are technical terms of the 
Law of England used to cover a great 
variety of cases in which it can be said that 
the defendant has received money which 
really belongs to the plaintiff. There is, 
however, one case in which. that form of 
action would not lie in England and. that 
is by one tenant-in-common against anoiher 
who has received more than his share. 
In fact, insuch a case, until the passing of 
the Statute TV Anne Chapter XVI, section 
27, ro action would lie at all and by 
that Statute an action was permitted but 
only for an account. In Thomas v. Thomas 
(21), one of two tenants-in-common of some 
lands alleged that the other alone has receiv- 
ed all the rents arising from ihose lands 
and he brought his action for money had 
and rece ved. It was he'd by tbe Court 
o? Exchequer (the judgment of the Court 
being delivered by that very eminent 
Judge Park, B.) that no such acton lay, 
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the reason being that the rents rema‘ned 


undivided and no one tenant-in-common 


was erititled to any specific part, and further ` 


the collecting tenant-in-common - would be 


entitled to all just allowances which could 


not be given in that form of action but could 
bé given in anaction for an account which 
under the Statute was permitted, It is 
worth observing that in Mahomed Wahib 
v. Mahomed Ameer (x2), in which it was 
held that "Art. 62 applied to a case some- 
what similar but in my view distinguish- 
able from, this, Harrington, J. states that 
the ground of decision in Thomas v. Thomas 
(21). was that the plaintiff was-bound to 
pursue his remedy for an. account under 
IV Anne, which in my view is not corrects 
while Mookerjee, J. states the ground of 
the decision correctly but gives no effect to 
it. This, in my judgment, isin itself a 
sufficient ground for holding that Art. 62 has 
no application to. this case, it being quite 
impossible to say that any particular debt 
or rent or profit ór any part of either was 
received for the use of any particular tenant- 
in-common: Indeed on partition any of 
the debts or tents or profits might 
be awarded in foto to any of the tenants- 
in-common and further in this case each 


of the tenant-in-common was collecting 


part of the common properties or the income 
from it and no doubt incurring expense in 
so doing. An action for an account would 
be appropriate, an action for money had 
‘and received would, in my judgment, be 
quite inappropriate.. This view was taken 
in Subba Row v. Rama Row (18) in which it 
was held that Art. 120 and not. Art, 62 
applied in similar circumstances. 

There are a large number of cases in the 
High Couris of India which decided in 
favour of Art. 62 as against Art. 120. 
Some are distinguishable. With those that 
are not, Ido not agree. Of the Madras cases 
the earliest is Arunachala Pillai v. Rama- 
samya Pillai (7). and this case has been treat- 
ed in later cases as an authority for holding 
that Art. 62 applied to moneys collected 
by one of several tenants-in-common. It 
did not so decide, for, in that case a debt 
had been collected by one of two, brothers, 
each of whom was entitled to a third of 
the debt: but this was after partition 


and the debt had on partition been divided. . 


The collecting" brother had no aütbority 
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or right to collect his brother's one-third 
share and it was a specific sum which the 
brother was alone entitled to and for which 
an action, for money had and received would 
properly lie. Tellis v. Saldanha (8), Vaidya- 
natha Atyar v. Atyasamt Atyar (9), Rama- 
lagu Servat v. Solat Servai (36), Segu Chi- 
dambaramma v. Segu Balayya (xx), Avancha 
Lakshminarasamma w. Avancha Lakshamma 
(10), Benode Lal v. Preo Nath (37) purported 
to follow Arunachala Pillat v, Rama.amya 
Pillai (7), but they really extended the 
doctrine to cases like the present. To the 
same effect are Banoo Tewary v. Doona 
Tewary (27), Mahomed Wahib v. Mahomed 
Ameer (x2), Kundun Lal v. Bansidhar (32), 
Thakur Prasad v. Partab (33), Masth-ud-din 
v. Imtazunntsa Bibi (34), Amina Bibi v. 
Najmunnissa Bibi (38), Abdul Gaffar v. Nur 
Jahan Beguin (39). On the other hand, 
the contrary has been held in Sarakhi 
Abdul Rahiman v. Mahaidin Pathummal 
Biwi (16) following Marian :Beeviammal 
v. Kadir Meera Sahib Taragan (15), 
Subba Row v. Rama Row (18), Umardraz 
Alt Khan v. Wilayat Ali Khan (30) Par- 
sotam Rao Tantia v. Radha Bai (20), Ven- 
kata Reddi v. Kuppu Reddi (31), Gabu v. 
Zipru.(35)* All these cases decided against 
Art. 62 and, excepting the last, in 
favour of Art. 129. In Subba Row v. Rama 
Row (18) and Venkaia Reddi v. Kuppu Reddi 
(31) it was held that Art. 62 does not apply 
to transactions in which the defendant 
is not under a mere duty to hand over the 
moneys which he has received but has 
other duties as well in respect of it. With- 
out going through all these cases in detail, 
for the reasons stated above, I prefer the 
latter series of cases in which it was held 
that Art. 62 did not apply to the former 
in which it was held that it did. 

Holding as I do that Art. 62 has no appli- 
cat on, it follows that Art. 120 which applies 
to suits for which no period of limitation 


.is provided elsewhere in the Schedule would 


apply unless there is some other Article ap- 
plicable. In my judgment, Art. 89 has to 


(36) 69 Ind. Cas. 274; 41 M. L. J. 274 j (1921) 
M. W. N. 539. 

(37) 40 Ind. Cas. 173. 

(38) 27 Ind. Cas. 7123; 37 A. 233; 13 A. L 
J. 255. 
7 (9) 29 Ind. Cas. 347; 37 A. 434513 A lu 
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-bé taken into account. This Article applies 
to suits by a principal against his agent 
for moveable property, received by the 
latter and not accounted for, and the 
.period of limitation is three years from the 
time when the account is, during the continu- 
ance. of the agency, demanded and refused 
or, where no such demand is made, when 
the agency terminates. ' The reference tó 
us is wide enough to cover this question: 
But it has not been considered in the Court 
below or by the Referring Bench and I 
doubt whether, we: have really sufficient 
material before us, upon which to decide 
: whether it applies or not. I think, however, 


^ that it is desirable to say something: about 


it and leave it to the Referring Bench to 
decide whether, on the facts which are 
before it, it applies in this case or not. If 
the facts be that these moneys and rents 
and profits were received with the consent 
of all concerned by the various persons 
in possession pending final settlement by 
division, I think that in the absence of evi- 
dence to the contrary, each of such persons 
should be considered as receiving as agent 
for himself and his co-owners; he would 
have authority, express orimplied, to receive 
and woüld be acting upon that authority on 
behalf of the co-owners and not on his own 
behalf adversely to them. We were referred 
to two letters, Exhibits III and M (pages 
.- 66 and 68 of the documents’ paper), and to 
passages in the judgment of the District 
‘Judge which seems to indicate that all 
the moneys, rents and profits were collected 
in fact on behalf of the co-owners, and it 
would, in my view, be very difficult indeed 
for a person collecting undivided parts 
of an estate in this manner to say that he 
was acting otherwise than for the benefit 
of himself and other co-owners. In Banoo 
Tewary v. Doona Tewary (27) on facts simi- 
lar to these it was held that the defendant 
was acting on behalf of other co-sharers as 
their agentin the realisatión of their shares, 
and in a recent case in Gabu v. Zipru (35), 
where an elder brother after partition by 
agreement with his brothers realised parts 
of the estate, it was held that he acted as 
agent and that Art. 89 applied. With 
this judgment I fully agree. That case 
differs from this only in thatthere was in 
that case an express agreement that the 
elder brother should realise and divide 
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and not on his own account. 


- turns, on words of Art. 


[1923 ` 


among the three brothers while in this case 
there is no such agreement. But such an 
agreement can bé implied as well as express, 
and, in the absence of evidence to the con- 
trary, in my judgment where one brother 
collécts the assets of an estate of which 
he and the other brothers are co-owners, 
the natural inference is that he is acting. 
as agent for himself and the other co-sharers 


vu 


` I, therefore, answer the question submitted 
by holding that Arts. 62, 109 and 127 have 
no application and that Art. r20 applies 
only if, applying the principles above enun- 
ciated, itis held on the facts that Art. 89 


does not apply. 


The question raised in the order of refer- 
ence i$ in these words: “If Art. r20 be 
held applicable, the question will still arise 
as to whether the right to sue is to be deemed 


“to accrue on the receipt of the profits or 


when an account is called for and refused”, 
Iamrather doubtful whether that question 
is referred to the Full Bench for decision, 
though I am inclined to construe the order 
of reference as intending so to do. How- 


ever that may be, I think that, as the matter 


is before.us, it is desirable that we should 
express our views upon it. The question 
.120. “Suit for 
which no period of limitation is provided 
elsewhere in this schedule, time from which 
period begins to run is when the right to 
sue accrues". In my judgment, and I have 
the support of the authority already refer- 
red to, Marian Beeviammal v. Kadir Meera 
Sahib Taragan (15). the right to sue 
arises in this kind of case when there 
is a demand and refusal for an account 
or it could be put as when there is, in fact, 
an ouster. .It really follows from what I 
have already said that there is no cause 
of action on the mere receipt by one of the 
brothers of any particular amount, and it is 
clear tó my mind that the period of limita- 
tion cannot arise until cause of action arises. 
That cause of action does not come into 
beiug until, at any rate, there is something 
done which shows that the man who got 
the money into his possession is holding it 
adversely to the plaintiff. If Art. 89 is 
held to apply, the same result would follow 
when, during the continuance of the agency 
the account is demanded and refused, or 


~ 
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.when the agency terminates if no such 
demand is made. 
Ayling, J.—1 agree. 


Coutts-Trotter, J.—I also agree. 


Kumaraswami Sastri, J—vThis reference 
arises out of a suit for partition. The 
plaintiff, the deceased Dalayya (the father 
of defendants Nos. 1 to 3) and the 4th de- 
fendant were brothers. The 5th defendant 
is the son of the ist defendant. The 6th 
and 7th defendants.are the sons of the 2nd 
defendant.. The 8th defendant is the son 
of the 4th defendant who died pending 
. Suit leaving the 8th defendant his legal 


répresentative. . The family was joint and 


undivided and owned moveable and im- 


moveable properties but in 1905 disputes” 


atose between the members and the "plaint- 
iff and his brothers divided some of the 
family outstandings, moveables and houses. 
"Being unable to effect an amicable parti- 
tion of the remaining. properties they sub- 
mitted their disputes to arbitration. The 
arbitrators divided some of the moveable 
properties and prepared lists showing the 
division ' effected by them but did not pro- 
ceed further. The result was that there was 
‘a partial partition and a large portion of the 
joint properties: was not. divided. Some 
of the. properties remained in the posssesion 
of the plaintiff and some in the possession 
of the defendants while some lands were 
still enjoyed by all the parties in common. 
The case for the plaintiff is that he is en- 
titled toa third share in the joint family 
properties, moveable and immoveable, shown 
in the schedules to the plaint. The reliefs 
which the plaintiffasks forare: (x) a parti- 
tion by metes and bounds of the immove- 
able properties specified in the plaint sche- 
dules, (2) an account of the moveables 
yet remaining undivided and the division 
of them into three equal shares and (3) 
payment of a specific sum of Rs. 6,150 
which he alleges to be due under an arrange- 
ment. The account which he asks of the 
moveables includes, according to the plaint- 
iff, the outstandings due to the family and 
the amounts collected by the defendants 
who, according to the plaintiff, have to ac- 
count for and pay him one-third of the 
: collections. "Various defences were raised 
but it is only necessary, to consider the 
plea of limitation as regards the amounts 
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collected by the defendants. The District 
Judge in dealing with the question of limi- 
tation .held that the plaintiffs claim to 
money is governed by Art. 62 and the claim 
to mesne profits by Art. rog. As the 
period of limitation under these Articles is 
three years from the date when the money 
or profits were received, the plaintiff's 
action in respect thereof would be barred if 
those Articles apply. The plaintiff appealed. 
His contention was that the case falls either 
under Art. x27 or Art. 120. In view of 
the conflict of authorities Wallis, C. J. 
and Oldfield, J. have referred to a Full 
Bench the question "What are the Articles 
applicable to the claims for money and 
mesne profits in the present suit?" 

The facts contained in the pleadings, 
which I have set out above, show that this 


is a suit by a member of a Hindu family, 


some of the properties of which have been 
actually divided by metes and bounds 
and the rest of which are in the possession 
of the various members who have become 
divided in status, though the properties 
have not been divided by metes and bounds 
or apportioned among the various members 
in proportion to their respective shares. 
The plaintiff in. prayer (b) in the plaint 
wants a decree "directing that an account 
be taken of moveables yet remaining un- 
divided as per Schedules P, Gand H and 
to direct that the same be divided into 
three equal shares and that plaintiff be 
awarded one share thereof from the de- 
fendants", and in prayer (d) wants a decree 
"directing defendants to pay costs of 
this suit with subsequent profits in res- 
pect of lands in possession of defendants 
till date of delivery and interest on the value 
of moveables from date of plaint to date 
of realization." I am of opinion that the 
proper Article to be applied to a claim 
like the present is Art. r20. 

I shall first deal with Art. rog which 
provides for a suit to recover the profits 
of immoveable property belonging to the 
plaintiff which have been wrongfully receiv- 
ed by the defendant and fixes three years 
as the period of limitation, the starting 
point being the date on which the profits 
are received. It seems to me to be clear 
that the receipt of profits by one of several 
tenants-in-common cannot be said to be 
wrongful. The receipt of rents or profits 
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from tenants or persors in occupation of 


‘lands held i in common is one of the ordinary. - 


mades of enjoyment of property ' and it 
cannot be said that a tenant-in common 
is not entitled to receive the rents due. 
In Watson & Co. v. Ramchund Dutt (23) one 
co-sharer was in actual occupation of a por- 
tion of joint property and was cultivating 


it as if it was his separate property. Another _ 


co-shater wanted to enter upon the same 
land and cultivate it ‘for himself. Their 
l;ordships of the Privy Council held that 
the co-sharer who was cultivating the land 
was. entitled to protect himself by the pro- 
fitable use of the land in good husbandty 
and that the other co-sharer was only en- 
titled to receive his shares of the profits. 
The matter came up again before the High 
Court as regards the period of limitation 
which governs such cases, and in Robert 
Watson & Co. v. Ram Chand Duti (24) it 
was held that the proper Article to be applied 
was Art, 120. 
cultivation of land by one co-sharer in the 
ordinary course to the exclusion of the other 
co-sharers is not. wrongful the receipt by 
him of the rents and profits from persons 
who ate bound to pay the game eannot 
become wrongful so as to attract the pro- 
visions of Art. rog. < 
It was argued for the appellant that Art. 
"127 would apply to cases like the present. 
Art. 127 provides a period of 12 years for 
a suit by: a person excluded from joint 
‘family property to enforce ‘a right to share 
therein, the period starting from the date 
when the exclusion becomes known to the 
plaintiff. Itis clear from the pleading in 
the present case that at the date of the suit 
the members of the family were not mem- 
on of a joint Hindu family in the ordinary 
nse of the term. The: effect of the par- 
tial partition of certain properties and the 
reference to arbitration as regards the prop- 
` erties undivided as wellas the conduct of 
the parties subsequently show clearly that 
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| — in which the plaintiff bias a ae and 


which is not divided. by metes and bounds. , 
No authority has been cited in support of 
.Such a construction. of the plain terms of 
- the Article. I agree with the learned: refefring 
. Judges that Art. I27 is inapplicable to 
cases where at the date of the suit the prop- 
erty has ceased to be joint family property 
and is held by -the sharers as tenants-in- 
common, ‘This view is in accordance with 
the decisions in Amme Raham v.. Zia Ahmad 
(25), Sultan Begam v. Debi Prasad: (26), 
where it was held by a Full Bench that the - 
word “joint” in Art, 127 has a settled and 
well-defined meaning and could not be used 
as descriptive of property: held in common, 


° Banoo Tewary v. Doona Tewary (27), where 


-the léarned Judges. held that Art. 127 pre- 
supposes the existence of some. joint family 
and proceeding upon the hypothesis that 
there is a joint: family it provides for the 
remedy of a member who is excluded and 
has no application to cases where there was 
disruption of the status of jointness and 
Bhavrao'v. Rakhmin (28). The only other 
Article that could have‘any application are 
Arts. 62 and 120. Before dealing with the 
applicability of these Articles, I think it is 
necessary to consider the position in Hindu 
Law of persons situated like the present 
plaintiff. Till the decision of the: Privy. 
Council in Suraj Narain v. Iqbal Narain 
(40), the current of the authority was that 
in order to effect a separation’ of status ` 
there must be an agreement, express or ini- ” 
plied, between all the co-parceners. Sue . 
darsanam Maistri v. Narasimhulu Maistri 
(41) deals with this question at great length. 
It has, however, now been settled by the 
decision of their Lordships of the Privy 
Council in Suraj Narain v. Iqbal Narain 
(40) and Girja Ba? v. Sadashiv Dhundiraj 
(42) that a separation of status is created 
by a clear and unambiguous expression of 


(40) 18 Ind. iae 


they had become divided in status. At the 30.: 35 A. 8o; 13. M. X. T. 

date. of the suit the plaintiff was nota mem- 194; 17 C. W. N. 333; ii A. L, J. 172; (1913) 

ber ofa joint family, Itis argued for the 3L W. N 183; 17 c. L J. 288; 24 M. I. J. 345] ` 
15 Bom. I. R. 456; 16 0, C. 129; 40 I. A, 40 


appellant that Art. 127 should be read as (y aj 


if the words "joint family property" meant ( n 25 M. 149; i1 M. I. J. 353. 


property which at one time was joint family | i 42) 37 Ta o 321; ac 1031; a C. n N. 
roreity and cught not to Lb fi 1085: t 22; 20 L. T. 78; 12 N. Le 
POET z o ke confined to R. a. (1536) 2 M. W. N. 65; 18. "Bom. L. R. 


cases where tke property is joint, family 


1 6 W. $ c. te 1 E 
property at the date of the suit but to prop- obs RE oo CY. ^ 207; 3t MT, 


J..455; 43 I. A. 151, is 


we 
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. tlie determination of one member to become 


divided: On such a declaration the rights: 


and liabilities of the parties are nó longer 


those of a joint Hindu family but have to. 


be determined on the footing that they are 
not joint tenants but tenants-in-common. 
This, however, does not by itself change 
the. nature of the suit to be brought for 
the working*out of the rights of such mem- 
bers. The rule of Hindu Law that a 
member of a joint family cannot, except 
in certain specific circumstances, sue for a 
partial partition is applicable-to cases where 
the joint family has been disrupted by 
severance of status between the various 
members, 
a Hindu family seeks to recover his share 
of any particular item of property, he will 
be met with the plea that the suit is bad 
and that he ought to file a suit for a parti- 
tion of all the available properties in order 
that all the equities may be adjustcd bet- 
ween the various parties, Iach member 
will have to bring into the notch-pot the 
properties in his possession and an account 
will have to be takeh at least from the date 
when the joint family became divided 
in status ofthe rents and profits of the joint 
fainily properties received by any member 
and which are liable to be brought into 
the hotch-pot. Until the properties are 
actually divided, it cannot be predicated 
that any particular item of property would 
fall to any particular member of the joint 
family nor can it be.said that any particu- 
lar member of the joint faniily has a right 
to insist that each item of property shall 
‘be broken up into as many shares as there 
are sharers: and that he should get a parti- 
cular share of each item. As far as possible, 
in. suits for partition the entire itéms of 
family property will be allotted to the mem- 
bers if it can be done without any preju- 
dice to the rights of the others. It may 
thus well be that where a co-sharer has 
received the.whole or portion of the monies 
due on a debt due to the family that par- 
ticular item might be allotted to the member 
“who. has so received or in taking accounts 


it may. well be that one co-parcener who: 


lays claim to a particular item has overdrawn 
his share and is not entitled to any portion 
of the family property. Under these cir- 
cumstances if a co-parcener should file a 
suit for a specific share in an outstanding 


It is clear that, if a member of 
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recovered he will be met with the reply tha 
not only is the suit for that share not main- 


.tainable but that the liability ‘of the parties 


should be adjusted with reference to 
the taking of the general accounts. It 
is difficult to see how in such cases Art. 62 
can be applied. As pointed out in 
Augustinus v. Nerinckx (43) where no speci- 


.fic sum is claimed buf an account is asked 


for, the actionis not a mere Common Jaw 
action to recover monies had and received 
and a plaintiff may in a proper case claim 
an account of the monies due to him. If 
a separate suit for partition cannot, except 
in certain speci‘ied cases, be brought for each 
item recovered, I think the only equitable 
course is to treat the cause of action in 
respect of a partition of family property as 
single and indivisible and to apply the same 
period of limitation as regards moveable 
property including outstandings collected. 
A distinction ought to be drawn between 
cases where the suit is one for a partition 
of joint family properties, one of the items 
for partition being the collections made 
by one or the other of the members of rent 
or outstandings due to the family, and cases 
where, no account is necessary owing to 
the only item for division being property 
held in common. For example, if nothing 
more appears than that a debt is due to 
two or more persons jointly and one has 


collected it, the only question is 
whether the collection was made, and 
the shares being ascertained there is 
no necessity to take an  acéount. 


_On the other hand, in cases where a parti- 


tion has to be effected of properties that 
were once held as joint tenants and subse- 
quently as tenants-in-common, the account- 
ability of each member being an essential 
element in the consideration of the division 
of shares, it would lead to injustice if in tak- 
ing accountseach member is allowed to keep 
whatever be collected three years prior to 
the suit. In Subba Row v. Rama Row (18) 
it is pointed oüt that Art. 62 of the Limita- 
tion Áct can only apply to cases where a 


: definite sum of money has been received 


by the defendant and which the law says 
he must hold for the use of the plaintiff 
and that it is not applicable to cases where 
the defendant is asked to account for 


(44) (1881) 16 Ch. D 15; 43 L, T. 458; 29 W. R. 
225. 
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monies and where the person collecting is 
entitled. to just allowances. 
Judges refer to various cases and point out 
that in cases where Art. 62 was applied 
there was no question of rendering ‘an 
account 


. Judges, on the authority of Gurudas v. 
Ram Narain Sahu (29), applied Art. 120 
and'held that Art. 62 
tation Act does not apply to cases of an equi- 
table claim against a trustee liable to account, 
in which the relief sought is to have an 
account taken of the trust properties and 
to recover what might be due, as the form 
in which the suit is brought is not that of 
an action for money had and received for 
the plaintiffs use, this form of suit not 
affording a sufficient relief. In Khadersa 
Hajee Bappu v. 
Ummah (14) it was held by a Full Bench 
that a suit for partition of property left 
by a Mohammadan intestate was governed 
by Art. x20 as regards  moveables and 
Art. I44 as regards immoveables. In 
Robert Watson & Co. v. Ram Chand Dutt 
(24) it was held that a suit by one of 
several joint tenants to recover com- 
pensation for the use and occupation by 
some of the joint tenants of part of the 
joint lands to the exclusion of: the other 
joint tenants is governed by Art. 120. 
Sarakhi Abdul Rahiman v. Mahaidin Pathu- 
ammal Bivt (16) it was held that in a suit 
for partition by a Mohammadan lady 
against her co-heirs a claim for the amount 
of a mortgage-debt due to the deceased 
intestate collected by the defendants was 
governed by Art. 120 and not Art. 62. 
In Marian Beeviammal v. Kadir Meera 


Sahib Taragan (15) a suit was filed by a 
Mohammadan lady for a share of her hus- 


band’s property 23 years after her husband’s 


death. She wanted to recover one-eighth’ 


share of the sum of Rs. 28,000 which was 
cash left by her husband. The suit was 
dismissed by the Subordinate Judge as 
being barred. On appeal it was held that 
the proper Article to apply was Art. 120: 
The learned Judges observe : “The defend- 
ants having taken possession o: the prop- 
erty as tenants-in-common, they must 
- be deemed to have been in possession of 
such property on behalf of themselves and 
of the plaintiff and it lies on them to show 
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that sofar as the. plaintiff is sone aids the, 
character of .their possession was changed ` 
six years before the date of their suit. The. 

judgment of the Judicial Committee in 
Corea v. Appuhamy (44) would show that 
mere intention on their part is not enough 


.to change the character of that possession". 


In Ganesh Dutt Thakoor v. Jewach Thakoo- 
rain (45) the suit was one for a partition of 
moveable and immoveable properties. An 


issue "was raised as to whether the suit was 


barred by limitation as regards the move- 
able properties and the Subordinate Judge 
dismiesed the suit as regards moveables 
on the ground that it was filed after 
the lapse of three years from. the date 
when, according to the plaintiff, the: cause 
of action arose. The High Cout held that 
no portion of the plaintiffs claim, was 
barred and this view was upheld by the 
Privy Council Though their Lordships of 
the Privy Council did not discuss the parti- 
cular Article under which a suit for parti- 
tion would lie, it is clear that they dissented 
from the view that the three years’ rule 
was applicable to cases of partition where - 
the claim is inter alia for the recovery of the 
plaintiff share in the bond debts and 
decrees realised by the defendant. In Umar- 
daraz Alt Khan v. Wilayat Ali Khan (30) 
it was held that a suit brought by some of 
the heirs to recover. from the.widow of a 
deceased Mohammadan a sum of money 
realised by her on account of. a mortgage- . 
debt.due to the deceased was governed by 
Art. 120 of the Second fchedule to the Indian 
Limitation Act. In Venkata Reddi v..Kuppu 
Redi (31) Art. 120 was dpplied to a suit 
for partition as regards the income derived 
from the joint properties.’ Wallis, C. J: 
observed : “The next question is with regard’ _ 
to the period of limitation within which 

the plaintiff is entitled to recover the income 
from the defendants, in respect of the por- 
tions of the properties which ought to have 
fallen to his share but which were enjoyed 
by them. It has been contended that the 
case is governed by Art. 62 which applies 
to suits, 7. e., for money payable by the 
defendant to the plaintiff for money received 
by the defendant for the plaintiff's use. 


1M 83 912) A. C. 230; 81 Iv J. P. C. 151; 105 


hr dr eae: 14 M, L. J. 831 I. A. 106; 8 C. W. 
N. 146; 8 Sar. P. C.J. 575; 6 Bom. Lr. R. 1 (P. C)" 
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The scope of this Article in cases like the pte- ' 


sent: has been considered in Subba Row v. 
Rama Row (IR), whereithas been poiuted 
out'that it does not apply to transac- 
tions. in which the defendant is not under 
a mere duty to hand over the money which 
he had received but.has other duties as 
well in respect of it." In Parsotam -Rao 
Tanta v. Radha Bai (20) where property 


was .owned by three brothers as tenants-. 


in-common and the rents were received 
by one ‘of them as he was the karta 
of the family it was held that a suit by a 
widow of one 'of the members to recover 
from the manager her husband's share of 
money received by him as manager but 
owned by all the members of the family 
in equal shares was not a suit for money 
had and received but was one to which 
Art. 120 of the Limitation Act applied. 
Richards, C. J., and Banerjee, J., observed: 
“ Reading, however, the plaint as a whole, 
“and having regard to the nature of the evt- 
dence and the defence, we think that the 
-suit was in reality a suit for partition of 
the moveable and? immoveable property 
which had been held by the three brothers 
'and in which the plaintiffs husband had 
a third share" and held that Art. 120 was 
applicable to a suit of that kind. 
Many of the cases cited by Mr. Narayana- 
 murthi for-the respondents are cases 
where:the claim was not for a partition 
between the members of a joint family 
which had become separate in status and 
in which àn account was necessary to be 
taken to establish the liability of the various 
members to each other: Mahomed Wahib 
v. Mohamed Ameer (12) was a suit to 
recover the share of the plaintiff in respect 
of- his zurpeshgi leases, the income of which 
the. defendant had recovered from the 
lessees. Ramalagu Seruni v. Solai Servat 
(36) was not a suit for partition but a suit 
to recover a debt which one member of a 
Hindu family which had become divided 
had collected and had not paid over 
to the other. Sankunni Menon v. Govinda 
Menon (46) was a case where the Kar- 
navan of a Malabar Tarwad sued a 
junior for the recovery of a sum 
-ot Tarwad money received by the latter 
and not paid.over to the Karnavan. As 
Ind. Cas. 254: 37 M. 38x; 11 M. L. 
$250. 600) M. W. x $16 22 M. L: J. 485. 
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no partition is possible in the case of Mala 
bar Tarwads and as the junior member 
had no right to receive the monies when 
the Karnavan was in management, the 
case was a simple one of money received by 


-one member who did not pay it to the right- 


ful person. Syud  Lootf Al Khan vw. 
Afzulóonissa Begum (47) also related to 
the recovery of the plaintiff's  10-24th 
Share of a sum of Rs. 2,00,000, paid by a 
debtor in respect of a debt due to the joint 
family and the only question was whether 
the claim was barred by limitation and 
thére was no question of accountability or 
partition of joint family property. Webor 
Alt v. Gaddat Behari (48) was a case where 
one of two decree-holders, without the know- 
ledge of the other decree-holder, transferred 
the decree to another person who executed 
the decree and recovered the money, and 
it was held that, if there was any cause of 
action against the transferee, it would be 
for money had and received and the suit 
would be governed by Art. 60 of the Limi- 
tation Act of 187r which corresponds to 
Art. 62 of the present Act. Binode Lal 
v. Preo Naih (37) was a case where one of 
several co-sharers landlords filed a suit 
for arrears Of rent and made the other co- 
sharers party defendants along with the 
tenants and prayed that, if the co-sharers 
had received the rents, the plaintiff should 
be paid his portion. It was found that 
the rent was paid by the tenants to the 
landiord defendants and the question was 
whether the suit was barred. It was held 
that Art. 62 applied to such a case, even 
though the defendants when they received 
the money did not intend to pay it to the 
plaintiff. Thakur Prasad v. Pratab (33) 
was a suit by one of two divided members 
of a joint Hindu family for the recovery 


ofa specific amount, being his share of a dec- 


ree debt due to the family which the de- 
fendant had realised. Dalip Singh v. Tul- 
shi Ram (49) was a case where certain prop- 
erty was purchased by a person in his 


.own name but for the benefit of himself 


and another. The purchaser refused to 
account for the profits and a suit was filed 
against him. It was held that the transac- 
tion in that case created the defendant a 


47) 9 B. L. R. 348; 16 W.R. 2o (P. C). 
48) 2 C. L. R. 165. 
(49) A. W. N. (1887) 91. 
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t-ustee for the plaintiff and that the money 
. received by the defendant which he was 
"bound to pay over to his cestuis que trustent 
.was money received for the use of the cestuts 
"que trustent and fell under Art. 62 and not 
Art. rog of the Limitation Act. It is un- 


necessary to consider how far this decision 


is right, having regard to’the finding that 
the defendant was a ‘trustee for the plaintiff 
and to the applicability of section 10 of 
the Limitation Act to such cases. Abdul 
Gaffar v. Nur Jahan ‘Begum (39) was a 
case where a Mohammadan obtained a suc- 
cession certificate to realise the debts of his 
. deceased uncle and recovered some of them. 
. À suit was filed by the widow of his co-heir 


for an account of the sums he collected one 


the authority of the -succession certificate 
and for the recovery of her husband's shares 
-and it was held that Art. 62 was applicable 
"to that case. With all respects, I do not 
agree with the learned Judges in their 
attempt to distinguish this case from the 
decisions in Umardaraz Ali Khan v. Wilayat 
Alt Khan. (31) and Mahomed Riasat Ah 
v. Hasin Banu (22); and if it is authority 
for holding that in suits for partition and 
account Art. 62 is app icable, I would res- 
pectfully dissent from it. I find it difficult 
to see how a case where one of the heirs 
‘takes charge of the cash left.by the deceased 
and does not pay over the share of the others 
can be distinguished from a case where 
the heir receives money from a debtor, and 


-in Mahomed Rtasat Ah v. Hasin Banu - 
(22) their Lordships of the. Privy Council; 


held that as regards monies.taken possession 
of by one heir the süit was.not barred at the 
expiry of three years. ' Treating it as a 
suit for partition, the decision in the same 
volume at page 318 [Parsotam Rao Tantia 
v. Radha Bai (20 which I have already 


réferred to, would apply. In Masth-ud-din. 


v. Bibi ImHazunnisa (34) it was held that 
where, pending arbitration, in respect of-the 
distribution of the estate of a deceased person 
amongst his heirs, the estate was by their 
consent put in charge of a third party who 
was to realise the assets.and pay the debts, 
a suit by one of the ‘heirs to recover from 
such person her share was a'suit for money 
had and received and -was -governed by 
Art. 62 of the Limitation Act. ‘This decision 
is in diréct-conflict with Subba:Rao v. Rama 
Rao (18). Lakhpat Pandey v. Jang Bahadur 
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Pandey (50) was a suit to recover the share 


Jof a person who was ‘entitled to it out of ^" 


, the. monies collected in respect of certain 


- bonds which stood inthe name of the‘defend- 


ants or some of them and in which he was 
:& co-sharer. It was held that Art. .62 was 
applicable. 
there was any claim for partition or any 
account was asked for. 
Bansidhar Rai (51) was a case where a per- 


son who was entitled. to a share in a desh- 
pande vatan sued to recover monies collected : 


-by his’ co-sharer and it was held that.Art. 
62 Of the Limitation Act app‘ied. - 
The only case which so far as I can see 


really touches the question is Vaidyanatha 


Atyar v. Atyasamy Atyar (9) where there 
was a partial partition between the members 
of a Hindu family. The greater portion 
of the properties -had been divided and the 
parties subsequently continued to live sepa- 
rate:y.. It was held that in such a case 
where the’ members of the joint family 
had become divided in status no member 
had a right on behalf of the others to.recover 
any debt.due to the family and where it 
was so recovered it was not joint family 
property so as to attract the provisions of 
Art. 127 of the Limitation Act, the Article 
applicable in such cases being Art. 62. It 


-was also held that the principle that the, 


possession of one tenant-in-common is to be 
deemed possession of all and limitation 
begins to run only ‘after the.exclusion of 


any tenant-in-common or adverse .possession 


is set up, would.not apply in the case of / 
joint families after a complete .separation/ 
in status. The latter proposition can hardy | 
be good law having regard tothe decis! ‘on 


in Kumarappa Chettiar v. Saminatha Chetltar ` ' 


(6). -Itis-difficult to see how a mere separa- 
tion in status could by itself make posses- 
sion by one member hostile to the otheror 
by itself amount to ouster. Asregards the 
applicability of Art. 62; the learned Judges 
do not discuss the cases there referred to 


„where ‘Art. 120 ‘has been applied to.claims 


for partition. Ofthe cases referred to by the 
learned Judges, Arunachala Pillai v. Rama- 
samya Pillai (7) was nota suit for partition 


but a suit to recover a sp:cific shareof a joint | 


debt collected by the father of the family, 
Thakur Pra:ad v. Pratab (33),which was 


- (50) 40 Ind. Cas. 
Asi) 9 B. 1114 5 Ind, Dec; (S. $)74 


Dulabh Vahup v.' 
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This was not a: case where - 
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referred to, was also a uias case, and 


Banoo Tewary v. Doona Tewary (27) has 


already been -referred-to by me, As regaids 
Tellis v. Saldanha (8) the main question 
thefe considered was whether there was 
_ & survivorship as between two Native Chris- 
tian. brothers. It was held that as regards 


the claim for the share of the rents by one of . 


the’ persons so entitled, Art. 62 applied, and 


there is hardly any discussion on the sub: . 


ject. Kundun Lal v. Bansidhar (32), which 
` was relied on, was also not a suit for general 
partition but only a suit by one of two 
heirs to recover his share of money Which 
the other heir-got from a person in respect 
of money due to the family. 


‘Reference has been made to the Englishe 


Jaw that a tenant-in-common cannotemain- 
tain an action for money had and received 
against his co-tenant. Prior to the Statute 4 
and5 Anne Chap. XVI which gave a right 
of action by a:suit for an account by one 
joint tenant or a tenant-in-common against 
the other of the rents and profits received 
in excess of his share there was no remedy 
at Common Law. eIn Thomas v. Thomas 
(21) it was held that one tenant-in-common 
o: real property cannot maintain an action 
"for money had and received against his co- 
.tenant, his temedy being by an action of 
. account under 4 Anne Chap. XVI, section 
27. So far as I can see, this decision has not 
~ been dissented from and an action for money 
Chad and received would not lie in England. 


"This rule has not beer applied to cases bet- 


“oe joint ‘tenants in” India. The only 
case where, -so far as I can see, the English 
doctrine was considered is M ahomed Wahib 
Yi Mahomed Amecr (12) where 
‘toh, J. in necting the contention that one 
‘tenant-in-common cannot maintain an action 
formoney' had ‘arid received against his co- 
tenarit, was of opinion that the ground of 
decision in Thomas v. Thomas (21) was that 
the plaintiff was bound to pursue his sta- 
tutoryremedy foraccount under 4 Anne Chap. 
XVI, section’27.. ‘Mookerjee, J. simply stated 
that under English law one tenant-in-com- 
ion cánnotrecover in an account fot money 
had ‘and received against another who has 
received "more than his share of the profits 


arid referred totheStatüte 4 Anne Chap. XVI, - 


ection z7-and Thomas v. Thomas (21. He 
decided that Art.-62 of the Limitation Act 
applied. His ‘view VANY was that the 
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-tule -was not applicable to India. 
referring Judges were inclined to the view 
. that this principle is equally applicatle 
‘to cases arising in India. 


a tenant-in-common 


Harring- - under Art. 62 of the Limita'ion Act. 


Limitation Act. 


I)I 
The 


The decisicrs 
in India I have referred to assume that 
has a right of 
action for money had and received against 
his co-tenant and it is argued that 
as Courts in India dre not bound by the 
technical rules and procedure in England 
but have to administer justice on broad 
principles of equity and good conscience 
in cases where there is no statutory enact- 
ment relating to a particular subject and es 
there is nothing against equity or gcod 
conscience 1n one co-sharer suing to recover 
monies received by another in excess of his 
share without the necessity. of having to 
take the cumbrous procedure of filing a 
suit for an account, Courts in India ought 
not to apply the rule in Thomas v. Themas 
(21) that an action will not lie except for 


an account as between tenants-in-common, 


It is unnecessary to determine this wide 
question, as I am of opinion that in suits 
for partition. between members of a joint 
and undivided Hindu family who have 
become subsequently divided in status, 
the plaintiff being entitled to ask for en 
account and the relative rights and obli- 


‘gations of the partes being dependent 
on the taking of the account whch wou!d 
include not only the properties moveable 


and immoveables in the possession of each 


‘member but also the assets of the ‘amily 
‘including the outstandings and rents and 
“profits collected, the action for partition and 


the reliefs claimed in it cannot be brought 
Even 
in ca:es where A t. 62 has been appli d, 
it seems to me hat Courts have not 
given sufficient- weight to Art. 89 of the 
In cases of rece pt by 
one member of a joint family, though divic- 
ed in status, of sums due to the family it 
may well' be that the person making the 
collection is acting on behaf of the other 


“members and it need not necessarily be 


assumed that because there was a division 
of status there is necessarily a dishonest 


intention on the part of the person who 


is collecting the outstanding; to appropri- 
ate the money to himself. Very otten the 
receipt of rents is by the person who, when 


the family was joint and before “separation 
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in .status, was the managing member of 
the family. In cases where the properties 
of the joint. family stand in the name of 
‘different members the receipt is very often 
by the person in whose, name the particular 
item stands. Sometimes when the mem- 
bers of the family live in different places 
‘the receipt is by the, person who resides at 
the place where the "debtor happens to be 
‘or which is most convenient for collection. 
In all these cases the mere fact that a mem- 
ber declares his intention of separation 
does not amount to notice to the debtors 
‘not to pay.. Except in cases where one 
member of the joint family Has given notice 
to the other member ór members not to 


receive monies due to his co-sharers and * 


has informed the debtors not to pay, I do 
not think the collection; by one of the co- 
sharers necessarily imports an intention 
on his part to appropiate the monies collect- 
ed to his own use and not distribute them 
among the sharers when demanded. ‘The 
“mere “fact that the person receiving the 
money was not expressly authorised after 
` the division in status to collect it would not 
affect his liability as agent. I may in this 
connection refer to the decision ef the 
House of Lords in Lyell v. Kennedy (52) 


` where it was held that the collection of 


rents by a person on behalf of another, 
though unauthorised, may be ratified by the 
` true owner and that such ratification may 
be expressed by a suit brought for an account 
within a reasonable time. Gabu v. Lipru 
. (35) was a case where the learned Judges 

applied Art. 89. They dissented, and -in 
my view rightly, from the decision in Banoo 
Tewary v. Doona Tewary (27), where the 
learned Judges applied Art. 62 inspite 
‘of their holding that the defendant was 
‘acting on behalf of his co-sharers as their 
_agent in receiving their share of the monies. 
. It seems to me that in cases where the suit 
is not one for partition after the taking of 


“an account the question may still arise 


whether or not the defendant acted as 
the agent, express or implied, of the plaint- 
iff in "making - the collections and, if so, it 
seems to nie that the ‘proper Atticle to 
.apply will be 89 and not 62. 


a (52) (1889) 14 A. C. 437; 59 Tu J. Q. B. 268; 62 


7i 38 W.R. 553. 
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My answer to the ajang is that-in a ` 
suit for partition where a: claim is made for 
an account being taken of ‘the moveable 
properties, outstandings and collections 
made: by the various members in: respect 


of properties in which the parties were 


once joint but who subsequently became 
separate in status the proper Article to apply 
is Art. 120. "The petiod of limitation will 
run from the demand of the share by the 
plaintiff or refusal by defendant. The 
receipt by the co-tenant is not wrongful 
and, consequently, his possession cannot be 
wrongful till he refuses to deliver the share 


‘of the co-tenant he has received or set up 


a hostile title to the knowledge of the co- 
sharer. The observations I have referred 
toin Marian Beeviammal v. Kadir Meera - 
Sahib Taragan (x5) support this view.c+I 
may also refer to Savakhi Abdul Rahiman 
"v. Mahaadin Pathummal Bivi (16) where 
Marian Beeviammal v. Kadir Meera Sahib 
Taragan (15) is approved of and followed. 


. Devadoss, J.— The question referred for the 
"opinion of the Full Benth is “What are the 
‘Articles applicable to the claims for money 
and mesne profits in the present suit i 
In order to understand the question fully: 
it is necessary to set out a few facts. The 


plaintiff, hisbrothers Dalayya and 4th de- 


C fendant with sons and grandsons constituted 
a Hindu joint family till I905. In that 
‘year, the plaintiff and his brothers became 
“separate in interest and divided some of 
the family properties. Other pr: perties re- 
mained undivided owing to disputes -bet- 
ween the brothers till 1917, when the plaint- 
iff brought the present suit for the division 
‘of the remaining properties. No question 
of limitation arises as regards the immove- 
able properties. As regards outstandings 
and mesne profits the defendants contend 
“that the plaintiff's claim for his share of 
outstandings realised by them is barred 
by limitation under Art. 62 and as regards 
„mesne profits his claim is barred under 
Art. 109, of the Schedule x of the Limitation 
Act of 1908. The plaintiff'S contention is 
that as regards his share of outstandings 
collected, Art. 120 of the Limitation Act 
applies and as regards mesne profits Art. 
.127 applies. It is strongly contended þe- 
fore us by Mr. N arayanamurthi for the 
respondents that the proper Article to apply 
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to the case of outstandings collected is 


Art. 62. of the Limitation Act. ; 
Column x of Art. 62 reads thus:— 
‘ for money payable by the defendant to the 
. plaintiff for money received by the defendant 
for the plaintiff's use.’ This Article is taken 
from the well-known form of action for 
money had and réceived. What averments 
aré necessary’ to sustain the action can be 
seen from the following passage from Bullén 
on Leake' s Precedents of Pleadings, page 
257: (6th Edition) : “In actions for. money 
received to'the plaintiff's use, the statement 
of claim should in all casés. state clearly; by: 
way of particulars or otherwise, the facts 
relied! on as showing that the money was 

received to the use of the plaintiff." : 
' Tshall first examine the cases reed on by. 
Mr. Narayanamurthi in support of bis con- 
tention. In Arunachala Pillat v. Ramasamya 
Prliat (7\ it was held that Art. 62 applied 
to the plaintiffs claim to a specific debt 
due to the family said to have been collect- 
ed by the father after a decree for partition. 
In the decree for partition there was a 
declaration ‘that the plaintiff was entitled 
to a third share ‘of the specific debt and the 
plaintiff did’ not choose to give the debtor 
notice. that he was entitled to a third 
share of the, debt.. It was contended’ that 
section: I0 of the Limitation Act applied 
to the facts of the case and that’ the father 
Was: a' trustee for the: sons: 
that the father was not a trustee and that 
tlie plaintiff's‘claiin was Darred'under Art. .62 
of the limitation Act. That’ decision 
ĉan haveno application to the present case, 
ás the, facts therein’ are différent from facts 
Herein. Im. the present case there was no. 
decision-by arbitrators or a decree of Court’ 
that. plaintiff was entitled'to.a' third of any 
specific item. When Dalayya collected' the: 
outstandihigs' ‘dite to the family te’ collécted 
wh at was due to thé wliole family and not. 
any: amouürit: specifically due.to the plaintiff 
either as a whole'ot:in part; In tlie next 
case Tellis v. Saáldawha'(8) tbe Court held 
co-parcenership and' the right of the sur- 
vivorship, which are incidents peculiár tö; 

. Hindu Law, Have tio” application to the mem’ 
Bérs of a Christian family, and if one mèm- 
ber of such family’ collécts rent. to: which 


— two: ot’ niore. members: of ‘such’ family: are’ 


entitled: thie:cláiti for. a -pottiorrof- the rentis: 
barred aíter 3 years under Art; 62"of tlie 


I3 


? 


The Court held’. 
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-In this case there is 
no question of agency and the mere fact 
that two persons are members of a family 
would not make one the agent of the other; 
In the case of a joint Hindu family there 
is a managing member who contracts in 
his own name for the family and. transacts 
all tlie affairs of the family and the other 
members cannot question his acts except 
by a.suit for partition, In the present state 
of the law a mere unequivocal unilateral 
declaration of intention would' bring. about 
a division:of status and that by itself would 
not take away the power of the managing 
member to manage the affairs of the family 
in the interests of all its members till there 
is.an actual division of the property. Tellis 
v. Saldanha (8) is not an authority for the 
contention that Art. 62 should be held to be 
applicable to the facts of the present case. 
The decision in Vaidyanatha Aiyar v. 
Aiyasami Aiyar (9) is a direct authority 
for the respondent's contention. The learned 
Judges observe at page 198*: “After the di- 
vision in status.of the members of a family 
one of them does not represent the. others. 
He is not.bound. by. the dealings of the 
others wjth reference to any property in 
which a person: may. be interested. Thus 
after 1892 no member of the family can 
recover the debt or any portion of.the debt 
that may be.payable to the other members. 
Their right against. any debtor would stand 
unaffected by any payment. to-him. and if 
any member as a. joint creditor’ recovers 
the. debt. he becomes liable. immediately. 
to pay over the share of. his.joint creditor 
to him. This also. explains the case of 
Ganesh Dutt. Thakoor v. Jewach. T'hakoorain. 
(45). There, as expressly stated. by their. 
Lordships, it was not. the case. of: either 
party that. there was a partial separation 
ora separation. in’. respect. of certain prope 
erties only, and ‘the debts, therefore, realised 
by the brothers- were realised on. account: 
of their family, the only question was 
whether one of the brothers, as whose re- 
presentative his widow claimed. a partition; 
was separated in interest.or continued an 
unseparated ‘member. There was no claim. 
advanced by any one of the members, to the. 
debts realised, to, the exclusion-of the other. 
niemibers. of.the:-family.. In the case-before. 
usy. as, already: pointed: out, the debts were. 
*-Page of 32 M.—(EZ.). 
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not recovered or realised by the first defend- 
ant or any of the other brothers as the repre- 
Sentative of the family or!on behalf of the 
other members as well. We are, therefore, 


., ef opinion that Art. 62 applies". 


It is difficult to see how: Art. 62 would 
apply to such a case. The Article.refers only 
to-casés where money was received by de- 
fendant for-the plaintiff's use. After division 
in status till outstandings are collected 
and -divided or allocated to the various 
members of thé family each may collect 
what he could and an account will have 
to be taken at the time of actual division. 
In-no sense can one member of a family, 
divided in status, but holding property to 
be allocated. or divided, be said to collect 
or manage on-behalf of any other, unless 
there is an agreement, implied or express, 
to that effect or at least conduct indicating 
an intention to act as agent. Where one 
er some of the outstandings belonging to 
a once joint family is collected by a person 
after the members cease to: be joint in 
status it cannot be predicated that such col- 


. lection was made for the use of a member 


‘ether than the person .eollecting. ‘The 
matter would be different if any particular 
outstandirig is ear-marked wholly or ‘in 
part “to any member and if another 
collects that whole or part, it cam be pre- 
sumed that the person collécting it did ‘so 


for the use of the. person to whom it was 


ear-marked. ‘This, I think, is the principle 
òf the decision in Arunachala Pillat v. Rama- 
samyi Pillai.(7). It would be overlooking the 
clear words of Art. 62-and the history of 
the action for the money had and -received, 
to apply the Article to the facts brought out 
in evidence in Vaidyanatha Atyar v. Atya- 
samt Atyar (9). The words of the Articles 


- of the Limitation Act have to be construed 


strictly, ‘and. with the greatest possible 
respect tó the learned Judges who decided 
Vawyanatha Aiyar v. Aiyasamy Atyar (9) 
I venture to state that Art. 62 should not 
have been held applicable to-the facts of 
that case. 

/« The next case relied on by Mr. Narayana- 
murthi is Avancha ` Lakshminarasamma 
v. Avancha  Lakshamma: (10), wherein 
it was held that Art.: 62 applied to 
a case where two - brothers jointly 
advanced ‘a sum of Rs. 1,600 on mortgage 
and one of the brothers realised: the mort-. 
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gage amount without the knowledge of the 
other. Mr. Justice Sadasiva Iyer observes at 
page 326 *: “In Sankunni Menon v. Govinda | 
Menon (46) Benson, J., and myself held that 
Att. 120 should be applied only asa last 
resort in case no other Articleis applicable, 
that, Art. 62, relating to money had and 
received for the use ‘of the plaintiff was > 
‘intended to cover all cases where plaintiff 
claims money which the defendant has re- 
ceived but which ex equo et bono the defend- 
ant ought to refund to plaintiff and that 
"the action for money had and received, i$ à . 

very extensive’ and beneficial remedy. I 
think the case of Segu Chidambaramma v. 
Segu Balayya (11), decided by Abdur Rahim 
and Spencer, JJ., established that such a 
suit as the present will be governed by Art. 62, 
The suit in that case was by the 
plaintiff for his share of rent realised by the 
defendant after partition between the 
parties.’ In Sankunni Menon v. Govinda 
Menon (46) [also reported in I. L. R. 37 
: Madras 38r, the decision relied on by Sada- 
siva Aiyar, J.] the junior member of a 
Malabar 'Tarwad withheld from the Kar- 
navan certain Tarwad money which he had 
got hold of, and a suit by the Karnavan was 
held to be governed by Art. 62. The 
learned Judges say: " As observed in Black- 
stone's Commentaries, Volume III, page 162 
an action lies ‘ When one has had and re- 
ceived money belonging to another, without 
any valuable consideration given on the 
Receiver's part: for the law construes thts 
to be money had and received for the use of the 
owner only; and implies that the person so 
receiving promised and undertook to account 
for it to the true proprietor. And, if he un- 
justly detains it, an action on. the case liés 
against him for the breach of such implied 
promise and undertaking; and lié will be made 
to repair the owner in damages, equivalent. 
to what he has detained in such violation of 
his promise. This is a very extensive and 
beneficial remedy, applicable to almost 
every case where the defendant has received 
money which ex ego et bono he ought to 
refund, ” Evidently the learned Judges: 
have overlooked the basis of the action for 
money had and received that defendant has 
collected or is in possession of money that 
rightfully belongs to the.plaintiff and to 
which the defendant is not entitled and that, 
*Pageofi4 M.LT.—(Ed).... ... uu 
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the- circumstances in evidence justify the 
inference that the defendant collected it:or 
is in possession. of it for the. plaintiff's use. 
It is not necessary to examine in detail the 
Case of Ramalagu Servai v. Solat Serum . (36) 
which simply follows Arunachala Pillai. v. 
Ramasamya Pillai (7) and Vaidyanatha Atyar 
v. Áiyasami: Atyar (9). In Banoo Tewary v. 
Doona Tewary . (27) a Bench of the Calcutta 
High Court held that a suit by some mem- 


,bers of a joint Hindu family who had sepa- 


rated against the other members of the family 


‘who collected the family outstandimgs was 


governed by Art. 62. The plaintiffs 
contended that Art. 127 applied and the 
defendant contended that Art. 62 ‘applied. 
The learned Judges held that. Art. 


"could not apply as it presupposed '* the 


existence of a joint family, and proceeding 
upon the-hypothesis that there is a joint 
family it provides that when any member 
of such joint family is excluded from the 


‘enjoyment of the. joint property or any 
- portion thereof, the period of limitation 
shall run from the date when the exclusion 


comes to: his knowledge. -But when there 
has been-a disruption of the status of joint- 
ness, it is. difhcult to conceive that it could 
have been the intention of the Legislature 
that the:same provision should apply. The 
case of the plaintiffs is, that everything was 
divided, the family became. separate, and 
only those debts were 
which were not ripe for realization. "They 
were to be divided, of course, when they were 
realized. Insuch-a state of circumstances 
it-does not appear to us that Art. 127 


would. apply.” They held that the- proper: 


Article to apply was 62. But with great 
respect to the learned Judges it is difficult 
to understand : what follows- after the- pas- 
sage.quoted above, viz. '' The defendant 
was acting, on behalf of the other co-sharers 


merely as their, agent in the realization of 


their shares in these moneys, and we think, 


- ‘ therefore, that. the case is subject to 3 years’ 
limitation, and that the claim of the plaint- 
tiffs, iso far .as items Nos. I, 2, 3, 4 and. 6 


areconcerned, is barred . , . . as they were 


‘realised more-than 3 years before the institu- 
‘tion of the suit." . If the defendants acted as 


agents of the plaintiffs and othersharers the 
proper.Article to apply was 89. From the 


- report-of the‘ case-it does. not appear that 
- plaintiff " sought ;;to- -bring:: his, case. ‘under 
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“case of Thomas v. Thomas (21) 


left undivided . 


Parke -Baron in delivering 
‘Thomas v. Thomas (21) said: 


ra 


195 


"Art. 89 or 120 of the Limitation Act. — 
. The facts of the case in Mahomed Wahib 
v. Mahomed Ameer (12) ate that B received 


‘from C money due on two deeds of mortgage. 
` A who was entitled to a share of the money 
instituted a- suit for recovering his- share 


from B more than 3 years after the receipt 
of the money by.R. Held that the money 


., Was received by B for A’s use and that, there- 


fore, the suit was governed by Art. 62 and 
not by Art. 120. The lower Courts 
found that the money was not received for 
plaintiff's use and following Nund Lall Bose 
v. Meer Aboo Mahomed (53) held that 
Art. 62 did not apply. The learned 
Judges digsented from the view expressed 
in Nund, Lall Bose v. Meer Aboo Mahomed 
(53), quoted with approval the passage from 
Blackstone's Commentaries already ex- 
tracted and decided. that the money was 
received for plaintiff's use because the defend- 
ant unjustly detained it for his own benefit. 

Mr. Justice Harrington refers to the 
and says: 
“That case lays down that one tenant-in- 
common of real property cannot maintain 
an action for money had and received against 
his‘ co-tenant. But the ground of that 
decision. was that the -plaintif was bound 
to.pursue his statutory, remedy for account 
under 4 Anne, Chapter XVI, section 27. So 
it. does. not.affect the-present case.” With 
the greatest respect I may observe that the 
case of:Thomas v. Thomas (21) has not 
been correctly. understood by the learned 
Judge. By the Common Law, a tenant-in- 


common could not. bring an action against 


his companion for money had and received. 
judgment in 

“ [t is ex-. 
pressly laid down that no action of account 
lay by the Common Law by one tenant-in- 
common against his companion for taking 
more than his share of the profits, unless 


where he had constituted. him his. bailiff to 


receive- them. . Now, this want, of remedy 
by the Common Law was provided for by the 
Statute 4 Anne, Chapter XVI, section 27, 
which enables | one tenant-in-common to 


. maintain. an action of account against the 


other as bailiff for receiving more than his 
due share or proportion, in which case, 
however, he'is eutitled: to all the rights. 
- (53! 5 C. 597; 5 C. I. R. 45; ? Ind. Dec. 
(S&..$))988.: V. s 7n | 
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guently would be able to show that the 
money had been lost without his fault ; 
whereas, in an action for money received to 
the use of another, the defendant is liable 
for the money absolutely. It is clear, there- 
fore, that the Statute of Anne only gives an 
action of account, in which the Receiver 
‘would be entitled to all just allowances ; 
and, if sc, that this action for money had 
and received will not lie." 

In an action for ‘money had and received 

the defendant is not entitled to deduct the 
cost of collections, Court expenses and other 
charges incidental to collection. Can it be 
contended here that the plaintiff is absolute- 
ly entitled to a third of the amount collected 
without any deduction for expenses incurred 
in collecting it ? It is obvious the English 
. action for money had and received could 
not apply to a case like the present. The 
Statute of Anne gave a new. remedy not 
available under the Common Law and not, 
as thought by Harrington, J., that the Sta- 
tute restricted the reniedy available under 
the Common Law. 


In Kundun Lal v. Bansidhar (32). a 
Bench of the Allahabad High Court held 
that a claim by one heir of a deceased person 
against another for a share of the money re- 
alised bythe latter was barred under Art. 62, 
“ the suit being for money payable “by 
defendant to the plaintiff for money received 
by the defendant for plaintiffs use. The 
receipt by the defendant was in law a re- 
ceipt to the use of the plaintiff, to whom 
the sum in deposit rightfully belonged." 
If the said sum in deposit or any portion of 
it was ear-maiked for the plaintiff, the de- 
cision would be in accord with Arwnachala 
Pillai v. Ramasamya Pillai (7). The learned 
Judges who decided Umardaraz Alt Khan v: 
Wilayat Ali Khan (30) observe : “We should 
have followed it [referring to Kundan Lal v. 
Bansidhar (32)] had it not been for the 
ruling of the Privy Council im the case of 
Mahomed Riasat Ali v. Hasin Banu (22). 
In that case the plaintiff as the widow of 
the deceased owner claimed, among other 
properties, certain cash and deposit money 
received and appropriated by her-husband's 
brother, but their Lordships held that for a 
suit of this description there was no Article 
in the Schedule which was clearly applicable; 
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and, therefore, Art. 120 governed the case." 


The ruling in Amina Bibt v. Najmunnissa 
Bibi (38) that Art. 62 applied to the case 
of some heirs of a deceased Muhammadap 
suing other heirs for their shares of a mort- 
gage amount collected: by the latter was 
upon the peculiar facts of the case. “The 
plaintiff's right to a one- -fourth share in the 
money in suit has not at any time been dis- 
puted. On the contíary, it has always beer 
openly admitted by tbe defendants, who, 
in the execution proceedings, when they 
objecte& to the plaintiff being brought or 
the record as a decree-holder, stated tha! 
they would pay to the plaintiff her one 
fourth share in the amount recovered from 
the judgment-debter after deduction of 
costs. When the amount of the decretal 
debt was set off in part against the amount 
of the defendants’ bid at the auction, this 
‘was done as a matter of convenience, and it 
was as if the defendants Nos. 1 to 3 had paid 
in the amount of their bid and had then with 
defendants Nos. 4to 6 recovered the amount 
due under the decree, and we have no hesita 
tion, or thefacts of the suit before us, in hold- 
ing that Art. 62 applies. The money was re: 
ceived by the defendants for the plaintiff: 
tise. The decision in Mahomed W ahib v. 
Mahomed Ameer (12) supports us.” There 
is a distinct finding in this case that defend. 
ants undertook to pay to the plaintiff one 
fourth share of the amiount recovered anc 
this ruling can liave no application to the 
case before us. In Abdul Gaffar v. Nur 


. Jahan Begum (39) the defendant recovered 


money belonging to his deceased uncle 


and the suit by the widow of thé defendant's 


brother, who died. subsequent to the uncle’s 
death, was held barred under Art. 62, 
The defendant collected money, half of whick 
belonged to his brother and it may be ‘said 
he did so for his brother. If he denied the 
tight of the brother to the money or set úg 
a right in himself, it cannot be said that he 
collected the money for the use of his brother 
In Dulabh Vahuji v. Bansidhar Rat (5%! 
there was a declaratory decree of plaintiff: 
title and his suit against his co-sharer in 4 
-deshpande vatan, who was bound by the 
decree to recover arrears, was held to be a 
suit for money had and received and was 
governed by Art. 62. In this case alx 
the. plaintiff's right to a share of the 
Se debt was: undisputed: and ‘ on: th 
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evidence the collection was held to be for 


the use of the brother. 


I shall now deal with the cases in p 


Art. 120 of the Limitation Act has been. 
held to be the proper Article applicable to 
the cases of collection of outstandings or 
management of property by one interested 
in the outstandings or property along with 
Others. In Persotam Rao-v. Radha Bai (20) 
the facts were--~Three brothers who had 
been living with their father as a joint Hindu 
family obtained under the Will of their 
father, in whose hands it wasseparatg prop- 
erty, 
and immoveable property. 'The property 
so bequeathed was divided by the Will into 
three lots ; but the legatees still continued 
to live as a joint Hindu family and the pro-. 
perty was managed for-a series of years 
by one member of the family acting as if he: 
were the karta of a joint Hindu family. 
Richards, C. J.and Banerji, J. observe at 
page 322: “ We have already. pointed out. 
that the property was managed by one memi- 
| ber of the family. He appears to have 
received the rents‘and profits of the immove-: 
able property and to have invested and dealt 
with their money making investments in the 
ordinary course of business. When he re-. 
ceived the money:from Government in re- 
demption of the debentures, he still received 
it in his capacity of manager. When we 
speak of a manager we do not mean the 
managing member of a joint Hindu family, 
but the' individual to whoin this particular 
tamily entrusted the management of their 
affairs. In this view we think that the suit 
was a suit governed by Art. 120." It is 
quite clear from the judgment that the 
. manager who managed the affairs of the 
family did so for the benefit of not any 


particular member but of the whole family. 


It would be most inequitable, if after collec- 
tion, the manager is allowed to say that he 
collected it for A's or B's use and a claim by 
A or B for his share should be brought 
within three years alter collection. If the 
manager acted as the agent of the others 
Art. 89 wou d'apply, if not Art. 
as thereis no other Article specifically intend- 
ed to “cover such a case. In Subba. Row 
v. Rama Row (18) the facts were: The plain- 
tiff and the defendant were co-sharers in a 


jagir -of- which the latter was P One 
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by the Government as maae The formes 
sued the latter in a District Munsif’s 
Court for his share of the net income due 
for the year 1912, but the plaint was returned 
for presentation to the Court having juris- 
diction. The plaintiff did not represent 
the plaint in any Court but instituted the 
present suit in 1913 in the District Court 
for an account.and recovery of his share 
of income due for the years 1905 .to 1907. 
The Court held that the suit was one for an 
account which was governed by Art. 120 
and not Art. 62. Srinivasa Ayyangar, J. 
observes at page 295*: “The plaintiff cannot. 
claim a, share in each individual collection 
nor can he claim any particular sum at the. 
time of collection from the defendant. Ail 
that he is entitled to is an account techni- 
cally so called. Whether that account is 
to be rendered once a year or when demand- 
ed makes no difference. .. . . The plaintiff is. 
not entitled to a particular sum from the 
defendant. at the moment he has received it. 
The Article of limitation governing the suit 
is not, therefore, Art. 62." If the plaintiff 
was entitled to any particular sum or anv, 
portion thereof the principle of the decision 
in Arunachala Pillat v. Ramasamya Pillar 
(7) would. be applicable. As observed by 
the learned Judge, the plaintiff was not 
entitled to any particular sum and, therefore, 
Art. 62 could not apply to the case. In 
Khadersa Hajee Bappu v. Puthen Veetil 
Ayissa Ummah (14).it was held that ^in 
the case of a Muhammadan dying intestate 
the estate is at once vested in the heirs as. 
tenants-in-common and there is no one 
charged by law with its distribution. 

We think the answer to the question referred 
must be that Art. 144 is applicable when the 
property is immoveable and Art. 120 when 
it is moveable property." In Madar Sahib 
v. Kader Moideen Sahib (17) the plaintiffs 
who were co-owners of the suit house with 
the defendants sued for possession of 


‘their half share of the house after partition 


and for recovery of arrears of rent and rent 
subsequent. to the suit. Both the lower 
Courts decreed partition and possessions of 


“a moiety of the house and rent for six years 


before suit under Art. 120 of the Limi- 

tation Act. The defendants bought the 

undivided moiety of the house from the 

father of the plaintifis Nos. 1 to 7 and later 
* Page of 40 M.—(Ed.) . 
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in. tle sanie year executed a lease to. him. in.. 


respect of the other moiety for a period of 
three.years. The lease expired in 1699 and 
since that time. the defendants have been 
. in possession: of tlie whole house , without 
éxecuting . any fresh lease to the plaintiffs 
or paying-them.rent..'The learned: Judges 
observe at: page 56*: “The decision of the ` 
question: whether. Art. IIO, 115 or. 120 ` 
is to be: applied to this case depends; í in our 
opinion, on the answer. to the question’ whe- 
ther the relationship between the parties 
after the expiry of the lease in 1899 was 
“based on a/contract, express or implied. | 
Arts. 110 and 115 both presuppose the exist- 
'- ence of.such a contract. 


‘for use: and occupation’ then “Arts... IIO 
or II5 may.-apply, but if .not then the 
Saar Art. 
applied. . adea des ‘he respondents’ 
possession “after 1899, may. reasonably be 
referred -to their rights..as co-owners: and 
in that: view the decision in Robert. Watson 


& Co., Lid. v. Ram Chand Dutt (24) was, in 


our opinion, rightly applied to the case .not- 
withstanding the difference i in the facts which ^ 
; has been referred to above; The facts of-the 
casein Sarakhi -Abdul. Rahiman v. Mahaidin 
Pathummal Bivi (16) were: “One of the 


two suits was brought by two sisters against. 


their two step-brothers and their mother 
for partition of the property of their father 
(including the’ accretions . to the said proper- 
ties) and the other suit was by the mother: of 
thé plaintiffs in the first suit against her said 
step-sons (the same defendants.Nos. 1 and 2) 
for her share, "The father died in February 
1898 and these suits were brought in July 
III.’ 
held that Art. 
. as regards moveables. 


I20 governed the claim 
Sankaran .Nair and 


Oldfield, JJ. decided in Marian Beeviammal- 


v. Kadir Meera Sahib T aragan (15) that 
the heirs of a deceased Muhammadan take 
as tenants-in-common and the right of one 
heir to a share will not become barred unless 
ànd until the other heirs set up an adverse 
right to. the knowledge of that heir and that 
Art. 120 ‘applied ‘to the case. “ The 
defendants having taken possession . of the 
property as tenants-in-common they must 
be deemed to have "been in possession of 


such property on behalf of nene eet and 
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I20 would be ‘properly. _ 
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ge 


: +. 12923: 


of the plaintiff E it lies. on den to. say. 


that so far as the plaintiff i is concerned, the 
character of their possession was changed 
SIK years before the date of the suit." If 
I. may.” say . so Art: 120, has been righthy 
held to govern- the case... It was held in 
Umardaraz Ali Khan v. Wilayat Ali, Khan 
; (30) that a.suit, brought bv the other heir 
"Xo recover from the widow of a deceased 
Muhammadan a sum of money. said to have 
been realised by her on account ‘of a mort- 
gage-debt due to her deceased husband was 
governed by Art. 120 of the Limitation 
Act. In' Venkata Reddi v. Kuppu Reddi 
(31) the. facts were that in a partition be- 
tween Hindu co-parceners, one of whom was 
‘a? minor represented by his mother, it was 
"arranged .that the senior co-parcener 


and ‘the minor should enjoy their share ' 


of the property jointly. The minor sued 
‘to re-open the partition’ and to recover from 
the said senior co-parcener's sons the income 
from the portion of the properties which 
ought to have fallen to his share but which 
were enjoyed by them more than 3 years 
-after the deed of partition. The learned 
Chief Justice observes at page 261*:—''It 
has been contended that the case is, governed 
by Art. 62 which -applies to, a, suit for 
money payable by the defendant to the 
plaintiff for money received by the defend- 
ant for the plaintiffs use. The scope "of 
this Article in cases like the present has been 
considered in Subba Row v. Rama Row (18) 


where it has been pointed out that. it i E 


not apply to transactions, in which the de- 
fendant is not under a mere duty to hand 
over the money which he had received, tut 
has other dutics as well in respect of it. 
The facts of th’s case are for’ this purpose 


that under Exhibit U it was arranged that - 
the senior co-parcener and the minor should ' 


enjoy. their share of the property jointiy, 
and apparently believing that they  con- 
tinued joint, the defendant's father managed 
the property which fell under Exhibit U 


 tohim and to the plaintiff. As manager: 
it was his duty, not merely to account for 


the money received, but to pay the kisi and 
_ the other expenses as well as to maintain the 
minor; and what sum the defendants should: 


be ordered to pay can only. be determined 


by taking an account. I. entirely agree 


with the decision in Subba Row v. Rama Row, 


_ * Page of r3 L. Wika * = . 
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-(x8); that Art; :62'does.not extend to seb 
transactions. . It i$ admitted that if this is so, 
the only other Article applicable is Art. 120; 
and, therefore, the suit is not barred. » 

It is. quite clear from the language of Art. 


62 that it cannot apply to the facts of the- 


present case. The cases like Arunachala Piliai 
v. Ramasamya Pillai (7), where Art. 62 has 
been held applicable, can be explained on the 
ground that the plaintiff was entitled to 
the whole or part of a specific debt and the 
defendant when he collected it must have 
‘intended to'collect it for the plaintifi’s use. 
But where there are several outstandings 
belonging: tovà Hindu joiut family consist- 
ing: of say A,B; C and D, if A after they 
became divided in status collected any out- 
standing could it besaid that he collect- 
ed it for the use of P’and not of C and D. 
Each member might probably collect what 
he could, especially where they fall out, and 
an. account w ll have to be taken of the va- 
rious collections after deducting the cost of 
collection, -incidental charges, &c. 
The plaintiff i in this case does not contend 
that ‘he is entitled to the whole or portion 


of any specific outstanding and he does not : 


claim his share without.a deduction for the 
cost of collection. 

Article 89 of the Limitation Act would 
be applicable if the facts warrant an infer- 


ence that by agreement, express or implied, 


Dalayya collected the outstandings. If Da- 
layya:and the 4th ‘defendant acted as 


agehts^for the whole family impliedly or, 


expressly they cannot set-up Art. 62 as a 
bar to the plaintiff’s suit and they are bound 
to. render an account within three years 
‘of demand for such amount. In Gabu v. 
Ziprw (35) the facts were : plaintiff and his 
two brothers lived jointly. ': They divided 
their immoveable estate in 1898, but kept 


joint certain cash securities, as they were. 


all in the nàme of the elder brother, Ram- 
singh. At the time of the partition it was 
orally. agreed: that: Ramsingh should: realise’ 
the securities and divide the proceeds among 
the three brothers, Ramsingh did not divide 
the proceeds. nor gave any account. He 
died on 6th’ January 1914. 
plaintiff demanded ‘ari account from Ram- 


singh’s son but'he having refused, filed a 


suit for an account on: 3rd January 1917. 
Both-the lowér Courts dismissed the suit 
as being barred - under | Art. 62. The 


< 
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Bombay High Court disagreeing with Banob 
Tewary v. Doona Tewary (27) held that the 
suit was governed by Art. 89. Macleod, 
C. J. observes at page 316 *:^'" The lower 
Court has relied on the decision in Banoo 
Tewary v. Doona Tewary (27). That was 
a very'similar case to this. The learned 
Judges applied Art. 62 of the Indian 


‘Limitation Act, although they said that 


the defendant was acting on behalf of his 
co-sharers as their agent in realising their 
share in these monies. With all due respect 
it seems dificult to see why Art. 62 was 
applied and not Art. 89. In a case of 
this description, the other sharers would not 
be expected to know ‘when the debts were 
recovered by the members of the family 
entrusted with their recovery and it would 
seem to be very inequitable to hold that 
time was running against them from the 
time the monies were received, when they 
could not tell on what dates they had been 
received ‘and could not be aware that the 
managing member was intending to hold 
those monies against them." 

It is for the. Division Bench trying the 
appeal to see- whether the facts on record 
wotld warrant such an inference. If the 
facts would not warrant the inference that 
Dalayya acted as agent for the plaintiff, 
then the only Article applicable is 120, there 
being no specific Article applicable to such 
a case asthe present. The principle deduci- 
ble from the decision discussed above is:— 
If A collects what belongs to B knowing that 
it belongs to B, he is absolutely liable to B 
for the amount collected without deduction 
for expenses, charges, &c., and loss by theft 


*cannot be pleaded in bar of B’s claim. A has 


no duty to collect B’s money and being a 
volunteer cannot claim an account. Where 
A and B are jointly entitled to a specific 
sum if A collects the whole without béing 
B’s agent, implied or.express, there is a pre- 
sumption that he does so for B's use and 
apply. Where A and B 
are entitled to several outstandings and 4 
collects some and B collects the others before 
they are allocated to, A.or B, neither A nor, 
B can be said to collect for the other's use 
and a suit for account is the proper form of 
action and Art. 62 would not apply. | 

In the case of the income of the immove- 
able property in the suit, in. proper Article 

* Page of 45 B.—(£d.). - : 
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to be applied is Art. 120. 
~. lt is mot necessary for the ‘present pur- 
"pose to.examine the law relating to tenants- 
-in-common. The position of the members 
sof a Hindu joint family after division in 
status and before division ef property by 
-metes ànd bounds. or allocation or collection 
of outstandings is not the same in all cases. 
-Each case will depend upon the intention 
‘and conduct of the members. . 
. My answer to the question referred to the 
‘Full Bench is, Art. 62 of the Limitation 
-Act does not apply to the claim of the plaint- 
aff in the present case. Article 89 would 
apply if Dalayya or the 4th defendant 
‘acted as plaintiff's agent, implied or express. 
Wf the facts do not warrant the finding of 
agency on the part of Dalayya or the 4th 
defendant, the proper Article to apply to the 
facts of -the case is 120 of the Limitation 
Act. ! 
‘Time begins to run from the time of de- 
mand and refusal or from the time when the 
defendant asserted a hostile title to the 
knowledge of the plaintiff. 
M. C: P. ; 
| Order accordingly. 


en E 
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. MADRAS HIGH COURT. 
CIVIL, APPEAL No. 266 OF 1920. 
October 20, 1922. 
Present-—Mr. Justice Krishnan. and 
À Mr. Justice Ramesam. 
‘Sri Rajah INNGANTI RAJAH GOPAL 
RAO BAHADUR GARU, PROPRIETOR 
| OF SIRIPURAM, ETC., ESTATES AND ANOTHER 
^ —JPLAINTIFF AND APPELLANT No. 2— 
APPELLANTS 
versus 

CHELIKANI VENKATASURVA RAO 

; AND OTHERS DEFENDANTS 
< —RESPONDENTS. 

Madras Sub-Division of Zemindari Act (I of 
1876), ss. 6, 2— Permanently setiled estate—Owner- 
ship of portion transferred—Separate registration 
and assessment— Decree. 

gainst a person who has become the owner 
of a portion of a permanently settled estate, 
the Zemindar is entitled toa decree for separate 
registration :and .assessment of that portion, and 
the decree cannot be refused on the ground that 
it will result in imposing a new burden on the land. 


. because 


T 


Appeal against the decree of the Court 
of the Temporary Subordinate, Judge, 


.Vizagapatam, in Original Suit No. 2r of 
-I9IQ. 


Messrs. P. Naravana Murti and Y. Surya- 


. narayana, ior the Appellants. 


The Government Pleader for the 
vernment. 

Mr. B. Satyanarayana, for the Respondents. 

JUDGMENT.— This is an appeal from 
a suit brought under Act r.of 1876 for 
separate registration of a portion of a 
permanently settled estate by the Zemin- 


dar as against the defendants who, accord-. 


ing to him, are the owners of that separate 
portion. The Zemindar applied to the 
Cóllector for separate registration, but as 
the partfes did not agree before him, the 
Collector refused to act under section 2, 
as the result of which the Zemindar brought 
this suit under section 6 of the Act. 

The lower Court ‘has found in its judg- 
ment that defendants Nos. 1 to 4 are the 
owners of the süit lands, but it declined 
to pass.a decree declaring that the suit land 
should be separately registefed and assessed 
it thinks that by apportion- 
ment a new burden will be imposed 
upon the land which was not contemplat- 
ed by the original grantor. ‘That, how- 
ever, is not a consideration fer us to re- 
fuse the prayer of .the plaintiff. All 
that.we have to decide is who the owner 
of the land is. The way in which the land 
was dealt with is this. Theland was given 
by the Zemindar of Bobbili to one Vara- 
hulu, his Serishtadar, on a kattupadi 
of Rs. 15 a year. `The result of that trans- 
action was, no doubt, to make Varahulu 
only a, permanent lessee. But very soon 
thereafter the Zemindar at the request 
of the grantee passed an order remitting 
the entire kattupadi once for all, so that the 
land passed into the hands of Varahulu 
free from any kattupadi in favour of the 
Zemindar. The result of these two trans- 
actions taken together was, we think, 
in effect to. make Varahulu the owner of 


'the lands in question as if they had been 


gifted to him; for, subsequently; the Ze- 
mindar had no control or interest in them. 
That being so, the present defendants, 
who are the  assignees of that right, 
should also be treated as owners of the 
lands. The necessary result of that. find. 


: 
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ing is that the declaration sought for by 
the plaintiff should be given. If there 
was any understanding of which, how- 
ever, there is no evidence in this case, that 
the grantor should himself pay the assess- 
ment imposed on the lands after sepa- 
rate registration, that would be a matter 
of contract "between ‘the grantor and the 
grantee, and by paying the assessment, 
the grantee will in such a case be able to 
recoyér: the amount from the grantor. 
Such a case does not arise here, and we 
are not expressing any opinion about it. 
|. In the result, the appeal: must be allew- 

ed, the decree of the lower Court set aside, 
and a' decree given under section'6 of Act I 


of 1876 ‘declaring that separate. registra-' 
tion should be made of the lands im ques-. 


tion. 

As regards costs, respondents Nos. I 
to 4 must pay the appellant's costs in 
this Court and in the lower Court, and 
also the costs of the 5th respondent in the 
appeal. 
‘Vv. NL V. 


Appeal allowed. 
S. D. "P 





LAHORE HIGH COURT. 
SECOND CIVIL APPEAL No.:855 OF I917. 
E june 6, 1922. 

Present -—-Mr. Justice Abdul Raoof 
and Mr. Justice Abdul Qadir. 
HAYAT, MINOR, THROUGH HIS FATHER, 
DITTA—DEFENDANT-—APPELLANT. 
VEVSUS 
AHMUN AND OTHERS— PLAINTIFFS 
Musammat SATO alias SAT BHARAT, 
THROUGH MUHAMMAD DIN, HER 

- HUSBAND—DEFENDANT— RESPONDENTS. 

< Custom—Succession——Sister v. Collaterals— Khotis 
of Tahsil Pind Dadan Khan, District Jhelum— 
Burden of proof. j : 

" In questions of succession to non-ancestral prop- 
erty between collaterals -of the ‘eighth degree and 
sisters the onus of proving that they have a pre- 
ferential right is, in the first instance, on the latter 
especially where the entry in the riwaj-i-am is' 
against them. (p. 203, col. TA) . | 

` Hussain Bibi v. Nágahia, 55 Ind. Cas. 828; I 
L. 1; 7o P.L. R. 1920; 34 P. W. R. 1920; 1 L. L. 
J. 89, Jiwi v. Sandhi, 58 Ind. Cas, 986; 1 L. 4331 
2 1, L. J. 384, relied upon. * 
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, Fatima Bibi v. Shah Nawaz, 60 dud. Ces. 5096; 
72 L. 98; 3L. L. J. 152, distinguished. 
-: Among hots, of Tahsil Pind Dadan Khan, 
j-helum District, a sister is not entitled to succeed to 
. the.ancestral property of her brother in preierence 
"to collaterals of theeighth degree. (p. 203, col.2.) 
Second appeal from the decree of the 
District Judge, Jhelum, dated the r4th 
December r9r6, affirming that of the Sub- 
"ordinate Judge, Second Class, Jhelum, dated 
the 3rst May, I916. 


: Mr. Amar Nath Chona, for the Appellant. 
. ^ Mrz. Zafrulla Khan, for the Respondents. 


. JUDGMENT.--The land in dispute be- 
longed to one Muhammad. The plaintiffs, 
alleging themselves to be his reversioners, 
have brought this suit for a declaration that 
.the decree, dated the 27th April, r9r5, 
-based upon an award shall not affect their 
reversionary rights after the death of M usam- 
mat Gauhran. The following facts will 
disclose the nature of the suit and the 
questions to be determined in this appeal. 

. The parties are Kho Muhammadans 
of Chak Hamid, Tahsil Pind Dadan Khan, 
District Jhelum. There were three sons 
.of one Hasham, namely, Sharfa, Bakhta- 
.war and Dadu. The plaintiffs Nos. 1 to 5 
are the :descetdants of Dadu, while plaint- 
iff No. 6 is descended from Bakhtawar. 
The defendants are descended from Sharfa. 
"The pedgiree filed on the record shows 
that the plaintiffs are related to Muhammad, 
whose land is in dispute in the eighth deg- 
ree, The following genealogical table will 
show the relationship of the defendants 
to the said Muhammad :-— | 


IBRAHIM 
(widow Musammat Gauhran alive, 
: el iNo. 1), 


NES 
Muhammad, 


Sardar, Musammat 
(died) (died childless of Sardaran 
i l]- plague on 3rd 
Musammat Satto, April 1907). H 


ayat, 
(or Sat Bhari, (defendant No. 3.) 


defendant No. 2) 


On the death of Muhammad, which took 
place.on the 3rd April 1907, his land was 
mutated in the name of Musammat Sat 
Bhari, his brother’s daughter on the 
sth June 1907, but this mutation entiy 
was amended subsequently and-on the 3rd 


a 
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Decembér 1908 half of theland was 
allotted to Musammat Gauhran. Muham- 
mad being childless had brought up 
Musammat Sat Bhari as her daughter 
and intended to marry her to Hayat,. his 
sister MisammaiSardaran's son. He, how- 
ever, died, before effecting.this contemplated 
marriage and .Musammat Sat Bhari. was 
afterwards married outside the family and 
lost all claim to any share in the land of 
Muhammad. On the 4th March 1912 
-Musamanat Gauhran and Hayat, defendant 
. No. 3, executed an agreement of arbitra- 
tion for the decision of their dispute in 
respect of the land in question. The 
arbitrators made an award giving the land 
measuring 57 kanals .5  marlas and ‘a 
house to Havat and held Musammat Gauh- 
ran to be entitled to maintenance. On 
the application of Musammat Gaubran 
the award was filed in Court and a decree 
was passed on it on the 27th April 19:5. 
The plaintiffs in the suit impugn the decree 
on -the grounds of collusion and fraud and 
claim a right to succeed to the land as 
reversioners after the death of Musammeat 
Gauhran, the mother of Muhammad, alleg- 


` ing that the land was ancestral. Musam- . 


mat Gauhran, Musammat Sat Bhari and 
Hayat were impleaded as defendants, but 
Musammat Sardaran, the mother of Havat, 
and the sister of Muhammad was not 
made a defendant. 

The suit was resisted practically by 
Hayat, the defendant No. 3 alone, who 
denied the locus standi of the plaintiffs 
as reversioners and set up his claim: as an 
adopted heir and khana damad of Muham- 
mad and also pleaded that the deceased 
had left,a Will in his favour. He further 
alleged that, according to the custom gov- 
erning Khotis, an alienation in favour of 
a sister and sister’s son was allowed. The 
ancestral nature of the property was also 
denied. i 

The rial Court held that according to 
the pedigree, the plaintiffs were the re- 
versioners of Muhammad in the 7th degree. 
Tt is, however, admitted on all hands that 
they are the reversioners in the eighth degree. 
The allegations as to the adoption of Hayat 
and as to the Will by Muhammad were held 
to be unfounded and the. property was 
found to be ancestral, with the result that 
the suit was decreed by the Trial Court. 
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An appeal was preferred: by Hayat. 
The Appellate Court thought it necessary 


to amend the, issue relating to the an- 


_cestral nature of the land and called upon. 


the Trial Court to find whether the land 
was proved to be ancestral gua the plaint- 
iffs. Two witnesses, namely, the lam- 
bardar of the village and Kirpa Ram, Nazb 
Sadar Qanungo, were produced to prove 
the ancestral character of the land. The 
last. mentioned witness produced a doct- 
ment, Exhibit P-e, described as an extract 
from the Shajra-i-Nasab wa Haqug Malikan 
of Mauza Khotian placed on the record 


- of the Revised Settlement of 1888. The 


Trial Court, relying mostly on the evidence 


Supplied by this document, heid that the 
lant in dispute was proved to be ancestral. 


No objection was taken against this finding 


by the appellant and it was accepted by 


the Appellate Court. The main question 
discussed and considered by the. lower 
Appellate Court was whether, according 
to the custom applicable to the Khotts, 
M usamnmat Sardaran, the sister of the pro- 
positus, had a right to exclude. the plaint- 
iff, the reversioners in the eighth degree. 
and succeed to the land left by Her brother. 
Upon this question the Appellate Court 
found against the defendant and in favour 
of the plaintiffs, and dismissed the appeal, 
maintaining the decree of the Trial Court. 


Hayat has come up.in.second appeal 
to this Court and his case has been argued 
before us bv Mr. Amar Nath Chona. - The 
learned Counsel has contested the finding 
of the Courts. below as to the ancestral 
character of the land and has. argued that 
on a correctinterpretation of Exihibit P-e., 
the land must beheld to be the self-acguired 
property of Muhammad. Having regard 
to the fact that no objections were taken 
by his client in the Courts below to the find- 
ings returned by the Trial Court, it 
is hardly open to the learned Counsel to 
re-agitate the question in second appeal. 
Moreover, the finding after all is e finding 
of fact based on evidence aud we doubt 
very much whether it can be challenged 
here on the ground. that a wrong construc- 
tion has been put upon a document pro- 
duced in evidence, Over and ab-ve this, 
having regard-to the course adopted before 
us in the argument, the question ‘of the 


~ 
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nature of the land is not: of much conse- 
' quence.’ 

The argument put forward on.behalf of 
the app.llant is that it lay upon the plaint- 
iffs tb establish that, according to. the: 
custom’ applicable t» the Khotis of Tahsil 
Pind Dadan Khan, the reversióners in the 
eighth degree had a right . to exclude the 
sister of the last owner. On the other 
hand, it has been contended on behalf of 
the respondents that under the general 
custom applicable to agriculturists sisters 
as well as their issue being usually excluded 
from’ inheritance it lay upon ‘the appellant 
to establish that his mother, Musammat 
Sardaran, excluded the plaintiffs. It 
may at once be remarked that there is 
entire absence of evidence on this peint 
either on behalf of the plaintiffs-respondents 
or on ‘that of the defendant-appellant: 
The décision of. this appeal, therefore, 


INDIAN 


solely depends on the determination of the i 


question of onus probandi. 

According to paragraph 24 of Rattigan’s 
Digest of Customary Láw, oth Edition, 
sisters are usually excluded, as well as 
their issue. In the case. of Hussain 
Bibi v. Nigahia (x), the parties were Mu- 
hammadan Rajputs of Nakodar Tahsil 
in the Jullundur District. The plaintifis, 
who were collaterals in the eighth degree of 
the last male owner, sued to contest a gift 
of the land “made by Musammat Bholi, 
mother of the deceased in favour of her 
daughters. The land in dispute was found: 
to be non-ancestral. According to the 
yiwaj-t-am sisters or their sons had no right 
to inherit, and it was held that “inguestions 


Of succession to self-acquired property be- . 


tween’ collaterals of the eighth degree and 
Sisters ‘the onus of proving that they háve a 
preferential right is in the first instance on 
the latter." -It was also held that “in regard 
' to Muhammadan Rajputs of the Jullundur 
District the onus was also clearly on the 
sisters in view of the entries in the yiwaj-t- 
am of the District.” 

In ‘the ‘case of Jiwi v. Sandhi (2) 
it “was held “that among Mussuiman Raj- 
put agriculturists of the Jullundur Dist- 
rict the onus probandi was on the plaintiff, 
the sister of the deceased, to prove that she 

d) 55 Ind. Ces, 823; 1 L. S 70 P. L. R. 1920 


34 P. W. R. 1920; 1 L. L. J. 8 
. (2) 58 Ind, Cas. $86; x L. 433} 2 ly Ly. J. 384. 
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is-entitled' to succeed to her brother's land 
in preference to the defendants, collaterals 
in the sixth degree, the entry in the riwaj- 
i-am being against her, although the land 
was non-ancestral gua the defendants." 

Now, in the present case also the entry 
in the riwaj-t-am is against the right of 
sisters to succeed. In the General Cede 
of the Tribal Custom in fhe Jhelum District, 
Volume XIX, the 68th question was framed 
as follows :— 

“ Does the property ever devolve upon 
sisters or upon sisters' sons ?" 

The answer given was as follows :— 

“Among Sayyads a sister can hold until 


marriage only, if there are no descendants 


and no brothers. Her son cannot inherit.” 

“Among ‘Awans of Tallagung, .Mairs 
and Kahuis and miscellaneous Chakwal 
tribes sisters and their sons can inherit if 
there are no daughters and no egnafes 
within the fourth degree." 

“Among. Khojas sisters take a share 
according to Muhammadan Law," and 

“Among all other tribes a sister or her 
sons can never inherit.” 

In this case the finding is that the proper- 
ty in dispute is ancestral, but even if it 
were non-ancéstral, according to the two 
rulings above cited, the burden of proving 
that Musammat Sardaran had a right to 
succeed as against the present plaintiffs 
lay upon the appellant and this onus ke has 
failed to discharge. 

A different rule, however, apt ears to have 
been laid down in the case of Fatima 
Bibi v. Shah Nawaz (3) in which it 
was held : “ that where no custom having 
been ascertained as to the rights of sisters 
as against collaterals cf the gth degree in 
the case of acquired property, the Courts 
should have fallen back on the personal 
law of the parties, for the decision of the 
case and that the suit must cohsequently 
be décreed in favour of the sisters." 

The attention of the learned Judges of 
the Division Bench, who decided the above 
case, dces not appear to have been drawn 
to the above mentioned two decisions 
which were also given by two. Division 
Beriches. ‘This case has been strongly re- 
lied-upon by the learned Counsel for the 


(3). 60 ind, Cas, 509 i .2 Le. 98; 3 I, Lis J. 152; 
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` appellant, but it cannot help the case of the 
appellant, because in the first place the 
collaterals in that case were in the oth 
degree, and in the second place an emphasis 
appears to have been laid upon the circum- 
stance that the rules laid down in a viwaj- 
t-am refer generally to ancestral and not 
to acquired property. Moreover, the entry 
in the riwai-i-am ih the reported case 
was found to have been discredited in 
various cases. We agree in the view taken 
in the two cases reported as Hussain 
Bibi v. Nigahta (I) and Jtwi v. Sandhi 
(2 and hold that the decisions of the 
Courts below in this case are correct. 

We accordingly dismiss this appeal with 
costs, 

Z. K. 


Appeal dismissed. 


MADRAS HIGH COURT. 
ÁPPEAI, AGAINST ‘ORDER NO. 220 OF I921. — 
October 16, 1922. 
Present :—Mr. Justice Spéncer and 
Mr. Justice Venkatasubba Rao. 
MALAYANDI GOUNDAN AND ANOTHER 
—DEFENDANTS Nos 6 AND 7——ÀPPELLANTS 
VEYSUS - 

BOMMAN POOSARI AND OTHERS— 
PLAINTIFFS Nos. 2 TO 4 AND DEFENDANTS 
Nos. 2 TO 4— RESPONDENTS. 

Civil Procedure ‘Code (Act V of 1908), s, 151, 
O, XLT, rv. 23, 24—First Court's finding on all 
issues— Power of Appellate Court to remand whole 
suit for ve-trial after framing additional issues— 
Appeal, 

Where the Trial Court has framed and decided 
issues on all points arising from pleadings, it is 
not open to the Appellate Court, while framing 
additional issues, to remand the whole suit for 
re-trial under O. XLI, r. 23 of the Code of Civil 
Procedure as though the suit had been decided 
on a preliminary point.(p. 204, col. 2.) 

Sulian Beg v. Chunilal Maturam, 46 Ind. Cas. 
922, followed. 

If an appeal cannot be disposed of under O. XLI, 
r. 24 owing to some essential point not having been 
considered by the First Court, the proper course 
is to frame the essential issues and ask the 
First Court to return findings on them after giving 
opportunity to parties to adduce fresh ‘evidence. 
fp. 204, col. 2.) . 

Where the Code expressly limits the powers of 
4 Court, there cannot co-exist an inherent power 
in that Court to disregard that limitation. (p. 205, 
col. T. 


. Malayalh- Veel . Rawan x. Krishnan Name 
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budripad, 69 Ind. Cas. 828; 43 M. 1, J. 354 :-31 M. 
L. T. 208; 16 L. W. 425; (1922) M. W. N. 589; 
followed. 

If a Court purports to act under.a power ii 
possesses but makes a wrong order in the exercise 
of that power, an appeal will lie. (p. 205, cel. r.) 

Appeal against the order of the Court o 
the Subordinate Judge, "Trichinopoly, , in 
Appeal Suit No. 33 of 1920, (Original Sur 
No. 34 of 1916, on the file of the Court o 
the Additional District Munsif's Court 
Kulitalai.)  . l 

JUDGMENT.—The procedure of the Sub. 
ordinate Judge in remanding the whok 
suit*for a re-trial after framing 4 additiona 
issues, is a procedure not provided by th 
Code of Civil Procedure and is .farthermor 


one not conducive to the expeditioüs settle 


meng of the disputes between the parties. 
In a case like the present where the first 

Court has framed a number of issues, arising 

out.of the points on which the parties joinec 


‘issue in their pleadings and has decidec 


every one of them in its judgment, it is not 
open to an Appellate Court to remand the 
case under r. 23 of O. XLI as though the 
suit had been decided qn a preliminary point 
[vide Sultan Beg v. Chunilal M'aturam (1)]. 
Granting that the appeal could not well be 
disposed of in the manner provided by O. XLI 
r. 24, owing to the question cf the 6th defend- 
ant’s hereditary powers not having been 
considered at the trial, the proper’ course 
for the Appellate Court was to frame the 
essentia! issues and to call upon the District 
Munsit to return findings on them, after 
allowing each side to adduce additional 
evidence. l 

We set aside the order of remand and 
direct that the case be remitted to the Sub- 


ordinate Court in order that the appeal may 


be further dealt with and disposed of accord- 
ing to law. | HN" 

The costs of this appeal will abide the 
result. 

A preliminary objection was taken to 
the admissibility of this appeal on the ground 
that O. XLIII, r. x (a) only proyides for 
an appeal in a case where the First Coürt 
has disposed of the case on a preliminary 
point, and as there was no such disposal 
here, the Subordinate Judge’ must have 
acted in the exercise of his inherent powers 
under section 15x of the Code of Civil Pro- 


(9. 46 Ind. Cas, 922. 


^ 
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cedure.. In answer to this ‘objection it is not previously reside in it. A Civil Court can 


sufficient to refer to the observations of the 


learned Chief Justice in his. judgment in . 


‘Full Bench’ case in Malayath Veelil Raman 
v. Krishnan Nambudripad (2), where 
he points out that where the Code expressly 
. Jimits the power of a Court, there cannot 
co-exist an inherent: power in that Court 
to disregard that limitation: 

As the Subordinate Judge does, not refer 
to section r5r in his judgment, we may 
assume that he was acting under r. 23 of 
O. XLI and not under section 151. . 

If he purported to act under a power that 
he possessed but made a wrong order in 
the exercise of that power, an appeal will 
lie. In the present case, the appellant has 
also filed a revision petition, so that we Have 
undoubtedly power to mee the order as 
set out above. 

V. N. V. , 

$S. D. Order set astde. 


(2) 69'Ind. Cas. 828; 43 M. L. 7. 3543 31 M. L. 
T. 208 ; 16 L. W. 425; (1922) M: W. 589. 
9, 


* 





f NAGPUR, JUDICIAL ‘COMMISSIONER'S. 
" COURT. 2 
First CIVIL. APPEAL No. 95 OF Ig2I. . 
October 27, 1922.. 
Present:-—Mr. Batten, J.. €. 
DONGAR. SINGH AND ANOTHER—- 
, - APPELLANTS . 
' . _UVEYSUS | 
VISHWAN: ATHSINGH anD-OTHERS—_ . 


RESPONDENTS.. 

i C. p. Land Revenue Act of X917) 
$s. 169 (1) (a),.220 {n)— Application P partition 
— Revenue Officer veferring parties to Civil. 
Court — Cause of action for suii—Limitation, opera- 

Bon. of— jurisdiction of Civil- Courts. 

A. suit for ascertaining the titles of. parties 
to the lands in a mahal in a village is not time- 
barred: under Art. i20 of the Limitation Act 
merely because a Revénue Officer’ declined 
more than six years before the institution of the 
suit to, proceed with.a partition until the. question 
of title Had been decided i ina Civil Court. (p. 206, 
Cok. 2.) > > 

The ordet-6f Revenue Officer declining to make 
A partition. or ta proceed. therewith until the qués- 
Aion of title has been decided does, not amount to 
au ordet to any parties to, file à civil. suit and does 
pot confer on^a Civit Court aai whith did 


'5-ànnas 4-pies. 
Singh held a r-anna 4-pies share, out of 


enquire into the.question as to whether the khud- 
kasht or sir lands ate or are not the sole property 
of a' person or whether they are joint property, 


though it cannot decide whethér there should be 


a partition or not. Even as regards the question 


-of partition the Civil Courts are not precluded 


from giving a declaratory decree as to what are 
the pre-existing titles of the parties, though they 


-can give no direction whateyer as to whether there 


should, be a partition or how a partition should 
proceed. . (p.206, col. 2.) 

Appeal from the decree of the Sub-Judge, 
Khandwa, in Civil Suit No. 63, of r920, 
dated the 16th August 1921, 

Mr. M. Gupia, for the Appellants. 

Messrs. M. B. Niyogi and K. K. Gandhe, 


Tr the Respondents. 


” JUDGMENT.—The plaintiffs in this suit 
are 6 annas 8 pies sharers in the village of 
Fathada. They acquired the rights as 
follows :— 

In 1893 the plaintifs purchased from 
Guldar Singh and others a 5-annas 4-pies 
share, which Guldar Singh, Umrao Singh 
and others had inherited from Musammat 


Uma, the widow of Datar Singh, who was 


one of the two sons of Arjun Singh and who 
held a share of ro-annas 8-pies, while his 
brother, Jaswant Singh, held a share of only 
Jaswant Singh’s son Umrao 


Jaswant: Singh’ S 5-annas 4-pies Share. : This 


-X-anna 4-pies share was sold in 1885 to one 
-Ramkisan who, im his turn, sold the “anna 
4-pies share to the plaintiffs im rgr4. The 


plaintiffs are thus holders of a 6-annas 8-pies 
share. ` 

In 1905 Guldar Singh, a: brother of Umrao 
Singh and a son of Jaswant Singh, who, at 
that time, held part of the share that had 


originally belonged. ‘to Jaswant-Singh applied 


for a partition. The plaintifis were non- 
applicants: to-this application as co-sharers 


of the 5-annas 4-pies share which originally 
belonged to Musammat Uma and which 


the plaintiffs had purchased from Umrao 
Singh, Guldar Singh- and others in 1893. 


"The parties were unable to agree as to the 
‘title to the -khudkasht land claimed by 


Daryao Singh, who is now répresented by 


defendants Nos. I to 5 inthe present suit, 
and the Revenue Officer declined to proceed 


further with the application unless and until 


the parties brought a suit determining the 
tights of the‘ parties to- this Ahudkasht, 


“Another. nou-applicantin that-case was Ram. 
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kisan, through whom the plaintiffs claim 
the I-anna 4-pies share. Therefore, the 


plaintiffs as regards the whole of their share. 


were parties to the former . application. 
But the learned Judge is wrong in saying 
‘in paragraph 6 of his judgment that Guldar 
. Singh, when he made his application of 1905, 
was the predecessor-in-title of the plaintiffs. 
` -The plaintiffs had already bought a share 
from him, but when he made the appli- 
cation he made it not iu his capacity of the 
predecessor-in-title of the plaintiffs but in 
his capacity as holder of a totally different 
Share to that held at the time by the plaint- 

iffs and by Ramkisan. The plaintiffs who 
^ were not actually or constructively the appli- 
cants in the former application of 1905 made 
a fresh application for partition in 1910, 
-some of the detendants claimed that the 
sir and khudkasht lands were not liable to a 
fresh partition as they had already been 
partitioned, in other words, they maintained 
that these sir and Ahudkasht lands are not 
common property but private property not 
Hable to partition. 

The Revenue Officer under section 169 (I) 
ia) of the present Land Revenue Act ol 1917 
has declined to grant the application until 
the questions in dispute as to the title have 
been decided by a Civil Court. He’ has 
referred to the previous decision of 1905 to 


the same effect which he holds to be still in. 


force and which he reiterates. The learned 
Subordinate Judge has dismissed the suit 
on the ground that it is time-barred. He 
holds that the cause of action to hring the 
present suit arose when the Revenue Officer 
passed the order in 1925. If the Revenue 
Officer's order did constitute the cause of 
action for the present suit and if the present 
suit could not possibly have been brought 
otherwise, the period of limitation selected 
is no doubt correct, namely, six years under 
Art, 120, but the question arises as to 
whether any period: of limitation has begun 
to run at all. If the view taken by the 
lower Court is correct, then once a Revenue 
Officer has declined to entertain an appli- 
‘cation for partition until the matters in 
dispute as to title have been decided by the 
Civil Court and if no suit is brought within 
six yeárs of such order, then for all future 
time there cannot. be a partition of the mahal. 


‘This result on the face of itis absurd, unless ' 


of course there has already. been a partition. 


“m —— — 
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Under section 136-G ofthe old Land Revenue 
Act any question of title or proprietary right 
may be left by the Revenue Officer to be 
determined by a competent Court unless 
they have already been determined' by a 
Court of competent jurisdiction. According 
to section 152 (b) (13-a) a Civil Court cannot 
entertain a suit or exercise jurisdiction over 
the distribution of the land of a mahal by 
partition.- The. corresponding provisions of 
sections 169 (1) (a) and 220 (n) of the new 
Land Revenue Act are not materially differ- 
eni. The order of a Revenue Officer declining 
to make a partition or to proceed therewith 
until the question of title has been decided 
does not amount to.an order to any parties 
to file a civil suit and does not confer on a 
Civil Court jurisdiction which did not pre- 
viously reside in it. A Civil Court can en- 


quire into the question as to whether the 


khudkasht or sty lands are or are not the sole 
property of a person or whether thev are 
joint property; though it cannot decide whe- 
ther there should be a partition or not, the 
question of title may have to be decided for 
other purposes than* for the purposes of 
partition. Even as regards the question 
of partition the Civil Courts are not pre- 
cluded from giving a declaratory decree as 
to what are the pre-existing titles of the 
parties, though, of course, they can give no 
direction whatever as to whether there should 
be a partition or how a partition should pro- 
ceed. So far then as\this suit is a suit for 
ascertaining what the titles of the parties 
respectively are over the lands in the mahal, 
the suit cannot be time-barred merely be- 
cause the Revenue Officer declined more 
than six years.before the institution of the 
suit to proceed with a partition until the 
question of title had been decided in a Civil 
Court. 4 

The learned  Pleaders for all the 
defendants, except defendants Nos. r4 
and I5, seek to support the decree 
dismissing the suit on the ground 
that the finding, that no partition in the 
time of Datar Singh and Jaswant Singh. is 
proved, is a wrong finding. It so happens 
that the Subordinate Judge has recorded 
a finding on this issue of fact, though he has 
left a great many other issues of fact undeter- 
mined on account of his view that the suit 
is time-barred. It appears to me impossible 
to, say, whether or not the decision on the 
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first issue is.correct without knowing what 
is.the decision on the other issues. What 
I mean is.this, that without knowing the 
hiscory. of the sty and khudkasht holdings -of 
the respective. parties and without knowing 
what sir and khudkasht lands were held by 
Datar Singh. and Jaswant Singh, and what 
have since been. acquired by the present 


holders from tenants, it is impossible really . 


to- come.to a. determination as to whether 


or not the.extent of- the holdings indicates . 


or does not indicate a partition. I feel my- 
self unable to decide this question, as I do 
not think it should have been decided by 
the lower Court without a. decision on the 
other issues.of fact. In remanding the, suit 
for further hearing; I, therefore, order that 
the decision of the first issue should be se- 
considered, in fact all the issues of fact should 
be taken up afresh, PE 

The case is remanded for-a further hear- 


ing on the ground that the.suit has wrongly. 
been held to be time-barred. A refund. 


certificate will issue, other costs will be costs 
in the suit | there will be only: one set of 
costs as regards both lots of defendants who 
have opposed-the appeal. 


:S. D. - Case yemanded. 
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. SECOND CIVIL APPEAL No. 496 or 192r, 
© > . 'CJuly 24, 1922. 

." Present:—Mr. Hallifax, A. J. C. 
GADI AND ANOTHER—DEFENDANTS-— 
APPELLANTS 

oe ^ versus | 

GOVINDA AND OTHERS—PLAINTIFFS— 
uu RESPONDENTS. l 

C. P. Tenancy | Ac (I of 1920)—Wil 
devising malguzari share in viliage—Occupaincy 
reents in sit land, whether can be devised with such 
share--Sanction of Revenue Authorities, whether 
necessary. 

Occupancy rights in sir land can be devised by 
Will along with the malguzari share to which they 
appertain without the sanction of the Revenue 
Authorities. (p. 207, col. 2.) 

Murhdas v. Haridas, 62 Ind. Crs. 246, followed, 


Appeal from the decree of the Additional 
District Judge, Nagpur, dated the 18th July 
1921, in Civil Appeal No. 43 of 1921. . ` 

Mr. R. B. Gadgil, for the Appellants. 


.' Mr. A. C. Roy; for the Respondents. 


JUDGMENT.—The first two grounds of 
appeal have been expressly abandoned. 
The taking of the plea in the First Court 
that the Will which bears the thumb 
impressions of *both appellants and was 
presented by, them for registration, was not 
a genuine document was as shamelessly 
dishonest as it was futilé. Its repetition 
in two Appellate Courts is only more and 
more so. The second contention, that the 
occupancy. rights in siy land cannot be de- 
vised by Will along with the malguzari 
share to which they appertain without the 
sanction of the, Revenue Authorities was 
negatived on 17th February 1921 in Murli- 
das v. Haridas (1) by a Bench of this Court 
of which I was a member. Apart from these 
two matters, we are concerned with 


. the intérpfetation of the devise in the 


Will of one Tatia, who died on 4th May 


. X9gri, of landed property in favour of 


his two brothers and the three sons of 
another brother who died before the 


'" Wili was made. The, Will directs that these 


five persons Shall be his heirs and shall 


-take the property “according to their 


shares ” (bhaga pramane). lam not in the 
least .pressed by the somewhat grotesque 


(1) 62 Ind. Cas, 246. ~-= < 
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suggestion, which is explained to be the 
basis of the third eround of appeal, that 
bhag means the share that each legatee 
would get in am intestacy under the Hindu 
Law, and.that, therefore, the three nephews 
get nothing at al. — | 7 
(2) The passage in the Will requiring 
interpretation is ,as follows: “My heirs, 
Tanba, son of Sadashiv Patel, and Gadi, son 
of Sadashiv Patel, and my nephews, Govinda 
Bhau, Anand Rao and Dajiba sons of Chim- 
na Patel, will take my malguzart share (hissa). 
according to (their) shares bhaga pramane.”’ 
There is nothing else in the Will to explain 
the meaning of bhaga dared and it has. 
been held in both the Courts below that it 
means division per capita and not división 


er stirpes.. In this connection it is to be | 


noted that the nephews themselves in their 
original plaint interpreted' the expression 
as giving them one-third of the property 
between them, and they only claimed. one- 
third, though they were allowed to. amend 
the plaint and claim three-fifths between 
them. ‘This is in itself some evidence of 
the ordinary meaning of the word bhag. 


(3) Very little attention gppears to have 
been given to fhe matter in the Courts 
below: It appears to me in the first place 
that the expression “according to equal 
shares" has practically no. meaning, and 
if bhag here.meant equal shares the word 
jramane would not have. been used. 
““ According to shares" or rather “‘accord~ 
ing to their shares" must mean according 
to shares that are nof necessarily equal. 
The word bhag is certainly used of any kind 
of a, share or portion, but. probably most 
frequently among Hindus to denote a 
share allotted in a partition of joint family 
property. It is so used in the title of the 
work Daya Bhaga. That the word was 
meant by the testator to' denote the share 
that each legatee would get in tBe property 


? 


in a partition if. they were-joint owners of 
it is further indicated: by the way in which: 


lie has stated their names: Tanba and 


Gadi ate each described separately as the. 


son of Sadashiv, and the three nepliews are 


ouped together ‘as the sons of Chimna.. 


. T find that by the terms of the Will the 
three. plaintiffs, th» sons of Chimna, are 
entitled jointly to one- hird of the properiy 
and not to three-fifths. > ^ «51.168 


í 
wit yi? 
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(4) There remains the contention : 
two defendants that the plaintiffs 
pay them: their share of the debts d 
the testator before they can take 
share of, the property. The Wil 
“ Any debt found due by me is to b 
by my heirs. If they do not pay it 
to be paid out of my estate." It i 
that elsewhere in the Will Tanba is app 
executor along with another legate 
is not a party to this suit, but that do 
entitle him to claim payment of the 
ig this suit where he is a co-defendan 
another legateé, particularly if he 
the very existence of the Will. The 
of the First Court, which was confirr 
appeal gives the plaintifs a three 
share in the malguzar: share in the - 
and a three-fifths share in a sir fiek 
the whole of a half-anna share in nine 1 
trees. The mention of the whole « 
share. in the mango trees is obvious 


-to carelessness... The decree will be mu 


so as to declare that the property of 
the plaintiffs are to be- put in' posses: 
a: one-third! share: ofeach: of: tlie three 
mentioned. The defendants will pay e 
fifteenths of the total costs incurred by 


parties im all three Courts and they 


iffs will pay the remaining four-fitte 


G. R. D. Decr ^, modi, 
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PATNA HIGH COURT. — 

CIVIL REFERENCE No. I OF 1922. 

June 7, 1922. 
* Present . —Sir Dawson Miller, Kt, 
Chief Justice, Justice Sir B. K. Mullick, KT. 
and Justice Sir Jwala Prasad, Kr. 

BANAMALI DAS, In .the matter of. 

Legal Practitioners 
SS. I3, Iq—Suspension of Pleader, reference for 
— Invalid vefevence— High Court, power of, to take 
action. 

Under ,section 13 of the Legal Practitioners 
Act, the High Court has absolute power, after. 
such enquiry as it thinks fit, to suspend or dismiss 
& .Pleader.or Mukhtar from practice, even though 
the’ matter is referred to it under section 14 of 


the Act.by a Court having no jurisdiction to refer | 


it under that section. (p. 210, col. 2. 
E 


Mr. K. N. ‘Chaudhuri (with him Messrs. 


Parmeshwar Dayal, G. Prasad and B. C. Dé), 
for the Pleader. 


JUDGMENT. 


l Miller, .(. J.—This matter .comes be: 
fore us upon what purports to be - 


report .of the. District Judge of Cuttack 


under section x4 of the Legal Practitioners 
Act, although, from .the wording of the re- 
port itself; it would appear that the learned 
District Judge considered that it was a case 
in which it was necessary or desirable for 
the High Court to take action under section’ 
13 of that Act. Upon receipt of the learned 


District Judge’s report this Court issued 


notice to the Pleader in question, Babu 
Banamali Das, a Pleader practising in the 
Courts at.Puri, to show cause why he should 
not be dealt with under the Legal Practi- 
tioners Act. The charge which is made 


against the Pleaderis.in effect that he signed ` 


and filed in Court a written statement on 


behalf of à defendant for whom he was not - 


authorized to appear at all. It is unneces- 
sary to go in detail through the various 
stages of the litigation in which this alleged 
offence was committed or the processes "by 
which the matter eventually came before 
this Court. It may be stated shortly that 
the Pleader was briefed in a suit instituted 
before the Munsif at Puri on behalf of some 
of the defendants in that suit, There were 
five defendants altogether and the vakalat- 
nama, which was-accepted by the Pleader, 
was on behalf of four.only of the defendants. 
The suit against the five defendants was 


I4 
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brought by the supe datada of a math 
claiming damages -and other reliefs against 
the defendants for having wrongfully collect- 
ed tolls from the shop-keepers in the mela 
at the end of the month of Magh when the 
plaintiff alone as the superintendent of the 
math was entitled to collect those tolls. The 
defendant No. 4 in theeuit, who was a servant 
of some of the other defendants, did not. 
join in the ,vakalatnama and. consequently: 
the Pleader was not instructed by him. A 


‘written statement, however, was prepared, 


not by the Pleader whose conduct is now in. 
question before us, but by his senior who 
had also been briefed by the other defendants. 

This written statement, when it was brought: 
to the Pleader for signature, contained what 
purported to be the signatures not only.of 
the four defendants who had briefed him. 
but also the signature of Balabadra, the: 
other defendant who had not briefed him,. 
and the Pleader, without apparently con- 
sidering or making any enquiries.as to whe- 
ther his vakalatnama had really been signed. 


-on behalf of Balabadra, signed the written: 


statement and presented it in the Munsif’s 
Court purporting to be a written statement 
on ‘behalf af all the defendants. Subse-. 
quently, about a little more than a week 
later, the 4th defendant himself presented 
a written statement on his own behalf and, 
at the same time, put in a petition repudiat-. 
ing the authority of the Pleader or anybody. 
else to act on his behalf and to file a written 
statement purporting to be with his authority 
before the Court. In so far as the written 
statement put in by Balabadra is concerned, 
it was not very materially different from 
that already put in by the other defendants 
purporting to be on his behalf as well as the 
others. The only difference is that where- 
as in the original written statement the de- 
fendants deny having collected any tolls at 
all and further deny that the .defendant 
No. 4 and the defendant No. 5 had collected 


-any tolls legally payable to the plaintiff the 


written statement put in subsequently by 
Balabadra admitted that certain ‘tolls 
amounting to a small sum of something like 
Rs. 6 had in fact been collected by the defend- 
ant No. 5.apparently with the .assistance 
and connivance of .Balabadra himself. It is 
clear that the diference between these-two 

statements,although not very vast in extent, 
was a material difference in this way, that 
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one admitted the collection of tolls to a small 
extent at all events, whereas the other put 
.the plaintiff to proof of his statement by 
denying that any tolls had been collected. 
During the conduct of the case an applica- 
tion was made to the Munsif to take criminal 


', proceedings against the defendants other 
. than Balabadra and «against the Pleader 


upon charges of forgery, and a further appli- 
cation was made to take proceedings against 
` the Pleader under section 14 of the Legal 
Practitioners Act in that.he had appeared 
for a party by whom he was not instructed. 
. The learned Munsif did not immediately 


hold an enquiry but at the trial he examined. 


the Pleader himself and various other parties 
in connection with the alleged. misconduct, 
the subject of the.charge made by the defen d- 
ant No. 4, Balabadra, and in the course 
of his decision he made some adverse com- 


"ments upon the conduct of the Pleader and: 


came to the conclusion that in giving his 
explanation of what had happened he had 
certainly not been very frank and fair. He 


did not, however, take any steps with regard- 


to a. criminal prosecution or granting sanc- 
tion, and the case subsequently went on 
appeal to the District Judge. - 

-The District Judge dismissed the appeal, 
the finding originally having been in favour 
of:the plaintiff.’ Subsequently, a further 
application was placed: before the Munsif 
again asking that- criminal proceedings 
might be instituted. and that an enquiry 
"might be held against the Pleader under 
section 14 of.the Legal Practitioners Act. 
"This application came before the Successor 
of'the Muusif who originaliy tried the case 
and both the appiication for sanction to 
` prosecute and the application under section 
476 of the Criminal Procedure Codé were 
 rejected.as weli as the application to proceed 
'" against the Pleader under the Legal Practi- 
tioners Act. Subsequently, it appears that 
the matter was re-agitated before the Dis- 
trict Judge and the District Judge after 
hearing the Pleaders on behalf of the parties 
came to the conclusion that a serious offence 
“had been commnutted by’ the Pleader and 
- referred the matter to this Court in a letter, 
" dated the 23rd February this year. The 
learned District Judge says that he refers 
the case under section 14 of the Legal Prac- 
titsoners Act and then he sets-out a short 

accoynt of the case with certain findings 
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arrived at y i him and ends his letter by 
saying : "Accordingly, I think that necessary 
action ought to-be taken against him "under 


-section 13 of the Legal Practitioners Act. ' 


It is contended before us to-day that the 
reference to this Court under section 14 of 


the Legal Practitioners Act by the District 


Judge is ultra’ vires and ought not to be 
entertained because under that section it 
is only the presiding officer of the Court in 
which the offence is committed who has . 
power to deal with the matter and make the 

reference to the High Court. In so far as 
this objection to the reference is concerned 
ei think that there is no answer to it. "Ihe 
section provides that the proper pérson to 
make the enquiry and refer the matter and. 
iake the report to the High Court is the 
presiding officer of the Court in which the 
offence or misconduct is. committed. That 
Court in the present instance clearly was not , 
the Court. of the District Judge and, there- 
fore, the District Judge had no power under 
section I4 to make a reference to this Court 
in the present case. But, at the same time, 1 
have no doubt that under section 13 of the 
Act the High Court has absolute power in 
any case, after such enquiry as-1t-thinks fit, 
to suspend or dismiss a-Pleader-or Mukhtar — 
from practice, and if we thought that this : 
was a case in which suspension or dismissal ' 
would be a proper punishment to be inflicted 
we could, in the circumstances, in my opinion, 
take.action under that section. Nor does 
it matter that the case has come before us 
merely: upon a reference by the District 
judge who had no power to refer the matter 
to ihe Court under section r4. It would be 
necessary, however, that this Court should 
make an enquiry. - What the nature of that 


enquiry ought to be is clearly a matter for 


the discretion of the Court. We have before 
us in this-case, I think, all the materials . 
necessary to enquire and come to a decision 
upon the case, and we could, without any 
further notice, as the Pieader has -already 
appeared, assuming he did not wish to put 
before us any further evidence on his behalf,. 
deal with the case upon the evidence which 
is already before us, A petition has been 
filed by the Pleader and he sets out in detail 
the facts of the case, and his case is that 
when he signed the written statement be 
was under the impression that he hod been 
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briefed, not merely by four of the defendants ` 


in the case, but by’ them all, and further 
that when he did sign the written stdte- 
ment the signature of Balabadra, the other 
defendant, was in fact upon the written 
statement so signed by him, and in these 


circumstances 1t never occurred to him that 


1 
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statement ‘on behalf of Balabadra. 
considering the case I have come to the 
concitision that no actual intention on behalf 
of the Pleader to commit a fraud Or to mis- 
lead the Court has been made out and the- 
only: doubt or difficulty: that I have had, 

orises.purely and simply from thé manner 


in which the Pleader himself gave evidence 


aboüt this matter when he was examined 
before the Munsif. There can be no doubt 
that the attitudé he took up on that occa- 
sion, which: was an attitude of forgetfulness 
‘as to all the important things which had 
happéned, was probably intended to shield 
as far as possible the other defendants or 
their servants who had also given evidence 
about how the signature of Balabadra came 
to be upon the written statement. In adopt- 
ing that attitude, I think, he was certainly: 
not ttank and straightforward. He was 
also extremely foolish because ‘it led the 
Munsif to treat his whole conduct with great 
suspicion’ and it “has also created a doubt in 
my mind as to his bona fide in the matter. 

At the same time, I am not satisfied from 
the evidence which is at our disposal that he 
had any real intention at the time he signed | 
the written statement of committing a fraud 


or lending himself to any fraud which had | 


already ` been committed. 


Before finishing this judgment, I think 


that one ought to draw attention to a prac- 
tice which appears in some parts of this 
Province to have grown up of disregarding 
entirely the rules. which have been leid 
‘down under the' Legal Practitioners Act in 
relation to the accepting of vakalatnamas. 
If these rules were properly carried out, then 


it would be almost impossible for mistakes 


such as that which has happened in tlie 
present case to take'place. One of the rules 
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pan! 


that he is satisfied that the person: from 
whom he received it is either the party him- 
self or his servant or relation or one who has 


. been authorized by the party to deliver it 


to him, asthe case may be., He should also 
note the date of his receipt of the vakalat- 
nama, In the present case the vakalatnama 
was merely signed by the Pleader with the 
word “received” above. There in no date 


_nor is there anything to indicate on whose 


behalf it was received or any certificate that 
he was satisfied that the person from whom 
he received it was the party himself Of. a 
servant or relation or agent. If that-had 
been done, I think it would have been im- 
possible for the Pleader in this case when he 
came to sign the written statement and file 
it in Court'to have had any doubt as to whe- 
ther or not he had been instructed on behalf 
of Balabadra, the defendant No. 4. It was 
simply through neglect to obey these rules 
that, when the time came, he apparently 
got the impression that he had authority 
to act for a party who had in fáct not in- 
structed him.. Although I do not think 
that this is a case which merits either dismis- 
salor suspension from practice I think that 
the Pleader'has been careless and very 
remiss in the exercise of his duties. He 
isa young man,at the. beginning of his 
career, and I think it ought to be pointed 
out to-him that he cannot be too. careful, 
exercising as he does a position of responsi- 
bility and trust both towards. his clients 
and towards the Court, in seeing that his 
conduct is in all matters in connection with 
his profession absolutely above suspicion. 
Although it is not a case to be dealt with 
severely, I think it is a case in which the 
Pleader through his neglet to carry out the 
rules, has brought himself into a precarious 
position and it is a case in which I think he 


ought to be reprimanded and warned to be 
‘more careful in the future. 


Mullick, J.—I agree. 
` Jwala Prasad, J.—I agree. = 
N. H, Order acccrdin ly. 


provides (it is numbered 45E in Chapter XI, ` 


‘of the General Rules and ‘Circular Orders, 


Appellate Civil, Volume I) that a Pleader ~ 


‘accepting a vakalatnama shall-note on it the 


name of the person from whom ‘it has been - 


received with an oe to the effect 
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fe. : MADRAS HIGH COURT. 

CRIMINAT, Revision Cass No. 114 oF 1922. 

(Cena REVISION PETITION No. 105 
^ ' OF 1922). 


E g "November 3, 1922. 


Present -—Mr. Justice Wallace. 
-DERVISH HUSSAIN, I" re AND OTHERS— 
"^t ACCUSED No. Z.—PETITIONERS. 
Criminal Procedure Code (Act V of 1898), ss. 
263, 370, 441--S. A441, ‘scope and 
Presidenzy Magistrate—easons for conviction, 
omission to record—Grave irregularity— High Court, 
when will interfere, 
‘ Section 441 ofthe Criminal Procedure Code mere- 
ly .allows a ‘Presidency Magistrate to supplement 


. the reasons,which have already been stated, under 


sections 263 and 370, for convicting an accused 
petson. The ‘effect of the section is not to abro- 
gate: ‘the terms of section 263 or section 370, and 


_ the omission to record reasons-is a grave irregularity 


which, in most cases,-would be sufficient,to warrant 
interference. by the High Court. But where the 


reports submitted under section 441 of the Code. 


contain.good grounds for the decision, they may 
be considered as setting forth ‘the reasons for the 
conyiction, and if.no' substantial failure of justice 
has: rested, the High Court will not interfere: 
t». 212, col, 2; p. 213, col. 1.) 

Queen- Empress wiShidgauda, 18 B. 97; 9 Ind. 
Dec, (N. S.) 573, Panjab Singh, In the AE of 
the petition of,.6 C. 579, 3 Ind. Dec. (N. S.) 377, 
“King- Emperor v. Alagarisami Paikan, 25M. 546 
2: Wier 245 and Tilak Chandra Sarkar v. Baisa- 


. gomoff,.23 C. 502; 12 Ind: Dec. (N.'S) 334 


distinguished. 


"Petition, under sections 435 and 439 
of the Code of Criminal Procedure, 1898, 
praying the High Court to revise the order 
of the Court of the Honrary Presidency 
‘Magistrates, Rayapettah, Madras, dated 31st 
January 1922, in Calendar Case No. 16472 
‘of 1921. 

Mr. A. T..Coelno, for the Petitioner. 

The Crown ‘Prosecutor, for the Crown. 

: ORDER.—Two points are taken by, peti- 
tioner, (1).that he was refused opportunity 


‘to have his defence evidence produced ; 
‘(2) that the Bench Court has recorded no 


reasons for his conviction. 

As to point (x), after a. good deal of search- 
ing of records 
the inaccurate reports of the Honorary Pre- 
sidency Magistrate’ s Court, it was verified 
that-the petitioner had paid batta for a 
sub-pena tor the production on 20tli De- 
cember 1921 of two Police Diaries from D-2 
ané D-3 stations, and that sub-pena was 
isSucd accurdiagly. Service was effected 


too late. and neither diary was produced ` (2) 6 C. 579; 3.Ind. Dec. (N. S.) 377^. 


ana iti erm € à € — 
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effect of —. 


rendered necessary by. 


oh 


- 


on 20th Dicens "10921, The. case was 
taken, up on: several dates after that, on 
3rd January 1922; on roth January 1922 
and 24th January 1922, but on none of 
- these dates dii petitioner ask for any fur- 
ther sub-penas or warrants for the pro- 
duction of these diaries nor was any taken 
out. On the date of final hearing, 31st 
January 1922, the Bench Court refused 
adjournment on the ground that. the de- 
fence witnesses, though served, were absent. 
In the circumstances, I consider the refusal 
. was fully justified. 

As to point (2), it is the case that the 
Bench Court has recorded no reasons what- 
¿ever for convicting petitioner and .the 
" question is, whether this omission to obey 
the térms of section 263 .(h) of the Code 
of Criminal Procedure is an irregularity 
which wholly vitiates the trial, or, if not, 
whether petitioner has been gravely pre- 
judiced by the omission. This is not a 
case which section 370 (?).will remedy, since 
a substantive sentence of imprisonment 
has been passed and, therefore, under sec- 
tion 370 (:) as. equally under section 263 (A), 
„the Honorary Presidency Magistrates 
should -have recorded reasons. The Crown 
Prosecutor argues that the defect is cured 
by section 441 which permits a Presidency 
Magistrate to submit with the record, 
when called. for under section 435, a state- 
ment setting forth the grounds of his de- 
cision. But, as a matter of law, it is clear 
that section 44r does not abrogate the 
terms of section 263 or section 370. I 
take it that it merely allows the Presi- 
dency Magistrate to supplement the reasons 
which have been already stated under 
sections 263 and 370. 

Under section 537, however, this Court 
wil not upset a conviction ,on the ground 
of irregularity in the judgment unless a 
failure of justice has resulted. My atten- 
tion has been called by petitioner to certain 
rulings, e. g., .Queen-Empress v. Shidgauda 
(x) and Panjab Singh, In ihe matier 
of the petition of (2), passed under 
section 263 (k), or its equivalent 
section 227 (h) in the former Code, 
wherein these Courts held that the omis- 
sion to record reasons was in itself a suffi- 
cient ground for interference in revision, 


(1)- 18 B. 97; 9 Ind. Dec. (N. S.) 573. . 
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ment by a. Presidency Magistrate. 
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Neither of these-cases was a case of judg. 
As a 
general rule,. I consider the principle - of 
these. rulings, viz. that the. Magistrate 
must state reasons so that the High Court 
may judge whether there were sufficient 


' materials.before him. to support the con- 
- Viction . perfectly ` sound: . Rulings quoted 
King- | 


on. the opposite side, such as 
Emperor v. Alagarisami Pathan (3), Tilak 
Chandra Sarkar vy. Baisagomoff (4), 


deal with. the sections of the Code such 


as section 202 or 367, and‘ neither deals 
with a case of a Presidency Magistrate or. 
of. a. summary trial It is one thing to 
hold that, in a case where all the record 
before the original trying Court is also 
available before the High Court in’ revi- 


Sion, no substantial failure of justice has 


occurred by tlie omission: of the trying. 
Court to record reasons. It is a very differ- 


ent case when the conviction, was passed 


without reasons therefor, on evidence of 
which no record is taken and which, there- 
fore, is nct available to the High Court. 
In such a case I agree with the rulings al- 
ready quoted that the omission to record 
reasons is a grave irregularity which in 
most cases would be sufficient ground for 
interference. 

. But in the case of convictions by Presi- 
dency Magistrates there is the saving section 
441, and when the record submitted urider 
that section discloses sufficient grounds for 
the decision, it may be taken into consi- 


. deration. ‘The reports submitted in. this 


case by the Bench on the 25th.. Februaty 
1922 and I7th October 1922 show that the 
Magistrates had a clear recollection of the 
case 
and had good grounds for their decisions. 
Considering these ‘as: under section 447 
they may be considered ‘2s setting forth 
the reasons for the conviction of petitioner, 


^ 
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T void impress on the Bench the neces- 
sity of obeving sections 263 and 370 of 
Criminal Procedure Code in future. 

"W. N. V. 


W. C. AD | | 
Petition dismissed. 
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ALLAHABAD HIGH COURT. 
CRIMINAL Revision No. 459 OF 1922. 
October 16, 1922. 


Present:[— Mr. Justice Stuart. 
SAJRAJ SINGH AND OTHERS— 
APPIICANTS 
versus 


PMPEROR- Orroam PARTY. 

Criminal Posedure’ Code (Act V of 1898}, 
SS. 145,  I46—''Land," “meaning of— House, 
furnished, dispute cocer ing— Furniture, attach- 
ment of, - 

In.a proceeding under section 145 of tle. Crimi- 
nal Procedure Code, the jurisdiction of the Magis- 
trate to attach the sübject of dispute is confined 
fo “land: dnd where this “land” consists of 
a furnished house he can attach the house but not 
the’ furniture: or other moveable property in it. 


Criminal revision’ from an’ order of the 


Magistrate, First Class, Meerut. 
Mr. G. P. Boys, for the Applicants. 
Mr. Uma’ Shankar Bajpai, for. ` the 


Opposite Party. 

JUDGMENT.—This application must suc- 
ceed! 

The facts are, shortly, that two parties 
are. claiming’ succession to the property 
of Musammat Bishan Devi deceased : 

(ry Persons who allege that they are 


tristees’ under a deed executed by the 


and thé evidence recorded’ therein : 


deceased which entitles them to: succeed 
as tiustees-; , 

(2) Har Charan, who claims as a col 
lateral’ of her deceased. husband and con- 
tests her authority to execute the deed of 


. trust. 


I am of opinion that no substantial failure . 


of justice has occurred in liis case. 

I am asked tointerfere with the sentence. 
It is a stifl.sentence, but I am not prepared 
to interfere with the discretion of the Honor- 
ary Presidency Magistrates’ 


I dismiss the petition. 


(3) 25 M. Sad dw S 
(4 23 C. $92) 12 Ind. Dec (sed 334 


in this case. | 


The Magistrate being movedin the mat- 
ter under section 143 of the Criminal 
Procedure Code has found that a dispute 
likely to cattse a breach, of the peace exists, 
and. being unable to' decide on the ques- 
tion of possession, had attached the prop- 
erly and appointed a Receiver thereof 
tinder section 146. 

This: order cannot be questioned. in so. 
far as the “land” in dispute is concerned. 
The “land” in dispute consists of one 
house: But 'the order goes further and 


covers "alii the. moveable .property: left . by. 


i Ka 
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the lady. This application asks that the 
order, in so far as it affécts property other 
than the “land”? and the rents and pro- 
fits of sach land, should| be set-aside. Un- 
der the law the Magistrate had no juris- 


. diction except as to the| land. 


'The application is allowed. 
N. H. eos a allowed. 


CALCUTTA HIGH COURT. 
_ CRIMINAL APPEAL No: 376 OF IQ2I. 
September 8, rgar. 
Present.—Mr. Justice Newbould 
"^ a and-Mr. Justice Ghose: 
. CHETTO KALWAR—APPELLANT: ` 

versus : 
i . EMPEROR. ; 
' Charges, misjoinder. of —Penal Code (Act XLV 
of 1860), ss. 411,'414, joinder of charges under, 
legality- of — Défectwe charge Jf if cam be remedied at 
conclusion of írial — Procedure — Alternative charges 
— Criminal Procedure Code (Act V of 1898), s. 236. 
Joinder of charges of offences under section 
411, Indian Penal Code, with charges of offences 
under section 414, Indian Penal Coge, is bad. If, 
however, the charges are framed in the alterna- 
tive, under section. 236 of the-Code of Criminal 
Procedure there would be no defect in the trial. 
But having framed defective charges, the Magis- 
trate cannot remedy the er or at the.conclusion 
of the trial, by saying in his judgment that he 


< would only proceed on the charges that had been 


legally: joined. If he wishes to strike out any of 
the charges he should dojso before concluding 


: the trial, and should give the accused an oppor- 


tunity of making such. defence as he thinks iit on 
the chárges as amended. Where this is not. done 
the error vitiates the trial-and makes the convic- 
tion illegal. (p. 214, col. 2; & p. 216, col. 1.) 

Criminal appeal against the order of 
the’ Third Presidency Magistrate, Calcutta, 
dated 16th June 192r. | i 

Babu Manmatha Nath M ukerjee (with 
him Bàbus Heramba Chandra Gupta and 
Máherdra Lal Roy Chowdhry), 


Appellant. 


Mr. Orr, Deputy Legal Remembrancer, 
for the Crown. 

JUDGMENT.—Jt is unnecessary to dis- 
cuss:the facts of this case in this appeal, 
as we are of opinion that the trial was 
bad.for misjoinder of! charges, 


At. the. trial the- present appellant- Chetto 


| 
i 


and. we. 
propose to order a re-trial of the appellant. . 
..Xhat he. would only proceed on the charge 
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Kalwar and one Jug Mohan Kalwar were 
jointly tried. Twelve-charges were framed 
against them. In the first, Chetto was charg- 
ed with wrongful possession of two items 
of stolen property on the 25th of March 
I921. In the second Jug Mohan was charg- 
ed with having ‘abetted that offence. In 


the third charge Chetto was charged with 
being in wrongful possession of three items : 


of stolen property. on the 27th of'March 
ir the fourth ‘charge, Jug 
Mohan was charged with having abet- 
ted that offence.: In the fifth charge, 
Chetfo was charged with being in wrongful 
possession of eleven items of stolen pro- 
perty on the 31st of March 1921 and, in the 
sixth charge, Jug’ Mohan was: -charged 
with the abetment of that offence. "Thef, 
in the remaining charges Chetto and Jug 
Mohan were each separately charged with 
having assisted in the disposal of the sto- 


' len properties referred to in the Six pre- 


vious charges. When writing his judgment 
the Magistrate held that there should not 


rod 


have been a joint trial of the two aceus- . 


ed and acquitted «Jug Mohan. He 


also held that: it was safer to proceed: 


against the first accused Chetto under 
the three heads of section 411, Indian Penal 
Code, only, and to forego those under sèc- 
tion 414, Indian Penal Code. In the 
end, he'convicted the appellant-on the 
first and third charges and, with refer- 
ence to the facts stated in the-fifth charge, 
he held that an offence punishable under 
section 54A of the "Calcutta Police Act 
had been committed. 


We think that the joinder of the charges 


of offences under section 4rr, Indian 
Penal Code, with charges of offences un- 
der section 4r4, Indian Penal Code, was 


bad. Had the charges been framed in : 


the alternative, this might have been with- 
in the terms of section 236, Criminal 
Procedure Code. But as the charges wete 
framed, they were not in the alternative, 


and the mistake cannot be corrected by 
“the argument that, 


if they had been in 
the alternative, there would have been 
no defect- in the trial. Having framed 
defective -charges, the Magistrate could 
not remedy the error at the conclusion 
of the trial, by saying in his judgment 


t 
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that. had. been .legally joined. If he 


wished to strike out any of the charges 


he should have done so before concluding 
the trial, and should have given the  ac- 
cused an opportunity of meking such de- 


fence as he thought. fit.on the charges. 


as amended., Not having done so, we 
must hold that the error vitiated the trial 
and made -the conviction illegal. We, 
accordingly, allow this appeal, reverse 
the conviction and sentence .of the appel- 
lant,  and' direct that he be re-tried accord- 
ing to law: We are.asked to order that 
the re-trial be taken place before arfother 
Magistrate, -and no objection is taken 
to this on behalf of the 
accordingly, direct that the re-trial do 
take place before such. other Magistrate 
as the Chief Presidency Magistrate may 
select. 
B. N. X 

Re-irial - ordered. 


, LAHORE HIGH COURT. 
Crminary Revision Permon No. 389 
OF 1921. 

July 21 1921. 
Preseut:—Sir Shadi Lal, Kr., Chief 
| Justice. — 
‘GAJJA NAND AND ANOTHER— 
CONVICTS —PETITIONERS 
Uer Sus 
EMPEROR (tHrouscH PRABHU 
MAL)—COMPLAINANT— RESPONDENT. 
` Penal Code (Act X L V of 1860), s. 494--Bigamy 
— Hindu marriage— Fraud. 
A Hindu marriage tainted by fraud is a voidable 
' transaction, but it is binding until it is set aside 
by a-competent; Court.. Unless it is declared to 
be invalid, it can sustain an indictment for bigamy: 
(p. 216, col. 1.) i 


4 
a 


‘Criminal Revision. | Lon 
Messrs. Bevan-Petman and Nanak Chand, 
for the Petitioner. y. 5 
. Mr. Des Raj Sawhney, for the Com- 
plainant. . .'. 
JUDGMENT.—This criminal case arises 
cut of an tnfcriunate dispute between 
.a Hindu wife- and -her husband ~re- 
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` Afusammat 


Crown. We, ` 


. under 


 eupidity of her 
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garding the right to give their daughter 
in marriage.. It appears that the wife, 
Haryan, fell out with her 
husband, Gaja - Nand, probably on 
account of. the latter having married 
another wife and that she left her husband’s 
house and ` migrated with her minor 
daughter, Musammat Dhapan, to the house 
of her brother, Baílu. While she was 
there, she, probably instigated by her bro- 
ther, performed the marriage of Musam- 


‘mat Dhapan, who was only nine years old, 


with one Pirbhu,.a man of 40 years of age. 
There is some evidence. to the effect that 
the child was practically sold to this man, 
who himself admits.that he paid Rs. 5,000 
as a quid pro quo for the girl. 


"he father, when he learnt of this 
unfortunate affair, made an application 
to a Magistrate, who issued a warrant 
section roo of the Criminal 
Procedure Code. Thereupon, Ballu ap- 
peared with the girl and handed her over 
to her father. The latter, a few months 
afterwards, solemnised. the mariage of 
his daughter with one Kirpa Ram, and 
it is. this second marriage which has led 
to the prosecution of the father and 
Kirpa Ram for abetting the offence of 
bigamy. 

he Courts below have held that the 
charge of abetment has been established, 
and, after giving my careful and anxious 
consideration to all the circumstances of 
the case and to the law bearing upon the 
subject, I concur in the conclusion reach- 
ed by them. There can be no doubt that 
the marriage of a girl of nine years with 
a mah of 40, prompted as it was by the 
maternal uncle and by 
the resentment of her mother against her 
husband, was not in the interests of the 
girl; but the crucial question for deternu- 
nation is, whether it was & void transac- 
Hon and had consequently no existence 
in the eye of the law. Now, it has been 
found as a fact that the mother 
actually celebrated the marriage, and the 
presumption is that the usual ceremonies 
were performed. 

. "The law is perfectly clear that the father 
is the proper person to give his daughter 
in marriage, and that, unless the' father 


has. deserted -his wife- and daughter, the 
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mother carinot give the daughter in marri- 


age ‘without the consent of the father. 
But -a Hindu marriage is a sacrament 
and the rule is now firmly established 
that a marriage which is duly solemnised 
and’ is’ otherwise valid, is not rendered 


invalid Because - it: was brought about + 


Without ‘the consent, of the guardian in 
marriage or even in’ contravention of an 


‘express order of the Court, vide, inter alia, 


Maya Devi v. Ram Chavid (x). 


» 


' It is, however, contended that the 
mother and her brother brought about the 
marriage by’ fraud, but the simple an- 
swer to this contention is that, though 
a marriage. may, on that account, be de- 
clared to be invalid, it is not a nullity. A 


-marriage tainted by fraud is a voidable 


transaction, but it’ is binding until it is 
set aside by a competent Court. Unless 
it is declared to be invalid, it can sustain 
an indictment for bigamy. 

. While sympathising with ‘the father, 
I find no valid reason for: dissenting 
from the conclusion that he has infringed 
the provisions of the law. I must, there- 
fore, confirm the conviction and dismiss 
the application for revision. . 

W C A, ET 
l : Revision rejected. 
20 P.R. 1916; 


' (x) 3r Ind. Cas, r86; 177 


ub. W. ° R. 19 I5. 


ALLAHABAD HIGH COURT. 
CRIMINAL REFERENCE NO.184 OF 1922. 
` April 21, 1922. 
Present:—Mr.. Justice Stuart.. 
INCHA- .RAM— APPLICANT 

versus. 


EMPEROR—RESPONDENT, 

: Penal Code (Act XLV of 1860), s. 182— False 
report to Police—Motive—Offence. 

Accnsed made a report to the Police that his 
horse had strayed, when, as a matter of fact, he 
had ‘previously sold it to another, who in turn 
had sold it to a third person ; the report was made 
to enable him,to make a false charge against this 
Jast person, and this he subsequently made: - 

Held, that an offence under section 182 of the 
Penal.Code was made out, as in making the report 
the accused clearly gave false information to the 
Police which he knew to be false and that he knew 
that it’ was likely’ that -hé would thereby cause the 
Police:Authoritiés, if-they found the Borse-auswering 
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to his description, to take it from the possession of 
its rightful owner. (p, 217 col. 1). 

. Reference made by the Sessions Judge, 
Moradabad, under section 435 of the Code 
of Criminal. Procedure. te . 


REFERRING ORDER.—The applicant 
in this case, Incha Ram, has been convict- 
ed in a summary trial under section 182 
of the Indian Penal Code and has been 
sentenced to one month's . rigorous 
imprisonment. ‘The facts, as- found by 
the Magistrate, are’ as follows :—On 31st 
December 1921 the applicant report-. 
ed at the hana that his horse had 
strayed from the jungle’ on the' previous 
“day. An enquiry was made by the Police _ 
and the chaukidar of the village’ reported 
that some months before Incha’ Ram had 
sold the animal to one Chadammi Lal, who ts 
said to be his cousin, and that Chadammi 
‘Lal on the 26th of December 1921 had sold 
it at Rith Cattle Market to a third person. 
After the institution of proceedings under 
section 182 of the Itidian’ Penal Code Incha 
Ram brought a case against Chadammi 
Lal under section 379-411 of the Indian 
Penal Code. -In that case the Magistrate 
took evidence under section 202, Criminal 
Procedure Code, and finally dismissed the 
complaint under section 203, Criminal Pro- 
cedure Code. < 

It has -been urged in revision that the 
act for which the applicant has been con- 
victed went no further than the’ prepa- 
ration for the commission of an offence, 
and that the report, not being of -a cog- 
nisable offence, and not in itself calling 
for any action by the Police, fell short of 
the conditions justifying a conviction under 
section x82 of the Indian Penal Code. 
I have been referred to the ruling of the 
High Court in the case of Algoo Lal v. 
Emperor (1). The principle there laid » 
down seems- to me to apply to the 
present case. The fact that here the 
alleged false report was followed by a com- 
plaint of theft does not affect the princi- 
ple. I hold that the. conviction was bad 
on a point of law. I, therefore, forward 
the record to the Hon'ble High Court with 
the recommendation that the conviction 
. (ay 571nd Cas, 96; I8 A.L.J. 636; .21 -Cry 
TaJ. 576;2 Ue Pah iR (Al 2964 o a, 
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„of Incha Ram under section 182 should be 
‘Set aside. 

. ORDER.—Inclia Ram made a report 
at ths.Police Station -that his horse 
had strayed. This report was false to 
his knowledge. His horse had not stray- 
ed. He Had previously sold the horse 
‘to his cousin and he clearly made this 
‘false report in order. to enable hini to 
make a false charge against the man who 
“had bought the horse from his cousin. 
He made that charge subsequently. In 
‘making this report. he clearly gave, false 
‘information to the Police. which he knew 
to be false and he must have known that 
it was likely that -he would thereby cause 
‘the Police Authorities, if they found the? 
horse answering to his description, to take 
“it. from the possession of its rightful 
owner. On these facts an offence under 
.section 182 was clearly made out. I 


„accordingly refuse to interfere and return: 


‘the record... an 
W..C. A. Record returned, 


MADRAS HIGH COURT. 
CRIMINAL APPEALS. Nos. 325 AND 342 
| OF 1922. 
(CRIMINAL. MISCELLANEOUS 
498 OF 1922, | 
‘+ (S. R..No. 5083 or 1922.) 
August II, 1922. 
Present sm Mr. Justice Oldfield and 
Mr. Justice Ramesam. 
MÁÍTTOR MOIDEEN HAJEE, In re, AND 
ANOTHER—AccusED NOS. Ig AND 20 
, —AÁPPELLANTS In CR... A. No.. 325 
. OF I922 AND 
EDEKKATTU CHEKKUTI HAJI, In re— 
Accusep No. 36-—APPELLANT IN- CR. 


A. No. 342 OF 1922. l 
. Limitation Act (IX. of 1908) s. 5, application 
of— Appeal under special | enacimeni— Crinnal 


PETITION No. 
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‘Procedure Code’ (Act V of 1898), s. 423 
(1) (d)—Order excusing delay, whether conse~ 


. quential or incidental order— Appeal, forum . of 


— Different sentences passed on several accused, 


Section 5 of the Limitation Act cannot be uti- 
lised by an Appellate Court in dealing with an 
appeal under aspecial enactment. (p. 218, col. 1.) 


An Appellate Court cannot excuse the de- 
lay in presenting an appeal, under section 423 
(1) (d), Criminal Procedure Code, as an order 


excusing the delay is neither a consequential nor 


an incidental order. (p. 218, cols. x & 2.) 


Any power conferred by section 423 can be 
used only after the stage at which section 423 
becomes applicable to the proceedings has been 
reached. ‘Cherefore, the application of the sec- 
tion is legitimate only’ after the preliminary 
stage indicated in sections 421 and 422 has been 
passed; that is, after the appeal has been admitted 
and after the notice referred to in the latter 


section has been given. (p. 218, col. 2.) 


Where different sentences are 
different accused, each accused must be 
deemed to have been convicted in a separate 
case of his own; and the determination of the 
Court having jurisdiction to hear'his appeal will 


passed on 


‘depend on. the extent of his individual sentence 


and not on the extent of the sentences of the 
other accused. (p. 219, col. x.) 


Venkaiakrishnayy, In ve, 39 Ind. Cas. 294; 40 
M. 591; 31 M. L. J. 837; 18 Cr. L. J. 454, 
followed. 


Appeals, under section II, clause (2) of 


Ordinance No. 1 of 1922 and sections 418 


and 419 of the Criminal Procedure Code, 
against the judgment of the Court of the 
Special Magistrate, Calicnt, in Special Case 


.No. 22 of the Calendar for 1922. 


Mr. T. Krisina Kurup, for the Appellant. 


Mr. J. C. Adam, Public Prosecutor, tor 
the Crown. 


JUDGMENT.-—These appeals came he- 
fore one of us for admission; and notice 
was issued to the Public Prosecutor sole- 
ly on the question whether they could be 
admitted or whether they were out of time. 
The point arises primarily because the 
convictions and the sentences were pass- 
ed under Ordinance I of 1922, a 
special enactment. The time provided for 


- appealing under that Ordinance is only 


I3 days. Judgment was given in each of 
these appeals on the 31st March. The 
presentation in this ‘Court was, in Appeal 
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. No. 325; on the 24th April and in Appeal No. 
342 on the 28th April It is clear that 
. this presentation was out. of time; unless 
the appellants were ‘entitled ‘at least to 
an allowance for the period requisite for 
obtaining copies of the judgments appealed 
against. Such a deduction would, of course, 
be admissible in any appeal against a 
conviction under the ordinary law with 
reference to section 12 of the Limitation 
Act. This Court has, however, re- 
cently held in Kopparthi Lingayya v. 
Alaveti Chinnarayana (I) that section r2 
cannot be applied in the. case of appeals 
under a speciallaw, such as the Ordinance 
we have to deal with. 

The point, however, calls for no further: 
consideration since the passing of Act X 
of 1922, which became: law on the sth 
Marcb. 1922, and provided that sections 
4, 9 to 18 and 22 of the Indian Limita- 
tion Act should be applicable to proceed- 
ings under any special or local ‘law, in so 
far as’ and to the extent to which they 
are not expressly excluded bv’ such law. 
Xt mav. be said-at once that -there is no- 
thing in the Ordinance expressly exclud- 
ing this provision. The appellants are, 
therefore, entitled to credit fer the time 
“they spent in obtaining copies; and 
that is, as Mr. Kurup on their behalf agrees, 
from the date of judgment, 31st March 


1 


‘1922 to the date; on which copies were © 


given to their Vakil, 2nd April 1922. 

: That deduction; however, made, the pre- 
sentation on the'24th and 28th April was 
still beyond thers days allowed by the Or- 
dinance. Mr. “Kurup ‘has accordingly 
‘conceded “that there is ‘delay’ in” the 
presentation of Appeal No. 325 and has 
urged that tbe delay should be excused 
by this Court. The difficulty is, that sec- 
tion 5 of the Limitation Act, under 
` -which the Court can excuse delay, is not 
one of the provisions the application of 
which is extended bv Act X of 1922 to 
proceedings under a special or local law. 
We, therefore, have no right to utilise sec: 
tion 5in dealing with tbese appeals. Next, 
it has been argued that we have power to 
excuse the delay under section 423 (2) 
^d), Criminal Procedure Code, 


(1) 44 Ind. Cas. 805; 41 M. 169; 33 M. L. J. 566 
71e W. 443, (F. P3 
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order excusing the delay would be a conse- 


quentia! or incidental order and would 
be just or proper in their disposal; We 
are unable to také that view of the nature 
'of suchan order. It is not consequential. 

We must then consider whether it is: 
incidental and, if so, incidental to what? 

Section 423 begins: '' The Appellate Court 
shall then send for the record of the case, 
is not already in the 
Court ;" and it has to be presumed that any 
power conferred by section 425 can be used 
only. after the stage, at. which section 423 ' 
‘becomes applicable ‘to the proceedings, 
has been reached. That is clearly indicated 
by the use of the word "then". .The 


application of section 423 must, we ‘think, 


be taken as legitimate . only after the pre- 
liminary stage indicated in sections 421 
‘and 422. has been passed ; that'is, after , 
the appeal has been admitted. and after the 
notice referred to in the latter section has 
been, given. It is true that notice has been 
given in this case to the Public Prosécu- 
tor but (as-we ‘stated distinctly in the or- 
der directing it) it was given only for the 
special purpose of enabling him to appear 
to take part in the proceedings author- 
ised by section 42x at which the question 
of admission and the question whether 
there should be further proceedings, with 
respect to which section 423 applied, are 
considered. We do not think that 
section 423 confers on us any power the 
exercise of which can help these appellants. 
We must, therefore, dismiss Appeal No. 325 
as out of time. 

These considerations, however, are not 
sufficient for the ‘disposal . of appeal 
No. 342, because it is presented by the 36th 
accused, who was sentenced only to 4 
years rigorous imprisonment and a .fine 
and who, therefore, is entitled, under 
section rr. of the Ordinance, to appeal 
only to the Special Judge and not to this 
Court. In fact, he did. present bis appeal 
originally .to the SpecialJudge. But that 
officer returned it to him on the ground 
that some of.the accused had been sen- 
tenced in. the judgment appealed against. . 
to 5 years’ rigorous imprisonment and that 
the appeal lay in the case of those also 
who. had been sentenced to a shorter 
period to the High Court. That view of 
‘the n is  incorrect—V ide Venkata. 
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krishnayya, In ve (2). For the purpose 
of deciding the Tribunal before which the 
appeal lies, each accused must 
deemed to have been convicted in a sepa- 
rate case of his own; and the determina- 
tion of the Court having jurisdiction to 
hear his appeal will depend on the 
extent of. his individual sentence. 
being the law, the learned Special Judge 


was wrong in returning the appeal to the. 


appellant for presentation to this Court. 

We ‘have only then to decide whether 
the presentation to the learned Special 
Judge was in time. It is not disputed 
that, if allowance is made for the time 


taken for obtaining copies and for the time 
Court was closed for 


during which the 
the holidays, presentation there on 24th 
April 1922 was in time. That béing so, 
the learned Special Judge .has refused‘ to 
éxercise the jurisdiction vested in him by 
law and we must deal with his order in 
revision. We, therefore, in Appeal No. 342 
return the appeal. to the appellant’s 
Counsel for re-presentation in the Court of 
the Special Judge. 

One appeal dismissed ; one returned. 

VN NGE 

S. D. 


(2) 39 Ind. Cas. 294; 40M. 591; 31 M. L.J. 
837 ; 18 Cr. L. J. 454. 


anata dh qr estimated 


, PATNA HIGH COURT. 
DEATH REFERENCE No. IO OF 1922. 
CRIMINAL, ÁPPEAL No. 65 OFI922. 

May 9, 1922. 
Present-—Mr. Justice Coutts and 
Mr. Justice Adami. 

NIRU BHAGAT—ApPELLANT 
VEYSUS 
EMPEROR—O»rosrrE PARTY, 

Criminal Procedure Code ( Act V of 1898), s. 364 


— Accused, examination — of — Evidence elicited by 
putting leading question— Value, 


Where the examination of an accused is not 
such as is contemplated by the Criminal Proce- 
dure Code but is really a cross-examination 
itshould be left out of-consideration. (p. 220, co]. 2.) 
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elicited by the prosecution by putting 
be: 


That _ 


.Musammat Lalo on the rst of 
this year‘ and he has been sentenced to 


‘rence, Musammat 


of Sunday, the Ist of January. 
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No value should be attached to evidenze 


; | prose & lead. 
ing question to its witness. (p. 221, col. r.) 


Criminal appeal from the order of the 
Judicial Commissioner, Chota Nagpur, 
dated the 12th April 1922. 

Mr. S. A. Sami, for the Appellant. 

Mr. Sultan Almed, Government Advocate, 


for the Crown. . 
| JUDGMENT. 

Coutts, J.— The appellant in this case, 
Niru Bhagat, has been convicted by . the 
Judicial Commissioner of Chota Nagpur 
of the murder of his mistress named 
January of 


underzo the extreme penalty of the law. 

The case for the prosecution is that, about 
six months before tbe date of the occur- 
Talo deserted her hus- 
band and went to live with the appellant. 
The appellant wes a follower of Kabir, 


one of whose tenets was abstention from 


the eating of meat. Lalo refused to adopt 
the rules of Kabir and the result was that 
quarrels arose between her and Niru. On 
the Thursday before the death or Lalo 
there was a particularly bitter quarrel 
and Niru turned her and her things out 
of his house. She, however, put her 
things back into the house and refused 
to go and we next hear of the two having 
supper together amicably on the evening 
What 
happened afterwards at the house we do 
not know, but, according to the prosecution, 
during the night, sometime towards morn- 
ing, Niru went to the house of a fellow- 
villager, Gansu Rautia, woke him up and 
told him that as he was going to Barwe, 
he was returning him an axe which he 
had borrowed from him before, He ac- 
tually left two axes with Gansu and went 
oi Barwe, I may mention, is a pargana 
the boundary of which is a short distance 
from Niru’s village.. Before going away 
Niru told Gansu that he had killed Lalo. 
Niru then went to another  co-villager, 
Chhedan Rautia, woke him up and de- 
manded from him Rs. 9 which he had left 
with him to, be kept in safe custody, and 
having got his money he told Chhedan 
that he had killed Lalo and then went away. 
Niether Gansu nor Chhedan did anything 
that night; but in the morning Lalo's 


duties 


"dion. Raidih Thana is only ten 
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who’ had been living with Niru 
and who had been away on a visit returned. 


He found the angan untidy and the door 


Chained ; he undid the chain and on: open- 
‘ing the door he found Lalo’s dead body 
lying on the ground. Meanwhile, Chhedan 
had for some tnexplained reason gone to 


“ ‘Gansu and told him that Niru had killed 


Lalo, whereupon Gansu went and fetched 
the chaukidar of the village named Thirpa. 
"Thirpà on arriving at the house unhooked 
the chain which Lalo’s father had appa- 
rently: re-fastened and after he had seen 
.the dead body of Lalo, he with Gansu and 
‘another villager, Gurlu Rautia, went to 
"Raidih Thana and laid the First Informa- 
miles 
from Niru’s village; but the Tirst Informa- 


tion was not recorded tll 6 o'clock in the 


evening, and it was not until the next day 
‘at about 2 P. M. that the Writer. Head-Con- 
stable, who had recorded the First Informa- 
tion, went to the spot, I may note here 
that after the Sub- -Inspector of Raidih 
b2gari to record the First Information, he was 
seized with a fit and became '' senseless”’, 

the recording. was continued by the Writer 
‘Head-Constable, and > this. 
for it béing the Writer Head-Constable 
whoffirst went to the place of occurrence. 
On ‘arrival at the place he began the in- 
vestigation and sent the body of Lalo 
for post mortem examination. On the follow- 


| ing ' day (the 4th) he -handed over the in- 


‘vestigation to- the Sub-Inspector of Cliain- 
pur, who later, on the! z3th, handed. it 
over to the Sub- -Inspector of Raidih. 

X On the morning of the 2nd when Lalo’s 
father, Shibtahal Rautia, went to the house 


'. and when the chaubidar- was taken there 


Niru was not at home, and for this reason 
apparently it was stated in the First Infor- 
mation tliat he was suspected of having 
committed the murder. There was no trace 
of Niru until the 4th when a Sub-Inspec- 
tor of Police who had been at Gumla to 
‘give evidence and was returning to his 
‘own Police Station, saw a man at Lohar- 
dagga Railway Station behaving in what 
he considered to be a suspicious manner 
and when the man got into the train he 
followed him into the same carriage and 
got into conversation with him. On 
account of what he told him he arrested 


him and took him to the Sub- -Divisional | 


accounts ° 
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Officer's office in Ranchi. The-accused has 
in the Sessions Court denied all knowledge 
of the occurrence. In the Committing 
Magistrate's Court he was subjected to an 
examination which was really a cross» 
examination and in the course of it 
he stated that he had seen Ialo- being 
killed by her husband, Budhu Rautia. 
some reliance appears to have been placed 
on portions of this statement not 
only by the Committing Magistrate but 
also by the Sessions Judge. It is clear, 
howewer, that the statement must be left 
out of consideration in this. case, for it 


is-not an examination. of the accused such 
sas is contemplated by the Code of Crimi- 


nal Procedure. What we have then isa 
denial'of all knowledge of the occurrence: 
by the accused who also says that he was 
away from home at the time. . 

The. result of the post mortem examina- 
tion shows that Lalo had five very ‘severe 
wounds on her head, each of which had 
cut through the skull into the brain. The 
medical evidence shows, that death was 
due ,to: shock. and hdemorrhage caused 
by these injuries. The injuries were pro- 
bably caused by an axe, and it is clear. 
from this evidence that the woman -Lalo 
was killed by some one who had .made 
a brutal attack on her. . Ki 

The question is, whether it was the appel- 
lant who inflicted tbe injuries. The evi- 
dence ‘against the appellant is, (1) that 
he quarrelled with the woman ‘after . she 
went to live with him because she 
would not accept his mode of living ; (2) 
that he was seen with her after supper 
on the evening before her dead body 
was found; (3) that lie made confessions 
to Gansu and Chhedan, and’ (4) that 
he was seen at Lohardagga by the Sub- 
Inspector. and was arrested by him in the 
train. 

The most important evidence S 


' the appellant is his alleged + confessions 


to Gansu and Chhedan, the former of which 
is said to have been overheard by Gansu' S 
wife, Budhani (P. W. No. 3). As this is the 
most important evidence, it is necessary 
to examine it carefully, but I may say at 


‘the outset that the learned Government, 


Advocate has admitted that it is open to 
very grave criticism. Gansu’s statement is: 
that Niru woke him up in the night. x 


Vol; 71] 
^ NIRU BHAGAT Y. EMPEROR, 


said he was going to Barwe and -handed 
over two axes, one of which he had pre- 
viously borrowed from Gansu. There his 
_ evidence stopped, but a leading question 
wds put to him by the prosecution : 

"Did he say anything about M «sammat 
Lal o? PE) 
to which the reply is: 

“ Yes, he said he had killed her.’ 
I need hardly say that it was most improp- 
er of the prosecution to put a leading 
question of this kind and it is surprising 
that the learned Judicial Commissioner 
should have allowed it or that he should 
have recorded and used the reply. It 
is impossible to attach any value to evidence 
elicited by -the prosecution in this way. 
Apart from this, however, I fail to see 
how it would be possible to rely on 
this evidence. In the first place, the 
‘story is an improbable one. ‘That a man 
who had just committed a brutal murder 
and was escaping should go to.a neighbour 
merely to return a borrowed axe and thus 
to create evidence against himself is a 
story it would. be'very difficult to believe. 
It becomes stil more incredible when we 
find that it was mnever.told to any one 
until the 12th or 13th when it was told to 
. the Sub-Inspector -of Raidih. The impro- 
"bability of this story and the fact that it 
was not told until ‘nearly .a . fortnight 


after the occurrence is sufficient to damn 


it, but in addition to this there are 
certain discrepancies between the evidence 
of Gansu and Budhani his wife, which of 
themselves would go far to discredit the 
evidence. Gansu says that. Niru did not 
speak loudly and that he could not dis- 
tinctly hear whether he said he had killed 
his wife or what he said. Budhani, on the 
other.hand, says that he spoke loudly when 
he said he killed his wife. Again, Gansu 
says that Niru gave him the axes, where- 
as his wife says that Niru had fled before 
her ‘husband got into the verandah. It 
is unnecessary to go further into these 
discrepancies. It is impossible, in my opi- 
nion, to credit this story and the story of 
‘the axes would appear 
introduced for .the purpose of getting 
some material exhibit in the case. 

The evidence of the witness Chhedan 
is of very much the same character, ex- 
cept that he is the only person who tells 


` - S EI 


' sitting 


to have been: 
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the. story and, consequently. there can be 


no corroboration -or discrepancies. His 
story. is that Niru woke him up to get 
Rs. 9 which he was keeping in safe custody. 
Here, again, we have the inherent improba- 
bility of the story of a man having just 
committed a brutal murder creating evi- 
dence against himself and the fact that 
Chhedan did not tell the story of this 
so-called confession until nearly a fort- 
night after the occurrence. It is an impro- 
bable story which is uncorroborated, and, 
under the circumstances, Il am unable to 
accept it. 

The evidence of the so-called confession 
then goes and witbout this there is really 
nothing even if we accept the rest of 
the evidence to connect the accused with 
the murder except the quarrel, and the 
fact that Niru was the last person seen 
with the deceased before her death. The 
last quarrel, however, took place three 
days before the day of the occurrence and 
the evidence is that the appellant and the 
deceased when last seen were apparently 
amicably together, so that the 
motive for the crime, so far as the accused 
is concerned, has disappeared. As a matter 
of fact, however, itis dificult to say whe- 
ther the evidence of the quarrel and of 
eating supper together can be believed or 
not. The examination-in-chief and the 
cross-examination of all the witnesses in- 
dicate that both the prosecution and the 
defence _ have been. conducted in a 
most perfunctory manner, and the learn- 
ed Judicial Commissioner does not appear 
to have exerted himself to get at the real 
truth of the case. Not only does this 
appear from a perusal of the evidence 
itself. but it is also apparent from the 
fact that material witnesses have not 
been examined and no explanation 
is offered for their mon-examination. 
With the exception of the Writer Head- 


Constable, no investigating officer has 
been examined, though apparently 
there were other two such officers. We, 


therefore, do not know when the witnesses 
Nos. 5 and 6, who deposed to the quarrel 
and the eating together of the supper, were 
examined by the Police. It was import- 
ant to know this and the non-production 


‘of such material witnesses as the investi- 


gation officers, is a serious omission which 


4 
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. -to the 
- tion was laid. In this connection also 
I may mention that .Shibtahal Rautia 
' in his evidence has referred several times 


big 


cannot but throw suspicion on the whole 


prosecution case. 


Other points, which no attempt has 


-been made to explain, are tbe delay in 


laying the First Information and the delay 
in, the Writer  Head-Constable going 
spot after the First Informa- 


to. his wife, and his evidence as it stands 
shows that he was expecting to find her 


“at the house when he returned on the morn- 


ing after the. occurrence. I am not cer- 
tain that the ward “ wife” has not been 
wrongly recorded by the learned Judicial 


. Commissioner for the word“ daughter” 


and I think that this is probably. what has 
occurred ; but it is a matter which shotld 
have been cleared up, and if there is no 
mistake in recording the evidence Shib- 


tahal’s wife was the most important wit- . 


ness in the case. 
It is hardly . necessary to refer to the 


evidence’ regarding the arrest of the appel-, 
lant in the train, because, as the learned . 


Government Advocate has said, it does 
not really affect the case. Niru's travel- 
ling by train from Lohardagga is quite 
as consistent with’ his story told to the 
Judicial Commissioner that he was away 
from home at the time of the.occurreuce 
as.with his guilt. EE 


In theresult then,in my opinion, no case 


" has been established against the appellant. 
. I would 


accordingly set aside the con- 
Sn and sentence and acquit the appel- 
ant. 
Adami, J.—I agree with the decision 
arrived at by my "learned brother. . There 
is only circumstantial evidence to connect 
the accused with the crime, and in cases of 
this nature, especially in case of a charge of 
murder, it is most necessary that every 
link of the chain: of evidence should be 
carefully tested; no link should be miss- 
ing and every link should be fully proved. 


' In the present case there are links which 


will not stand the test. In my opinion 
the test applied by the prosecution and the 
Court was not sufficient. The exa mina- 
tion of the ‘witnesses has been so mo- 
what perfunctoty, and insufficient at tempt 


has been made to verify the details of the 
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sion of the -application for revocation. 
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case which was one in which: caution was 
most necessary. 

I am of opinion that the appellant should 
be acquitted. 


N.K. Conviction set aside. 


s+ 


* CALCUTTA HIGH COURT. 


Civiz, MISCELLANEOUS CASE NO. 27 OF 1022. 
May 22, 1922. 
Present:—Sir Lancelot Sanderson, Kr, 
Chief Justice, and Mr. Justice Panton. 
RAM SARAN SINGH-—COMPLAINANT 
—PETITIONER 
versus 
CHANDRA MOHUN SAHA AND OTHERS— 
ACCUSED—OPPOSITE PARTY. 
Criminal Procedure Code 
S. 195, Se aing a io prosecute— Period of 
sanction, extension :of-— High Court, jurisdiction 


of — Revocation - Dr sanction, application .for—Pro- 
ceedings in PUN an of sanchon, whether barred. 


The period of six months referred to in sub- 


‘section (6) of section 195 of the Code of Criminal 


Procedure begins to run from the date on which 
the sanction to prosecute is given by the Court 
to which the application for sanction was made. 
(p. 224, col. 1). 

The words used in sub-section (6) of section 
195 of the Code of Criminal Procedure are wide 
enough to give the High Court jurisdiction to 
extend the time mentioned in that sub-section 
though the period of six months has expired and 
the sanction is no longer in force. (p. 224, col. 2.) 

Kali Kinkar Sett v. Dinobandhu Nandy, 32 C. 
379 at p. 381; 9 C. W. N. 321; 2 Cr. hy J. 106, 
not followed. 

The ‘High Court, when considering an appli- 
cation for extension of ‘the period of sanction, 


ought to be very careful not to extend the time : 


unless it is clearly shown that “good cause” 


for extending the time exists within the meaning : 


of the section. (p. 225, col. I.) 
An application for the revocation of sanction 
is no bar to the institution by the complainant 


. of proceedings in pursuance of the sanction. (p. 


225, col. I.) 
Where such proceedings are instituted, it 1s 
open to the Court to stay them pending the deci- 


(p. 225, 
col. r.) 


Rule against the order of the Subordinate 
Judge, Comilla. l 


(Act V of 1898), l 


“ 
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' Babu Sasadhar Roy, (Senior) for the’ Peti- 
tioner.—Thefacts out of which the present 
Rule arises are briefly these. I brought a suit 
- for, rent ‘against Chandra Mohan and 
others which was decreed on 8th October 
I920. In support of their case the oppo- 
Site parties filed certain dakhilas as  evi- 
dence in the case. The learned Subordi- 
nate Judge, who discussed these documents, 
found that they were not genuine and were 
forged. I, thereupon, applied «under sec- 
tion 195 of the Code of Criminal Procedure 
for sanction to prosecute the opposite par- 
. ties under sections 193 and 471 of the Indian 
Penal Code, .The learned Subordinate 


Judge granted sanction on 13th June 1920., 
then applied for.revo- + jurisdiction’ to entertain the application 


The opposite party 
cation to the District Judge who dismissed 
the application on.26th September. 192r. 
The present application is for extension 
of time under section. 195 (6); -Criminal 
Procedure Code. . My -case is that-I fell 
ill and was confined. to bed from Oc- 
tober i921 till. February 1922. I submit 
I have -amply made out sufficient cause 
{rom the medical certificate and the Doc- 
E evidence. See .Mulhukudam : Pillai, 
nre 
Sinna Gounden (2). 


Babu Upendra Kumar Roy (with him 
. Babu Nogendra Chandra -Chaudhuri), for 
the .Opposite . Party.--The application 
should have been -made before the 
expiration. of six months as provided 
for, in sectión 195.’ The time has: long 
expired. I. submit there sis. nothing in 
the -application to take. action upon. 
Refers .to' Kali Kinkar Sett v. - Dino- 
“bandhu Nandy -(3).: In the Madras cases 
no clear reasons have been given. ‘Those 
, cases were not followed in this Court. My 

next contention is that section 195, Cri- 


. minal. Procedure Code, is a penal section. 


and ought .to,be strictly construed. . The 
period of six months is not an ordinary 
rule -of limitation. .It is an absolute bar. 
Reférs to, Ananta Panda .v. Bhagaban 
Ramanuja (4). A private . prosecutor 


(iy 26 M. 190 at p. 191; 2: Weir 290. 
_ (2) 26 M. 480 at p. 481; 2 Weir 201. l 
(3) 32 C. 379 at p. 381; 9 C. W. N. 321: 2 
Cr. L. J. 106 ` 


(4) 17 Ind. Cas. 246; 12 €r. I. J. 382. 
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(I) and Karuppana Servagaram v. 


223; 


. be to keep the 


should . rot . allowed 
sanction in fér/orem over the head of 
the. -accused indefinitely. On tte 


merits, no sufficient cause has been made 
out. The medical certificate is highly 
unsatisfactory. The Doctor does not state 
that the .petitioner was ever under his 
treatment. I submit the Rule should be 
discharged. i 

Babu: Sasadhar Roy, in reply :—The 
observations in Kal: Kinkar Seit v. Dino- 
bandhu ‘Nandy (3) are merely obiter dicia. 
The point involved. was quite different. 
It was merely by way of a passing remark 
which was quite unnecessary for the case. 
As regards the point that you have no 


because the six months has already long 
expired . . my submission is this. If one 
applies for extension before the expiry 
of the period the application will be con- 
sidered premature and the petitioner 
will be asked to start the proceedings 
at once. That I submit was clearly not 
the intention of :the Legislature. 


. JUDGMENT. 

Sanderson, C. J.—This was a Rule 

issued by my learned brothers Mr. Jus- 
tice Walmsley and Mr. Justice Suhrawardy 
calling upon the opposite party to show 
cause why the period of the sanction should 
not be extended. : : 
: The Rule was granted on the 3rd April 
I922 on an application supported by an 
affidavit which was affirmed on the 27th 
February.1922. 

It appeats that the petitioner institut- 
ed a suit .against one Chandra Mohun 
Saha and others for rent. It was tried by 
the Subordinate Judge of Comilla, who 
gave judgment’ in favour of the peti- 
tioner. Certain rent-receipts had been 
put in evidence by the defendants and the 
learned Judge held that the rent-receipts 
were forgeries. An application was made 
by the petitioner to the learned Judge 
for. sanction to prosecute the. defendants 
and some. of their witnesses under section 
193 of the Code of Criminal Procedure, 
and on the 13th of June .r92r sanction 
was given by the; learned -Subordinate 
Judge. An application to revoke the 
sanction was ‘then made: by the defend- 
ants-to the District Judge. The learned 
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^ District Judge, after making a small varia- 
tion in the order of the leartled Subordinate 
Judge, dismissed the application to revoke 
the sanctión and his judgment was given on 
the 26th September 1921. 
The allegation of. the petitioner is, that 
he fell ill in October 192r, and was-confined 
-to bed until February 1922. . Section 
` X95, sub-section (6) of the Code of Criminal 
Procedure provides, that, ''any sanction 
given or: refused under this section may be 
revoked or granted by any authority to which 
the authority giving cr refusing it is sub- 
ordinate, and. no such sanction shall remain 
in. force for more ‘than six months from 
the date on which it was given, provided 
that the High Court may, for good cause 
. Shown, extend the time." If, therefore, 
the period of six months referred to in sub- 


section (6) of section r95 of the Code of 


Criminal Procedure, began to run from 
the date on which the sanction was grant- 
. ed. by the learned Subordinate 
Judge, namely, the 13th June r92r, that 
period would expire on the 13th December 
I921, and, in my judgment, it must he taken 
that the period did begin to run from the 
I3th June rg?r. " 
Jt was contended on behalf of the oppo- 
site parties that inasmuch as the pe- 
riod of six months had expired by reason 
of the provisions of sub-section .(6) .of 
section 195 of the Code of Criminal Pro- 
cedure the sanction was no longer in force 
and that the High Court had no jurisdic- 
tion at the time this Rule was eranted, 
namely, on the 3rd Aptil, 192z, to extend 
the time, and reliance was placed on a 
decision of this Court in the case of Kali 
Kinkar Sett v..Dinobandhu Nandy (3). 
In -the judgment, which was 
a judgment of the learned Chief Jusiice, 
“Sir Francis William Maclean, Mr. Justice 
. Hill and Mr. Justice Harrington, there are 
some remarks which are relevant to this 
question. But it is to be noted that those 
remarks were not necessary for the deci- 
Sion. The decision was based upon  an- 
other ground altogether. The learned 
Chief .Justice at the end of his judgment 
is reported to have said as -follows :— 
""The.other questions do not, in this view, 
become material: but as they have been 


argued we may say that we do not agree. 


with “the view that the time can be extend- 
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' treated as authorities. 


though the period 


-to such an 
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ed when it has expired. If the time tas 


expired, there is nothing to extend. The 
cases iu -the Madras High Court, upon 


which the 'Court.of first. instance relied, . . 


were heard ex parte, apparently without the 
questioun being arzued, and can scarcely be 

Any way we respect- 
fully differ." EE l 


As I have already said, these :remarks 
were-not necessary for the decision, and 
being obiter dicia, they do not amount 
to aedecision binding „upon this Court, 
But heing opinions of the learned Chief 
Justice and two of the learned Judges 
of this Court they are entitied to the res- 
pect and consideration which. opinions of 
such Judges must inspire. With. great 
respect, however, to the learned Judges 
who were responsible for those remarks; 
I find myself unable to adopt the reason- 
ing which led them to the conclusion: at 
which they arrived. Reading the words 
of the section and -giving to them their 
ordinary meaning it seems to me that the 
words are wide enough fo give the High 
Court .jürisdiction to .extend the: time, 
of six months has 
expired and though the sanction is no long. 
er in force. To hold otherwise, in my 
judgment, ` would have the -effect of 
limiting unduly ‘the meaning -of section 
195, sttb-section (6) of the Code of Crimi- 
nal Procedure. It seems.to me'that the 


- occasions on which it would be necessary 


for a party, who had obtained sanction 
to prosectue, to apply for-an extension’ of 
time before the period of six months ex- 
pired would be few and far between : -and 
if such an application were made before 
the expiration of the period of six 
months, apart from any special circum: , 
stances, the reply which would be made 
application - would be -that 
the applicant for extension of time should 
proceed forthwith to lodge the complaint 
and should proceed with the prosecution 
inasmuch as ‘the period of six months 
had not, expired. Consequently, I am 
prepared to hold, with the greatest de- 
ference to the learned Judges who were 
responsible for the “ -obiter.dicta ” to which 
1 have referred, that the High Court 
has jurisdiction to extend the time even 
though the period.of six months for, which 
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"the sanction was in force has expired; -- For these reasons, in. my judgment, 
I see no.real risk or. danger in so holding. this Rule mtust.be made. absolute and the 
‘It is obvious that the object of the pro- time. should. beOextended. We extend 
Vision relating to the period: of six months the time by one month from to-day. 
(18 a :laudable one, namely; to prevent a We give directions to the office to send 
prosecution from hanging over the-head down the record with copy of our judg- 
Of. the: accused person or: persons for an . ment to the lower Court as soon as possi- 
: undue .or unreasonable time, and; in my . ble: "NN LN 
| judgment, the High Court, when consider-; Panton, J.—I agree. 
. Ing such ‘an application as, this, ought to . BN . Rule made absolute. . 
be very careful not to extend the time - AS i . 
“unless it is clearly shown that "good cause " - 22 l 
: for -extending the time exists witpin the ` a oo . 
meaning of the section. If such-care is,- ` -- < mE 
- taken, ` I seé no.reason why the inter- . l 7 seu d V de x 
-pretatior (of the section, which I have ©  . Es "E 
adopted, should:lead to any unfairness .-  . . oc. 
“or injustice to the accused person.* . ee a a ET P 

It'only remains for: | me: now to -.- opt n ORO NN MEI 
consider the facts of.this.case and I pro- . `  . CALCUTTA HIGH COURT. . 1 
“pose. to deal with them. shortly. "They -  CRIMINAL REVISION No. 468 or 1922, . 
-are .of. no general importance. In my ^ | o = August 3, 1922. |, 
judgment the petitioner has made - out . Present -—Mr. Justice Ghose and 


‘a good ‘case why the ‘time should be ex- -© - Mr. Justice Chotzner. 

‘tended. Although. it. was open ‘to the | ARAN SARDAR AND OTHERS—HIRST | 
"petitioner . to ifstitute.the proceedings :. -` PARTY— PETITIONERS i 
- . VEYSUS 


“at any». time after the 13th.of June ^, M M ; O^ 
I921,:Wwhich.is, the date of the ^ sanction, .- HARA SUNDAR MAJUMDAR AND 

“it doés not. seem to ‘me: to ‘be :altogether WE csv unis pe ene PARTY. 
Oe ea E Dr MES i HP RÁ : e e 0 ` 

: oi onang ps buc" DEUHOHEY p should, Wkk iri abah AE i i on 
under- the: cir cumstances - of this CaSe; .sion—Maintenance -of  peáce— Fresh . procesdings 
"have postponed filing ,his complaint till under s. 145—Wrong exercise of judicial discretion 


“the: deféndants’: . application . for: revoca- :— Government of India Act, 1915, (5 & 6 Geo V, c. 61), 
the. PP ,$.107—- Abuse of process of Court— Interference by 


"fion of “tHe?sanction had been. disposed: of. . 

à é s = il th 6th S b High Court, . 

This: was not until. the 26th. Septem er Where by an order passed under‘ section 145, 
"16921. I. desire, "however, to make .it Criminal ^ Procedure. Code, the possession 


-cledr that this “must not be taken as a -of a patty has been once adjudged, the 
clear tha . duty of the Magistrate is to see that the unsuccess- 


“deci = that the Rd lication to the District ful party does not disregard the order and dis- 
jddge-for revocation of the sanction was:a turp the possession without having recourse: to 
‘bar to the institution by: the complainant ‘law, “Therefore, if, instead of maintaining the 
‘of proceedings in” pursuance . of the possession, he initiates fresh proceedings under 
‘sanction: If- the complainant ^ had 'in- ‘Section 145, Criminal Procedure Code, for main- 
ros : A taining the peace, he does.not exercise a proper 
‘stituted the proceedings, it would, no doubt, judicial discretion. (p. 227, cd i) 


‘have been “open to the. Court to stay fur- ` When legal proceedings are taken under the 
ther proceedings until the .decision.of the Code of Criminal Procedure which amount to 
` an abuse of process. of. the Court and the 


learned. District? Judge -was .given. I ên, abuse oi I; Sida t an 
"pep 0003. ; bi . object of which is only to harass the party who has 
am satisfied that, shortly after the learn- ook a previous order of the'Magistrate in his favour, 


ed District Judge -disposed of the appli- the High : Sc ^ ~ ample. esa to 
fi - i etitioner. di interfere and ought to interfere under section 
Cation for-zevocation, the pue kh 107 of the Government of India Act, (p. 227, col. 1.) 


uu ncc s pie .. Rule granted against an order of a J 
time up to'February 1922. In February A A m Manik kgunge, date 

I922 he made his application to this Court “US I du OA LAM R, E 
and, therefore, in. my judgment, there was ^ Babu Manmatha Nath Mukherjee (with him 
no undue delay om the part of the petitioner, Babu Hira Lal Sanyal), for the Petitioners,— 


I5 
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‘This matter atises out of ‘a proceeding 
' under section 145 of the Code of Criminal 
Procedure, The first party. is the peti- 
-tioner. There was a previous proceeding 
under section 145, Criminal Procedure Code, 
between us and the second party in which 
“we were successful. That order was made 
on 29th August 1919 and we were held to be 
entitled to retain possession of the lands 
in dispute. There was a local 
gation and it was found that the lands 
now in dispute were also the subject-matter 
of the previous proceeding. The learned 
Magistrate held that there being 'evidence 
of a bona fide dispute as to actual possession, 
the whole of the lands would be attach 
ed under section 145, Criminal Procedure 
. Code. My contention is that the order 
in the previous proceeding? is binding on 
the parties and that the Magistrate has 
etred in drawing up fresh proceedings under 
section 145, Criminal Procedure Code. Hence 
Esubmit you should quash these proceed- 
ings in the exercise of your powers under 
section 107 of the Government of India Act, 
Tors. Itis clearly the duty of the Magistrate 
to maintain the first party in possession 
under the order passed in the previous 
"proceeding under section 145, Criminal Pro- 
cedure Code, on 29th August 1919. Isubmit 
there ought tobea finality in these things. 
The second party cannot be allowed to 
disregard the previous order which is 
binding on them. ‘They cannot be allow- 
ed to reap fresh advantages from these 
fresh proceedings from time to time. 
“Babu Dasarathi Sanyal (with him Babu 
Debendra Narain Bhattacharjee), for the Op- 
posite Party.—I submit this Court cannot 
interfere with the discretion used by. the 
' Magistrate. Refers to Emperor v. Abbas (1), 
Kuüulada Kinkar Roy v. Danesh Mir (2). The 
Magistrate has power either to proceed 
under section 107 or section 145 or under 
‘both these sections of the Code of Criminal 
Procedure. Yott cannot interfere in re- 
vision with that order. See Queen v. 
FProiab Chandra Barooah (3); section 45 


£ 


" (1) 12 Ind. Cas. 833; 5? C. 150 


at p. 156; 14 C 

dl, J. 429; 16 C. W. N. 83: 12 Cr. L. J. 569. . 
Fact 33 C: 33; 10 C. W, N, 257; 2 G.I. J. 27752 
Pr ur B.) TEC TOM 
e: 2i W R (Cr) ze 009 65 et 
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‘of the Specific Relief Act; Amulya Charan 
‘Sarkar v. Amrita Lal: Mukherjee (4). 
may be that 


investi- ' 
‘in brief. 


“a very narrow compass. 
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It 
there was a previous 
order under section 145 three years ago. 


. But in the meàntime there might have 


been great changes in the circumstances. 
Surely, that does not prevent the Magis- 
trate from acting iu the way he thinks 


: best now. 


Babu Manatha Nath Mukherjee, replied 


JUDGMENT.—We are invited in this Rule, 


' which, was obtained under section 107 of the 


Government of India Act, to quash certain 
proceedings initiated by the Sub-Divi- 
sional Magistrate of Manikganj under sec- 
tion 145, Criminal Procedure Code. 

The ‘question in controversy lies within 
There was a 
proceeding under section 145, Criminal Pro- 
cedure Code, between the first party and 
persons now represented by’ the second 
party which. resulted in an  . order 
being made in favour of the first party 
on the 29th of August 1919 declaring 
such party to be entitletl to retain posses- 
sion until evicted in due course of law 
and forbidding all disturbance of such 
possession until such eviction. The prin- 
cipal person of the second party then was 
one U. N. Roy. The interest of U. N. Roy 
has now passed to one Hara Sundar Ma- 
zumdar andheis now the principal person 
among the second party. It appears that 


"after Hara Sundar acquired his interest 


he began to disturb the possession of the 
first party, which was maintained by the 
order of the 29th of August I919. There 
is no dispute as to the identity of the par- 
ties.. There was a question whether -the 
present dispute related to the same land 
which was the subject-matter of dispute 
in the proceedings mentioned before and the 
Magistrate deputed a Kanungoz to make 
a local enquiry. The result of the enquiry, 
shortly stated, was that the lands in 
the present dispute were included within 
the lands which formed the subject-matter 
of the previous dispute. The learned Magis. 
trate thereupon made an order on the 18th 
May i922 which runs as follows :— 


"T am satisfied from the Kanungoe's report that 
the eastern boundary of the lands at present in 


(4) 60 Ind.-Cas. 336: uw W. N: s 22 n bi 
LANE. e d^ OIL ee us 


* PORI we — 
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dispute is not identical with that which was 
the boundary of the lands in the former 145, Cri- 
minal Procedure Code. Nevertheless, the lands-at 
present in dispute form part of the lands adjudged 
unger the 145 proceedings, but there is evidence 
of a bona fide dispute as to actual possession now.. 
Therefore, as I consider a breach of the peace to be 
imminent, I hereby attach the whole of the lands 
included in Sheet No. 


145 (4), Criminal Procedure Code, Draw up new 
proceedings under section 145, parties to produce 
evidence as to possession on 6th June 1922.”. 

The identity of the parties and the lands 
being established it was clearly the duty. of the 
Magistrate to see that the possession Of the 
. first party adjudged under the previous order 
was not disturbed. That order is binding 
on the parties and the  unsuccess-» 
ful party cannot be allowed to dis- 
regard it and disturb the possession of the 
other party without having recourse to 
law. It is not the proper course for the 
Magistrate to initiate fresh  proceed- 
ings under section 145 of the Criminal 


Procedure Code for. maintaining the peace. . 


It has been contended on behalf of the 
opposite party that this Court has no 
jurisdiction to quash the proceedings at 
this stage. We are of opinion, however, 
that when legal proceedings are taken 
under the Code of Criminal Procedure 
which amounts to an abuse of process 
of the Court and the object of which is 
only to harass the party, who has got a 
previous. order of the Magistrate in his 
favour, this ‘Court has ample juris- 
diction to interfere and ought to interfere 
tinder section 107 of the Government of 
India Act. The object of the second 
party is quite apparent in instituting these 
.proceedings.. It is to get an order in his 
favour, if possible, contrary to the order 
"which was,passed in August r9r9, and, 
-if not, even an adverse order, which may 
.also be of advantage to him. If the pro: 
ceedings are allowed to continue and ter- 
minate in a fresh order under section 145, 
Criminal Procedure Code, it would affect 
the first party in another way. As is well 
known, the previous order of the 29th of 
August ' I9I9 is binding upon the 
parties to the proceedings and a suit for 
. fecovery of possession by a person against 
whom that order was made can.only be 
.brougbt within three years of the order 
under, Art. .47 of the Limitation, Act. 
^ thé proceedings ‘terminate in a. fresh. 
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1, Purulià, " under. section l 


doubt, 


judgment. 
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order it would be really giving the second 
party; assuming that the new order is made 
against him, a fresh start of limitation 
in order to bring a suit for recovery of 
possession. That is a proceeding which, 
appears to us, can hardly be justified. 

It Bas further been argued on behalf of 
the opposite party that’ we should not 
intetfere with the discretion of the Magis- 
trate to proceed either under section 107, 


. Criminal Procedure Code, or under section 


I45 of that Code, as he thought fit, and: the 
learned Vakil has cited a number of cases 
in support of his contention. It is, no 
true, if things stood alone, 
it was perfectly competent to the 
Magistrate to initiate such proceedings 
as he thought proper and the High Court 
would not interfere with his discretion 
in starting proceedings according to his 
In this case, however, it was 
the duty of the Magistrate, as already 
pointed ott, to maintain the first 
party in possession under the order passed 
previously under section 145, Criminal 
Procedure Code, and not to start fresh 
proceedings under that section. 
The Magistrate has ample powers under 
the law to maintain peace and to see that 
the order made in August 1919 is obeyed, 
In this case, therefore, in our opinion, 
the -Magistrate ‘did not exercise proper 
judicial discretion in starting proceedings 
under section 145 afresh. The result of 
such a course would be that the binding 
effect of an order under section 145, Cri- 
minal Procedure Code, would be disregard- 
ed and any number of proceedings may be 
initiated by any disappointed party lead- 
ing to no result whatsoever, a position wae 


would. surely be intolerable, 


One other argument which was. ad- 
dressed on behalf of the opposite party 
is, that the cliaracter of the property has 
been. changed. This, we consider, does not 
require any serious consideration : because 
even’ assuming that part of the*land was 


-submerged and has re-appeared, there-was 
‘no difficulty with regard to the identifi- 


cation. of the lands: and the mere fact, 
that, there was temporary submergence 


‘would not nullify the effect of the previous 


order passed with fegard to them on the 
iil of August 1919. 
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* We, therefore, set aside the order: of 
the. Magistrate, dated the 18th May 1922, in- 
stituting fresh proceedings under section 
145; Criminal Procedure Code, with regard 
to the lands in dispute. This erder will 
not preclude the Magistrate from taking 


such other proceedings as he may con-: 


sider necessary for tHe purpose of main- 
“taining. the first party in possession of 
the property and for the preservation of 
the peace. 


S.-D. & B. N. “Ode; set aside. 


i ' MADRAS HIGH COURT. 
. CRIMINAL REVISION- CASE NO. 51 OF 1922. 

( CRIMINAL REVISION PETITION No. 51 

OF 1922.) , 
^ May 5, 1922. 
Present:—Mzr. Justice Ramesam. 
THYLAVEE AMMAL —PETITIONER 
VEYSUS 

SRIRAN GAROYA GOUNDAN AND 


- ANOTHER— RESPONDENTS. 
Criminal Procedure Code (Act V of 1898), ss. 


. m 


145, 439—Govermment of India Act, 1915, (5 & 
6 Geo. V,c. 61), s. 107—Revisional powers of 
High Court, 


- Where there is initial want of jurisdiction, pro- 
‘ceedings, though they may purport to be under 
section 145 of the Criminal Procedure Code, are not 
xeally proceedings under that section and the High 
“Court can interfere under section 439 of the Crimi- 
"nal Procedure Code. But if the proceedings were 
properly started, the High Court can interfere 
only under section 107 of the Government of India 
ak on the ground of irregularity amounting to 

bor ae a exercise of jurisdiction or improper 
to exercise it, serious enough to vitiate the 
order. (p- 230, col. 2.) 
. (Case-law reviewed): 
; Section 145 does not apply where the parties 
have joint posu. Where in Bun 
‘under section 145, perverse finding ` 
.Btrived at by a Mablstrate after getting rid 
of the documentary evidence by incorrectly saying 
that it relates to the legal title only, and by getting 
rid of oral evidence by saying, without assigning 
any reason, that it is unnecessary ‘to enter into it, 
there is no "judgment or finding which a Court can 
acceptand the High Court will interfere. (p. 229, 
col. 1, & p. 232, col, 1.) 
Kist receipts and patias are not only evidence 
Of legal right but strong evidence of possession 
‘ Say Court cannot Henty ae (p. 231, 
ae : 
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.- Petition, under section 107 of the Govertr- 


‘ment of India Act, praying the High Court ` 


fo revise the order of the Court of the Sub- 
Divisional, First Class Magistrate, Erode, 
dated the 8th of December 1921, in 
Miscellaneous Case No. 38 of 1920. 
. Messrs. K. V. Krishmaswamy Iyer aad N. 
Swaminatha Iyer, for the Petitioner. 

Mr. L. A. Govindaraghava tye, for the Re- 
spoupents. 

ORDER.—This revision petition is against 
an order of the Sub-Divisional Magistraté 
of Erde; dated 8th of December 1921. An 
objection has been taken by Mr. Govinda- 
raghava Iyer, the learned Vakil for the re- 


espondents, that I have no power to interfere. 


He relied on Kamal Kutty v. Udayavarma 
Raja Valia Raja of Chirakal (x) (Ayling and 
Napier, JJ.) and Sakhawat Al v. Emperor 
(2), (Knox, J.) A sentence in Kamal Kutity 


v. Udayavarma Raja Valia Raja of Chirakal. 
(I) “ Once he is so satisfied, his jurisdiction | 


is complete and his subsequent action must 
be considered in relation to procedure, 
not jurisdiction” quoted, with approval and 
followed in Vellanki Srinivasa Jagannatha 
Rao v. Gopalakrishan Rao (3) (Ayling, J.) 
produces the first impression that it decided 
that once the proceedings are properly start- 
ed under section 145, there can be no chal- 
lenge of those proceedings before the High 
Court. But the words “ must be con- 
sidered in relation to procedure" do not 
support such a view of the case. They 
rather show that no point of jurisdiction can 
be made after the initial stage but only a 
question of serious irregularity in procedure, 
For, if no such power of interference exists, 
there is nothing to consider.. The point 
argued in Kamal Kutty v. Udayavarma 
Raja Valia Raja of Clivakal (x), was only a 
question of jtirisdiction and the observations 
jn the judgment refer to the only con- 
tention raised before the learned Judges. 
In Vellanki Srinivasa Jagannatha Rao v. 
Gopalakrishan Rao (3) the irregularity com- 


(i) 17 Ind. Cas, 65; 36 M 275 at p 286; 12 

M.L.T. 439; (1912) M.W.N. 1154, 23' M.L.J. 499; 
13 Cr. L. J. 753. 

NS LA pe Cas, 337; 41 A 302; 17 A.L.J. 321; 
i (3) 53 Ind. cas, 613 37 M. L. J. 5891 to L. W. 
: 4475 20 Cr, Le. j. 773. 
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plained of was that some of the evidence was 
taken' by another Magistrate, to whom part 


of the enquiry was delegated, and I must 


take it that, in the opinion of his Lordship 
(Ayling, J.), it was not such an irregularity 
as to justify an interference with the orders 
in Criminal Revision Case No. 407 of 1920. 


Napier, J., who was.the other learned Judge . 


who: took’ part in Kamal Kutty v. Udaya- 
varma Raja Valia Raja of Chirakal (1), said: 
“Tt would have been better if he had refer- 
red to the evidence in his order, but I cannot 
treat the absence of such a reference asa 
Serious irregularity, much less a want of 
"jurisdiction"—showing that ` a seriotis 
irregularity may be a ground for interference. 


(Otherwise these words are unnecessary). ; 


I will show later on that, where serious 
irregularity: is a ground for interference the 


interference can be only under the Chartet - 


Act (section 107) and not under section 439 
of the Criminal Procedure Code. . 
Anyhow, Mr.. Govindaraghava Iyer had 
to'coucede in the course of the argument, 
with reference to other decisions, to which 
I shall presently refer, that thete may be 
cases in which, the High Court can interfere 
on account of serious irregularity in the 
proceedings of the Magistrate amounting 
to improper exercise of jurisdiction or im- 
' proper refusal to exercise his jurisdiction. 
In Muhammad Koolayappa Rowthan v. Sheik 
Abdul Khadir Rowther (4), (to which Ayling, 
J., was a party) it was held that, where the 
finding . of the Magistrate was that the 
parties had. joint possession, section 145 
does not apply and the order was set aside. 
I agree with this decision and the cases in 
Nritta Gopal Singh v. Chandi Charan Singh 
(5), Makhan Lal Roy v. Barada Kanta Roy 
(6) and Manik. Chandra Chakravarti v. Preo 
Nath Kuar (7) on which it was founded. 
See also Basanta Kumari. Dast v. Mahesh 
Chandra. Laka: (8). I wish to point out 


that the High Court could not interfere in 


such a case if the sentence in Kamal Kutty v. 
Udayavarma Raja Valia Raja of Chirakal (1), 


. (4) 25 Ind. Cas. 324; 27 M.L.J.. 169; 15 Cr. LJ. 


(5) to C. W. N. 1088; 4 Cr. L. J. P 

ii C. W.N.512; 5 Cr. L: J. 2 

`.: (7) r7 Ind. Cas, $493: 17 C. W.N. s rime 
397; D L: J. 7 

(8) «19 Ind. cis. sm 49, Ç, .982; d Cw 


say 14 Ce Le J. 2 ; 


~ 


quoted above, i is xe ode as if it meant. to 


lay down that the High Court can never 


interfere if it- were satisfied that the 
proceedings started properly. In Tarujan 
Bibee v. Asamuddi  Bepari (9), Dharani 


Kanta Lahiry v. Girija Kanta Lahiry. (x0) 


and, Radha Raman Ghose v. Baliram, (x1) 

it'was held that the possession of a partner 
or a trustee or an agent is the possession of 
dll the partners, co-trustees, or principal, 
and section 145 should not be used to pro- 
tect such possession, and orders under sec- 
tion 145 were set aside. It is true that the 
first of these. cases was dissented from im, 
Narayana Asari v. Kandasami Asari (12), 

reversing the decision of Sadasiva Iyer, J., 
in Kandasami Asari v. N arayana “Asari (13), 

Büt the dissent is on the merits as to thé 
proper. Scope of section 145 and the nature . 
of the possession governed ‘by it. All 
these cases are authorities for the proposi- 
tion that, when section 145 is seemingly 
misapplied, the High Court can interfere. 
If the correct view is, that an agent’ S. pos- 
Session. or sole partner's possession would 
hot be protected under section 145 (as these 
Calcutta cases hold) but the Magistrate 
isstted an order under section 145, the High 
Court will interfere to set aside the order. 
]f the correct view is, that such possession 
must be protected under section 145 [which 
is the view in Narayana Asari v. Kanda- 


‘samt Asari (12)], the High Court will inter- 


fere to set aside an order refusing to give 
such protection. The.case in Narayana 
Asari v. Kandasami Asari (12) cannot be 
explained away on the ground that the Ma- 
gistrate in that case -gave the order; that it 
was a Single Judge of the High Court (Sada- 
tiva Iyer, J.) that vacated it, and the Judges 
who decided Narayana Asari’ v..Kandasamt 


. Asari. (x2), sitting in Letters Patent Appeal 
téstored the Magistrate's order. 


I imagine 
that if the Magistrate himself refused to pass 


‘an order under .section 145, in that case the 


High Court will be equally empowered, to 

interfere; for, I do not think anybody would 

contend for the absurd anomaly that the 

High Court.can interfere in Letters. Pent 
(9) 4 C. W..N. 


426 
ro 8 C. W. N. 485; 1 Cr T, J. 367 
SÉ 32e DUE Ce RN 885: iL 


3 L. W. 164; 16 Cr: 
E uj ^6 Ind. Cas. 644: 2L. NW. 107} 16 Cr...) 39i 


847. 
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Appeal with a wrong order of a Single Judge 
of this Court but not with a wrong order 
of the Magistrate. Such a view will involve. 
the further anomaly that the High Court 


can interfere, where the. Magistrate refused. 


an order under section I45 and a Single 
Judge confirmed it, but the Single Judge 


himself cannot set aside the order of the 


Magistrate even if Le knew it to be wrong. 
* Now I come to other instances of intér- 
ference: In Vaitlianatha Ayir v. Suppalu 
` Ammal (x4) (to which Ayling, J., was a party) 


it was held that there was no finding and 


the case was sent back. In Velu Malavarayan 
| v. Kuppuswami Pillar (15) Ayling and Coutts- 
‘Trotter, JJ., interfered in. à case where there 
were several items, on the ground thatallthe 
claimants of the various items were not 
. made parties. I am clear, therefore, that 
neither Ayling, J., nor Napier, J., meant 
What is sought to be attributed to the decision 
^ in Kamal Kutty v. Udayavarma Raja Valia 

Raja of Chirakal (x). In Sreemanavedava Raja 
v. Pavapravan Naidu (16) no oral evidence 
was taken and: the case was sent back 


.. by two Judges of this Court. In Marudanaya 


kam Pillai v. Mohammad Rowthen (17) 
Seshagiri Iyer, J., interfered on the ground 


«that the Magistrate refused to.take the evi- 


dence of witnesses tendered. He distingu- 
ished Kamal Kuity v. Udayavarma Raja Valia 
Raja of Chirakal (x). In Pananganti Parthasa- 
rathy v. Venkatasanu Reddi (18) Miller, J., set 
aside the Magistrate’s order on the ground 
that it dealt withthe right to possession and 
not to the actual possession. In Kailash- 
behari Lal v. Jat Narayan Rai (x9) the whole 
“oral evidence was not considered and the 
‘High Court interfered. In Atul Hazra v. 
‘Uma Charan (20) the High Court (Chitty 
‘and Walmsley, JJ.) interfered on the 
ground that a judgment-debtor should not 
- fbe protected under section 145, ; 


^ (14) 26 Ind. Cas, 156 ; 1 L. W. 939 ; 15 CLL J. 


708.. l 

^ (15) 59 Ind. Cas. 378 ; 12 L. W. 315; 22 Cr.L,], 

"go. 

*: (16) 54 Ind. Cas. 254 ; 38 M. L. J. 73 s(r920 

. : MW. 133; 27 M.L. T.85; r1 L. W. 285; Ad 
. 46. 1 

7) 34 Ind. Cas. 329; 17 Cr. Ly. J. 217. 

. (18) 6 Ind. Cas. 398 ; 34 M. 138.: 8 M. L. T, 

104; (1910) M.W. N. 400 ; rx Cr. L. J. 353. 

_. (19) 57 Ind. Cas. 169; (1920) Pat. 288; x P.L,T. 

29X ; 2I e Qu 
(20) 33 Ind. Cas. 822 123 C.L. : 20 C. W, 

tN. 796; 17 Cr. L. J. 182, J: 385 mM 
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In Lal Behari Saha v. Bejoy Sankar 
Stkday (21) the High Court set aside the 
order on the ground that the order was 
based on what the Magistrate saw ‘and 
heard and inferred at the local énquiry. and 
which is noton the record. ‘This case comes 
nearést to the case before me. In Arumuga 
Govindan v. Venkatasubbter (22) Wallis,, J., 
set aside the order of;the Magistrate on the 
ground that the Magistrate himself. ought 
to take the evidence and the order was based 
solely and substantially on evidence recorded 
by a Subordinate Magistrate. I would here 
point out that the decision in Vellanki Sri- . 
muasa Jagannatha Raov. Gopalakrishan Rao — 
(3)is inconsistent with this, and as between 


*the two I would prefer to agree with the 


view of Wallis, J., in Arumuga Govindan 
v. Venkatasubbier (22). € ; 
When there is initial want of jurisdic- 
tion, it is clear that the proceedings, 
though they may purport to be under 
section 145, Criminal Procedure Code, 
are not really proceedings under it and. 
the ‘High Court ‘can interfere under 
section 439, Criminal Pfocedure Code, but. 
if the proceedings were properly started, all 
interference on the ground of serious irregu- 


larity amounting to improper. exercise of. 


jurisdiction or improper refusal to exercise 
it can be only under section 107 of the Charter 


. Act. In Bhaskari Kasavarayudu v, Bhas- 


kavam Chalapativayudu (23) the petition was 
filed under section 439, Criminal Procedure 
Code, and there was no question of jurisdic- 
tion. This was pointed out by Sadasiva 
Iyer, J., in Palani Chetty v. Rathina Chetty 
(24), where he held that the High Court had 
power to interfere under the Charter Act 
in an appropriate case. Imay add that the 
High Court in Bhaskari Kasavarayudu v. 
Bhaskaram Chalapativayudu (23) consider- 
‘ed the ‘argument on thé merits and held 
section 145 may be "used to 
protect .the possession of a Manager 
of a joint family, following Sri Mohan Thakur 
v. Narsing Mohan Thakur (25) and dis- 

(21) 10.C. W. N. 181 t 3! Cr. L. J., 193. ; 

) 31 M. 82; 17 M. L. J. 5355; 3 M. L. T. 
108 ; 6 Cr. L. f. 384. ; ms 
31 M. 318; 18 M. L. J. 343: 4 M. L. T3or;-* 
- 205. T ] A 

(24) S Id. Cas. 597; 26 M. L. J. 208 ; (1914) 
M. W. N. 352 ; 15-Cr. L, T. 309. : 

(25) 27 C. 25934 C. W. N. 420 ; 14 Ind, Dec, 
(N. S.) 171, `. : pose 


“Pol. 7r] 


tinguishing Tarujan — Bibi- v. Asamuddi 
Bepari (9), Dharani Kania Lahiry v. Girija 


Kanta Lahiry- (10) and Radha-Raman Ghose : 


v. Deliram | (1x) . (which was cited before 
them—though the report does not give the. 
references) as “cases of co-trustees or ordi- 


nary partners in which the rights of -each | 
In Sunda” 


trustee or partner are equal." 
Nath v. Emperor (26) the opinion of 
Walsh, J., seéms to be that, though the 
High Court cannot call for records under 
section 439 or the Charter Act, the party can 
invoke the superintending -power of the 
Court, if the record had been sent fbr and 
the application had been admitted. 

“I would observe that I have not considered, 
as it is irrelevant, the particular irregularity 
which was the ground of ‘interference in 
each of the cases cited by me. 
that different Judges may take different 
views on the question whether a particular 
irregularity is grave enough to justify inter- 
ference. I have cited them only to show 
that the power exists, provided-that there is 
irregularity serious enough fto vitiate the 
order in the opinien of the Court. Ex 

In the present case, the plea of the counter- 
petitioner was, that Sellappa Goundan helped 
the petitioner (who was a young widow of 20) 
in all her litigation with her mother-in-law. 
In paragraph (vi) the counter-petitioner says: 
"Sellappa Goundan prosecuted the suit 
with Thylaiyammal as the plaintiff and catri- 
ed on litigation in three Courts, all of which 
ended in favour of Sellappa Goundan' —as 
if Sellappa Goundan was then the real 
owner and plaintiff was merely a benamidar. 
In view of the fact that the title.at that time 
was in the plaintiff and is still in her and all 
that the counter-petitioner could plead in 
paragraph (v) is a bare agreement without 
any conveyance, the suggestion that the title 
was iu Sellappa Goundan is so absurd that 
it only shows the extravagant position taken 
up by the counter-petitioner. All the docu- 
inentary evidence from the termination of 
the litigation up to the present disputes was 
in favour of the petitioner. . The Magistrate 
says : “The counter-petitioners readily admit 
“that the patias and kist receipts are also in 
the name of the petitioner. There is, there- 
fore, no doubt as to the legal right of 
petitioner to the larids. But the- question 

(26) 44 Ind. Cas 673; 40 A. 364; 16 A. E. J: 
189; 19 Cr. I. J. 359, — | 
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i$, whether petitioner was actually enjoying 
the lands." There is a good deal of fallacy 
in these statements. ' The Magistrate seems 
to think -that the kist receipts and. patigs 
are evidence only of legal right and not of 
possession, They are strong evidence of 
possession which a Court cannot lightly dis- 
regard. Again, by -the use of the words 
“actual enjoyment? it is clear that the 
Magistrate’s notions of possession (in law) 
are not quite correct. The Magistrate seems 
to think that a person must deal with, the 
tenants personally or collect the rents from 


“them | personally or periodically visit or 
' walk on the land if the dealings are to consti- 


tute possession in law. He later on says 
that Sellappa Goundan “must have enjoyed 
the lands keeping the petitioner under. his 
ptotection.’’, According to the learned Magis- 
trate, if A (a female, who-is the owner of 
certain lands, and B, a friendly male who 
helps her, live together and enjoy the in- 
come of thé larids and B has all the dealings 


with the tenants—such as--negotiating the 


lease with a tenant, getting him to execute 
the muchih ka in A's name and collects the 
produce and brings it to the house to be en- 
joyed by both, A has no possession, whereag 
the correct view is that in such cases, A is 
the person in actual enjoyment and legal 
possession and B is merely a servant. B has 
not even. an agent's possession. On the 
view of the Magistrate, no Zamindar who 
has a large estate consisting of several divi- 
sions and who manages each division through 
a Samuddar and a Tanadar and no big land- 
holder who, being at a distance, manages his 
lands through his clerk, is in possession of 
his lands. Itis the Tanadar of the Zemindar 
or the clerk of the landholder that is in pos- 


‘session and if the Tanadar or the clerk 


chooses to rebel against the master, his pos- 
session must be protected under section 1453 
It is far better that section 145 does not 
exist than that such use should be made of it 
or such use should not be interfered with by 
a High Court. If the Magistrate had clearly 


recorded his findings as to the facts, I would 


have at once interfered- in favour of the peti- 
But there is no finding beyond the 


sentence: “In the nature of things, he 


‘must have enjoyed the lands, keeping peti- 


tioner.under his protection’’-—a statement 
based on some speculative. consideration 
which, does not commend itself to me as 
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probable or'even plausible. ` 
that Seuappa Goundan must have helped 
the petitioner. The next step is, he would 
not have allowed the petitioner to enjoy 
dll the lands and keep quiet. If this meant 
“that he would have claimed some remunera- 
tion for the help rendered, one would not 
quarrel with it. The next step is that he 


+ 
-4 


(Sellappa) must have enjoyed all the lands: 


keeping the petitioner in his protection—a 
conclusion so perverse that I cannot accept 
itasafinding. When we find that this con- 
clusion -is arrived at after- getting rid of the 
documentary evidence. by saying that it 
relates to the legal right only. (which is 
not correct) and by getting rid of the 
oral evidence by saying that it is unnecessary, 
to enter into it—why, we are not told, —I am; 
of opinion there is no judgment or finding- 
that any Court can accept. 

, I, therefore, send back the case for a, 
proper finding on the evidence on record 
and in the light of my remarks as to posses-. 
sion. Costs to abide the result, 

VN VW: Case sent back. . 
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AMETE VEYSUS A as 2 
. EMPEROR—RESPONDENT. 

Penal Code (Act XLV of 1860}, 373—. 

Intention or knowledge— Inference 55 cir- 

cumstances— Burden of proof— Evidence Act 


(I ‘of 1872), °s. 106, Illi (a). 

Proof. of intention or knowledge, such as are 
mentioned in section 373 of the Penal Code, 
inust be almost entirely a matter of inference from 
circumstances. ` (pP. 234, col. 2) - 

Where in a prosecution under section 373 of the 
Penal: Code against a woman all the circum: 
stances go to show that the intention of the accused 
was to employ a girl as a prostitute as soon as she 
was physically ready for the purpose, the burdei 
lies: upon the woman of proving that she intended 
to wait until- the girl had reached the age of 
majority. (p. 234, col. 2.) 

Criminal appeal against the order of the 
Third Presidency Magistrate, Calcutta, dated 
the 23rd December 1921. 

Babu Probodh Chunder 
the: a aco 


S. R. Das, forthe Crow... 0.2 
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JUDGMENT. 

Walmsley, J.—The appellant has been 
convicted under section 373, Indian Penal 
Code, and sentenced to undergo one year's 
rigorous imprisonment. The girl in this, 
case is Ranibala Dasi, who, according to the 
Police Surgeon, was about sixteen years.old 
on December , 2, 10921, when he . gave. 
evidence. 

The first question that arises is, whether 
the appellant obtained possession of her. 
Itis suggested that she bought her, but there 
is no evidence of this. Itis conceded, how- 
ever, that the girl has been with the appel- , 
lant for several years. In cross-examination 
some 'questions were put suggesting that 
the appellant was the mother of the girl,. 
but the appellant, in the course of her very 
lengthy written statement made no such, 
assertion. The only possible conclusion 1 is, 
that the girl is not the daughter of the appel- 
lant, and that the appellant obtained posses- 
sion of her some ten years ago, as set out 


. in the charge. 


„The next and. most important question 
is the intention or knowledge of the appel-. 


. - lant. Here I may mention that the learned 
: Magistrate does not appear to have made 


the mistake of thinking that the proposed 


: explanation was ever added to the section, 


. whatever may have been his impression 
. when he framed the charge. He recognised 
that the onus lay on the prosecution, and,. 
therefore, his reasoning is not vitiated by 
any fundamental misconception. Proof of 
intention or knowledge, such as are mention- 
ed in the section, must be almost entirely 

a matter of inference from circumstances. 

The appellant is admittedly a prostitute. 
herself. Evidence is given that she has been. 
in the habit of keeping chukries, and appro- 
priating their earnings. One of these giris is 
Gouribala Dasi, prosecution witness No. II. 
The fourth witness, Norendra Nath Mandal, 
who is not at all hostile to the appellant, 
says that her house was a brothel,.and he 
had visited it twice within eighteen months 
of giving evidence. Until about the end of 
1918, when Ranibala was a girl of thirteen, 
she, habitually lived with the appellant in.. 
such surroundings, and it is clear from the 
evidence that she knew quite well what was 
going on. During this time Ranibala re- 
ceived practically no literary education : the 
Sarkar of another bariwali was employed to 
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teach her for a few months before she was 
hurried out of Calcutta at the end of r918. 


She did, however, feceive training from am 


ostad: she mentions this herself and the Sar- 
kar says he saw the ostad. It is not denied 
that an ostad teaches accomplishments 
that enhance a girl's attractiveness. 
. If we look at this chapter of the girl's life, 
it seems to me that everything goes to show 
that the appellant intended the girl to prac- 
tise prostitution, or knew that she would 
be likely to do so. l 
~ The second chapter begins about the end 
of 1918, when the appellant became alarmed 
by the action of the Police in regard to the 
young girls kept in brothels. 
Ranibala to Sodepur and left her with 
Norendra Maiti, the Post-Master, and «there 
she: passed as the sister of Norendra's. wife. 
She formed the acquaintance of Nanda Lal 
Datta, a Veterinary Surgeon, and his family, 
and through them of Nirmal Kumar Mitter, 
a Christian youth; and between her and the 
latter an attachment grew up. To these 
witnesses she told her story, and there can 
be no doubt that sheetold them very definite- 
ly that, in her view, the appellant intended 
her to be a prostitute, and that she begged 
them to help her. I think that the import- 
ance of this part of the.evidence lies in this 
fact that when Ranibala was for the first 
time in her life removed from the poisoned 
environment in which she lived to the clean 
atmosphere of a respectable Hindu house- 
hold she realized at once where the life she 
was living in the Upper Chitpore Road 
would lead her, and I attach much more 
importance to what she said about the 
appellant's intentions at Sodepur than to 
what she said after the case had been taken 
, up. by the Police. | 
Aiter three months at Sodepur, a third 
chapter was begun by the removal of the 
girl to a village in the interior of Midnapur. 
It is on this part of the case that the learned 
Pleader for the appellant has dwelt at great- 
est length. He urges that, the appellant 
put the girl in a good home, made arrange- 


ments for her education which were so suc- 
. cessful that she won a scholarship, and laid, 


plans for building a home for herself where 
she could live out her.old age with Ranibala 
married to some villager. He has also laid 
great stress on Nirmal's intervention, and to 
Ranibala's supposed infatuation for Nirmal, 
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Ranibala stayed'at Asthwapur for a little 
over two years and undoubtedly she was 
well treated there and the expenditure was 
borne by the appellant. Nothing, however, 
seems to have been done to arrange a marri- 
age for the girl. The appellant does not 
say in her written statement that she opened 
negotiations with any one: she only refers to a 
letter from Ranibala óbjecting to two, men 
who had been proposéd, and in cross-exami- 
nation of Ranibala all that was elicited 
was that Norendra Jana had proposed three 
names. Norendra, however, says that he 


made no efforts to find a bridegroom, be- 


cause he knew that no one would marry a 
prostitute's girl." He does bear out the case; 


ethat the appellant was trying to make a 


home for herself, but.Kshetramani's desire 
for a homestead and paddy land has nothing 
to do with her intentions regarding Ranibala. 
Nothing, I think, but genuine efforts to, 
secure a suitable husband for Ranibala 
would prove that Kshetramani wanted her 
to liveas a respectable woman. ‘Che only. 
positive statement that the appellant makes 
about marriage is that she’ actually went 
to Asthwapur in February 1921 and gave 
herin marriage to Kshetra Maiti but this 
allegation is denied by both Ranibala .and 
Norendra and no evidence is: offered in 
support of it.. My conclusion is that there 
never was any genuine attempt to arrange 
a marriage for the girl; and I think the ex-: 
planation of the visit to Asthwapur is that. 
Kshetramani was afraid that Nirmal would 
carry the girl off and frustrate her plans, 
while. she hoped that. Ranibala, finding 
marriage to be out-of the question, would: 
realize that she had no choice but to follow 
her patron's calling. I have dwelt on the 
evidence about Ranibala's life at Asthwa- 
pur because it was argued before us that if 
the appellant, had at one time intended to 
bring up the girl for a life of prostitution, 
her conduct during those years shows that 
she had altered her plans and was trying to 
establish the girlin a decent home. ‘There 
is a double difficulty in the way of this argue. 
ment : one is that the appellant herself does 
not make out such a case: the other is that, 
as I have tried to show, the facts do not 
support the view. En cos MS 
Then it appears that Ranibala was brought. 
back to Calcutta after aboüt two years 


iti Asthwaput, she was taken for one-night 


. that text-book, and he has fallen 
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to the Upper Chitpur Road arid then to the. 


house of Norendra. "The explanation offered 
is that Ranibala was restless. The more 
probable explanation is that Kshetramani 
thought that she had réached an age at 
which her employment. as.a prostitute in- 
volved no risk: | ; ; 

: Turning to the other branch of the argu- 
ment, I cannot understand what bearing 
Nirmal’s conduct has on the question of 
Kshetramani's intention. 
had formed an attachment for the girl, and 
that the girl wrote to him with unmaidenty 


warmth, I fail to see how he prevented. 


Kshetramani from carrying out the honour- 


-able intentions that, it is said, she cherished: 


Certainly, with the first chapter of her life 
he had nothing to do: and with the girl 
buried in the heart of Midnapur he did- not 
prevent Kshetramani from finding a suitable 
husband. 


' -: In my opinion the only possible conclusion 
.is that Kshetramani intended from the out- 


set that Ranibala should be-brought up 
to follow an immoral! calling : and I do not 
think that there is. any reason for crediting: 
her with a change of purpose. — 

. Now, I come to the legal point involved 
in the case. .The learned Magistrate has 
inserted. in the charge the words “at 
any age." It was proposed in 1913 to add 
those, words to the section, but the proposal 
did not become law. <A well-known text- 
book, however, printed them as part of the 
section. The Magistrate evidently consulted 
iuto a 
mistake thereby. The proposed alteration 
was intended to meet the difficulties created 


“by the construction put on the words ‘such 


minor in three reported decisions: Queen- 
Empress v. Ramanna (1), Deputy Legal 
Remembrancer v. Karuna Daistobi (2) and 
Queen-Empress v. Chanda (3). Personally, 
I think, with all deference to the learned 
Judges who decided those cases, that the 
construction is unreasonable, and if it were 
necessary to decide the point I should make 
a reference to the Full Bench. 


- 
* 


dd (1) 12 M. 273; I Weir 375;.4 Ind) Dec. (Ne). 
M , : l 


540. 

(2) 22 C. 164; Ir Ind. Dec. (N.S.) x10. 

."(3) 18 A. 24; A. W, N. (1895) 141;8 Ind. Deó 
(89-7209. oo s 6 y n E 


Granting that he 


| [1023 
In the present case, however, the questio 
need not be decided; As was said in the 
Calcutta decision, Illustration (a)'to section 
106 of the Evidence Act has an important 
bearing on the case. “When a person does 
an act with some intention other than that 
which the character and circumstances of 
the act suggest, the burden of proving 
that intention is upon him." Here, in my 
Opinion, all the circumstances.go to. show 
that the. intention of the appellant was to 
employ the girl as a prostitute as soon as 
she was physically ready for the purpose, 
and the burden lay upon her of proving that 
she intended to wait until the age of majority 
had been reached. I do not think that she 
has discharged that burden. by showing 
that Ranibala has’ reached the age of six- 
teen without ceasing to be a virgin. That 
1S a position imposed upon the appellant by 
eircumstances outside. her own control. 
: I think, therefore, that all the elements of 
an offence undersection 373, Indian Penal 


Code, have been established, and that the 


appellant has been rightly convicted. 
The appeal is accordingly dismissed. 
Suhrawardy, J.—l agree. | 

us Appeal dismissed. 


ALLAHABAD HIGH COURT. 
CRIMINAL, Appear NO. 514 OF 1922. 

l A n r X059. | 
Present “—Sir Grimwood Mears, Kr., Chief 
Justice, and Mr. Justice Piggott. 
SIPAHI SINGH AND orHERS— 

APPELLANTS 
VETSUS g 
EMPEROR— RESPONDENT. 

Penal Code (Act XLV of 1860), s. 302—Murder 
— Concerted. attack by armed men— Injuries inflicted 
resulting in death —Penalty, proper. 

Where a number of men armed with Jathis 
make a concerted attack upon another man and 
practically kill him on the spot. inflicting injuries” 
to the head, the result of blows which must 
havé been struck either with. the intention -to 
kill, or, at any rate, with the intention to cause 
liurt such as'the strikers must have known to be 
imminently likely to result in the death: of the 


` 
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person struck, the penalty prescribed py the law 
as the proper penalty in cases of murder should. 
be inflicted on the ring-leader, at least, of such.an. 
assault.. (p. 236, col. 1.) 

Emperor v. Ram Newas, 21 Ind. Cas. 6633.35 
A. 506; 11 A. L. J. 804; 14 Cr, L. J. 615, distingu- 
ished.' 

Criminal appeal from an order of the 
Sessions Judge, Allahabad. l 

Mr: Sarkar Bahadur Johari, for the Appel- 
lants. * 

Mr. Lahti Mohan Banerji (Government 
Advocate), for the Crown. 

JUDGMENT.—In this case five persons, 
caste-fellows and relatives, residents of 
village Diha, néar Karchana, in the southern 
pait of this district, were tried before the 
Sessions Judge, at Allahabad; on charges 
under section 302 and ‘section x47"of the 
Indian Penal Code. The charge of rioting 
may be disregarded, more particularly ‘in 
view- of the fact that one of the accused 
persons, Sheoratan Singh, has been acquitted 
by the Sessions Court, on the ground that 
the evidence implicating him in the affair is 
not altogether satisfactory. ‘The other four 
accused, Sipahi Sifigh, Sundar Singh, Bishe- 
shar Singh and Rira Singh, have been con- 
victed under section 302 of the Indian Penal 
Code. The learned Sessions Judge, while 
admitting that the question of sentence is 
one of some.difficulty, has passed sentence 
of death on Sipahi Singh, and submitted the 
record to this Court for confirmation of the 
same. He has passed the lesser sentence 
of transportation for life on the other three 
accused, but has, at the same time, remarked 
that he would desire to recommend their 
case to the Local Government for considera- 
tion with regard to the exercise of the prero- 
gative of mercy. 
pee NE 

The broad facts of the case are not in 
` issue, although there was a considerable 
Variation in general outline between the 
story told by the accused and that for the 
prosecution. We have been taken through 
the evidence on the record and where the 
two versions differ, we have no doubt that 
_ the learned Sessions Judge was right in 

giving.the preference to that put forward 
by the witnesses for the prosecution. It 
appears thatzRaghubar Singh and Ragho 
Prasad Singh, two brothers, neighbours of 
the accused, had impounded a number of 


. goats belonging to the appellant, Bisheshar 
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On the 23rd of March last, the day 
before the occurrence of the events referred 


‘to in the charge, the goats were released 


fron the ‘pound, and the evidence 
for the prosecution is that as Bishe- 
shar Singh drove them home, he was 


using abusive language and declaring openly 
his intention to be ravenged by impounding 
forcibly any cattle belongling to Raghubar 
Singh or Ragho Prasad Singh wherever he 
might find them. On the following morning, 
according to the evidence of Ragho Prasad 
Singh, he was grazing a number of cattle in 
a field where he had a perfect right to do so, 
Sipahi Singh and Sundar Singh came up 
from one direction. ‘The other two accused, 
in the company of Sheoratan, the man who 
has been acquitted, came up from another, 
They had Jathis in their hands, ‘They over- 
awed the witness by a display of force and 
drove off his cattle in the direction of the 
pound.. The witness ran towards the village 
calling for his brother Raghubar Singh. The 


latter came up. "There is some conflict of 


evidence as to whether he was armed or 
not. But the Sessions Judge has himself 
accépted the statement that he had at least 
a stick in his hand. At any rate, when he 
came up to the accused and endeavoured 
to stop the wrongful and forcible impound- 
ing of,his cattle Sundar Singh and Sipahi 
Singh struck him to the ground. The 
witness says that the others also struck him 
after he had fallen and the injuries to the 
back and on the buttock disclosed by the 
fost mortem examination: corroborate this 
statement. When the witness, Raghubar 
Singh, protested, he was himself set upon 
and felled to the ground. This is substan- 
tially the story told in the first report and it 
is cerroborated by several eve-witnesses, 
Raghunath Singh, Baij Nath Sineh, Band 
Singh, Baljor Singh and Mauji. Raghubar 
Singh. was so seriously injured that he died 
ithe same day ; Ragho Prasad Singh received 
a number of injuries but only one ol them 
was technically grievous, still he had evi 
dently been subjected to a severe beating. 
The medicai evidence shows that the injuries 
otrthe corpse of Raghubar Singh were serious; 
there were about eteven injuries on the bodv. 
The learned Sessions Judge has understated 
the number in summing up the case in his 
judgment, and three of these were on the 
head; the left parietal bone was fractured.. 
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o On this.state of facts it has been contended 
before us that the ‘earned Sessions Judge 
ought not to have found ‘any’ ói the accused 
,persons guilty of the ‘offence "of murder. 
"The argument is that it is tot to be inferred 
that they intended to kill; Raghubar Singh. 
‘The learned Sessions Judge -has gone into 
this matter carefully in his judgment, and we 
‘are in thorough agreemént with the general 
‘principles laid down by him. A similar 
Case was before this’ Court ju Emperor v. 
‘Ram Newas (x), and that decision contains, 
‘in our opinion, a correct’ statement of the 
law.on.this point. ‘There was not, in the 
present instarice,.a sudden fight, in the heat 
of passion on a Sudden quarrel. The accused 
‘persons were the aggressors from the begin- 
ning, and in carrying off to the pound cattle 
illegally seized by them, and in making à 
violent attack upon a single man who en- 
deavoured to interfere with their . proceedings 
they wére behaving in an altogether out- 
tageous and lawless manner. The nature 


of the injuries inflicted, arid particularly the 


injuries. to the head, justifies the inference 
-that the pérsons. who struck those blows 
intended, when striking them, to cause 
death. .We are not disposed to interfere 
with the sentence passed upon Sipahi Singh. 
In cases like the present, where a number 
of men armed with /athis make a concerted 
attack -upòn . another man and practically 
kill him on the spot, inflicting injuries to the 
head, the result of blows which must have 
been struck either with the intention to kill, 
of, .at any rate, with the intention to cause 
hurt such as the strikers must have known 
to be imminently likely to result in the death 
of the person struck, we think it should be 
clearly ‘laid down that, in the case of the 
ting-leader at least in such an assault, the 
penalty prescribed by the law as the proper 
penalty in cases of murder will be inflicted. 
“As regards the remaining appellants we are 
prepared to endorse, for the reasons stated 
by him, the recommendation of the learned 
Sessions-Judge to a certain extent. Asin a 
case of this sort the Local Government ex- 
pects this.Court to pronounce an opinion 
regarding the proper sentence, in the event 


F 
3 
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£e tn .2r Ind. Cas. 663; 35 A. 506 | 11 A.L. 4 
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of the prerogative of mercy being exercised, 
we propose to do-so. The result is that we 
dismiss the appeals of all the appellants. 
Appeals dismissed, 
W. C. A. ; 


CALCUTTA HIGH COURT. 
CRIMINAL Revision No. 86 or 1922. 
i March 28, 1922. 
Present-—Mr. Justice Walmsley and . 
e > Mr, Justice Suhrawardy. — ; 
BIMALA PROSAD MOOKERJEE AND 
' OTHERS—PETITIONERS 


versus 
TATA IRON and STEEL CO., LD., AND. 
OTHERS—OPPOSITE PARTY. 

Criminal Procedure Code ( Act V of 1898), s. 145, 
applicability of—Dispute with regard to sub-soil 
vighis— Possession, meaning of—''Land," whether: 
includes mining rights. 
` The provisions of sectione145 of the Criminal 
Procedure Code may be used in disputes with 
regard to sub-soil rights, and the fact that other 
proceedings might have served equally well 
to preserve tranquillity is no ground for holding 
that the Magistrate has no jurisdiction.to have 
recourse to that section. (p. 237, col. 2.) 

Per Suwhrawardy, J.—The definition of land, as 
given in the Criminal Procedure Code, is wide 
enough to cover mining rights and even prospect-: 
ing or boring licenses. (p.237, col 2. . 

Criminal revision against the order of 
the Deputy Magistrate, Asansole, dated 


| the roth February 1922. 


Babus Dasarathi Sanval and Kshitish 
Chandra Chakrabutty,- for the Petitioners. 
Babus Manmatha Nath Mukheriee and 
Ambicapada Chowdhury, for the Opposite 
Party. h 
JUDGMENT. s 
Walmsley, J.—This Rule was issued in 
regard to an order passed under section 146, 
Criminal Procedure Code, attaching. two 
plots of lands respecting which proceedings 
had been drawn up under section 145, Cri- 
minal Procedure Code. | 4 
The petitioners are four members of the 
first party, and they are lessees and sub- 
lessees under the other members -of the 
first party, who are described in:the peti- 
tion as proprietors of Estates. Neos. 455% 
and 460. cet a RED Bee ts. ake BAN NGANA 
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The second party, the opposite party at 
this stage, are the Tata Iron and Steel Co., 
Ltd:, and its servants; and the Company 
holds a mining lease from the Maharaja of 
Burdwan, who is, according to the Company, 
Zamindar of the whole village in which the 
land is situated. ^^^ M 
- The cause of the dispute is that the peti- 
tioners in virtue of the rights conferred on 

‘them by their lessors want to bore in the 
area to which the proceedings relate, while 
the Company claimsthat the sub-soil rights 
have been given to them, and that they are 
entitled to prevent the petitioners from 


boring in the village. "Neither party àt-. 


taches any importance to the surface.rights, 
except as a means of access to the minerals" 
beneath. The surface is actually “in the 
occupation of cultivators who grow crops on 
it, and the Company is perfectly .ready that 
they should continue in their occupation : 
in fact, it does not object to. their paying 
rent to the petitioners, for it may be many 
.years before it requires the suriace. 

The grounds on .which the Rule. was 
issued are.these :— 

(x) For that, having regard to the 
nature of .tlie dispute between the 
parties, the claims put forward by them in 
their respective written statements and in 
the trial, the proceedings under section 
I45, Criminal Procedure Code, are not appli- 

: Gable to the facts of the case, and the order 
of the Magistrate under section 146, Crimi- 
nal Procedure Code, is without jurisdiction. 

(2) For that, in view of the statements 
made by the second party (the Tata Iron 
and Steel Co.) in paragraph 6 of their writ- 
-ten statement, that they are not in posses- 
sion of the surface lands of the subject- 

matter of dispute, the order. of attach- 
ment so far as it relates to the surface lands 
is without jurisdiction and extremely pre- 
judicial to the petitioners. 

Now, it has been expressly conceded by 
Babu Dasrathi Sanyal, Vakil for the peti- 
tionets, that the provisions of Chapter XII 

-of the Criminal Procedure Code may be 
used in disputes with regard to sub-soil 
rights, so that the scope of the first ground 
is very limited. The argument is that in 
‘the present case there is no real dispute 
about possession of the minerals, and, there- 
_fore, section 145, Criminal Procedure Code,has 


` nó application.’ For this proposition reliance X, J 
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‘is placed upon the-decision in the case of 
Indian Iron | and Steel Company v, 
‘Banso Gopal (ri). ‘It appears to me that 
‘the two cases ate not alike’: in the reported 
case the parties had prospecting leases, while 
in the present -case the Company -at least 
‘has a mining lease. There is an immense 
difference 'betweén [dining coal under a 
"mining lease and ascertaining whether coal 
exists under'á& boring license. It is admit- 
ted that the Company has sunk shafts in 
the.neighboütrhood, and, in my opinion, the 
inference to be drawn from such operations 
'js that as soon as the petitioners tried to get 
‘below the surface to the coal beneath, there 
arose a dispute about possession of the coal. 
.It follows that proceedings under section 
145, Criminal Procedure Code, cannot be 
‘regarded as inapplicable: to the facts. 
Other proceedings might have served 'equal- 
ly well to preserve tranquillity, but that is a 
mattet on which the learned Magistrate was 
entitled to use his own discretion. Even 
if I were to hold that he would have been 
well-advised to use other measures, I could 
not on that ground hold that he had no 
jurisdiction to have recourse to Chapter 


M v ^ | 

The second ground is not seriously pressed. 

-- In-my opinion the, Rule should be dis. 

charged. "a 
Suhrawardy, J.—I agree : I only wish to 
express my respectful dissent from the view 
.expressed in the case of Indian Iron 
‘and Steel Company v. Banso Gopal (1), if 
that case purports to lay down broadly that 
.a license to dig minerals confers no interest 
or estate in the soil, and that a dispute con- 
-cerning mining rights is not one with which 


. the Magistrate can deal under section 145 


‘of the Criminal -Procedure Code. The 
definition of land, as given in the Criminal 
‘Procedure Code of 1898, is wide enough to 
‘cover mining rights and even prospecting ' 
or boring licenses which can only be utilised 
by going upon the land and exercising some 
„tights relating to it, Nor do I assent -to 
the proposition which seems to- have -been 
stated in that case that section 145, Criminal 
Procedure Code, is limited in. its scope to 
disputes relating to actual possession only, 
-if by that expression is meant possession 


` (1) 59 Ind. Cas. 4031.32 C. E. J. sah 22 -Cr. 
e Ji 9 7 7C a NG M 
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by squatting on the land. It is conceivable 
that. actual possession in that restricted 


sense may: be with some ‘one eise and the 


real dissension between the parties 
, may be regarding the exercise of some right 
over it or even under it without interfering 
to any appreciable extent the actual or 
manual possession of any one. In this 
category falls the dispute relating to collec-. 
tion of rents ‘or profits which. is expressly 
included in the definition of ‘land’ and 
,'"water- as given in the section. 
Jt is not necessary to probe into the 
question further in this case, but I wish to 
-guard myself against the view. urged res- 
tricting the. scope of section 145, Criminal 
"Procedure Code. I reserve my opinion as 
.to the applicability of section 146, Criminal 
Procedure Code in this case as the question 
.was not raised or discussed at the Bar. 
B. N, & W. C. A. Rule discharged. 


MADRAS HIGH COURT. 
- CRIMINAL REVISION CASE No. 263 OF 1922. 


(CRIMINAL, REVISION PETITION No. 234 OF ` 


. 1922). E 
m . September I, 1922. 

‘Present.—Mz. Justice Krishnan. 

"RAMASAMI CHETTIAR—COMPLAINANT-— 
PETITIONER 
VErKSUS 

cMUTHUVELU MUDALI AND OTHERS. 
; ^. ACCUSED—RESPONDENTS. C~ ~ 

Jurisdiction— Complaint, "filing of, effect of— 
- Revision — Complainant, whether can abject to juris- 
diction—Madras Town Nuisances Ati (IIL of 
.1889), s. 3. (42), offence under, whether cognizable 
‘by Bench of Honorary Magistrates. i 
- The mere filing of a complaint invoking- the 
‘jurisdiction of a Magistrate, does not invest the 
Magistrate with jurisdiction, if otherwise he had 
‘no jurisdiction to try the offence, and it is open 
to a compleinant,:in revision to the. High Court, 
“tò object tothe jurisdiction of the Magistrate, 
: (p 239, cok.1,)- 

Inasmuch as an offence ida section 3 (12) 
‘of the Madras Town Nuisances Act falls within 
“clause (2) of r: 1 of the Rules for the ` guidance 
.of Honorary Magistrates, a Bench .of. Honorary 
;Magistrates has power. to entertain a complaint 
m respect ‘of such an offence. (p. 239, col. L,) 


e X Soe EN ba X. , Oolaganadan;. . 
Weir 916, 2 Weir 327,4 Ind, "Dec. (x. $J* 811, 
referred to. 


+ 


` > not-mentioned in r. 
- covered 
- tion 48: of the old Madras Police Act, XXIV ' 


bad ire d provisions. 


" (2 


-~ 


Pahou under Er 435 and duet the 
Code of. Criminal Procedure, 1898, praying 
the High Court to revise the judgment ‘of 
“the. Court of the Bench of- Magistrates. at 
Cuddalore, in Summary Trial No. 1027-. of 
IQ2I.. . : 

Mr. T. R. Srinivasa Sane for ihe: 
Petitioner.—The accused: were -wrongly. ac- 
‘quitted of the offence under section 3 (12) 
-of Madras Act (IIl of 1889). . The Bench: 
Court has no jurisdiction to' try offences 
.not covered by rule framed under. section 
I6 of the Criminal Procedure Code. Rule 
‘I, which deals with offences triable. :bþ 
Bench Court, mentions only. sections 5,: 6 
and 7. It has been held an order -passed 


"by the Bench Court not duly . constituted 


-is invalid. Queen-Empress v. M uthia . ( 9 
M Ta Karim v. Emperor (2). 


J.C. Adam, Public Pigs cae 
us e Crown. The complainant hin 
self invoked ' the jurisdiction of the 


‘Court and .cannot be ‘heard to ques- 
tion it now. It-is a question of jurisdiction. 
‘The ^ Court cannot’ acquire eee 
merely by my complairt. . 

Mr. Patanjali Sastri, for the Accused:— 
Sections -3 and 4 of the:Act must be read 
“as part of the Police Act (vide section’ II). 
The conservancy offences under the Police 
Act aré-triablé by the Bench . Court < by 
‘virtue of r. 2, -framed under section 
-i6. The result is that Bench Court. can.try 
~ offences. under EROS .3; though. they are 
They are .in fact 
by xr. 2. "Ofc under: -sec- 
"of 1859, have been held. to -be triable Dy 
"the Bench Court. : Queen-Emfress. v. “Oolaga- 
""adan-(3y -~ 
Ma Tik; Sausa Aiyangar in iest- = 
Sections 3 and 4 are not exact reproduction 
of. old section 48 of the Act of 1859. -Present 
sections are wider in scope. Observations : 
dn Queen-Empress .v. Oolaganadan (3)- a 
“obiter with reference to clauses in section. 49. 
The offence in:question.is not one against 
The icd Con 


4 


-- 


-- * ow B - CL 


16 M. 410; 2 Weir I4;' 5 Ind, Dec. (x. s) 


"c 


13.M. 142; 1 Weir ‘gio; 3 Wi 
Tid. Dee. (wDEXMExS tte 


j 55. Ind. Cas. P 22: -Bom.. du Re 154. sat Lx 
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servancy” can only be used with reference - 


to clauses relating. to public health. 


ORDER.—This is a revision petition 
. by the complainant against the acquittal . 


of the accused by the Bench Magistrates 
of South Arcot. The ground taken is that 
.the Bench had no jurisdiction to try an 
. offence under: section 3, clause (12) of Act 
III of 1889. Curiously enough, the objec- 


-tion is taken by the complainant himself . 


who invoked the jurisdiction of the Bench. 
. This does not, however, prevent.bim from 
‘doing so in revision, for a Court cannot get 
‘jurisdiction if it had none under the law 
merely because complainant iud its 
‘ jurisdiction. 

On the.question of jurisdiction it is ar- 
‘gued that the Bench had jurisdiction only 
to try offences under sections 5, 6 and 
named in r, I, clause (5) (e) of the Rules 
framed by the Government for the guidance 
‘of Bench Magistrates under section 16 of 
the Code of Criminal Procedure. 
-swer to this argument is that section 3 is 
not mentioned in clause (5) (e) becuase it 
falls under the .earlter clause, clause (2), as 


an offence: against the conservancy clauses: 


of the Police Act punishable only with fine 
or with imprisonment for a term .not 
"exceeding one month. Though ‘section 3 
is in the Town Nuisances Áct, section II 
. of that Act directs that the section is to be 
‘read with and forms part of Act XXIV of 
1859, the Police Act. It was ruled:, in 
Queen-Emperess v. Oolganadan (3) that 
all the clauses in section 48 of the Police 
Act fell within the term “conservancy 
clause.” Section 3 of the Towns Nuisances 
Actis practically the same as clause (6) and 
part of clause (7) of section 48 of the Police 
Act. That case is, therefore, an authority 
for holding that an offence under section 

3 (12) of the Act III 1889 falls within clause 
io) r. I, of the Rules for the guidance of 
"Bench Magistrates and the Magistrates 
had jurisdiction to dispose of the “present 
case, ~- 

The -petition fails and is dismissed. 

Ve N. Ve- i 

NCC. A +S. 


The an-. 


Petition dismissed, ^ | 


| CALCUTTA HIGH COURT. 
CRIMINAL REVISION NO. 327 OF 1922. 
June 28, 1922. 
Present :—Mr. Justice Walmsley and. 
Mr. Justice. Suhrawardy. 
, MAHAMMAD OZIÜLLAH-—ACCUSED— 
PETITIONER 
ver$us 
BENI MADHAB CHOWDHURY— 


RESPONDENT. 

Criminal Procedure Code (Act V of 1898), s. 
196— Evidence Act ( 1 of 1872), ss. 78, 79, application 
of—Sanction to prosecute signed for Chizf Sec- 
retary, if evidence of authority of Local Goveri-~ 


^ 


ment —Presumption-—MWV'agistrate initiating pyocsed - 


ings, tf disqualified to receive complaint. 


A letter issued from the office of the Chief Séc- 
retary, to the Government conveying sanction, 
under section 196, Criminal: Procedure Code, to 


-a prosecution under section 294 A of the Penal 
. Code, which is not signed by the Chief Secretary, 


but by some other officer on his behalf is no legal 


‘proof that the Local Government has: ordered 


or authorised the prosecution. The capacity 
of the Chief Secretary in such a: case being that 
of'a delegate of the head of the Local Government, 
thé order could not be certified on his behalf. 
In such a case the order must be proved according 
to the provisions of section 78 of the Evidence 


Act. 


Jpurba Krishna Bose v. Emperor, 35 C. 141; 
7 C. L.. J. 49; 7 C L. J. 10; 2 M. L. T. 509, 
distinguished. ' 
There is no bar to a Magistrate receiving a 
complaint. by reason of the fact that he sub- 
mitted a report to Government for the purpose 


‘of obtaining the sanction required under section 


196 of the Criminal Procedure Code. (p. 240, col. 2.) 
Lahhai Narayan Singh v. Emperor, 6 Ind. Cas. 

276; x4 C. W. N. 58595; 37 C. 221 ; 11 C. L. J. 415; 

II Cr. L. J. 305, referred to. 

~ Criminal révision against the proceeding 

under section 294A of the Indian Penal Code, 

pending before the Additional Sub- Divi- 

sional Magistrate, Chittagong. 

. Babus Dasarathi Sanyal, Manmatha N ath 

Mukherjee, Tarakeswar Pal Chowdhury, Jnan 


.Chunder Roy ‘and Lalit Mohan Sanyal, for 


the Petitioner. 
Mr. Orr, for the Crown. 


JUDGMENT. 
Walmsley, J.—The petitioner has been 
placed on. his trial upon a charge under sec- 
‘tion 294 A of the Indian Penal Code.. : 
^. The Police :reported the facts upon which 
‘the charge is based, and Mr. Burrows, as 
Additional. District Magistrate, submitted 
a report to Government for the purpose 
of obtaining the - sanction. required, - by 
section 196, Criminal Procedure. Code, aud 
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the authority was. conveyed in, a letter 
issued from the Chief Secretary's Office, 
and signed: by Mr. A. Cassells for Chief 
Secretary. -A Police Officer then made a 
complaint to Mr. Burrows, and the peti- 
tioner was summoned. On the.day fixed 
for hearing Mr. Burrows transferred the 
case to another Magistrate. 

On these facts.two, objections are . based. 
The first is that Mr. Burrows was not com- 
petent to.take cognizance of the case at 

‘all, becausé he had taken a part in initi- 
ating the proceedings. "The second is that 
: the authority is defective because the letter 
'issigned by Mr. Cassells, and not by the 
Chief Secretary himself. 
~ I cannot see any merit in the first objec? 
. tion, save to the extent that Mr. Burrows 
| would ‘have been well advised to direct 
"some other Magistrate to receive the com- 
| plaint, instead of transferring the case for 
- trial after issuing process. | 
The second objection is extremely tech- 
nical, but I think that effect must be given 
: to it. | 
* . Under section 196, Criminal Procedure 
. Code, the complaint must be made by order 
of or under authority from the Local Gov- 
‘ernment. ` The Evidence Act lays’ down 
, the conditions under which the Court may 
- accept -a mere letter as proof that the order 
“has been issued or the aüthority conferred 
“by the Local Government. Under section 
-79 it must draw certain presumptions, and 
-if Mr.- Stephenson had himself signed the 
letter the order would have been ' proved. 
“ When it was argued in the case of Apurba 
Krishna Bose v. Emperor (1), that the head 
“of the Local Government, then the Lieu- 
tenant-Governor, ought to have signed 
“the order, it was said that he must, neces- 
‘sarily, and ordinarily does, communicate 
“his ‘orders through his accredited and gazet- 
ted officers, but in .that case the sanc- 
tion had been signed* by the Chief Sec- 
retary. That .decision, therefore, has no 
.bearing on the present case, for here the 
-letter is signed by Mr. ‘Cassells for the Chief 
Secretary. . Mr. Cassells.was at. the time 
‘Deputy Secretary,. according to the Civil 
List, but he.did not claim for himself any 
, official position: he merely signed on behalf 

Y) C.141; 7 C. I. T. 49; 7 Cr. L. J.-10 52 

ut ). P: soo, Scd ie: ir 3 : É 


-— 


.not certify 
"Stephenson, whose own capacity was that 


.of the Chief Secretary. In these circum 


stances, I think it must be held that there 


‘is no legal proof that the Local Government 


has ordered or authorised the prosecution. 
No presumption arises as to Mr. Cassell’s . 
capacity to sign the letter, and he could 
the order “on behalf of Mr. 


of a delegate. i E 
The result is that the Rule is made ab- 


.solute and the proceedings quashed. The 
‘petitioner will be discharged from his bail. 


. Suhrawardy, J.—I agree. "The first ob- 
jection is that on general principles the 
Additional District Magistrate should not 


have taken cognizance of the.case, as he 


-had himself taken part in the initiation 


of the proceedings. It is argued that if a 
Magistrate in the position of the Additional 
District Magistrate takes cognizance of a 
case, the provisions of sections 202 and 203, 
Criminal Procedure Code, which empower 


-a Magistrate to dismiss a complaint or en- 
| quire into its truth, become futile and mean- 


ingless. I do not think there is any sub- 
stance in this argument. As has been 
observed by Carnduff, J.,.in the case 


‘of Lakhai Narayan Singh v. Emperor 


(2), there is no bar prescribed by the 
Code of Criminal Procedure to a Magistrate 
in such a. position receiving a com- 
plaint whereas section 556 may render him 
incompetent to try it. Moreover, section 


.rgo (c), Criminal Procedure Code, gives ex- : 
‘press jurisdiction to a. Magistrate to take 


cognizance of an offence even “upon his 
own knowledge" in which event, it is clear, 
sections 202 and 203, Criminal Procedure 
Code, are of as little avail as in the present 
case: : 
With reference to the second ground 
I agree in holding that the sanction required 
by section 196, Criminal Procedure Code, 
has not been properly proved in this case. 
That section demands a sanction by the 
Local Government. The sanction in this 
case is contained in a letter which is headed 
“From H. L. Stephenson, Ésq.; C. S.1., C.LE., 
Chief Secretary to the Government. of 
Bengal" and signed “A. Casselis, for Chief 


Secretary to the Government of 
(2 6 Ind. Cas. 276 ; 14 C. W. N. 589; 37 C. 
221; Ix C. L. J. 415; xx Cr. L. J. 303. 
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Bengal" This order of the Government 
Sanctioning the present prosecution has 
_to be proved according to the provisions 
of section 78 of the Evidence Act, which 
requires that an order of the Local Gov- 
ernment, may be proved 'by the record 
certified by the head of that department. 
The original letter is not on the record but 
there is a copy which is defective and does 
not appear to be a certified copy under 
section 76 of the Evidence Act. Besides, 
the letter does not purport to have been 


signed or certified by the head of the depart- ` 


ment to attract the presumption arising 
under section 79, of the Act. Had Mr. 
Cassells issued the letter in the official 
capacity he held, I doubt, if it would not 
have then been in order, as all orders of the 
Government are issued through its ac- 
credited officers. We do not know and no 
evidence has been given to prove what 
authority Mr. Cassels had to sign for Mr. 


Stephenson. I am not sure if the prose-, 


cution cannot prove that proper sanction 
has been accorded by Government de hors 
the letter under consideration, but no such 
material being before. us, we have no al- 
ternative but to quash the proceedings 


based on a.document which does not satisfy: 


the requirements of law. 
B. N. l - p i eo. . 
Rule made absolute ; 

- Proceedings quashed. 


CALCUTYA HIGH COURT. 
CRIMINAL  REVISIONAL JURISDICTION. 
March 10, 1921. 
Present .—Mr. Justice Teunon 
Mr. Justice Ghose. 
ABDUL LATIF YUSUFF, In the matter of 
—ÁCCUSED—PETITIONER 
l wersus 
ABU MOHOMMED  KASSIM—COMPLAIN- 
; ANT—OPPOSITE PARTY. 
Criminal Procedure Code (Act V of 1898), s. 


i81 (2)—Criminal breach of trust, offence of 
Forum— Jurisdiction of Criminal Courts. 


and 


Accused was employed by a firm at Singapore, 
but had to account for all monies received by him 
at Calcutta; the firm filed a complaint against 
him of criminal breach of trust before the Pre- 
sidency Magistrate at Calcutta, and it was con- 
tended that as the alleged offence was committed 
at Singapore, the Calcutta Court had. no jurisdic- 
tion: 


n: ; 

Held, thatinasmuch as the accused had to ac- 
count at Calcutta, the Calcutta Court had juris- 
diction to adjudicate upon the complaint. 


Simhachalam v. Ratt Kanta Laha, 41 Ind, Cas. 
138; 44 C. 912; 21 C. W. N. 573; 25 C. L. J. 451; 
i8 Cr. L. J. 762, distinguished. 

Colville v. : Kristo Kishore Bose, 26 C. 746; 3 
C. W, N. 598; 13 Ind. Dec. (N. $) 1077, followed, 


Rule. 


. Mr. Meghnad Mitter and Babu Santosh 
Kumar Bose, for the Petitioner. 


Babu N arendra Kumar Bose, for Babu 
Monmotha Nath Mukherjee and Babu Satindra 
Nath Mukherjee, for the Opposite Party. 


JUDGMENT.—-In thiscase the allegations 
made in the complaint against the accused- 
petitioner are that while the accused was 
in the service of the complainant firm at 
Singapore, he committed criminal breach 
of trust in respect of a sum of Rs. 12,379 
and goods to the value of Rs. 2,386-13-0, 
The complaint was made to the Presidency 
Magistrate of the Northern Division on the 
r7th of June,-and the accused obtained the 
present Rule on the roth of January 1921, 
‘His.contention is that on the allegations made 
by the prosecution the offence complained 
of, if any, was committed and completed 
in Singapore and that the Courts in Calcutta 
Have no jurisdiction to try the case. In 


. support of this contention reliance is placed 


on: the provisions of section -x8r (2) of the 
Code of Criminal Procedure and the decision 
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MATH! VENKANNA, In re. 
of this. Court reported as Sqmhachalam. v. 
Ratt Kanta Laha (1). 

But here the further case of the prosecu- 
tion was that for all monies received the 
accused was to account at Calcutta. Thus, 
the decision directly in point is that reported 
as Colville v. Kristo Kishore Bose (2). 
Following that decisiox, we must hold that 
on the allegations made the Courts in Cal- 
cutta have jurisdiction. 

We, therefore,. discharge this Rule. 


wW. C. A. Rule discharged. 


(x) 41 Ind. Cas. 138; 44 C. 912; 21 C. W. IN, 
.573; 25 C. L~ J. 451; 18 Cr. L. J. 762. 

(2) 26 C. 746; 3 C. W. N. 598; 13 Ind. Dec. 
(N, 8.) 1077. 


MADRAS HIGH COURT. 
CRIMINAL REVISION CASE No, 239 
OF 1922. 
(CRIMINAL REVISION PETITION No. ZII, 
OF 1922.) 
November I5, 1922. 
Present:—Mr. Justice Wallace. 
MATHI VENKANNA, In ve—AND OTHERS 


—ACCUSED—PETITIONERS. 

Penal Code (Act XL V of 1860), ss, 143, 447— 
House trespass by member of unlawful assembly— 
Composition of offence under s 447— Conviction of 
accused under s, 143, legality of. 

In the case of a house trespass by members of 
an unlawful assembly the conviction of the accused 
under section 143 of the Indian Penal Code is not 
‘illegal even though the offence under section 447 
` had been compounded. (p. 242, col. 2.) 

Basireddi v. Sheikh Khayrat Ati,20 Ind. Cas. 
618, 17 C. W.N. 948; 14 Cr. L. J. 458, 
referred to, 


The essence of the offence under sect on 143, 


Indian Penal Code, is the combination of several 
persons, united in the purpose ‘of committing a 
crimiual offence, and that purpose constitutes 
in itse an offeace distinct from the criminal 
offence which these persons agree and intend to 
eorumit. (p. 242, col, 2.) 
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. and 2, 
owner of the field on which the alleged 
. trespass took place. 


[1923. 


Petition, under sections 435 and 439 of 
the Code of Criminal Procedure, 1898, 
praying the High Court to revise the judg- 
ment of the Court of the Divisional Magis- 
trate, Bandar, in Criminal Appeal No. 46 > 
of I921, preferred against the judgment 
of the Court of the Stationary Subordinate 
Magistrate, Bandar, in C. C. No. 377 of 


1920. 
Mr. T. Ramachandra Rap, -for the 
Petitioners. 


The Public Prosecutor, for the Crown. 

ORDER.—The only point raised in this 
petition is that the conviction under 
sections 143 and 147 of the Indian Penal 
€ode was illegal, since the offence under 
section «447, Indian Penal Code, was com- 
pounded. 

It appears that on 5th July 1929 a come 
promise petition was put into the lower 
Court signed by the first petitioner (first 
accused) and porsecution witnesses Nos. I 
P. W. No. 1 being the alleged 


The case was being 
prosecuted by the Police and the compro- 
mise petition was rejected by the lower 
Court as the offence under section 143 of 
the Indian Penal Code is not compoundatle. 

The common object charged against the 
accused as members of an unlawful assembly 
is the criminal trespass aforesaid. Peti- 
tioner contends that, since the parties had 
a legal right to compound that trespass, 
such a composition has the effect of annull- 
ing the common object charged and, there- 
fore, the charge under section 143, Indian 
Penal Code, falls to the ground. 

I am not prepared to support this con- 
tention. The essence of the offence under 
section 143, Indian Penal Code, is the com- 
bination of several persons united in the 
purpose of committing a criminal offence 
and that purpose constitutes in itsel an 


_offence distinct from the criminal offence 


which these. persons agree and intend to 
‘commit. The compounding of one offence 
does not mean that the offence has not 
been committed; but that it has been 
committed, though the victim is, willing 
either to forgive it or to accept some form 
of solatium as sufficient compensation for 
what he has suffered. The law allows P. W. 
No. x to so deal with the offence of 
criminal trespass, but not with the offence 
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of ‘Give ''or:- more: persons : combining’ to ' 


effect that criminal trespass. | 
Petitioners refer me to the ruling quoted in 
Basireddi. v. Sheikh: Khayrat Ali (x) 
but that ruling does-not say that the- com: 
position of -the.offence: of; house trespass 
and grievous: hurt in that case had the effect 


in law of compounding the offence of being" 


members of.an unlawful assembly, whose’ 
‘common object was the commission of 
those offences, .It rather implies the oppo- 
Site. ; 

The petitioner's objection, therefore, fails. 
I dismiss this petition. 

V. N. V. 

N. H. ` 

Petition dismissed. 


d) 20-Ind. Cas 618; 17 C. W, N 948; 14 Crs- 
Jan I 458. : l 


fd ee 


‘persons were convicted, 
“of December 192r, under section. 17 (2) 
‘of .the. Criminal. Law Amendment Act 
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JUDGMENT.—This application in revi- 
sion is of an unusual kind. Fifty-five 
on the  roth 


(XIV ʻof 1908) and sentenced to vari- 
ous terms of imprisonment and fine. The 
imprisonment was,ig some cases, rigorous 
and, in some cases, simple. These per- 
sons could have appealed. They did not 
appeal. The period of- appeal has long 
since. expired. On the 26th .of July 
1922, something more than seven months 
after their. convictions, this application 
has been put in on revision, not by these 
persons, but by a practising Pleader of 


" Cawnpore called Babu Narain Prasad 


Nigam, on their behalf, suggesting that the 
convictions be set-aside. The - learned 


` Counsel, who appears for Babu Narain 


Prasad in support of this application, 
has stated very frankly that the fifty-five 
persons in question,. who were convicted, 
have not themselves applied.to this Court 
and that they, in no way, approach the 
Court on the subject of the legality of the 
convictions passed against them, or the 
legality of the sentences passed upon them, 


“ or the severity of those sentences. These 


ALLAHABAD. HIGH COURT.. 
CRIMINAL REVISION No.395 OF 1922. 
. July 27, 1922. 
Present:[—Mr. Justice Stuart. | 
NARAIN PRASAD- NIGAM AND OTHERS 
—APPLICANTS ” | 
l UeYSHS ' 
EMPEROR——OPPOSITE PARTY. 


Ciiminal Procedure Code ^ (Act V of 1898), s.--- 


435, Proceedings under— Person convicted not contest. 
"ng propriety of conviction, ny t 

Under the very extensive powers contained in 
section 435 of the Criminal Procedure Code, the 
High Court can call for and examine the record 
of proceedings if the necessity for so doing has been 
brought to its notice in any manner, and it is 


- Satisfied that there are a priori grounds for appre-. 


hending a miscarriage of justice, but it should be 
. loath to interfere on behalf of a person convicted 
in’a criminal case, if that person is an adult 
' of ordinary intelligence when that person himself 
in no way contests the propriety of his conviction. 
(p.244, col. 1) — A ; 

Criminal- Revision from an order of the 
District Magistrate, Allahabad. 


. Mr. A. P.- Dube, for the Applicants. 


learned Counsel, 


fifty-five persons apparently have deliber- 
ately refrained from taking any action 
in this.matter either by way of appeal or 
revision, but Babu Narain Prasad Nigam 


“has applied on their behalf (I am given 
‘to understand, without their consent) in 


what he ‘considers to be the public interest. 


I give, in the first place, my considered 


Opinion that a Court should be loath to 
interfere on behalf of a person convicted 
in a criminal case if that person is an adult 
and of ordinary intelligence when that 
person himself in no way contests the 
propriety of his conviction. The 
who has argued this 
application, informs me that allthese fifty- 
five persons are adults, that.they are all 
of full mental capacity, and that the majo 
rity (if not all of them) are men of educa 
tion above the average. They have re- 
fused to .move the Court, and from the 
decision with which I am asked to intere 


fere, it appears that they refuse to recoge 


nise the existence of any Court established 
by the British authority in India. I pre- 
sume they include the High Courts among 


r 
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other tribunals. I am, therefore, asked 
in. this revision to look into the matter 
on behalf of persons who not only have 
not requested me to look into the matter 
on their behalf but who, as far as I can 


see, refuse to recognize my authority or, 


my existence. This.appears to me a some- 
what amazing  sityiation. However, 
it has. been urged upon me that in the 
interests. of justice I should at least read 
the judgment which it is proposed to 
set aside. (Of course, it is perfectly clear 
that under the very extensive powers 
contained in section 435 I can call for. 
and examine the record of proceedings 
if the necessity for doing so has been brought 
to my notice in any manner. Mr. Nigam 
has as good a tight to bring the matter 
to. my notice as any body. else in India, 
and, if I .so desire, I 
edly send for the record. But before I do 
' so, it would be necessary for me to. be satis- 
fied that there are a priori grounds for 
apprehending a miscarriage of justice. My 
position: is simply this. Mr. Nigam has 
brought the matter to my. notice aud filed 
a copy of the judgment. The matter 


might equally well have been brought 


to my notice by a paragraph in a news- 
paper or a placard on, a wall or an anony- 
mous. post card. It would be 
. me, on information, contained. in a news- 
paper, a placard. on a wall or an anony- 
mous post card, ta take action if I con- 


sidered that sufficient. grounds were estab-: 


lished to justify my so doing. “So the 
case here stands. The judgment has been 
brought before me and read to me. I have 
heard the learned Counsel’s arguments. 
One of the arguments which I have heard 
contains the assumption that there can 
be no evidence upon the record except 
that to which the Magistrate refersin his 
- judgment. That assumption is, of course, 
unjustified. The remaining points taken 
are points of a technical nature. They 
might have been interesting points to argue 
if the persons in question had appealed, 
'" as'they had a right to appeal, but they 
are not points to which I should be dis- 
posed to attach the slightest importance 
in am application for revision made by the 
convicted. person, himself, and I certainly 
.do. not attach the slightest. importance 
ta. them. when stggested,-as they are sug- 


can  uüundoubt- - 


open to 


gested, not by the persons convicted but 
by a gentleman who has not satisfied me, 


'jn any way, as to his responsibility, and 


who admittedly has no authority on be- 
half of the persons convicted. There is 
nothing to show me that there has. been 
any miscarriage of justice. In these circum- 
stances, I have no hesitation in, rejecting 
this application, which I reject accordingly. 

W.C. A. & N. E l 
- Application rejected. 


MADRAS. HIGH COURT. 
CRIMINAT, Revision. CAS& NO. 490 OF 1922. 
(CRIMINAL REVISION PETITION NO. 416 

OF 1922). l 

October 3r, 1922. 
Prescnt:—Mr. Justice Wallace. 

KAKARLA CHINNA CHENDRAVVA— 
COUNTER-PETITIONER-—PETITIONER 

YErSUS 
MADDUKKURI SUBBARAYUDU—. 

PETITIONER—COMPI,AINANT—RESPONDENT:; 

Criminal Procedure Code, ( Act V of 1898), ss. ro 

(2), 107— Additional, District Magistrate, powers 


of—Order under s, 197, nature of— Reasons, 
whether should be  vecorded— Notice. io accused. 
unnecessary, 


Where, under section ro (2) of the Criminab 
Procedure Code, the- Local Government appoints. 
an Additional District Magistrate and confers 
upon him “all the powers of a District Magistrate 
under the Code,” such powers are not confined to 
those ennmerated'in Schedule UI (v) of the Code. 
but include all powetfs-with which a District 
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Magistrate is invested under the Code, and where 


one of the powers exercised by a District Magis- 
trate is the power.to pass an order of sanction 
under section 197, it is within the. competence 
of au Additional District Magistrate, empowered 
under section 10 (2), to exercise this latter power. 
. (p. 245, col. 2.) 
An order of sanction under section 197 of the 
. Criminal Procedure Code is more of the nature 
' of an executive thax a judicial order, and. a Magis- 
trate is not bound to record reasons for such an 
order, but the order should refer to some distinct 
offence and not be so vague as to make, it ob- 
vious that the Magistrate had not come to a 
decision of hisown that reasonable grounds existed 
for the prosecution. fp. 245, col. 2.) 

Queen- Empress v. Samavier, 136 M. 468; 3 M. L. 
J. 227; 2 Weir 220; 5 Ind. Dec. (N. $.) 1033 and 


Kalagava Bapiah, In the malter of, 27 M 54; 2° 


Weir 227; 578 & 263; referred to. 

It is not necessary that the accused should have 
notice before Sanction is granted under section 
197, Criminal Procedure Code. fp. 245,'col.2.] 

Kalagava Bapiah, In the malter of, 27 M 54 ; 2. 
Weir 227; 578 & 263, relied on. 


Petition, under sections 435 and 439 


of the Code of Criminal Procedure, 1898, 
praying the High Court to revise an order 
of the Court of the Additional District 
Magistrate,  Kistna, L. Dis. No. 23-7835 
of 1922, dated the rst May 1922, accord- 
ing sanction to prosecute the petitioner 
herein under section 197 of the Code of 
Criminal Procedure for an offence under 
section 392 of the Indian Penal Code. 


‘Mr: V. Suryanarayana, for the Peti- 
tioner. | l 
^ Mr. F. S. Vass, for the.Public Prose- 


` cutor,’ for the Crown. 


ORDER.—The first point taken in this. 


petition is that an Additional District 
Magistrate has no authority, unless spe- 
cially empowered by designation: bv. the 
Local Government, to pass an order of sanc- 
tion under section 197, Criminal Procedure 
Code. : 

It is not disputed in this case that by G. 
O., dated 9th October 1874, the Local - Gov- 
ernment has empowered all District Magis- 
trates to pass ordérs of sanction under sec- 
tion: 197, Criminal Procedure Code, and 


that by G. O.,. dated 24th of January 1922, 


it conferred on Mr. Senneck "all the powers 
of a District Mavistrate." This last power is 
‘conferred under the provisions of section I0 
(2), Criminal Procedure Code, which enalles 
the Local Government to appoint an Addi- 
tional District. Magistrate and to confer 
on him "al! the.powers of a District 


i 


x 


.point from another angle, 
8 


Magistrate under this Code", The ordinary 
powers'of a District Magistrate under that 
Code are set out in Schedule III (v) which 
makes no reference to section 197. Peti- 


tioner' contends that the scope of the powers 


conferred under section ro (2) is limited 
by its language to the powers set out in 
Schedule III (v). On consideration, I 
am of opinion that this view is too narrow. 
Under the first G. O. noted above, the 
Magistrate had, on the date of the second 
G. O., the power to pass an order of sanc- 
tion under section 197, Criminal Procedure 
Code, and was exercising that power under 
that Code. it was in fact then one of the 
powers of the District Magistrate exercised 
by him under the Code which, therefore, 


“may be passed on by the Local Govern- 


ment under section xo (2) to the Addi- 
tional District Magistrate. To view the 
section 197 
authorises the T.ocal Government to de- 


,Signate some officer as the officer em pow- 


ered under section 197, just as section Io 
(Dby virtue of which designation he is 
empowered to exercise (nier alia the powers 
set out in Schedule III (v) and section 
10 (2) authorises it to transfer to the Addi- 
tional District Magistrate all the powers 
it has conferred under the Code on the 
other officer designated by it as District 
Magistrate. I, therefore, hold that this 


. contention of petitioner must fail. - 


The next point taken is that no rea- 
sons have been stated for granting the 
sanction. 'The only authority in point 
quoted before me is Queen-Empress -v. 
Samavier (1, which does not - lay 
down that the officer must state his rea- 
sons, but only that the sanction order 
must refér to some definite offence, and not 
be sọ vague that it is obvious that the 
sanctioning officer has not come to a de- 
cision of his own that reasonable grounds 
existed for the prosecution: The analogy 
of section x95 will not be in' point, for 
in the case of that section a special appeal 
lies, and thus. something in the nature of 
a judgment has to be written by the 
original Court. In cases under section 190, 


'no, reasons are necessary and the order to 


‘prosecute ‘is 


sufficient. Action taken 
under section 197 is more of the nature of 


(1) 16 M. 468; 3 M. L. J. 2275 2 Weir 220; 
5-Ind. Dec. (N. 9. ) 1033. 


— 


246 | 
BUTA: SINGH V. EMPEROR. . 


excutive than judicial action, see Kalagava 
Bapiah, In the matter of (2). I am not 
prepared to hold that the. lower Court 
acted with any irregularity in not record- 
ing reasons. l 

The negt point is that the sanction has 
been granted after and not before the com- 
plaint. For the decision of this point 
sufficient facts have not been put before me. 
If this sanction is going to be used to vali- 
date a trial om a complaint already laid 
without sanction, then petitioner's point 
would be good, though it would be 
“a point more properly taken before the 
Trying Court. But if a complaint is going 
to be laid in consequence of this sanction, 


then petitioner has no valid objection to it., 


As to the petitioner having received no 
notice before sanction was granted, that 
is unnecessary. See Kalagava Bapiah, In 
the matter of (2). l |. 

I, therefore, see no reason to interfere in 
this case and dismiss the petition. 

V. N. V.. 


W. G. A Petition dismissed. 


(2) 27 M. 54; 2 Weir 227,578 & 263. 


LAHORE HIGH COURT. 
CRIMINAI, REVISION PETITION No. 

OF I922. 

December 9, 1922. 
Present:—Mr. Justice Scott-Smith. 
BUTA SINGH AND OTHERS--ÁCCUSED 

—PETITIONERS 

: DEN SUS . 

EMPEROR, tHroucH BISHAN DAS 

— RESPONDENT. 


Criminal Procedure Code (Act V of 1898), 
S. 439— Revision— Charge, setting aside of. 


1222 


A High Court has the power to set aside in 
revision an order of a Magistrate charging an accus- 
ed person with an offence, but it should exercise 
that power only in very exceptional cases. 

Emperor v. Bishen Das, 8 Ind. Cas. 1161 ; 33 P, 
R. 1910 Cr; 57.P. L.R. 1911 : 12 Cr. L. J. 50; 
so- P. W. R. 1910 Cr., referred to, : 
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in very exceptional cases. 
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Petition, under. section 439, : Criminal 


' Procedure Code, for revision of an order of ' 


the Sessions Judge, Lyallpur, dated the 24th. 
July 1922, affirming that of the Magistrate, 
First Class, Lyallpur, dated the r4th July 
1922. 


- Mr. Nanak Chand, for the Petitioners. | 
Lala Ram Chand Manchanda, for the 
Respondents. wr 


JUDGMENT.—This is an application by 
the accused in a criminal case for re- 
vision of the order of a Magistrate charg- 
ing them with an offence under section 
420? Indian Penal Code. This Court cer- 
tainly has the powers, see Emperor v. Bishen 
Das (1), to set aside the charge but 
it should, I consider, exercise it only 
It is contended 
that the present case is really of a civil 
‘nature. If complainant is owed money 
by the accused for goods supplied and not 
paid for, he can claim it in the Civil Courts, 
but if the accused entered into a conspi- 
racy to cheat him by obtaining from him 
goods which they have no intention of pay- 


ing for, then they can be prosecuted crimi- — 
nally. Without expressing any opinion on 


the merits of the case, I consider that this 


-is not such an exceptional case where this 


Court should set aside the charge and I, 
therefore, reject the application. SE 


S. D. Application reiectsd. 


(1) 8 Ind. Cas. 1261; 33 P. R. 1910 Cr. ; 57 P. L. 
R. 1911; 12 Cr. L. J. 50; 50 P. W. R. 1910 Cr.. 


PATNA HIGH COURT. 
CRIMINAL REVISION No.. 85 OF 15272, 
April 4, 1922. 

Present :—Sir Justice Jwala Prasad, Ki, 
and Mr. Justice Coutts. 
OLAVET KHAN—PETITIONFR 
VEYSUS 
EMPEROR--Or»rosrrg PARTY. 
Criminal Procedure Code ( Act V of 1898), ss. 


423, 439— Appeal heard in the absence of Counsel— 
Revision, whether competent 2 00 le 
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A High Court has no power, under section 439. 
of the Criminal Procedure Code, to set aside the 
judgment of a Court below merely upon the 
ground that the Counsel on behalf of the peti- 


tioner was prevented from being present in Court 
in time and, therefore, could not be heard. 
of. 


Criminal revision. against an order 
the Sessions Judge, Manbhum-Sambalpur, 
dated the roth February, 1922. 

Mr. Hasan Imam, for the Petitioner. l 

Mr. H. L. Nandkeolyar, (Assistant Govern- 
ment Advocate), for the Crown. 

JUDGMENT.— This application appears 
to be incompetent. The appeal in the Court 


below was disposed cf under sectione 423 of . 


the Code of Criminal Procedure after “ perus- 
ing the record " and considering the grounds 
of appeal. The appellant's Counsel could: 
not be heard, inasmuch as he was prevented 
from. being present in Court in time on ac- 
count of the Railway strike. . The appeal 
was, therefore, disposed of on the merits, 
and in revision we can deal with it.only 
' under section 439 of the Code of Criminal 
Procedure, under which the petition before 
us has to be disposed of under section 423 
of the Code. There is, therefore, no power 
in this Court to set aside the judgment of 
the Court below, merely upon the ground 
that the Pleader or the Counsel on behalf 
of the petitioner was not heard in the Court 
below. 

The applicetion is, 

N. Re. 


therefore, rejected. 
Application rejected. , 
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. pass with the alleged object of theft must fail if 


that object is not proved, yet when a charge has 
been definitely framed in which theft is alleged 
the accused cannot be convicted of house trespass 


_ with some other object without an amendment of 


the original charge, unless the Court is satisfied 
that he has.not in any way been prejudiced in his 
defence by the omission to amend the charge. 

.. Jharu Sheikh v. Emperor, 14 Ind. Cas. 
320; 16 C. W. N. 696; 13 Cr. L. J. 224, Mahomed 
Hossein v. Emperor, 92 Ind. Cas. 766; 41 C 743: 
15 Cr. L. J. 190; 18 C. W. N. 1247, followed. 

Criminal Revision. 

Babu Norendra Krishna Bose, 
Petitioner. 
` JUDGMENT.—The accused petitioner was 
tried on a charge of breaking open the khirki 
door of one Ram Lakhan Sonar to commit 
theft of property to the value of Rs. 30-4-0 
when caught red-handed and thereby of com- 
mitting an offence punishable under section 
457, Indian Penal Code. The finding of the 
Trial Magistrate and also of the Appellate. 
Court is that the prosecution has failed to 
establish that theft was the object with 
which the accused entered into the com- 
plainant’s house. They. have both held 
that he came to the complainant's house to 
carry on an intrigue with his wife, and, follow- 
ing the decisions of this Court in the cass 
of Koilash Chandra Chakrabarty v. Queen- 
Empress (x), Balmakand Ram v. Ghansume 
vam (2) and Premanundo Shaha v. Brindaban 
Chung (3), they have convicted the accused 
of the offence punishable under section 456, 
Indian .Penal Code. 

Though it cannot be laid down as a general 
rule that in all cases a prosecution for house 
trespass with the alleged object of theft 
must fail if that object is not proved, we 
think, as was held bv a Bench of this Court 


for the 


. inthe cases of Jharu . Sheikh v. Emperor 


CALCUTTA HIGH COURT. 
CRIMINAL Revision Case No. 848 or 1921. 
November 8, 1921. 
Preseut:—Mr. Justice Newbould and 
Mr. Justice Ghose. 
HAJART SONA R—AccusED—-PETITIONER 
üEFSMS 
EMPEROR-OrrosITE PARTY. 


Penal Code (Act XL V of 1860), s. 457— House 
trespass for theft, charge- of— Conviction for house 


ivespass with other object — Charge, amendment of— 
Prejudice to accused. 


Although it cannot be laid down as a general 
rule that in all cases a prosecution for house trese, 


(4) and Mahomed Hossein v. Emperor (5) 
that when a charge has been definitelv 
framed in which theft is alleged the accused 
cannot be convicted of house trespass with 
some other object without an amendment 
of the original charge unless the Court is 


satisfied that he has not been in any way 


prejudiced in his defence by the omission 
to amend the charge. In the present case 


16 C. 657; 8 Ind. Dec. (N.S.). 434. 

22 C. 391; II Ind. Dec. (N.S.}. 262. 

22 C. 994; II Ind. Dec. (N.S.). 660. 

14 Ind, Cas. 320; 16 C. W. N. 696; 13 Cr, Lg 


; 2924. 
J (3) 22 Ind. Cas. 766; 41 C. 743; 15 Cr. L J. 
190; 18 C. W. N. 1247. 
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had the petitioner been called upon to auswer 
the charge of the offence of which he has 
- been convicted he might have been able to 
- establish his. innocence. If an amended 
charge had been framed an important point 
which would have to be decided, it would be. 
whether the accused came to the complain- 


ant'shouse at theinvitation of his wife or not. 


That is a point to which,no enquiry appears 


to have been directed and there is no dis- . 


tinct finding on this point by either of the 
Courts. - | , 
We, therefore, hold that.the Rule succeeds 

ón the first ground on which it was issued 
and we accordingly make this Rule absolute. 
We donotthink itnecessary to direct a re- 
trial and the accused is accordingly acquit- 
ted. His fine, if paid, will be refunded and 
the bail-bond discharged. ` 

B. N. Rule made absolute. 


a en Mamagaman 


i | 
PATNA.HIGH COURT. 
CRIMINAL REVISION No 395 OF 1922. 
| August I, 1922. i 
Present:—Justice Sir Jawala Prasad, Kr. 
LALJI SINGH——COMPLAINANT 
| +-PETITIONER 
L UEYSUS ^ l 
NAURANGI LAIL AND OTHERS— 
' ACCUSED— OPPOSITE-PARTY. 
Procedure— Counter-zomblainis— Process issued 
in one andother postponed till its disposal— Reviston. 
Where, of two counter-complaints filed 
before a Magistrate, process is issued in one 
svhile the other is ordered to be put up after its 
disposi, the Magistrate does nol'contravene any 
rules of procedure and a High Court cannot in- 
terfere in revision with the discretion exercised 
by bisa. 


Application against an order of the Sub- 
Divisional Magistrate, Monghyr. 

. .Mr. G. C. Pal, for the Petitioner. 

. «Mr. Yunus, for the Opposite Party. 

` JUDGMENT.—The application seems to 
be premature. Two counter-complaints 
were filed before the Sub-Divisional Officer 
of Monghyr In one of them. the petitioner, 
Talji Singh, was the complainant and 
' in the other Naurangi Lal. Both the com-. 
plaints were referred to a probationary Sub-. 
' Deputy Collector for “enquiry and report?’ 
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under secton 202 cf the Code of Criminal 
Procedure. On receipt of the report the 
Magistrate issued process in the ce of 
Naurangi Lal and that case is being tried 


In the case of the petitioner, Lalji Singh, 


the Magistrate recorded. the following order : 
“Read Sub-Deputy  Magistrate's report. 
Put up after the d'sposal of the case of 
Naurangi Lal against No. 751" 

: Mr. G.C. Pal, on-behalf of the petitioner, 
contends that his complaint should have: 
been immediately disposed of either by dis- 
missing it under section 203 or by summon- 


.ing the accused under section 204 of the 


Code. . The learned Vakil has, however, 
failed to point out to me any rule of pro- 
cedure which the Magistrate has contraven- 
ed. I do not, therefore, think that 'I can 
at this stage in revision interfere with the 
diseretion exercised by the Magistrate. I 
do not think it permissible to enter. into 
the relative merits of the two complaints 
placed before me when the . matter is sub- ` 
Judice before a competent Tribunal, 

The application is, therefore, rejected. 

Gu Rule discharged. 


~ 


PESHAWAR JUDICIAL COMMIS. 
SIONER’S COURT. 
CRIMINAL REFERENCE No. 9 OF 1922. 
June 16, 1922. 
Present;—Mr. Pipon, J. C. 
HARNAM DASS—PETITIONER 
ersus 


SAIN DASS AND OTHERS—ACCUSED. 

Criminal Procedure Code (Aet V of 1898), ss. 
199, 248 (2), 333, 345. 439—Prosecution under 
S. 498, Penal Code—Complaint by agent of 
absent husband — Competency of agent lo compound 
offence— Acquiital on composition by agent —Sub- 
sequent complaint by husband, whether maintainable 
— Revision—Order of  acquittal—Miscasriage of 
justice. 

An agent prosecuting under the powers granted 
by section 199 of the Criminal Procedure Code 
for. the alleged abduction of another person’s 
wife, under section 498 of the Penal Code, is not 
legally competent to compound the case under 
section 345 ofthe Criminal Procedure Code on 
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behalf -of | the husband, ` whose interests wonid. 
not be affected by the composition ; and an order. 


of acquittat based on such a composition is not 
justified. [p. 250, col.2] ` ; 

Where, therefore, during the absence of a 
husband in jail his wife was enticed away, and 
his-aunt instituted a complaint under section 498 
of the Penal Code, but, subsequently, before the 
franing of a charge, withdrew it, whereupon 
the Magistrate, acting under section '345 of the 
Criminal Procedure Code, acquitted the accused: 

Held, that the aunt of the husband was not 
competent to compound the offence; that the 
order of acquittal was not justified, and that 


. the husband on release from jail was entitled to 


institute a complaint against the same accused 
and to have that complaint adjudicated upon. 
lp. 251, col. x.) 

~ An order of acquittal, without a charge having 
been framed against the accused, is justified only 


(1) in summons-cases by the operation of section ` 


248, Criminal Procedure Code; (2) under section 
345, When there has been a composition, and (3) 
under section 333, when the Advocate-General 
withdraws from the case, and where the Court 
considers it proper, even though a charge has 
not been framed, to. acquit the accused. The 


- last is a rare contingency. (p. 250, col. 1.) 


= 


The High Court will, in revision, interfere to 
set aside an order of acquittal which is illegal, 
having beeu passed on a composition which was 
invalid. (p. 252, col. T.) 

Emperor v. Pamzan Bachal, 24 Ind. Cas. 96r; 
4 S. L. R. 200; 15 Cr. L.'J. 553, Umer-ud-din 
v. Emperor, 2 Ind, Cas. 219; 32 ^ A. 317; 6 
A. L. J. 262 ; 9 Cr. I. J. 526 referred to. 


Case reported by the Additional Sessions 


Judge, Peshawar, dated the 4th January 


* 


. 'and the date of hearing 


1922. | | 
Mr. Mehta Mangal Sain, for the Appel- 
lant. 
Mr. Saad-ud-Din Khan, 
Respondent.. 


JUDGMENT.—The material facts of this 


K. S., for the 


‘case are these. The petitioner, Harnam Das, 


was.sentenced to four years' imprisonment, 
During his imprisonment his aunt, Musamanat 
Morni Devi, on the 23rd September 1919, 
lodged a complaint under sections 498/I09, 
Indian Penal Code, against three persons, 
Sain Dass, Musammat Mathro Devi and 
Musammat Gango, for the abduction of 


Musammat Durgo, wife of Harnam Das... 
‘The complainant also charged Musammat ` 


Durgo with adultery under section 30, 
Frontier Crimes Regulation. Warrants 
were issued for the arrest of the accused, 


was eventually 
fixed for'the 5th of November 1919, Be- 


fore that. date arrived, viz, on the 29th of 
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1919, Musammat Morni Devi 
application stating that -she did 
not wish to take further proceedings, 
and asking for the case to be“ filed.” 
The application was described as a dast- 
bardar nama, or application for with- 
drawal. Musammat Morni Devis state- 
ment was briefly recorded to the following 
effect : - “I instituted the complaint against 
the accused, but I do not wish to prosecute. 
My case may be filed. " Upon this. the 
Magistrate, Captain Betham, passed the 
following order on the 29th of October 
1919: ''Musammai Morni Devi states that 
she does not wish to continue with her case. 
I, therefore,.acquit the accused under sec- 
tion 345, Criminal Procedure Code.” On 
the 11th of August 1921, Harnam Dass, 
who had then been released from jail, in- 
stituted a fresh complaint against the same 
persons, under the same sections. The 
Magistrate, Captain Gaisford, after record- 
ing the statement of the complainant, 
passed the following order: “ As the 
above offence has already been a matter 
of a decision by the City Magistrate, where- 
in the latter acquitted the accused under 
section 345, Criminal Procedure Code, I 
am unable to take up this case, vide sec- 
tion 403, Criminal Procedure Code,” and 
dismissed the complaint. On application 
by Harüam Dass, the Additional Sessions 
Judge has referred the case to this Court. 
He has pointed out that the. order of 
acquittal of 29th of October 1919 is irregu- 
lar, inasmuch as (xr) .Musammat Morni 


October. 


Devi had no authority to compound, (2) 


that the application was one of withdrawal 
and not of composition, and (3) that the 
accused should legally have been discharged 
and not acquitted. 

The present case has been argued before 
me at considerable length by Counsel on 
both sides. For the petitioner it is point- 
ed out that there is a very clear dis- 
tinction between section Ig9, Criminal 
Procedure Code, and section 345, Crimi- 
nal Procedure Code. Section 199 lays 
down that the husband is normally the 
only person who can prosecute under .sec- 
tion 498, Indian Penal Code, but that a 
person having the custody of his wife on 
his. behalf can also prosecute. On the 
other hand, section 345, Criminal Pro- 
cedure Code, in tabulating the persons who 
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may legally compound, states clearly 

that the only person who can compound 
an offence under section 498, Indian Penal 
Code, is the husband of the woman. Sub- 
clause (4) of the same section lays down 
that if a. person, otherwise competent 
to compound, is incompetent by reason 
of minority or lunacy, the composition 


may be’ made by his guardian. It is 
argued that this sub-clause is  exhaus- . 
tive, and that it gives the only cases 


in which a representative may compound 
on behalf of a complainant. It does not 
say that a representative may compound 
in cases where the natural complainant 
is in jail. Nor does it make any allusion 
to the competency to compound of g 
person acting under section 199, Crimi- 
‘nal Procedure Code. Clause (7) of section 
345, Criminal Procedure Code, states cate- 
gorically that no offence.should be com- 
pounded except as provided by this section. 
As against this, Counsel for respondents 
argues that when a case is legally compound- 
able, and can- legally be brought. by a 
person who has the status of an agent 
acting for the complainant, such agent 
can clearly be presumed to have the au- 
thority to compound. There appears to 
me to be no force whatever in this argu- 
ment. ‘To begin with, in an ordinary case, 
such as that of causing hurt, the complaint 
need not. necessarily be brought by the 
person who has been injured. At the same 
time, no person, except the injured party, 
can legally compound. I cannot  sub- 
scribe to the very ingenious explanation 
put forward for the respondents that a 
person -competent to institute a complaint 
of hurt is not necessarily the agent of 
the -injured person, but may be any mem- 
. ber of .the general public. This point 
seems to.me to be perfectly. irrelevant. 
The provisions of section 345, Criminal 
Procedure Code, are perfectly clear, and 
if the Legislature had intended that d per- 
son who is not the aggrieved husband, 
but who has custody of the wife, and is, 


therefore, competent under section 199, ` 


Criminal Procedure Code, to prosecute 
under section 498, Indian .Penal Code, 
should have the power of making a com- 
position, this fact would have been clearly 
stated. Further, it is manifestly inequit- 


able to-.suppose - that .such an authority. 
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. quittal has been passed on an 
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could be granted. A composition, as” 
has been pointed out by the learned Coun- 
sel for the respondents himself, must imply 
a bilateral arrangement. He has indeed 
been at pains to show that in the present 
case  Musammat Morni Devi had 
received consideration for her withdrawal 
of the complaint by the simultaneous 
withdrawal of a complaint lodged in 
Rawalpindi by Musammat Durgo against 
her. It is hardly conceivable that an 
agent prosecuting under the powers grant- . 
ed by section 199, Criminal Procedure . 
Code, for the alleged abduction of another : 


person's wife should be allowed to com- . 


pound the offence by reason of.some con-: 
sideration which might be of personal 
benefit to the agent, but could be of none 
to the injured husband. As a matter of 
fact, this is precisely what is shown to 
have happened in the present case. It 


_is to my mind perfectly clear that M usam- 


mat Morni Devi was in no case com- 
petent to compound the case on behalf 
of Harnam Dass, that the composition can 
have no.effect upon his interests, and that 
no order of acquittal based upon such com- 
position was justified. There are  prece- 
dents to show that when an order of ac- 
invalid 
composition, the order of acquittal can be 
set aside upon revision. Emperor v. Ramzan | 
Bachar (x) deals with a case where the 
relatives of a deceased person made 
a composition with the accused under 
section 325, ludian Penal Code. It was 
held , that an acquittal on this com- 
position was invalid, and it was also held 
that section 439 (5) ), Criminal Procedure 
Code, was no bar to revision. The ruling 
published as Umer-ud-din v. Emperor (2) 
deals with a case where a soldier, ab- 
sent in Burma, authorised his brother to 
lodge a prosecution under section 498, In- 
dian Penal Code. The Court eventually : 
passed an order of acquittal on the ground 
that the said brother was not: competent 
to prosecute. It would appear from that 
case that, instead of asking for-a revision - 


i as Iud. Cas. 961; 7 S. L. R. 200; 15 Cr. 
L.J. 553 


(2) 2 Ind. Cas. 219; 3I, A, 3173 6 A. Lij. 


|. 262; 9 Cr. he J. 326, 


| 
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of the order of acquittal, a Court re-ttied 
the case, and treated the, acquittal as a 


nullity. The High Court declined to inter- ` 


.fere, holding that there was no valid ac- 
quittal, and that, even if there had been 


an acquittal, the High Court would have ` 


had:-no hesitation in setting it aside. I 
hold that there has been no composition 
in this case. 

Itis argued, however, for the respondents 
that even if there was no composition, 
the Magistrate was justified in acquitting 
the accused if Musammat Morni Devs 
application be treated as one merely for 
withdrawal. -I confess that I have some 
difficulty in following the argument put 
forward by the learned Counsel for the 
respondents. He refers to the ruling publish- 
ed as Emperor v. Ranchhod Bawla (3), where 
the learned Judges held that in a non-com- 
poundable case, where there had been no 
charge, the order should have been one 
of discharge. He asks me to draw the in- 
ference that.if the case had been com- 
pouridable the order should have been one of 
acquittal and not of discharge. In other 
words, he wishes to establish the theory 
that if a complainant withdraws from a 
case, the order should be one of acquittal 
in compoundable cases and one of dis- 
charge in non-compoundable.cases. There 
is, in my opinion, not the slightest justi- 
fication for this view. It is perfectly clear 
that there are only three contingencies 
under which a person can be acquitted 
without a charge having been framed 
against him, (I) in summons-cases, by the 
operation of section 248, Criminal Procedure 
' Code, (2) under section 345, ‘Criminal Pro- 
cedure Code, when there has been a com- 
position, and (3) under section 333, Cri- 
minal: Procedure .Code, when the Advo- 
cate-General withdraws from a case, and 
where the Court considers it proper, even 
though a charge has not been framed, 
to acquit the accused: This last and rare 
contingency need not be considered here. 
Section 248, Criminal Procedure Code, also 
does not apply, because the present case is a 
warrant-case. A composition under section 
. 345, Criminal Procedure Code, is the only 


contingency, therefore, which could warrant 


: (3) 18.Ind. Cas. 4134 37 B. 369; 15 Bom. J. 
RS 63,14 Cr. L. J. 77. 


- 
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absence, to 


cedure Code, 


‘of justice. 
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an order of acquittal without a charge being 
framed, I have already pointed out that 
there has been no valid composition, and 
it follows, therefore, that the withdrawal 
by Musammat Morni Devi could not jus- 
tify an order of acquittal. 


Counsel for the respondents takes up 
the further position that there has been 
no miscarriage of justice, and that I am 
not called upon to exercise the power of 
revision in ordér to redress it. He has 
put forward certain circumstances connect- 
ed with the case which, it may be added, 
are not supported by anything on the re- 
cord. 'There is, however, no doubt, some 
truth in them. Harnam Dass was senten- 
ced to imprisonment for trafficking in 
Musamtat 
attempted, during his 

sell Musammat Durgo. 
Musammat Durgo instituted a complaint for 
security under section 107, Criminal Pro- 
against Musammat Morni 
Devi, and Musammat Morni Devi lodged 
in Rawalpindi a complaint against 
Musammat Durgo's mother, alleging that 
Musammat Durgo had been made away 
with. These complaints were simultaneous- 
ly withdrawn, anditis this simultaneous 
withdrawal that is put forward as 
showing that there had been consideration 
for .a composition. Now, I consider that 
the character of Harnam Dass is 
quite irrelevant to the present proceedings. 
The account which I am given of the conduct 
of the parties, after His imprisonment, seems 
to me an additional reason for showing that 
there may actually have been a miscarriage 
Prima facie, Musammat Morni 
Devi would seem to have bargained with 
the rights of Harnam Dass in a way 
which was absolutely unjustifiable. It is 
also argued that Harnam Dass has his 
remedy in a Civil Court, and it is mentioned 
inter ala that the validity of his alleged 
marriage with Musammai Durgo will be 
contested. The point isthat Harnam Dass 
is clearly entitled, if he wishes, to lodge 
a complaint under section 498, Indian 
Penal Code, and he is entitled to have 
that complaint adjudicated upon. 
It is perfectly possible that the complaint 
in itself may be justifiably dismissed under 
section 203, Criminal Procedure Code, if 


Morni Devi 
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MARRUDA MATHU VANNIAN, In re. 
the alleged facts are not substantiated, 


whether before or. after an inquiry, under, 


section 202, Criminal Procedure Code. 
But the fact remains that there has been 
no adjudication whatever upon the facts 
of the complaint: It has. been thrown 
out on one ground and one ground alone, 
viz. that the Magistrate was debarred from 
taking cognizance of “it, because a valid 
order of acquittal was in operation. I 
-have .shown that the order of acquittal 
in question was illegal and invalid. Al 
‘though -Captain Gaisford may have been 
‘perfectly justified in taking the position 
that he could not proceed with the case 
whilesuch an order of acquittal was on record, 
there is nothing which debars me now 


from quashing that order of acquittal as 


as being passed on grounds 


3 


being illegal. The case. is clearly, one 
to be decided upon its merits. I, therefore, 
in the exercise of the powers of revision, 
set aside the order of Captain “Betham, 
“dated the 29th October 1919, as invalid, and 
Ifurther set aside the order of Captain 
Gaisford, dated the rrth November razr, 
i | no -longer 
subsisting, and i direct that the complaint 
be entertained on its merits by a Magis- 


. trate having jurisdiction. ) 


W. C. A. Order set aside, 


MADRAS HIGH COURT. 
CRIMINAL, REVISION .CASE No. 187 OF 1922. 
CASE REFERRED NO. 19 OF 1022, 
September 6, 1922. 

Presevi :-—Mr. Justice Oldfield and 

Mr. Justice Ramesam. . 

Inve MARUDA, MATHU VANNIAN 
AND OIHERS—ACCUSED. iK: 
Criminal Procedure Code (Act V of 1898), 
$s. 256, 537 (a)— Warvrani-case — Accused, right of, 
to state his case before and after framing of charge — 
Ivregularity— Witness, examination of, when com- 
“pleted, € 
> Where in a warrant-case the accused is examined 
-only before the charge is framed, and not also after 
the prosecution witnesses have been recalled for 
further cross-examination under section 256 of the 
Criminal Procedure Code, the procedure cannot be 
regarded as a mere error, omission or irregularity 
‘such asis contemplated in section 537 (a) of that 
Code, because the accused is entitled to an oppor- 


1 
* 
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tunity of stating his case both before and after th® : 
charge is framed. (p. 2:4, col 2) 

Mitarjit Singh v. Emperor, 63 Ind. Cas. 825; 
2 P. I. T. 520; (1922) Pat. 7; 22 Cr. L. J. 697: 
6 P. L. J. 644; (1922) A. ILR (Pat) 158 and 
Tinguturi Sriramulu v. Nalam Kyishna Row, 25 ` 


. Ind. Cas. 1001; 38 M. 585; (1914) M. W: N.:646 ; 


16 M. L. T. 303; 27 M. L. J. 589; 15 Cr. L. J.6673, 
referred to. i li 


Narayanaswamy Naidu, In ve, 1'Ind. Cas. 228; 
32 M. 220; 5 M. L. T. 233; 19 M. L. J. 15759 Or. 
L. J. 192 (T. B.), distinguished. ] 

The examination of a witness cannot be regarded 
as completed, until the last stage at which the law 
authorises its continuance , has been. passed. 


(p. 253, col. x.) ks 
Mit Singh v. Emperor, 63 Ind. Cas. 825; 6 
P. L. T. 520; (1922) Pat. 7; 22 Cr. L. J. 697; 2 P. 
L. J. 644; (1922) A. I. R. (Pat) 138, referred to. 

Case referred’ for orders of the High. 
Court under section 438 of the Criminal 
Procedure Code by the Additional District 
Magistrate, Taniore, in his letter dated 
the.rsth December r92r. 

The Public Prosecutor, for the Crown. 

JUDGMENT. 

Oldiield, J.—This reference, -` made 
by the Additional District Magistrate, 
Taniore, at the instance of the accused: 
in Calendar Case No. 365 of 1020 on the file 
of the Stationary Sub-Magistrate, Tanjore, 
raises two questions: (1) whether the latter’s 
procedure in examining the accused in this, 
a warrani-case, only before charge was 
framed and not also after the prosecution 
witnesses had been  re-called for further 
cross-examination under section 256 (1), _ 
Criminal Procedure Code, was correct ; (2) if 
it was not, whether there was an illegality 
vitiating the trial or an irregularity, on 
account of which we can, in the exercise of 
our discretion, refuse to interfere in revision. 

The accused are nct represented before | 
us. Butwehave had the advartage ofa 


‘very full and careful argument from the 


learned Public Prosecutor. ‘he first provision 
relating to the examination of the accused 
in a  warrant-case is section 253, Crimi- 
nal Procedure Code which provides that 
he shall be discharged, “ if, upon taking 
all the evidence referred to in section 252° 
that.is, the evidence of the prosecution wit- 
nesses "and making such examination - (if 
any) of the accused as the Magistrate thinks. 
necessary” hefinds that no case has been made ` 
out which would warrant a conviction, 
and section 254 directs in the contrary event 
the framing of a charge and section 255 ' 
the taking of the accused's plea. But, as 


" , 
h * f 
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the words “if any " and “as he thinks 
necessary” show, the examination at this 
stage depends on , the option of 

Magistrate, and to ascertain at what stage 
an examination 1s. obligatory, we must turn 
to . section 342, one of the general pro: 
visions relating to enquiries and trials under 
which “ the Court shall for the pur- 
pose aioresaid "' (of enabling tlie accused 
to explain any circumstances appearing 
in the evidence against him) “question him 
venerally on the case after the witnesses 
for- the prosecrtion have been examined 
and before he is called on for his defence." 
lt is on this provision that accused’s con- 
tention is founded, their arguinent being 


that they were entitled to be questioned,” 


after the examination of the witnesges had 
been completed by their further ` cross- 
‘examination after charge.. . > 

It has been suggested before us that, 


as section 253 (i) makes no explicit refer- 
ence to.cross-examination before the charge. 


and the first such reference to it ‘occurs 
in section 256(1), the stage at which it 
should ordinarily take place is aftera charge 
has been framed. But this 
tainable, because the wording of section 
253 is identical with that of the corres- 
ponding section of the Code’ of 1882, in 
which there was no provision for further 
cross-examination similar to that in the 
present section 250: and it is unnecessary to 
assume that the insertion of that provision 
was intended to alter the meaning of a 
section, which was left unchanged. The 
better and tue sufficient ground for accept- 
ance of accused's contentionis that the ex- 
amination of a witness cannot be regarded 
as completed until the last stage at which 
the law authorises. its. continuane ce has been 
passed. ‘FHis, as explained in Milurjit Singh 


v. Emperor (1), is as easily reconcilabie with. 


the description of the course of a witness's 
examination in section 137, Iudiaü Evi- 
dence Act, as any. other supplementary 
cross-esamination which the Court may 
for special cause allow. . 

We have, however, to deaf with the ambi- 
. guity involved in the specification in section 
250 (ri) of the stage before which he 
turther cross-examinatiou is to. take place 


(1) ^ 63 Ind. Cas. 825; 2 P. L. T. 520; (1922): 
Pat. 7; 22 Cr... J. 697; 6 P. L. J. 644; (1922). A. 
k. R. (Pat.) 158. ' . E 


i 


the: 


ly stated in that order. 


is ünsus- 


 secution 


' W. N: 646; 


2 - 19 Ma L 


cases: ES 233 
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as TN the accused is called on to enter 


oir his defence’, because that.may not 
simply and easily be understood as equiva- 
lent to "before the framing of the charge." 
Tre use of the same words in section 289 
in connection ` with the essentially diflfer- 
ent procedure at a Sessions trial suggets 
no solution of the difficulty . It is true 
thatin. sections 255 and 2 250 (1) the various 
stages (1) the recording of the charge, (2) 
the taking of the accused’s plea, (3) the 
re-caliing of the prosecution witnesses and 
their further  cross-examinat'on, (4) the 
accused's entry on his defence, are distiact- 
But it may be 
doubte ed whether the restriction of the 
accused's defence ‘to the last stage . and 
to the taking of the evidence he adduces 
corresponds with any exact ^or cot- 
. Sistent use of the language, for it is 
dificult .to see how his statement of 
his case ‘to, the Court or the further 
cross-examination by him of the prose- 
cution witnesses on his own responsibility 
and for his own benefit can be regarded, 
as the argument of the accused before s 
requires, as part, not of his defence,but of 
the prosecution case; and that argument 
cannot be reconciled with the ordinary 
view of the framing of a charge, as a decisive 
stage in the case, because it amonnts to 


‘a recognition (sometimes with important 


consequences as to the grant of bail) that 
prima facte the commission of an offence has 
‘been established ; and because, on a charge 
being framed, the. proceedings are, as was 
heid in Tinguturi Sriramulu v. N alamkrishna 
Row (2), transformed from an "enquiry" into 
a "trial" and, in the words of Wallis, T., 
in Narayanaswamy Naidu, Inre (3), 
*the- accused is charged and called on 
to ‘answer.” I add that the general moffusil 
practice, as I gather it from  recollec- 
tion and such records as have come before 
me in this Coutt, is to examine the accused 
only once, before the charge is framed, 
and to frame the charge only after the pro- 
witnesses have first been cross- 
offered for cross-examina- 


* 


examined or 


25 Ind. Cas.. 1001; 38 M. 585; 
ro M. L. T. 303; 


(2) (1914) M- 
J. 


15 Cr. L. J. 673 ir M. Y dix 


(aj x Ind. Gas 228 ; 32 M. 220; 5 M. L, T, 


233; 
La. 357i 9 Cr. I, Les} 92 (E. BJ: 
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tion, although the learned Public Prosecutor 
assures us that it is framed in many cases 
. in the Presidency Magistrate's Courts after 
the examuination-tn-chief of P. W. No, I. 
But, although these implications ‘of the 
'accused's contention may entail anomaly 
inconvenience, thev are not grounds 
for disregard of the language of the 
Code already referred to, by which that 
contention is supported and which .the 
Legislature has chosen to employ.  Sec- 
tion 256 took its present form by an amend- 
ment which originated in Select Committee 
when further cross-examination after 
charge was allowed on the re-enactnient of 
the Code in 1998. 
words “the accused shall, at any time 
whilst he is making his defence, be allowed 
to re-call and re-cross-examine any witnesses 
for the prosecution present in the Court 
or its precincts’, which contained the. only 
. recognition then allowed of the right of 

further . cross-examinatiog, indicated 
clearly that its exercise was a part of the 
defence ; and it is possible that, when the 
amendment was drafted, its effect on the 
interpretation of other provisions rela- 
ting to warrant-case procedure was not 
noticed. But, whatever our opinion as 
to the result, we are not at liberty to give 
effect to it, when the conclusion entailed by 
the words used is clear. I add that, whether 
or no an examination of the accused at 
“the stage they now contend for will be 
of any particualr service to them or the 
administration of justice, it will seldom 
increase the Magistrate’s work or delay the 


trial to any appreciable extent. On the first ` 


question, stated above, the decision must 
be that the Magistrate’s procedure was 
incorrect. l l 

The second question is, whether the trial 
before him was vitiated by his error or whe- 
ther in dealing with the case in revision 
we can exercise our discretion. On prin- 
‘ciple, it isimpossible to distinguish between 
cases of breach of duty to examine the 
accused, as it has hitherto been recognised, 
before charge is framed and, as it must. 
now be recognised, after; and, if the accused 
is equally entitled to an. opportunity of 
stating his case to the Court at either 
of those stages; the failure to allow him to 
do so at either must have the same effect 
on the validity of the trial. The accused’s 
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right to state his case, at whatever stage the 


law permits him to do so, is, in my opiuion, 


fundamental and cannot be regarded as a 


. mere error, omission or irregularity such as is 


contemplated in section 537 (a). There is little 
authority on the point. But Mahomed 
Hossaen v, Emperor (4) and Mitarqit Singh v. 
Emperor (1), already cited, are in accordance 
with this view, whilst Mir Tilawan v. 
Emperor (5) is distinguishable, because 
there, although the accused were not examin- 
ed, they filed written statements, which 
could be treated as equivalent to their 
examination. Taking this view, I would 
set aside the accused's convictions. The 
District Magistrate states that the case 
is not, of importance and that the sentences 
of imprisonment have been undergone. 
It is, therefore, unnecessary to order a 
 re-trial. l 

But, as the convictions are set aside, 
the fines which also formed part of the 
sentences must, if levied, be refunded. 

Ramesam, J.— I agree. 

M. C. P. Convictions set aside. 

W. C. A. 

(4) 22 Ind. Cas. 766; 
190; 18 C. W. N. 1247. 

(5) 69 Ind. Cas. 383; 1 Pat. 31; (1922) 
(Pat.) 388; 23 Cr. L. J. 703; 4 P.-I. T. 60. 


4I C. 743; 15 Cr. I. J: 
A. 1. R. 


PATNA HIGH COURT. ' 
CRIMINAL REVISION NO: 508 or 1922. 
October 9, 1922. 
Present;—Mr, Justice Adami. 
HARENDRA KRISHNA BAGCHI AND 
O HERS—IST PARTY—PETITIONERS 
VEYSUS 
BALKUMAR KUMAR AND OTHERS— 


2ND PARTY—OPPOSITE-PARTY. 

Criminal Procedure Code ( Act V of 1898), ss. 148 
(3). 386, scope of—Cosis awarded in procesdings 
under s. 145— Delay in applying to realize cos's— 
Magi-vate, power of, to vefuse to realize cosis— 
Limitation, 

Section 148 (3) of the Criminal Procedure Code 
merely points out the way in which costs 
a4arded in a proceeding under section 145 are to 
be recovéted, and does not give a' Magistrate a 
Sm to refuse to recover such costs, (p. 255, 
cot. 2. E i | i 
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Inasmuch as a person to whom costs have 
' been awarded has, a period of six years wiihin 


which to appiy for the recovery thereof, the mere. 


fact that there iy delay, not exceeding such period, 
in appiyng to recover the costs, would not justify 
a T HARE in refusing the application. (p. 255, 
col. 2.) 

The use of the words ''may in his discretion ”’ 
.iu section 386 of the Criminal Procedure Code 


cannot'be used for the purpose .of interpreting 


the words “may be recovered” in section 148 
of the same Code. The discretion in, section 386 
of the Code only refers to cases where there has 
been a conviction and sentence.-(p. 255, col. 2.) 


Application against an- order of «the 
Sub-Divisional Magistrate, Banka, dated 
28th June 1922, | 

Messrs. C. C. Das and- S. S. Bose, for 
the Petitioners, * 5 

Messrs. P. C. Roy.and.S. N. Roy, fór the 
Opposite-Party. 

JUDGMENT,—It- appears that the peti- 
tioners obtained an or.er in their favour 
- in proceedings under section 145, Crimi- 
nal Procedure Code, and were awarded 
costs to the amount of _Rs.. 500 on 
the 231: December r9rg.. They applied 
for distress warrants in March 1920 
and. distress warrants were issued, but in 
May 1920 the petitioner. withdrew ^ their 
claim for costs as against the opposite party 
No. 7, who, as a fact, had given evidence 
in their favour and taken their side. The 
Magistrate allowed the name of the opposite 
party to be taken. out of the. warrant. 
_ Asa result of the distress, only Rs..7r were 
tecovered and for a considerable space of 
“time the petitioners do. not seem to bave 
taken-any further steps to. recover. the 
balance. On the 7th March 1922, however, 
they applied to the Magistrate, who had 
‘succeeaed the Magistrate who passed the 
. Orcer under section.145, Criminal Procedure 
Code, for a further distress warrart to recover 
the balance. Oa the 17th May 1922 this 
Magistrate rejected the application; the 
gro.nd given was that the petitioners. had 
be.n slack in waiting so long to- make their 
applicatio . and also that it is impossible 
to execute a distress against only the oppo- 
site 1arty Nos. x to 6 and to exclude No. 7 
when the order for costs was passed against 
the opposite party jointly and  severally. 
On the 26th June the petitioners made a 
fresh application asking for recovery of 
costs from all the opposite party; but 
this application was again rejected and it 


is- against this order of rejection that the 
present application is made to this Court. 

The chief ground- which the learned 
Magistrate took was on the wording of 
Section 148, sub-section -(3) of the Code of 
Criminal Procedure, it was optional for the 
Magistrate to either take steps for recovery 
.of costs as if they were fines or to refuse 
to do so, and he based his refusal on the 
ground that there had-been long delay in 
making. the application. 

Now, an order had been made granting 
costs to.the petitioner and there is no doubt 
that if the Magistrate who passed that 
order still held office he would have en- 
forced his order. The learned Magistrate 


"now maintains that it is in his power, al- 


though his predecessor had ordered. the 
costs to be recovered, to exercise discre- 
tion and refuse to carry out that order. 
In my,opinioi the wording of section 148 
sub-section .(3) ' all costs so directed to 
be paid may be recovered as if they were 
fines ” -coes not give the Magistrate dis- 
cretion to refuse to recover the costs. It 
merely points out the way in which these 
costs are to be recovered and the reference is 
merely to section 386, Criminal Procedure 
Code. The use of the words “may in his dis- 
cretion” in section 386 cannot be used for 
the purpose of interpreting the words “may 
be recovered” in section 148. The discretion 
in section 386 only refers to cases where 
there has been a conviction and sentence 
and the sentence directs. that in default 
of payment of fine the offender shall be im- 
prisoned, In my mind there is no doubt 
that the petitioners were entitled to . insist 
that steps should be taken to recover the 
amount of costs awarded and that the 
Magistrate had no option to refuse to take 
steps 

: i is then urged that the delay in making 
the application for a . further warrant 
entitles the Magistrate to refuse to grant the 
application. The petitioners had six years 
within which to apply: for recovery of the 
costs and any time within those six years 
‘they had a right to go before the Magistrate 


“and ask him to take proper steps to recover 


the amount. I think, therefore, that the 
.order of the Mag.strate was wrong and that 
he showd. have issued distress warrants 
as desired by the petitioners. With regard 
to the recovery- of costs from--the opposite 
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party No. 7 the Magistrate had T€ 
him from payment and it will be open to 
the petitioners in applying -. for distress 
"warrants to exempt him from the lists of 
persons from whom the costs are to be 
recovered. 

The ‘order. of the Magistrate must, there- 
fore, be set aside and opportunity must be 
‘giver to the petitioners to recover their 
" costs as. provided by the law. 
N. K. Rule made absolute. 


seen ' 


ALLAHABAD: HIGH COURT, 
CRIMINAL: MISCELLANEOUS No. 116 OF xcd 
August 2, 1922. 

Present. —Mr. Justice Rafique. 
HIRA. LAL-—APPLICANT 

; vVEFSUS- l 
O EMPEROR—OPPOSITE PARTY. 

Criminal Procedure Code. (Act V of 1898), s. 
556— Fransfer—Prosecution ordered by Canton- 
ment Magisivate acting as Secretary, “Cantonment 
Committes— Advisab: p of ` other Magistrate lo ` 
Py GaSe; 

Where:a prosecution is ordered by a Cantonment 
. Magistrate in his capacity as Secretary of the Can- 
tonmeut Committee, jt is advisable that the case 
should be tried by some Massa other than the 
-Cantonment Magistrate. - 4M 

Application- for transfer ‘under section 
526 of the Code of Criminal Procedure. 

Messrs. C. Ross Alston -and Ramnama 
Prasad, for the Applicant. 

Mr. Lalit Mohan Banerji (Government Ad. 
vocate), for the Crown. 

JUDGMENT.—The applicant, cee Lal, 
is. a resident of the Cantonment in Meerut. 
lt seems that he began to- erect a build- 
ing within the Cantonment- limits - and 
‘a servant of the Cantonment- -Authority 
reported. that the said! Construction was 
in contravenfion of. the Cantonment Rules. 
A: notice was Served, under the. Cantonments 
"Act, upon the applicant. The learned 
Cantonment Magistrate himself proceeded’ 
to the spot and inspected the. building 
under -construction -to -see if a breach 
ofthe Cantonment Rules had beer commit- 
ted. - '"Phereafter,; according. to-the appli- 
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cant, T the. sanction of the Cantonment 
Magistrate, a formal complaint was lodged 
against him, Hira Lal, the applicant, in 
the Court of the Cantonment Magistrate. 
The applicant moved the- District Magis- 
trate to transfer his case to some other 
Court on several allegations, the princi- 


. pal of which was that the proseeution having 


been started at the instance or under. the: 
sanction of the Cantonment’ Magistrate, 


he, the applicant, apprehended. that 
he would not have an impartial 
triad. . An explanation was called for 


by. the District Magistrate from . the 
Cantonment Magistrate. In his explana- 
tion.of the 21st of June the learned Can- 
tonment Magistrate admits that "'having 
the unauthorised building, he na- 
turally ordered the prosecution. im his 
capacity as Secretary of the Cantonment 
Committee.” The District Magistrate, 
however, rejected: the application. for trans- 
fer. Thereupon the 
this Court. The learned Government-Ad- 
vocate opposes the application. I think, 
on a consideration of all the cireumstances 
in the case and specially taking into eon- 
sideration the fact that the prosecution of 
the applicant was ordered by the learned 
Cantonment Magistrate after inspection of 
the building in. question in his capacity’ as 
Secretary to the Cantonment Committee, 
it would be more advisable if the case were 


tried by another Court. I do not for a. 


moment. say that the applicant will not 


have lan impartial trial before the learn- . 


ed Cantonment Magistrate. But it is quite 
conceivable that, in the circumstances of 
the present case, there isa reasonable ap- 
prehension in the mind of Hira Lal, the 
applicant, that ke would not have an 


.applicánt came to ` 


ad 


impartial .trial in the. Court tinder whose , 


order the prosecution has been started 
against him. I, therefore, allow the appli- 
cation and transfer the case against Hira 
Lal, from: the Court of the learned Can- 
tonment Magistrate to that of the learned 
District Magistrate. The latter will either 
try the ease himself or transfer it. for trial 
to some other Magistrate subordinate „tó 
him. : 

W, €. X 

Case .irans[erred., 


€ 
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ARUNACHALAM CHETTIAR V, RATESWARA SETUPATI, 


MADRAS HIGH COURT. 
Ctr, APPEAL No. 374 OF 1019, ` 
November 3, 192r. 

Present; —Mr. Justice Oldfield “and 
Mr. Justice Krishnan,’ | 
ARUNACHALAM CHETTIAR— 
DEFENDANT—APPELLANT 

VErSUS - 
- B. RAJA RAJESWARA SETUPATI 
alias MUTHURAMALINGA SETUPATI 
AVERGAL—PLAINtIFF— ` 
RESPONDENT. 

Interest, award of—No contract to pay einterest 
— Equity— Interest Act (X XXII of 1839), whether 
exhaustive. 
. The Interest Act is not exhaustive of cases 
where interest is allowable when no contract 
exists, but, apart from contract and the provi- 
sions of the Act, a Court is competent to decree 
interest by way of equitable relief in a proper 
case where justice, equity and good conscience 
require it. {p. 258, col. 2. l 

Muhammad Abdul Gaffur Rowthar v. Hamida Beevi 
Ammal, 52 Ind. Cas. 505; (1919) M. W. N. 484; 
42 M. 661; 25 M.L.T. 242; 36 M. L J. 456, relied on. 


Where by the wrongful act of the defendant 
the plaintiff is deprived of money which was ac- 
tually making interest, a Court of Equity, in an 
action for money had and received, is competent to 


award interest on the amount due. (p. 259, col. 1.) 


Milley v. Barlow, . (1871) 8 Moore P. C. (N. 8.) 
127; 3 P. C. 733; 17 E. R. 276; 14 Moo. I. A. 209; 
zo H. R.' 765; 3 Sar, P, C. J. 727 (P. C.), followed. 


In granting equitable relief the Court ought 
to look to the substance of the claim, and no 
to the form of the action. (p.259, coL 1.) - 


Appeal .by the first defendant, against 
so much of the decree as is against him of 
the Court of the Subordinate Judge, 
Madura, in Original Suit No. 58 of 1917. 

Messrs.. K. V. Krishnnaswami Atyar and 
N. Swaminatha Atyar, for.the Appellant. 

.Messrs..A. Krishnaswami Atyar and. S. 
Sundararaja . Atyangar, for the Respondent. 

JUDGMENT 


Oldfield, J.—The . question for the ,de- 
termination of which this.re-hearing on 
review was granted is, whether the lower 
Court.: erred in awarding to plaintiff 
the amount due from the first defendant 
as rent-.of. the.suit property for Faslis 1323 
and 1324, with interest.thereon. 


\ No objection-is now.taken to the confirma- - 


tion. of the decision of the lower Court:.in 
plaintiff's favour as to the principal amount 


claimed as.rent, and the facts necessary [or 


appreciation of the argument regarding inter- 
5 x : 12 y . die op 7 


‘is of that nature, 


est -can be stated shortly. Plaintiff’s father 
leased property to second and third defend- 
ants for forty years and afterwards leased 


- the same property to first defendant in per- 


petuity. That contract -provided for first 
defendant’s right to collect the rent from 
the sécond and -third defendants, until 
their lease expired,*and his duty to pay it 
over to plaintiff. Disputes arose and plaint- 
iff brought a’ suit for the cancellation of 
first defendant’s lease, which was compro- 
mised by a decree for, inier alia, payment 
by first defendant of what he had collected 
from second and third defendants up to 
Fasli - 1323. Although, however, first de- 
fendant’s lease was to end under the con- 
promise with Fasli 1322, he collected, and 
admittedly is liable for, the rent for Faslis 
1323 and 1324, although the exact circum- 
stances in which he collected it, whether 
fraudulently or by mistake, have not been 
ascertained. 

Thedifücülty in the way of allowing plaint- 
iff interest on these principal amounts is, 
that he clearly cannot claim it on the 
strength of any contract, because his con- 
tract with first defendant related only to the 
period ending with Fasli 1321 ; and he must, 
therefore, support. his claim by showing 
that interest is; in the words of the Interest 
Act (XXXII of 1839), “payable by law ”. 
He cannot claim it directly as damages, 
because such a claim would, it is conceded, 
be out of time. The alternative sug- 
gested by him is, that hissuit is one [or 
money received by first defendant for his 
use, and is subject to Art. 62, Schedule I of 
the Limitation Act; and the suit, no doubt, 
for.the facts resemble 
those in Durga Prasad v..Ása Ram (x) 
in which there was held to bea constructive 
trust; and there was certainly the pri- 
vity between plaintiff and first defendant 
which the decision in  Ramasam? Naidu 
v. Muthusamt- Pillat (2) requires. It 
is urged, however, that, even so, plaintiff 
cannot claim interest in a suit for money 
received to his use; and such a claim -in 
a suit of that nature. was no doubt rejected 
in Fruhling v. Schroéder( 3). 


.(t) 2 A. 261; r Ind. Dec. es $) BAT, | 
(2) 48 Ind, Cas. 756.; (1918) M. W. N, 796 at 
p. 197; 35M. L J. 581; 41M. 9. 
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The answer to this objection is, first, that 


Fruhling v. Schroeder (3) was decided under. 


the Common Law and that a claim to 
interest, which would be inadmissible 


under it, may be sustainable in equity- 


or in any Court, such as this, which exer- 
cises both jurisdictions. Muller v. Barlow 
(4) and John v. Dodwell and Co. (5). 
And, next, plaintiffs substantive claim 
being sustainable under Chapter IX of the 
Trusts Act, first defendant is subject, 
under section 95 thereof, to the same 
liabilities as if he were a trustee of the 
money he has retained ; and there can be no 
doubt that liability for interest is among 
‘them. On its merits, it may be added 
that his plea is clearly unconscionable, 
since there is no reason why he should be 
allowed to profit by his wrongful conduct. 

Plaintiff's memorandum of cross-objec- 
tions. is: against the lower Court's award 
of interest at 6 per cent., 12 per cent. being 
claimed. . We can-see no reason for in- 
terference with the rate al.owed. 

The result is that, with reference to 
this Court's previous judgment, and to the 
calculation of interest, on which the parties 
have now agreed, clause 2 of the lower 
Court's decree is modified by the  sub- 
stitution of Rs. x,215-3-1r for Rs. 3,202-5-I 
correspondiag alterations must . be 
made in the portion of that clause and 
clause 3 relating to costs. The order of 
this Court in its previous judgment as to 


costs in appeal will be set aside and an order 


for proportionate costs iu appeal substituted. 
The plaintiff will pay first detendant's costs 
in the review petition. 

The memorandum of cross-objections is 
dismissed with costs. 

Krisnaan, J.—At the re-hearing of this 
appeal before us, it is conceded by the 
first defendant that the decree of the lower 
Court, in so far as it -awarded to the 
plaintiff the sum of Rs. I,r00, the amount 
received by him from the term lessee as 
rent for Faslis 1322 and 1323, was not 
open to any objection and might be con- 
firmed. The only point argued for him 
was that no interest should have been 

(4) (1871) 8 Moore P. C. (N. 5.) 127; 3 P. C. 
733; 17 E. R. pur Tarta I. A 209; 20 ER. R 765; 
' 2 Sar, P. C. J 727 (P. C) 

6) (1918) A KA 363; I I. J. P. C. 92; 118 

661;34 T. L. R. 


'G (1832) 2 Bing. 


i. c): 77; 3 Scott 135; 4 L. J. 
P. 299; 132 E. R. 3r. : T 


awarded on the.said sum. The lower Court 
gave interest by way of equitable damages 
at 6 per cent. and I am of opinion that that 
award is correct. 

It is true that there was no contract to 
pay interest and that interest was not 
awardable under the Interest Act either, 
as there was no demand made for payment. 
But it is now settled that, apart from con- 
tract and the Interest Act, it is open to the 
Court to decree interest by way of equit- 
ab.e relief in a proper case where justice, 
equity and good conscience require it. The 
latest pronouncement of this High Court 
on the point is in the case of Muhammad 
Abdul Gafur Rowthar v. HamidaBeevt Ammal 
(6). In that case the learned Judges grant- 
ed intefest by way of damages on a sum 
of money 
as her share of her father’s assets in a 
partnership business which was carried 
on by the defendants after the father’s 
death, her money having been utilis- 
ed by them in the business. - The pre- 
vious authorities are referred to and 
discussed at length by the learned Judges, 
and they came to the conclusion that the 
Interest Act was not exhaustive of cases 
where interest is allowable when no con- 
tract exists but that .interest could be 
given by way of equitable damages. It is not 
necessary, therefore, to discuss once again 
the prior authorities which, it may be observ- 
ed, include, the rulings of the Privy Council 
in Miller v. Barlow (4) and other cases. 

The question then is, whether the cir- 
cumstances here are such as justity an 
award of interest by way of equitable dama- 
ges. The trst-detendant had- clearly 
no right to receive, much less to retain, 
the rents paid by the term lessee for the 
Faslis in question, as his right to collect 
them had ceased with the termination 
of his permanent lease, under the terms 
of which alone he had such a right. ` His 
action, thereiore, in retaining the money 
was clearly wrongtul, and he woud be 
liable in damages iorit. But it is contend- 
ed that, as p.aint.ff waived the tort and 
sued for the money received by the de- 
fendant as money had and received by 
him to the plaintiff's use, the detend- 
ant is not liábie to pay damages in this 
suit in any form. It seems to me that 

(6) 52 Ind. Cas. 505; (19r9) M. W. N. 454: 42, 
M. 661; 25 M. L. T. 242 | 36 M, I. J. 456. 


found due to the plaintiff | 


= 


interest on 
interest in the hands of the term*lessee . 


.English rule. 
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this argument. is not-sound as, in granting 
equitable relief, we must, 
look to the substance of the claim and not 
to the form of the action. When the 


. grant is in the form of interest there cannot 


be any question of limitation when the 
claim for the principalis admittedly not 


` barred. The first defendant having obtained 


the money himself and kept the plaintiff 
wrongfully out.of it, the plaintiff is, in 
my opinion,.clearly entitled in equity to 
it, the money was carrying 


under his contract, and if it had been paid 
over to the plaintiff, he could also have 
earned interest on it. The case is thus, 
really covered by the ruling of the Privy 
Council in Miller. v. Barlow (4) where 
their Lordships observed:. ''It, therefore,. 
appears that by the wrongful act of the de- 
fendant the plaintiff has been deprived 
of money which was actually making 
interes:, and ‘their Lordships are of opi- 
nion, that under these circumstances a 
Court of Equity would clearly be enti-, 
tled to give interest. "  - 

In England there has, no doubt, been 
a course of decisions against the granting 
of interest in such cases, and Fruhling. 
v. Schroeder (3) relied on by the respondent. 
is one of such cases. But, as pointed. 
out in Muhammad Abdul Gafur Rowthar v.. 
Hamida Beevi Ammal (6) the noble Lords 


' who decided the case of London Chatham. 


and Dover Railway Company v. South East- 
ern Railway Company (7), and especi- 
ally Lord Herschell, actually regretted 
that they were prevented by principles 
of stave decisis from re-opening the question 
and awarding interest on equitable grounds. 
We are under no such di:ability in 
this country and we need not follow the 
Our Courts are Courts 
of both Equity and Law;and there is 
nothing to prevent us from giving equitable 
relief? in suitable cases. 

I, therefore, agree to the order proposed 
by my learned brother in this appeal 
as well as in the m morandaum of cross- 
objections. 


V. N, V. "n 
W. C, A. Decreg varied. 


(7) (1893) A. C. 420163 È. J. Ch.93; 1x R. 
75.1 69 1. T. 637; 58 J. P. 36. 
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LAHORE HIGH COURT. 
First CIVIL APPEAL NO. 1327 OF 1918. 
January 27, 1922. 
Present-—Mr. Justice Abdul Raoof 
and Mr. justice Harrison. 
ABDUL HAQ AND OTHERS—DEFENDANTS 
—APPELLANTS 
Versus 
THE Firm SHIVJI RAM-KHEM CHAND— 
PLAINTIFFS—RESPONDENTS. | 
Limitation Act (IX of 1908), Sch. 1, Art, 85— 
Mutual, open and current account — Etidenipe Aci 


(I of 1872), s. 34— Account books, entries int Proof. 


An open account is one which is continuous 


^ w 
~ 


or current, uninterrupted or unclosed: by gettle-' 


‘ment or otherwise, consisting of a series of transac- 


tions. An- account current is an open or running 
account between two or more parties, or, an ac- 
count which contains items between the parties 
from which. the balance due to:one of them is, or, 
can be, ascertained. (p. 263, col, 2.) 
Mutual accounts are such as consist of reciprocity 


| òf dealings between the parties, and do not embrace 


those having items on one side only, though made 
up of debits and credits. (p. 263, col. 2.) 

An account under which one party has merely 
received and paid monies on account of the other, 
is not a mutual account, properly so called. Hach 
party must receive and pay on account of the other. 
(p. 263, col. 2.) , | 

A shifting balance, sometimes in favour of one 
side, sometimes iu favour of the other, is a test of 
mutuality, but its absence is not conclusive proof 
ágainst mutuality. (p. 263, col. 2.) 

The mere circumstance that on one solitary 


‘occasion there was a sum to the credit of the 


defendants in the books of the plaintiffs does 
not make the account between the parties 


a mutual account in ^ which there have been. 


reciprocal demands between the parties. (p. 263, 
col. 2. | 

ion Pershad v. Harbans Singh, 6 C. L. J. 158, 
relied upon. 

Where a plaintiff makes cash advances to a 
defendant and also makes purchases on his behalf 


and the latter consigns goods to the former for. 


sale on commission and interest is charged both 
on the credit and debit side, the account between 
the parties is a mutual, open and current account 
within the meaning of Art. BS " Schedule 1 to the 

imitation Act. (p. 264, Coi. 1. 
ik Shive Gowda Ed Fernendez, 8 Ind. Cas. 141; 
34 M. 513; 8 M. L. T. 412; (1911) x M. W. N. i; 
21 M. L. J. 391, distinguished. |] 

Ratan Chand Jwala Das v. Asa Singh Bogha 
Singh, 59 Ind. Cas. 669; 3 U. P L. R (L)3; 26 
P.W. EF. 1921, Namberumal Chetty v. Kotayya, 
2x Ind. Cas. 773; 14 M. L. T. 498 aud Madhave 
Méotirauv. Jairam Sakhavam, 63 Ind. Cas. 950; 
23 Bom. L.R. 540, relied upon. 


In order to obtain a decree on the basis of entries 
in books of account it is not sufficient merely to 
rove that the books are correct and have been 
regularly kept in the course of business, the entries 
themselves must also be proved, unless the necessity 


1e 
re 
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for such proof is removed by the admission of the 
opposite party. (p. 265, col. 1.}. 

“Imambandi v.  Matasuddi, 13 Ind. Cas. 678; 
15 CG L.. J. 621, Ganga Ram v. Kaka 
Ram 22 Ind. Cas. 403; 47 P. L. R. 1914; 53 
P. W. R. 1914,relied upon. 

First appeal from the decree of the 
Senior Subordinate Judge, Ferozepore, dated 
the 20th February 1918. 


Mr. Zafrulla Khan, for Abdul Haq 
and Abdul Khalik, and Mr. Bady-ud-Din 
Qureshi, for Abdul Karim, Appellants. 

Mr. Manohar Lal, for the Respondents. , 

SUDGMENT.—First Appeals Nos. 1327 
of 1918 and 1655 of 1918 are connected 


ctoss-appeals, and have arisen out of the 


following circumstances. It will be con- 
venient to- deal with both of them in one 
judgment. l 


The plaintiff-irm, known as Shivji Ram-: 


Khem Chand, carried on the business of 
money-lending and commission agents. 
They also were cloth merchants. They 
instituted the present suit for the recovery 
of Rs. 5,325-5-6 principal and interest on 
the strength of bahi account on the fol- 
lowing allegations :— 

That Shah Muhammad, father of the 


defendants Abdul Karim, Abdul Haq and 


Abdul Khaliq, and the -defendants were 
joint and their business was also joint, 
and that Shah Muhammad. and his sons 
commenced dealings with the plaintiff- 
fium and the accounts were opened from 
the gth November 1907. The facts as to 
the condition of the accounts as stated in 
the plaint are as follows :— 

(4?) On the 7th June 1909 Rs. 6,185-0-3 
were debited against Shah Muhammad 
and the aforesaid defendants, Rs. 2,597-0-3 
were credited to them, and Rs. 213-2-9 
were added on account of interest, and 
on Asarh Badi 4, Sambat 1965, a balance 
was struck by Abdul Karim signed on his 
own behalf and that of his brothers, 
Abdul Haq and Abdul Khaliq. 

(4) That up to Katak Badi 3, Sambat 
i960 . Rs. 4,969-10-9 were debited and 
Rs. 6,563-7-6 credited and Rs. 633-2-6 were 
added on account of interest. 
of Rs. 2,840-5-9 was struck. 

(iat) Til Magh Sudi xo, Sambat 1966, 
Rs. 320-3-9 were debited and Rs. 28 were 
wredited. — l 

On this statement of the accounts the 
| plaintif-irm claimed Rs. 3,132-9-6 on ac- 


A balance. 


* 


count of principal and Rs. 2,192-12-0 On 
account of interest at the rate of Rs. 12-0-0 
per cent. per annum, total Rs. 5,325-5-6. — 
. The suit was resisted by a total denial 
of the claim. The allegation as to the 


- striking of balances was traversed and a 


plea of limitation was urged in the alter 
native. Abdul Haq and Abdul Khalik 
in their pleas did notadmit that they were 
joint with Abdul Karim or that they had 
any joint business. Abdul Karim also in 
his jawab-i-dawa alleged that he was sepa- 


rate. The following issues were framed by 


the Trial Court :— 


(t) Have Shah Muhammad and Abdul ° 


Karim to pay Rs. 5,325-5-6 to the plaintiff 
per account ? l 
(2) Are Abdul Haq and Abdul Khaliq 
also liable for the payment of this debt on 
account of their being joint or otherwise ? 
(3) Is the plaintiff's suit within limi- 
tation? How far? 


(4) Have the remaining bahis been lost? 
hearsay- 


And can the plaintif produce 
evidence about these entries ? 
The fourth issue was framed owing to 
the non-production by the plaintiff-firm 
of the bahi containing the alleged balances, 
which was said to have been lost. The 
finding of the Court on this. last issue is 
against the plaintiff-firm. Evidence was 
given to prove the loss and to lay the 


foundation for the production of secondary 


evidence. ‘That evidence was disbelieved 


and it was held that the plaintiff-firm had’ 


failed to discharge the burden of proof. 


On the third issue the Court held that: 


as the loss of the bahi was not proved it 
must be held that no balances were struck, 
as stated in the plaint. In the opinion of 
the Court six years’ limitation under the 
Punjab Limitation Act governed the case. 
The Court, therefore, held that all items 
more than six years old were barred by 
time, but that the plaintiff-firm was entitled 
to get a decree as regards items falling with- 
in six years. 
within time was found by the Court 
to be Rs. r,094-7-3. On this the Court 
allowed Rs. 390 as interest at the rate 
of Rs.6 per cent. per annum. The 


claim was accordingly decreed for the total - 


sum of Rs. 1,484. 

On Issue No. 2 which related to disputes 
between the defendants’ tinier se the Court 
found that as the claim really was against 


"Wes - 


The total of the items. 


- 
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the estate of Shah Muhammad all the 
defendants were equally liable,for the debts 
in proportion to their shares in the inheritance 


: Both the parties are dissatisfied with the: 


decree of the Court below. "Therefore, both 
of them have come up in appeal to this 
Court. . First Appeal No. 1655 of 
I918 has been preferred by the plaintiff- 
. firm and the object of this appeal is to get the 
whole of the claim decreed, the main plea 
being that no. part of the claim was, barred 
by time. Other pleas raised the question 
of the right of the plaintiff to adduce 
secondary evidence to prove the alleged 
balances, and questioned the correctness of 
the decision of the Court as to-the amount 
decreed and the rate of interest dllowed. 
Appeal No. 1327 of 1918 has been preferred 


by the defendants and the following pleas. 


have been urged on their behalf by their 
learned Counsel Mr. Zafrulla Khan:— 

(i) That the entire claim was barred by 
time, as the suit was governed by three 
years’ limitation under Art. 85 of the 
Indian Limitation Áct and not by six years' 
limitation under the Punjab Limitation Act, 

(ii) That under section 34 of the Evi- 
dence Act the.mere production of the ac- 
count-books was not: sufficient to prove the 


accounts on which the plaintiff-firm relied: 


(iz) That inasmuch as the claim of the 
plaintiff-firm was based on the alleged 
striking of balances, which the plaintiff- 
firm had failed to prove, the suit ought to 
have been dismissed; and 

(iv) That excessive costs have been 


allowed to the plaintiff in the decree of the 


lower Court. 

As regards the first contention we have 
to see whether the case comes within the 
provisions of , Art. 85 of the Limitation 
Act. Ifit does, then the Punjab Limitation 


Act cannot apply to it. This Article pro- 


vides three years’ limitation from the close 
of the year in which the last item admitted 
Or proved is entered in the account for a 
claim oa the balance due on a -mu- 
tual, open and current account, where 
ihere have be en reciprocal demands between 
the parties," Mr. Zafrulla Khan has taken 
, us through the accounts and has contended 

that the ‘nature of the ‘transactions between 


the parties, as shown by the account-books, 


clearly brings the case under that Article. 
An. examination of the transliteration of 


. ed 


.das anna." 


the bahi accounts discloses the following 
facts. On the debit side there are entries 
showing cash advances, price of cloth sold, 
payments made to third persons on behalf 
of the defendants for things supplied, and 
commission charged for purchases made 
by the plaintif for the defendants. On 
sheet No. 1 on the reverse side there are 
two items of Re. 0-2-0 and Rs. 1-2-3 showing 
commissions charged. On the credit side 
there aré entries showing that the plaintiff- 
firm received various kinds of grain from 
the defendants and having sold them in the 
market credited the proceeds to the defend- 
ants. On some of the goods other than 
grain they charged commission and deduct- 
expenses before crediting the nett 
balance. At page .r on the credit side 
the second entry runs thus: —Shah 
Muhammad-Abdul Karim Sakhere da jama 
kanak chauda man tis ser bechti—Sattar rupae 
ath anna aur chheh pat,t.e., credited to 
Shah Muhammad-Abdul Karim Sakhera, 
on account of 14 maunds and 30 seers of 
wheat sold...... Rs. 70-8-6, There are 
numerous entries of this kind to be found in 
the accounts to which itis not necessary 
to refer in detail. On page No. 1 on the 
reverse side are to be found four entries as 
to the sale of bricks for the total sum of 
Rs. 227-8-0 which were credited to the de- 
fendants. The heading above these entries 
contains the following words :— 

“Inten da tumahre kahe mujib” 
(literally translated, this means: sale of 
bricks according fo your instructions.) 
^ The detail of the entries is given below:— 

Rs. A. P. 

I “Ek sauikiis x. On ac- 
rupae char anna, count of 
intan nag pachas 50,000 bricks 
hazar, dar dorupaeat the rate 
of Rs. 2-I0 I314 0 

2. “ Chhatiis ru. 2. On ac 
paz ath anna, tnian count of 
nag tera hazar naw 13,900 bricks 


so, dar do rupae at the rate 
das anna.’ ‘of Rs, 2-10.0-0. 3689 
3. ''Pandrah ru- 3. On ac. 
pae, int nag chheh count of 
hazar, dar do ru-6,000' bricks ` 
_pae ath anna," at the rate 
l of Rs. 2-8-0 150909 
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4. "Chautalis 4. On ac 


vupae bara — anna count of 

dni nag panch hazar 5,600 bricks 

chheh sau, dar -athat the. rate 

vwpae." of Rs. 8. 44 12 0 
Total 227 8 0 


It appears that the plaintiff-firm also 
used to advance cash and corn for seeds 
to the tenants of the defendants and the 
latter had stood surety for the tenants 
undertaking the liability to pay if anything 
mas found due to the plaintiff. The defend- 
ants admittedly are land-holders and 
from the numerous entries in the account- 
books it would appear that they used to 
raise produce of different kinds of grain 
and used to sell them in the market through 
the plaintiff-firm. The plaintiff as their 
commission agent used to sell goods deliver- 
ed and credited the defendants | with the 
price realised. He also used to advance 
' cash and grain to the tenants of the defend- 
ants for which the latter has become suretv. 

A great deal of light is thrown on the 
nature of the transactions between the 
parties by reference to an agreement dated 
the rst November 1909 found transliterated 
in Urdu at the end of the transliteration of 
the rokar pakki bahi. This agreement is 
signed by Abdul Karim on behalf of the 
defendants. 

It runs thus:— 

“Aq moarkha yakam November 1909 ko 
lahrir.di hai Sheojt Ram-Khem Chand ko 
Shah  Muhammad-Abdul Karim ne jo ke 
meri asami hai beej wa dana wa biaj wa 
rupae dia jawega ladadi do saw ya do sau 
pachhas ya lim sua unke jimmedar ham 
hain. Agar yeh rupea na deven to unka 
hisab smajh kar ham: denge. Asamian ka 
hisab ka sud dar ek rupea nau anna fi sain- 
kava mahwar ka hoga. 

“(Sd.) Sultan wald Girju Joya. 
“(Sd.) Nur Hassan wald 
Wajid Sakhera. 
"(Sd.) Bel Khan wald Keswa Joya. 
“(Sd.) Pira, Diwan wald Girja. 
"(Sd.) Jani wa Saddiq wald Mewa Joya. 

“Apna ya apka jo mal farokhat karenge 

tumhari dukan Rl maarfat farokhat karenge. 
. “Bakalm Khud Abdul Karim 
2 . ."Yakam November 1909." 


(Translation) ; 

-''"To-day, the Ist November 1909, Shah 
Muhammad and Abdul Karim, who are 
my asamis, have given a writing to Sheoji- 


Ram-Khem Chand. Seed, grain, interest 
and money will be given. We are res- 
ponsible for Rs. 200 or Rs. 250 01 


Rs. 300. If they do not pay the money 
we will pay it after adjustment of account. 
Interest at. the rate of Rs.1-0-0 per cent. 
per mensem shall be charged on the amount 
due from the asamis. 

"(Sd.) Sultan, son of Girju Joya. l 
‘(Sd.) Nur Hassan, son of Wajid Sakhera. 
“(Sd.) Bel Khan, son of Keswa Joya. 
“(Sd.) Piru and Diwan, sons of Girju. 
‘(Sd:) Jani and Saddiq, sons of Mewa Joya. 
We shall sell your or our (?) goods through 


.your shop, dated the rst November rgog. 


| | "(Sd.) Abdul Karim, 
“(In his own hand in Persian characters).”’ 

It has already been shown that the alleged . 
striking of balances was not established. 
Therefore, there can be no doubt that the 
accounts between the parties were not 
closed, but remained open and current, 
Even if any or all of the balances were 
found to have been struck the accounts 
would still be treated as open and current, 
because they do not appear to have been 
finaliy closed, as advances and receipts are 
to be found thereafter also. We have, 
however, to see whether the accounts in 
this case were mutual and there had been | 
reciprocal demands between the parties. 
The oral evidence affords little or no assist- 
ance as to the course of business between 
the parties and we have to rely almost 
entirely on the plaintiff's accounts. There 
is, however, some indication as to the muttu- 
ality of the accounts between the parties 
in the evidence of Moti Ram (P. W. No. 13). 
Speaking about the practice of charging 
interest this witness states as follows :— 

“Rokay page 209, Rs. 625-4-6. 

Assanj Sudi 6, Sambat 1966. It is in my 
hand. Itis on account of interest. I calcu- 
lated the interest. Interest is charged on 
credits or debits both. Rs. 7-14-0 debited to 
Shah Muhammad-Abdul Karim in month 
Katak, Sambat 1966, and anna one on account 
of stamp. Entry is in my hand. Shah 
Muhammad-Abdul Karim struck the balances 
for Rs. 2,840-5-9. Interest is. charged at 
Re. 1-0-0 per cent.. ‘The debits and credits 
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; are entered in the bahi. Abdul Karim 
. used to enter this in his own bahi. 
account was made up..by comparison of 
his books.” 
This shows that both sides used to charge 
interest and accounts used to be made up 
by comparison of their respective books. 


Abdul Haq defendant's statement, printed: 


at page 9, shows that Shah Muhammad, 
father of the defendants, owned 2,900 
bighas of land, that during the time he had 
dealings with the plaintiff-firm he used to 
sell the produce of the land through them. 
However, as already mentioned, we must 


mainly depend on the accounts of the plaint, 


if for our decision on the. question. 
A careful scrutiny of these accounts can 
lead to no other conclusion than that 
the accounts were mutual. The plaintiff 
used to make cash advances and make 
purchases for the defendants for which he 
would have a demand against the defendants. 
On the.other hand, the plaintiff also used 
to sell goods for the defendants and 
had to account to them for their price and 
thus had often to give credit to the defend- 
ants for the amounts realised. - Can there 
be any doubt on the question that the de- 
fendants would have a demand against 
the plaintiff for auy sum due to theni on 
account of the sale of the goods? 


Mr. Manohar Lal, Counsel for the plaintiff, 
strongly relied on the case of Shive Gowda 
v. Fernandez (1) and contended that various 


kinds of goods delivered to the plaintiff 


“for sale must be looked upon as con- 
signments in. paymeat towards the debts 
due to the plaintiff. No doubt, on the facts 
proved, it: was found that the consign- 
ment of coffee to the plaintiffs in that case 
was for' the purpose of part payments of 
the debts due to the plaintiffs. In that 
case the learned Chief Justice, Sir Arnold 
White, after examining 
the following observation :— 


“Iam of opinion that,having regard to the course 
of business so far as it can be ascertained from 


e + + é è >è 


(1) 8 Ind.-Cas. 141; 34 M. 513; 8 M. L. T. 
4121 (r911).1 M. WEN. 1; 21 Mekej | 391; 
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plaint and in the concluding portion of paragraph 


- 6:of the learned Judge's judgment that the plaint- 


iffs should finance the defendants, and that the 
defendants should keep the plaintiffs secured iu 
respect of the advances made by the plaintiffs 
on their behalf by consigning to them coffee of 
a value equal to the amount of their indebtedness, 
the defendants being given credit for the proceeds 
of the coffee as and when sold by the plaintiffs 


. and that if they failed to do this, they should make 


the further payment which is called commission, 
but which is really a payment by way of damages." 
. The facts of the present case, as already 
shown, are entirely different. In this case 
it appears that the plaintiff acted as a 


commission agent of the defendants, but 


as he happened also to be their creditor 
he credited the price of the goods sold to 
the defendants. The case relied upon, 
therefore, has no bearing on the present 
case. 

Mr. Manohar Lal has also relied upon 
the casé of Ram Pershad v. Harbans Singh 
(2) . The decision in that case lays down 
general principles applicable to the considera- 
tion of thé provisions of Art. 85 of the Limi- 
tation Act and is in no way helpful to the 
plaintiff. The -head-note fully summarises 
the principles laid down by Mr. Justice 
Mukerjee in- his judgment and it will be 
useful to reproduce it in this judgment in 
order to see whether the facts found bring 
the present case within those rules. The 
headnote is to the following effect:-— 

"An open accountis one which is continuous or 
current, uninterrupted or unclosed by settlement 


or otherwise, consisting of a series of transactions.” 
; “An account current is an open or running 


“account between two or more parties, or, an account 


which contains items between the parties from 
which the balance due to one of them is, or, can 


be ascertained. ii 


"Mutual accounts are such as consist of reci- 
procity of dealings between the parties, and do 
not embrace those having items on one side only, 


though made up of debits and credits. 


"An account under which one party has merely 
received and paid monies on account oi the other, 
is not a mutual account, properly so-called. Each 
party must receive and pay on account of the other. 

“A shifting balance, sometimes in favour of one 
side, sometimes in favour of the other, is a test 


-of mutuality, but its absence is not conclusive 
. proof against mutuality. 


“The mere circumstance that on one solitary 
occasion there was a sum to the credit of the de- 
fendants in the book of the plaintiffs, does not 
make the account between the parties a mutual 
account in which there have been reciprocal de- 
mands between the parties.” . 


(2): 6 €. L: J. 158. 
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: In our opinion all ingredients necessary for’ 


bringing the case under Art. 85, as detail- 
ed in the judgment of Mr. Justice Muker- 
jee, are to be found in the present case. 
' This case also does not support the conten- 
tion of Mr. Manohar lal. 

The case which really applies.to the facts 
of the present case is one of Ratan Chand 
Jawala Das v. Asa Singh Bogha Singh (3). 
This is a decision of Mr. Justice Scott- 
Smith of our own High Court. It is true 
that this is a decision of a Single Judge, but 
it is based upon a number of rulings which 
are discussed in the judgment and some 
of which have been referred to during the 
arguments before us. The facts of the 
reported case were pra tically simi- 
lar to the facts of the case under considera- 
tion. The plaintiffs of that case made 
advances of money to the defendants. 
The defendants were dealers in grain and 
used to send their grain to the plaintiffs 
shop. Plaintiffs sold it as commission agents 
and efter deducting their commission and 
other charges credited the amount remain- 
ing to the defendants in the account. The 
plaintiffs having sued the defendants to 
recover the balance due to them on the 
account it was held that the suit was gov- 
erned by Art. 85 of the Limitation Act. 
Mr. Justice Scott-Smith referred to the 
case of Namberumal Chetty v. Kotayya 
(4) and held that the case appeared to him 
to be very similar to the case he, had to 
decide. It will be enough to reproduce 
here the head-note of the case reported in 
Namberumal Chetty v. Kotayya (4) in 
. order to show how similar were the facts 
of the reported case to those of the present 
case. The head-note runs thus :—- 

“The plaintiff advanced moneys to the defend- 
-aut and the latter consigned goods to the former 
for sale on commission. Held, that there were 
independent obligations on each side and the 
account between the parties. was a mutual, open 
.and current account within the meaning of Art, 
85 of the Limitation Act." 2 
. There is another case reported as. Madhav 
Motiram v. Jairam Sakharam (5),which goes 
a long way to support the argument of 
the defendants’ Counsel as to the appli- 
cability of Art. 85. The facts of that 


" (3) 59 Eg Cas. 669; 8 U, P. L. R. (L) 31 26 


- (4) - 21 Ind. Cas. 773; 14 M. L. T. 398. 
(5) 63 Ind, Cas 950; 23 Bom, I, R: 540, 


` 


case, as given in the judgment of the Chief 
Justice, were as follows : 

“The plaintiff sued to recover on a khata or account 
of dealings which had continued between 
the parties from the 1st March 1913. The busi- 
ness between the parties was that the plaintiff 
advanced money to the defendant to buy cotton, 
which was ginned and pressed by the plaintiff, 
the charges being debited to the defendant, and 
after that the cotton was sent to Bombay through 
the plaintiff and sold, the plaintiff being credited 
with the sale-proceeds as against the advances 
made by him to the defendant." 

On ethose facts Sir Norman Macleod, 

Chief Justice, and Mr. Justice Shah held 


that the account’ between the partics was 


‘mutual, open and current, and that Art. 


'85 applied. 

Á large number of authorities was cited 
by the Counselfor the parties during the 
arguments, but it will serve no useful pur- 
pose to discuss all of them in any detail. 

In our opinion the cases above referred 
to clearly lay down the rule and principles 
underlying the provisions of Art. 83.of 
the Limitation Act. 


On the question of mutuality, difficulty 
is always felt in coming to the: conclusion 
whether the accounts in any particular case 
show mutuality and reciprocity. In this case 
we can with a fair degree of certainty 
hold that there. was mutuality and reci- . 
procity between the plaintiff and the de- 
fendant. ‘he suit, therefore, was clearly 
barred by three years' limitation. In this 
view it is not necessary to decide the re- 
maining points urged by Mr. Zafrulla 
Khan on behalf of the defendants. If it 
were necessary we would hold that the 
second contention put forward by him also 
has force. Section 34 of the Indian Evi- 
dence Act provides that :— 

"Entries in books of account. regularly kept 
in the course of business, are relevant whenever 
they refer to a matter into which the Court has 
to enquire, but such statements shall not alone 


be sufficient evidence to charge any person with 
liability." j 


Now, in this case there was a total denial 
of the plaintiff's claim and. therefore, the 
Court had to enquireinto the matter. The 
plaintiff, however, practically produced no 
evidence besides the entries in accourt-hooks 


-in support of the items with reference to 


which the defendants were to be made 
liable. It has been rightly contended by 
Mr, Zafrulla Khan that the items decree: 


‘this case have not been proved according - 


- 


— 
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cught to have been proved by independent 
evi/lence. 

In the ‘case of Imamband: v. Mata- 
stiddi (6) the, learned Judges, who decided 
the case, made the following observation, 
which is, to be found on page 680,* column 
2 .:—- 

“Tt is essentielin every case, where reliance is 
placed upon bóoks of account, to establish that they 
have been regularly kept iu the course of business, 
butit is not sufficient merely to prove the correct- 
ness of the books. The entries themselves have 
to be proved unless, indeed, the necessity for 
such proof is removed by the admission of the 
opposite party." — ' ^ 

It is true that the Commissioner appoint- 
ed in this case has reported that the books 


produced in this case had been regularly e 
kept in the course of business, but no proof 


had. been given to prove the correctness of 
the entries of those books. 

A similar view was expressed by a Divi- 
sion Bench of the Punjab Chief Court in 
the case of Ganga Ram v. Kaka Ram (7). 

We, therefore, hold that the accounts in 


to law. 
In this view the defendants’ Appeal No. 

1327 of 1918 must be accepted and the suit 

must be dismissed. Accordingly, we allow 

the appeal, set aside the decree of the Court 

below and dismiss the plaintiffs’ suit with 

costs in all Courts. 
Z.K. & N.K. 


(6) 13 Ind. Cas. 678; 15 C. L. J. 62r. 

(7) 22 Ind. Cas. 403; 47 P. L. R. 1914; 53 
P. W. R. 1914. 

* Page of 13 Ind. Cas.—( Ed.) 


Appeal- accepted ; 


ALLAHABAD HIGH COURT. 
Sxcoxp Crvir APPEAL No. 806 OF 1921. 
December 7, 1922. 

Present -—-Mr. Justice Gokul Prasad. ` 
LAKHU AND OTHERS—DEFENDANTS— 
APPELLANTS 
"VEI SHS 
_ Sardar LAT SINGH AND ANOTHER— , 


ws. PLAINTIFIS—RESPONDENTS. 
"." Adverse possession —Proof—- Enclosing land for 


keeping cattle during daytime— Possession, . nature 
Ofa 4 E - 
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It is no defence to a suit for possession of land 
that the land has been in possession of the defendant 
for more than r2 years, If plaintiff's title is to be 
denied, adverse possession for more than 12 years 
must be set up and proved. (p. 266, col. 2.) 

To enclose a plot of land, which is of no immediate 
use to its owner, and to use it for the temporary 
purpose of keeping cattle therein the daytime, does 
not amount to adverse possession. (p. 265, col. 2.j 

Secretary of State for India v. Chelikant Rama 
Rao, 35 Ind. Cas. 902 ; 39 Af. 617 ; 31 M. L. J. 324; 
20 C. W. N. 1311; (1916) 2 M. W. N. 224; 14 A, 
L. J. xxi4; 20 M. L. T. 435 ; 4 L. W. 486; 18 Bom. 
L. R. 1007; 25 C. In» J.69; 431. A. 192 (P.C), 
referred to. 


Second appeal against a decree of the 
Iirst Additional Judge, Aligarh, dated the 
2nd of March 1921. 

Mr. Bhagwati Shanker, for the Appellants, 

Mr- G. Agarwala, for the Respondents. 

JUDGMENT.—This appeal arises out 
of a suit for possession of an enclosute and 
Rs. 10 as damages on account of the cutting 
down by the defendants or two plum trees, 
and fur an injunction. | 

The plaintiffs are the Zemindars of the 
village in which the land in dispute is situate. 
Their aliegaíion was that the defendants 
had taken wroua2ful possession of the plot 
in lisoute and had cut down certaiu trees ; 
hence the suit. 

The defence of defendants Nos. r to 4 
was that they had been in possession of 
the land in dispute for more than 12 years, 
that the cattle troughs which stood on the 
lund were very old ones and that they kad 
not cut down the ol? trees. 

The Court of first instance canie to tbe 
conciusion that the lana in dispute was 
situated within the ambit of the plaintiffs’ 
land, that the defendants had been in posses- 
sion for more than 12 years and that the 
trees cut were worth Rs. 5 only. In the 
result it dismissed the claim. 

On appeal the lower Appellate Court hes 
acreed with the findings of tbe Court of 
first instance that the defendants Lad been 
in possession for more than 12 years but that 
their possession was not such as to be adveise 
to the plaintiffs. It accordingly decreed 
the appeal, the plaintiffs’ suit for possession 
and for an injunction with Rs. 5 as damages 

The defendants come here in second appeal 
and the first ground taken is that no plea 
of adverse possession was raised .by the 
defendants and the lowerCourt was,therefore, 
not justified in determining that question 
against the defendants, It is not easy to 
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understand what this really means, This 
plea has been argued at great length by the 
learned Vekil for the appellants who has 
tried to point out a distinction between 
cases governed by Arts. 142 and 141 of 
the Limitation Act respectively. - He has 
- urged with great force that the lower Appel- 
late Ccurt ought not to have entered iuto 
the question of adverse possession, as such 
a plea was not raised by the delendants. 
If suchra plea was not raised bv the delend- 
ants there was no defence to the suit and 
the suit ought to have been decreed off hand. 


When this point was explaine1 to the learned 


Vakil for the plaintiffs he said that the 
plea of limitation was raised and that the 
decision was incorrect, having regard to the 
ruling of their Lordships of the Frivy Coüncil 
in the case of Secretary of State for India v. 
Chelikant Rama Rao (1). That case is 
very much in point. In that cise islands 
had appeared at the mouth-of. the river 
Godawari, admittedly, years before the 
passing of the order of Government directing 
them to be made reserved forests. Iu tliat 
case it was admitted that the Government 
had never been in possession of them and 
that the defendants had been in possession 
of them forinore than zo years, and noue- 
theless their Lordships of the Privy Council 
have held.that it was for the defendants 
to prove that they were in adverse possession 
for more than 60 years before they could 
claim by adverse possession. The facts 
of that case are very similar to the facts 
of the present case. Here the land in dispute 
was within the ambit of the Zemindari of 
the plaintifs. The defendants bad been 
found to have been in possession for more 
than r2 years but the nature of their posses- 
sion was such that, according to the finding 
of the lower Appellate Conrt, it could not 
amount to a.dental of the plaintiffs’ title 
or adverse possession. The plot in dispute 
was waste land, that is, unoccupied by 
houses situate in the abadi. The defendants 
had built a wall a foot and a half (one kath) 
in height and thus enclosed it, and used to 
keep their cattle there in the daytime. This 
was such a possession which would not 


- 


(t) 35 Ind. Cas. 902; 39 M. 617; 31 M. L. J. 
324; 20 C W.N. 1311 ; (1916) 2 M. W. N.224 ; I4 
A.J, J^1xx14 ; 20 M. L. T. 435; 4 L. W. 486; 18 
Bom. L. R. 1007; 25 C. L. f.:60; 43 I. A. 192 
(P. C): Lo des eae! g 
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make the Zeminder try to. kick- the defend- ` 
ants out. The laad was of no immediate 
use to him and was used for- temporary - 
purposes by the defendants. This would 
not amount to adverse possession. The 
defendants, if they set up adverse possession, 
were hound to show that the possession 
was adverse and had been as such for more 
than r2 years. Such temporary user, which: 
would be unnoticed or permissible would 
not amount to adverse possession. In my 
opinion the view. taken by the lower Court 
was tight. T, therefore, dismiss this appeal 
with costs. 


S. D. Appeal! dismissed. 


MADRAS HIGH COURT. 
Civi. Revision Perrrion No. 552 oF 1920. 
». March 24, 192r. 
Present -—Mr. Justice Odgers. 
T. L. RANGIAH CHETTY-—DEFENDANT ` 
Ke —PETITIONER. ' 


» VETSUS 
T. GOVINDASAMT CHETTY AND OTHERS 
—PLAINTIFFS—RESPONDENTS. 

Arbitration — Awid — Decree in terms of 
award before evpiry of ten days, validity. of— 
Agreement not to object to award, effect of — Fraud 
—Material iryeoularity, -. | 

Where a Conrt passes a decree in terms of an 
award prior to the expiry of the ten days allowed 
for the filing of objections to the award, it acts 
without jurisdiction, or with material irregularity, 
notwithstanding the fact that the defendant had 
aoe not to raise objections to the award. [p. 268, 
col, 2, < 

Velu Pillay v. Appasawmi Pandaram, a Ind. 
Cas. 197 ; (1911) x M. W. N. 141; 9 M. L. T. 301; 
21 M. IL. J. 444, and Soovapavaju v. Navayanaraiu, | 
17 Ind. Cas. 431 ; (1912) M. W. N. 1232 ; 12 M. L. 
T. 408, relied on. — , 

"Batcha Sakib v. Abdul Gunny, 2x Ind. Cas. 308; 
(1914! M. W. N. x42 ; 38 M. 256; x4 M. L. T. 314 ; 
25 M. L. J. 507, distinguished. 

An agreement whereby the parties contract not 
to raise objections to an award is of no effect, 
where the award travels into various extraneous 
matters not connected with the suit and not forming 
the subject-matter of the reference to arLitration, 


‘nor does such an agreement cover fraud imless it 


is expressly .excepted. [p. 268, col. r.] 

Tullis v. Jacson, (1892) 3 Ch. 441; 67 L. T. 340; 
61 L. J. Ch. 655 ; .41^ W. R. 11, Pearson v Dublin 
Corporation, (1907) A. C. 351 at 363; 77 L. J.-P. 

. 1, Mackay, In the matter of, (1834), 2 Ad. & E 
355; IYt.-E.R. 138; 41 R., R. 456, referred to, ' 
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, Petition, under section 115 of Act V of 
| I958, praying the High Court to revise the 
decree of the Court of the Subordinate 
Judge, Nort! Arcot, in Original Suit No. 59 
of 1917. "E. 

Messrs. A. Krishnaswamt Atyar and B. 
Somayya, tor the Petitioner. 

Mr. C. V. Anantakvishna Aivav, for the 
Respondents. 

JUDGMENT.— This is à petition to revise 
' the decree passed on 3rst March 1920 by 
the Sub-Judge of North Arcot. ‘The decree 
was passed in terms of an award following 
a reterence to arbitration, in Original Suit 
No. 59 of 1917, by the parties theréto. The 
suit was brought by the plaintiffs for an 


account of their family property which had , 


been in the management of the defendant 
during the minority of the eldest member. 
The reference or wuchilika, the terms of 
which are important, runs as follows tpage 27 
paragraphs r and ?,-of the printed plead- 
inzs):— 

= That the parties herein have agreed 
to refer all matters in dispute between them 
in this süit to the arbitration. of M, R, 
Ry. Emuloor Bojjayya Chetty Garu of 
Tirupati. 
. “2, The said arbitrator’s decision sha 
be final and binding upon all the parties 
to the suit and they will not obiect to his 
award." 3 l 
. The award was issued on 29th March 
1920 and on 30th March 1920, the defendant 
asked for further time (one month) to file 
Obiections to the award, although, under 
Art. r38 of the Limitation Act, he had ro 
days for this purpose. The defendant was 
examined orally by the Sub-Judge on 30th 
March, 1920, the very same day on which 
he put in his petition for time, and he there 
alleged that the award had been passed 
' one-sidedly " by the, arbitrator vielding 
to the plaintiff's influence and that the former 
has not examined the chifla papers. On 
31st March 142) the Sub-Judge passed an 
order refusing time to the defendant and 
stating that there was no real objection 
to the award and that the objection of 
collusion cannot stand. He passed a decree 
the same day in terms-of the award. 

The case in Velu Pillay v. Appasami 
Pandaram (1) is authority for saying that 


. (x) 9 Ind. Cas. 197; (torr) TM, W. N. 141; 
m ‘9 M.I. T, 30143 2I M. L. J- 444. 
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a decree passed on an award within the 
IO days allowed by the Limitation Act is 
bad. This was the decision of a Single 
Judge (Wallis, J., as he then was) but is 
supported by a decision of a Bench of this 
Court in Sooraharaju v. Narayanaraju (2), 
where it was held that such a procedure 
was without iurisdiction or was vitiated 


"with material irregularity such as to call 


for revision. In Batcha Sakib v. Abdul 
Gunny (3) relied on liy Mr. C. V. Ananta- 
krishna Aiyar, for the counter-petitioners 
(plaintiffs! in this case, the decision was 
that no appeal lay. The Court was asked 
to revise the decree appealed from and 
White C. J., said: '' If it were quite clear 
that the learned Judge has exercised dis- 
cretion wrongly in this case, we might be 
prepared to take the strong step of inter- 
fering in revision but the general policy 
of the Legislature is clear that in these 
matters the judgment in accordance with 
an award should be final." There is an 
obiter dictum in the judgment of the learned 
Chief Justice to the effect that, where “an 
application to set aside the award had been 
made and refused it would have been open 
to the Court to pronounce judgment even 
though the ten days had not expired," 
This was not, in my opinion, necessary to 
the decision, and in connection with the 
dictum a passage from Banerii’s book is 
quoted on page 258 of the report with ap- 
proval. The passage is to the effect that, 
in order to secure finality to the judgment 
aud decree the necessary conditions are that 
there has been no order remitting the award 
and that no application has been made to 
set aside the award within xo days, or if 
an application has been made it has been 
refused after judicial determination by the 
Court. If it were necessary to do so, I 
should not be prepared to hold that the 
oral objections stated by defendant on 
30th March 1920 in. answer to question of 


the Subordinate Judge amounted to an 


application to set aside the award or 
that such application had been refused after 
judicial determination. It seems to me 
impossible to say that the summary, I may 


(2) 17 Ind. 
12 M. L. T. 40 

(3) 21 Ind. Cas 308; (1914) M. W. N. 142; 
38 M. 256; 14 M. In T. 314; 25 M. I. J. 507. 


T 431; (1912) M. W, N. 1232; 
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say ` 


-the defendant by the terms of paragraph 2 


of the muchiltka has’ debarred himself from. 


taking any objection to the award, and, 
if so, whether the Court has any right to 
assume jurisdiction wot given to it by law 


in consequence-of an agreement entere 


into by. the parties. ‘The case of parties 
contracting not to raise objections to an 


award has beer dealt with in severaldecisions ` 


- It may here be stated that it was urged by 
- the Vakil for the petitioner (defendant) 
and not contested by the Vakil for the 
; counter-petitioners (plaintiffs) that the award 
has travelled into various extraneous matters 
not connected with the suit and not forming 
the subject-matter of the reference to arbitra- 
tion. Iam inclined to think this is so (e. g.,) 
with regard to the rast account, the accounts 
of the property. of plaintiffs’ junior uncle 
* Ramiah" and the matters contained in 
paragraph 33 of the award which have noth- 
ing to do with the share of the third brother. 
I do not think the agreement not to object 
can fairly be taken to cover these extraneous 
matters which are not properly the subject- 
matter of the award at all. Itis also establish- 
ed that such an agreement does not cover 
fraud unless it is expressly excepted. Fraud 
“may be expressly -excepted, that is, the 
parties may agree that it shall not be raised. 
It was held by Chitty, J., in Tullis v. Jackson 
(4), that fraud may be expressly excepted, 
that is, the parties may agree that it 
shall not be raised, though in Pearson 
v. Dublin Corporation (5), Lord James 
— Hereford says :—‘‘ As a general principle I 

.incline to the view that an express term that 
~ fraud should not vitiate a contract would 
bs bad in law." Again in Mackay, In the 
matter of (6) it was held that a clause 
- precluding the parties 
actions against the arbitrators or im- 
peaching their award unless for fraud 
did not debara party to the deed from 
moving to set aside the .award for 
illegality on. the face of it, though no fraud 


a) (1392) 3. Ch. TI 67 L. T. 340; 61 ls 
Ch. 655; 41 W. R. 

(5) oon ^ C. 351 at p 362; 77 L. I P. C. 1. 

(6) 1834) 2 Ad. & E 3563 III HA 138; 41 - 
RR. 456 ? 


informal, procedure adopted by the. 
lower. Court. on 30th March 1920 was in. 
fact a judicial determination of the matter.. 

The next question to consider is, whether’ 


from bringing . 


or collusion appeared: It seems to. me; ^ 2 


therefore, that, in spite of clause 2 of the 
muchilika, the defendant might lawfully 
have raised several grounds of objection 
to the award. In view of the proceedings 
of the Sub-Judgé on 31st March .1920 on 
the application for time made by the defend- 
ant, and in view of the award which appears 
to me to travel outside the terms of referénce 
and also from the fact that, in my opinion, 
the. defendant would have. been entitled 
to take objections to the award, I have come ` 


to the conclusion that the lower Court acted ^ 


without jurisdiction or with material irregu- 
larity in passing the decree of 3oth March, 
I920 and that, for the reasons stated, it is 
no answer to say that the defendant had 
agreed not to raise objections to the award. 


-The Court, therefore, had no power.to.- ° 


pass a decree before the expiry of the 10 days. 
allowed by Art. 158 of the Limitation Act 
aud the case falls under the decisions in 
Velu Pillay v. Appasawmi Pandaram (1) and 
Sooraparaju v. Narayanaraju (2) cited above. 
The decree must be set aside and the case 
remitted to the lower Court to be dealt 
with according to law. Costs will abide 
the result. 

This Civil Revision petition having been 


"posted to be spoken to this day, the Court 


delivered the following 
l JUDGMENT. l d 
The case is remitted' to the Court of.the 
Subordinate Judge of Chittoor for disposal. 
ENS Ve Petition remanded. 
c. A. ' 


LAHORE HIGH COURT. 
MISCELLANEOUS CIVIL APPLICATION 
No. 364 OF 1922. 

July 3r, 1922. 

Present-—Mr. Justice Abdul Qadir, 
"THE NATIONAL ENGINEERING COY.:: 

KARACHI--PETITIONER . 
VEYSUS 
Tug RATTAN ENGINEERING COY., 


LAHORE— RESPONDENT. 
Civil Procedure Code (Act V of 1908), ss, 22, 23 l 
Jurisdiction — Transfer of suit. 
It is only when a suit may be brought in one or 
other of two Courts, both of which have jurisdic. 
. tion, that an pe au may. be made under sec, ; 


ol? ) 


NATIONAL ENGINEERING ‘COY.- KARACHI V. 


tions 22 and 23 of the Civil Procedure Code. Where 
ihe jurisdiction of one of the Courts is denied an 
application for transfer under these sections cannot 
lie. ” MES: 


Gilmour v. Ram Lal, 4 Ind Cas. 922; 77 P. L. 
R. 1909; 117 P. W. R. 1909 Purna Chandra 
Mukerji v. Dhone Kristo Biswas, 24 Ind. 
- Cas. 318; 12 A. L. T. 898, Sachendra Nath Mitra 
v. Muhammad Habibullah, 24 Ind. Cas. 707, 
Ram Kumar Sheo Chand Rai v. Firm Tula 
Ram Nathu Ram, 56 Ind. Cas. 920; 1 P. L. T. 
.277; (1920) Pat 235. Askaran Baid v. Bhola 
Nath, 48 Ind. Cas. 105; 21 O. C.2 17, referred to, 

Application under sections 22 and 23, 
Civil Procedure Code, for the transfer of 
the case, from the Court of the Suberdi- 
nate Judge, First Class, Lahore, to Karachi. 

Mr, B. R. Pun, for the Petitioner. 

Bakhshi Tek Chand, and Mr. Feroz Khan 
Nun, for the Respondent.  . 

ORDER.—Two suits arising out of one 
,and the same transaction are pending bet- 
ween the parties. One is' at Lahore, in 
which the Rattan Engineering Company, 
Lahore, are the plaintiffs and the National 
Engineering Company, Karachi, are the de- 
fendants. The other suit is pending at 
Karachi, in the Court-of the Judicial Com- 
missioner there, in which the Karachi 
firm are the plaintiffs and the Lahore firm 
defendants. An application under sections 
22 and 23, Civil Procedure Code, has been 
filed in this Court by Mr. B. R. Puri, on 


behalf of the Karachi firm, -praying that 


the suit pending in Lahore should be trans- 
ferred to Karachi. It is stated in para- 
graph 2 of the application that the Lahore 
Courts have no jurisdiction to_ entertain 
the suit, as the bargain of which the suit 
is based was made at Karachi and its per- 
formance was also to be made there. It 
is added in paragraph 4 that assuming that 
the Lahore Courts have jurisdiction it is.a 
fit and proper case for transfer to Karachi. 
. A preliminary objection has been raised 
before me, by Mr. Tek Chand on. behalf of 
the Lahore firm, that an application under 
sections -22 and 23, Civil Procedure Code 
can be .made only in cases where a 


suit may be instituted in any one of two ` 


INDIAN CASES: > 


* High Court, in which 
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- Purna Chandra Mukerji v. Dhone Kristo 
Biswas (I), Sachendva Nath Mitra v. Mu- 
hammad Habibullah (2), | Gilmour v. Ram 
Lal (3), Askaran Baid v. Bhola Nath (4) 
Ram Kumar  Sheo, Chand Rai v. Firm 
Tua Ram Nathu Ram (5). 

_ An -unpublished ruling of this 
Court, in Case No. 179 of 
by Mr, Justice LeRosgginol, 


High 
I917, decided 
on the 22nd 


‘June 1917, is also cited as a case which 


is on all fours with. the present one, I 
do not think it is necessary to discuss at 
length the judgments cited by the learned 
Counsel, and it is sufficient to refer to 
only two of them specifically. Purna 
Chandra Mukerji v. | Dhome Krislo 
Biswas (r) is a decision of the Allahabad 
it has been 

down that “it is only when a suit may E 
brought in one or other of two Courts, both 
of which have jurisdiction, that an applica- 
tion may be made under section: 22 and 23 


‘of the Civil Procedure Code, .... Where the 


in his judgment. He has held in Case No. 
179 of 1917 that the petitiotier must be judged 
by the allegations on which he seeks to move 


e think this last mentioned 
Ww as the other authorities mentioned 
above, are fully applicable to the case 
before me, and following them I dismiss 


ruling, as 


this application with costs. 
ZE, Appeal dismissed. 
(1) 24 Ind. Cas. 318; 12 A. L. J. 896. 


2) ev err Cas. 707. 

OR Cas. 922. 77 P.L. R. 1909; It7 P, 
48 Ind. Cas. 105; 21 O. C. 2r 

(3) 56 Ind. Cas. 4 E o 

E 9200 X P. L. T. 277; (1920) 


| 


or more Courts and that in a case whete a : 


petitioner is questioning the jurisdiction 
of ohe of the Courts to entertain the suit, 
it is not open to him to apply under section 
22-0f the Civil Procedure Code. Reliance 
“is placed in support of this contention on 
h: e “following judgments == Í 


es 
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THIRUMALASSERI KOTTAYIL SREEDHARAM VALTA RAJAH V. PARAKKAT, 


MADRAS HIGH COURT. 
SECOND CIVIL ÁPPRAL NO. 1579 oF 1919. 
March 3, 1921. 
Present—Mr. Justice Napier an 
i Mr. Justice Odgers. 
THIRUMALASSERI KOTTAYII, SREE- 
DHARAM VALIA RAJAH, StyrgD 
CHUNARAN or ISWARAMANGALAM | 
AMSHOMC--PLAINTIFF—APPELLANT 
i YEYSUS 
PARAKKAT alias KARUTHEDATH 
alias PARAPALLI alias KANDARATH 
ILLATH KARNAVAN AND MANAGER or 
KUNHI altas NARAYANA NAMBUDRI- 
PAD AND OTHERS—RESPONDENTS. 
Landlord and tenant—Denial of landlord's. title 
_ —Forfeiture— Necessity for landlord's knowledge— 
Admissions, receiving of, in evidence—Civil Proce- 
dure Code ( Act V of 1908), O.F I, v. 17— Amend- 
ment of plaini—Reviving barred claims, whether 
allowable. 


* 


In order that a denial by a tenant of the land- 
lord's title may work a forfeiture, it must be un- 


equivocal and clear and must be brought home to 


the knowledge of the landlord prior to the insti- 
tution of the suit. (p. 271, col. 1.) 

Komatukutti v. Puthiakath Muhamad, 45 Ind. 
Cas. 743; (1918) M. W. N. 200; 
34 M. J. 170; 23 M. L. T. 178; 7; L. W. 291, 
Kotangereth Raman Nair v, Kolimatamullathil 
Mariyomma, 56 Ind. Cas. 13; (1920) M. W. 
N. 332; 1I l. W. 513; 43 M. 480, Maka- 
raja of Jeypore v. Rukmini Pattamahadevi, 50 Ind. 
Cas. 631; (1919) M. W. N. 271; 42 M. 589 at 
P. 598; 36 M. L. J. 543; 17 A. L. J. 552; 29 C. L. J. 
528; 2r Bom. L. R. 655; 23 C. W. N. 889; 26 M. E. 
T. 16; 10 L. W. 381 ; 46 I. A, :29 P. C), relied on. 


Per Napier, jf.—Admissions must be taken 
either altogether or not at all; that is to say, al- 
though a party cannot by an admission make evi- 
dence fcr himself, still, if it is sought to be used 
against him, all the words of the admission must 
be taken aud eyen if they operate in favour of the 
defendant they must be taken with the words 
which the person seeking to rely on admission 
calls to his aid. (p. 271, col. 2.) 

Per Odgers, J.—A plaintiff ought not to be 
allowed to amend his plaint by substantially alter- 
ing his original claim and setting up fresh claims 
in respect of causes of action which, since the suit, 
have become barred by Statute of Limitation. 
(p. 272, col. 2.) 

Kumara Venkata Perumal v. Velavuda | Reddi, 
24 Ind. Cas. 105; 27 M. L. J. 25, Weldon v. Neal, 
(1887) 19 Q. B. D. 394; 56 L. Q. B. 621; 35 W. R. 
820, relied on, 

Quiere.—Whether in respect of a Malabar anuba- 
vam tenure there cau be forfeiture for denial of 
landlord's title. 

second appeal against a decree of the 
Court of the Subordinate Judge, South 
Malabar, at Calicut, in Appeal Suit No. r80 


of 1918, preferred against a decree of the 


41 M. 629;- 


.to make his position clear. 


Court of the District Munsif, Ponani, im. 

Original Suit No. 291 of r916. i : 
Mr. K. P.M. Menon, for the Appellant. 
Mr. C. V. Anantakrishna Aivar, -for the 


Respondents. . 
JUDGMENT. 
Napier, J.—-This appeal arises out of a 
suit by the plaintiff to redeem a kanom, 
That was the original form of the suit, al- 


` though it is true that in his plaint he claimed 


also to recover the land on the strength of 
title. l 

The defendants pleaded that they were' 
anuDavam tenants to the knowledge of the: 
plaintiff. | 

In the course of the trial, the plaintiff 
applied to the District Munsif for leave to 
amend his plaint by accepting the position: 
that the defendants were anubavam tenants, 
aud claiming his rights to recover the prop-: . 
erty on the ground that his title as jenmu 
has been denied by the defendant, which: 
denial operated as forfeiture. 

The First Court declined to grant the 
amendment. On appeal, the Subordinate 
Judge allowed the amendment,but he allowed 
it on very narrow grounds which are to be 
found at the bottom of page 28 of the printed 
pleadings. He said: “By the amendment: 
sought to be made, plaintiff only wanted 
There was no 
change in the nature of the suit. Even 
without any specific allegation about for- 
feiture in the plaint, the plaintiff would have 
been entitled to argue that. on the strength 
of his title, he was entitled to get a decree: 
for possession, inasmuch as the defendants: 
have forfeited their right to hold the pro- 
perties." In my opinion, this is not a cor- 
rect description of the nature of the amend-. 
ment sought by the plaintiff. I do not 
think he onlv sought to make clear his 
original position, I am satisfied that, finding 
that he could not prove his kanom, he sought: 
leave to briag the suit ou the true footing 
that defendants were anubavam tenants. 

In the order in which he gave leave to, 
amend, the lower Appellate Court, however, : 
refused leave to call for further evidence, 
and, in disposing of the appeal, the lower 
Appellate Court.has found that he has not 
proved everything that is necessary for the 
purpose of establishing his right to forfeit. 
Waat was necessary aas baan laid dowa by 
a Bench of this Court, to which I was a party, 


Vol. 21] 


INDIAN CASES; 


291 


THIRUMALASSERI KOTTAYIL SRKEDHARAM VALIA RAJAH Y. PARAKKAY, 


and it is the judgment in that case on which 


“the Subordinate Judge relies. That was the: 


decision in Komalukutti v. Puthiakath Muha- 
mad (x). Thérequirmentsíaid down in that 
case, Which the lower Appellate Court has 
found not to be satisfied, is stated in the head 
-note to be that the denial must be made to 
theknowledgeof the landlord. This decision 
has been attacked by the learned Counsel on 
the ground that it was something new, and 
that no case has ever laid down that before. 
I believe that itis true that the proposi- 
tion had never been stated so definitely 
before, and that was the reason why “my 
learned brother and I thought it necessary 
to state the whole law and all the require- 
ments carefully. It has, however, been 
followed, in a judgment of another Bench. 
That isa case reported as Kolanzereth Raman 
Na | v. Kolimatamullathil Mariyomma 
(2). There Seshagiri Aivar, J., said: “It 
is well-understood in this Presidency that 
the denial must be brought home to the know- 
ledre of the landlord and it must be un- 
equivocal, and ‘clear’ and added that in 
Komalukulti v. Puthiakath Muhamad 
(I) and in another case this principle 
was distinctly stated. In my opinion, this 
must, as the learned Judges say, be now 
taken to be undisputed in this country. 
That being so, we have to consider whether 
there had been such a communication as to 
come within the Statute. In the lower 


Appellate Court the Vakil for the appellant 


reed on a certain document, Exhibit J., 
which was a grant jenm right of two items 
of this estate, by the person who now claims 
to be only an anuhavam tenant. That this 
does operate as an unequivocal denial cannot 
be denied, but when it came to the necessity 
of showing that this had been brought to the 
notice of the landholder prior to the suit, 
the appellant was unable to do so. 

That the requirements must all be satis- 
fied before the institution of the suit, is defi- 
nitely stated in a judgment of their Lord- 
ships of the Privy Council reported as Maha- 
raja of Jeypore v. Rukmini Pattamahadewi(3). 

(i) 45 Ind. Cas. 743; (1918) M. W. N. 200; 
41 M. 629; 34 M L, J. 170; 23 M. L. T. 178; 7 L. W. 


29t.. 

(2) 56 Ind Cas. 13; (1920) M. W. N. 332: 11 La, 
W., 513: 43 M. 480; 

(3) 50 Ind. Cas. 63x; (xoxo) M. W. N. 271; 42 M. 
589 at p. 598; 36 M. L. J. 543; 17 A. L. J. 552; 29 
C. L. J. 528; 21 Bom. L. R. 655: 23 C. W. N. 889; 


26 M. I, T. 16; ro L, W. 381 5 46 I. A. 109 (P. C)... 


Their Lordships say as follows: “There 
is here no denial by matter of record before 
the present suit was instituted. Denial in 
the suit will not work a forfeiture of which 
advantage can be taken in that suit, be- 
cause the forfeiture must have accrued be- 
fore-the suit was instituted." So that, on 
the materials dealt with by the lower 
Appellate Court, the dismissal of the suit 
was perfectly correct. 

Jt is urged here, however, that there was 
evidence, and that evidence is to be found 
in the admission made in paragraphs 7 and 8 
of the written statement of defendants Nos. 1 
and 2. In those paragraphs the defend- 
ants set up that they had demised 
Jtems Nos. I and 2 on kinom right, 
as far back as -> 1865, renewed 
them in 1885 and that, ever since that date, 
those Items; Nos. 1 and 2, have been enjoyed 
as jenm of the iHom of these defendants with 
the knowledge of the plaintiff and others. 
Mr. Menon has contended: strenuously here 
that, this being an admission in the plead. 
ings, it is evidence of the notice having been 
given at a date prior to the institution of the 
suit, and that he is entitled to rely on it. 
The answer to this, to my mind, is to be 
found in the doctrine that admissions must 
be taken either altogether or not at all, that 
is to say, that although a party cannot by 
an admission make evidence for himself, still 
if it is sought to be used as an admission 
against him, all the words of the admission 
must be taken, and even if they operate in 
favour of the defendant, they must be taken 
with the words which the person seeking to 
rely on the admission calls to his aid. Now, 
this is an admission doubtless, but itis more, 
itis an allegation that the plaint:ff has been 
under notice of the claim of the defendants 
since 1865 and that, therefore, his suit would 
be barred by limitation. The result to my 
mind is this, that the plaintiff cannot rely 
on this admission alone, without accepting 
the position that his suit is barred. On 
this short ground, I am prepared to hold 
that there is no material on which the Court 
could decide that notice of the claim had 
cometo the knowiedge of the landlord— 
notice of the claim such as would entitle him 
to claim the benefit of the forfeiture. An- 
other point taken by the defendants is, that 
the tenure now conceded to be anubavam 
cannot be forfeited for denial of title. It 
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4s true that there is a decision of two learned 
Judges of this Court, in Suit Appeal No. 687 
of 1915. Coutts-Trotter, J., took the view 
that there had been previous decisions with 
regard to certain service tenures which were 
sufficient to cover all forms of permanent 
leases. Srinivasa Aiyangar, J., seems, as 
. far as I can understand, to raise a very much 
larger point that there can be no forfeiture 
of any permanent lease. With regard to 
this latter point, we have, however, the dis- 
tinct ruling of the Privy Council in the case 
reported as Abhiram Goswami v. Shyama 
Charan Nanár(4) that no such doctrine is 
‘known to India. The other limited pro- 
position in respect of this particular Malabar 
tenure that there can be no forfeiture for 


denial of title, is not distinctly negatived. 


in any particular case, but has certainly 
been doubted. If it was necéssary for the 
disposal of this case to decide this import- 
ant question, I would, speaking for myself, 
certainly desire.to refer the matter to a Full 
Bench;.and so I do not desire to express 
any personal opinion on the subject. As 
it is, I prefer to dismiss the appeal for the 
reason stated. The second appeal is dis- 
missed .with costs. | 
Odgers, J.—I entirely agree with the 
-order proposed by my learned brother. 
I would only add a word on the subject of 
the amendment which was allowed by the 
lower Appellate Court. The. amendment 
‘was applied for on the 6th December 1917 
and was granted on the 8th February 1919, 
the application having been dismissed by 
the District Munsif. It, therefore, follows 
that at the date of the amendment, the de- 
fendant could have set up a plea of limita- 
tion which would have held good as against 
the denial or the forfeiture alleged by the 


plaintiff, under Exhibit J, dated 1904. AL 
though, no doubt, O. VI, r. 17 of the 
Code of Civil Procedure is very wide and 


allows all such amendments to be made in 
such a manner and on such terms as may be 
just, still it seems to me that, wide as the 
‘latitude is, there must be some limit. In 
"this connection I would refér.to the case of 
Kumara Venkata Perumal v. Velayuda Reisi 
(5), a decision of Wallis,-J., (as he.then was) 


(0.4 


6 A. L. J. 857: 1x Bom. L. R. 1234; 19 M. L J. $39} 
‘jg C. W. N. 1; 36 L. A. 148 (P. C.) | 
F (5) Z4 Ind; Cos. "195: 27 Me E. Jy 35. 
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aud Sadasiva Aivar,J. Wallis,J., following the ~ 
English case of Weldon v. Neal (6), in which 


-to me, the cause of action was 


Ind. Cas. 449; 36 C. 1003; 10 C. L. J. 284 . 


.nk 


+ PER A. 


the Court of Appeal laid down that a plaint 


iff will not be allowed tu amend by setting ~~ 


up fresh claims in resnect of causes of actions 
which, siuce the issue of the writ, have þe- 
come barred: bv 


cited by Wallis, J.. who. said: “With 
great respect, it does notseem to me to be 


just to allow a plaintiff by amending his : 


pleadings to revive a barred claim." Sada- 


.siva Aiyar, J., went further and was inclined 


“+ [1923 i $^ 


Statute of ‘Limitation. ` 
This, as I have said. is followed in the case - 


to give the Court full power to amend the ' 


pleadings at any stage so as to advance 


 Substántial justice, without much regard to 


the consideration whether the judgment- 
debtor or the defendant may not be preju- 
diced in his right to raise technical pleas, 
though he admitted that the Courts must 
also possess a discretion not to allow such 


` amendments under particular circumstances. 


It seems to me, when it comes to an amend- 


ment of this character of the Appellate. i 


Court, it ought not to have been allowed. 
What was the character of this amendment? 
The plaintiff by his plaint claims, (2) redemp 

tion, and (b) the surtender by the defendant 
to the plaintiff on the strength of the demise 
and of the admission of the plaintiffs own 
jenm title. By the amendment, it appears 
materially 
changed, in that it allowed the plaintiff to 
set up a forfeiture with regard to anubavam 
or perpetual lease. It is, I think, clear in: 
the original plaint there was no mention of 
this question of anubavam, but that, by 
allowing thé amendment, the claim in the 
plaint was not only extended but also sub- 
stantially altered. In any case, the amend- 
ment, to my mind, prevented the defendant 
from setting up the plea of limitation which 
he was otherwise entitled to do and, there- 
fore, the order on that ground alone ought 
to have been disallowed. With regard .tó 
the other questions raised in the appeal, I 
agree with mv learned brother, and the 
second appeal must be dismissed with costs., 


“VIN, V. Appeal dismissed. 
WoC. A. ' E. x 
(6) (£887).19.0. B. D: 394; 56 L..]. Q. B..621; 
- 35: WR. 820. j : : 3 
Teasa i "TIL. 
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MUSTAFAI BIBI 7; MUHAMMAD SHABBIR, 


. ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEAL No. 173 OF 1921. 
À f November 20, 1922. 
i ` Present.—Mr. Justice Stuart. . 

Musammat MUSTAFAI BIBI AND ANOTHER 

—PLAINTIFFS—APPELLANTS 
VEYSUS 

Sheikh MUHAMMAD - SHABBIR AND 

ANOTHER—-DEFENDANTS—RESPONDENTS. 
| Fraudulent transfer—Fraud not carried into 
effect— Fraud, whether can be pleaded against 
innocent person. 

It is only where the attempted fraud has been 
wholly or partially carried into effect tiat the 
Court will give effect to the fraudulent transaction 
as between the: transferor and the transferee. 
ip. 273 3, col. 2.] 

Govinda Kuar v. Lala Kishun Prosad, 28 C, 
370and Honapa v. Narsapa , 23 B. 406; 12 Ind. 
Dec. (N. 5.) 270, relied upon. 

‘Fraud cannot be pleaded successiully against 
an innocent person. [p. 274, col, 1.] 


"Second appeal against a decree of the 
District Judge, Ghazipur, dated the 25th 
October 1920. 

‘Messrs. Iqbal Ahmad 
Ahmad, for the Appellants. - 

Dr. K.N. Katju and. Mr. K. Verma, for 

the Respondents. 


JJUDGMENT.—-The. facts. of the suit 
out of which this appeal arises are tlese:— 
On the 14th March 1896 Abdul Aziz trans- 
ferred certain property to his wife in lieu 
of dower. 
(a). His wife's name was Hajira. On the 
zoth: June 1907 Hajira transferred this pro- 
perty (a) together with property (b) to 
Muhammad Fasih, the son of her deceased 
son Muhammad W asi, and to Muhammad 
Shabbir, the son of her deceased son Muham- 
mad Shibli, Hajira diedin 1909. Muham- 
mad Fasih died in the same year. In 1919 
Musammat Mustatai Bibi, the widow of Mu- 
hammad Wasi and the mother of Muham- 
mad Fasih, and Karim-un-nissa Bibi, the 
daughter of. Muhammad Wasi, instituted a 
suit. against Abdul Aziz and Muhanimad 
Shabbir for possession of such portion .of 
property (1) and (b) as they could have in- 
herited either from Muhammad Wasi on the 
allegation of previous oral gift or from Mu- 
hammad Fasih on the allegation of the deed 
of gift of 1907. 

| The finding of fact of the lower Appellate 
Court is this:—-That property (4) was never 
transferred ‘by Abdul Aziz to Hajira, and 
that the deed purporting to transfer it was 


x8 


and Mukhtar 
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that Abdul Aziz 
had made a colourable transfer in 1896 to 
his wife in lieu of dower-debt due but that 
this transfer had never been carried into 
effect and had been made to defraud 
creditors. It would, however, appear that 
no creditor had actually been defrauded. 
The lower Appellate Court further found 
in respect of property (b) that Musammat 
Hajira had no title to property (b) and had 
nothing to transfer. "Therefore, finding that 


- there had been no valid transfers either to. 


Muhammad Wasi or to Muhammad Fasih 
it dismissed the plaintif’s suit concurring 
in the finding of the Trial Court which was 
to the same effect. 

The plaintiffs appeal here. Their learned 
Counsel argues in the main that it is not open 
to the defendants to plead that the deed of 
1896 was fraudulent or collusive, as this 
would be tantamount to permitting Abdul 
Aziz to plead his own fraud in his own favour. 
It is, however, to be noted that Abdul Aziz 


, died during the pendency of these proceed- 


This may be called ‘property ` 


ings. His sole heirs on the plaintiffs’ own 
Showing are his daughter Majidan and Mu- 
hammad Shabbir, whose names have been 
substituted for his. During the pendency 
of the proceedings Abdul Aziz transferred 
all his interests to Muhammad Shabbir but 
I am not concerned with the effect of that 
transfer. What I have to note are two 


. points. The first point is that on the find- 


ings of fact the transfer of 1896 was certainly 
fraudulent and collusive and intended to 
deceive creditors but that on the facts it did 
not result in defrauding any body. The 
law, as laid down in Govinda Kuar v. Lala 
Kishun Prosad (x) and Honapa v. Narsapa 
(2), decides that it is only where the at- 
tempted fraud has been wholly or partially 
carried into effect that the Court will give 
effect to the fraudulent transaction as be- 
tween the transferor and transferee. Here, 
the fraud was. not carried into effect. Here 
further, the circumstances are peculiar, 
The fraudulent transfer was made by Abdul 
Aziz in favour of his wife. His wife having 
no authority so to do, transferred first to 
her sons Wasi and Shibli according to 
the plaintifis, and subsequently to her 


1) 28 C 370. 
i) 23 B 406: 12 Ind. Dec. lis S.) 270, 


|| 


cisions of fact. 
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grandsons, Fasih and Shabbir, and this trans- 
fer was to the prejudice of her daughter 
Majidan. So if I gave effect to the.plea 
put forward by the learned Counsel for the 
appellants I should not be punishing Abdul 


Aziz, the person guilty of the fraud, but 


punishing b his innocent daughter, who, owing 


to his fraud in the first instance and owirg to - 


her mother’s unauthorised transfers in the 
second instance, would be effectually de- 
prived of her property. It has never been 
laid down in any Court that a fraud can be 


‘pleaded successfully against an innocent 


person. For these reasons the plea is unten- 
able. That is really the sole point in the 
appeal. The remaining decisions are de- 
There is no question of the 
interpretation of the legal effect of docu- 
ments. Here we are only concerned with 
the construction of the documents in so far 
as the question of the identity of the prop- 
erty transferrel is to be considered. 
‘There is no doubt that the document of 1896 
is a transfer of property in lieu of an alleged 
dower-debt and that the document of 1907 
is a deed of gift. On the facts, Musammat 
Hajira was transferring property which it 
is not proved she was entitled to transfer. 
There is no question of estoppel, and that 
concludes the matter. 
with costs which include fees on the higher 
scale. . 

$. D, : 
Appeal dismissed. 
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-ATLURU PADDAYVA AND OTHERS— 
PLAINTIFFS— RESPONDENTS. 
Registration Act XVI of 1908), s. 49 (c)— 
Document declaring intention to sepavate,— Regis- 
tration. 


" 
£ < 


I dismiss this appeal > 


In order to effect a Bur dord in the status of a 
joint Hindu family, an agreement between all 
the co-parceners is not essential; the separation, 
So far as the separating member is concerned, sa 
matter of individual volition, and evidence may be 
given of acts of parties or declarations independ- 
ent of any docuthent, But the intention to sepa- 
rate must be unequivocally and clearly expressed 
to the other members of the family. A document, 
therefore, which merely contains a declaration 
or affords evidence of conduct does not itself 
create a division in status. and although the docu- 
ment is unregistered it is admissible in evidence 
for the purpose of proving the declarations of the 
conduct of the executant, as such document is rot 
tendered as evidence of a transaction, but im 
evidence, and is unaffected by the prohibition. 
contained in section 49 (c) of s a aio on Act. 
[p. 276, cols 1 & 2: p. 277, col. 

Appeal against an D of the District 
Court, Kistna, dated the 29th August, 
in Appeal Sut No. 7 of 1920, preferred 
against the decree of the Court of the Sub-. 
ordinate Judge,  Bezwada, in Original 
Suit No. 39 of 1918. 

Messrs. C. V. Anantakrishna Iyer and 
V. Suryanarayana, for the Appellants. 

Mr. P. Narayana Murti, for the Respond- 
ents. 


JUDGMENT. 

Venkatasubba Rao, J—The Tempo- — 
rary Subordinate Judge held that Exhibit V . 
was admissible in evidence and the Dis- 
trict Judge disagreed with. him and refused. 
to admit it on the ground that it was un- 
registered, 'The material question to be 
decided in this appeal is, whether there 
was a division between the plaintiff, the 
first defendant and the second defendant's. 
husband, and whether the document above: 


referred to can be admitted in evidence, 


The facts necessary for the decision of this 
question may be very briefly stated. 

The first defendant and the deceased hus- 
band of the second defendant were brothers, 
being the sons of the plaintiff. The suit 
is for partition. The second defendant 
contends that a partition was effected dur- 
ing the lifetime of her husband and 
that Exhibit V embodies the terms thereof, 
that under it, of the 12 acres of land which 
the family possessed, each son obtained 
about 5 acres and odd and the plaintiff; 
the father, was allotted for his maintenance: 
one acre and 50 cents. It may be stated 
that the plaintiff, ignoring this arrange-. 
ment, claims in the suit a moiety of the 
property ; but there i is an alternative prayer. 


- 


Vols mi) 


INDIAN CASES: 


275 


ATLURU SARASWATAMMA V, ATLURU PADDAYYA. 


in the plaint to the effect that he may be 
allotted. one-third of the property in the 
event of the Court holding that there was 
a partition in the lifetime of the second 
defendant's husband. The | Subordinate 
Judge, holding that there was a completed 
partition, dismissed the plaintiff’s suit, 
and the District Judge, having decided 
that the partition was effected only bet- 
tween the two brothers and that the plaint- 
iff was not a party to it and was not bound 
thereby and, therefore, that the plaintiff 
was entitled to a half share, reversed ethe 
decree of the Subordinate “Judge and re- 
-"manded the suit for disposal on the other 
issues framed in the case. 


It must be stated at the outset that Ex- 
hibit V, the deed of partition, relied on by 
the second defendant, was executed only 
by the first cefendant and the deceased 


Rama Subha Atyar (1) their Lordships of the 
Privy Council had to consider the effect 
of a deed of partition executed by all the. 
members .of an undivided Hindu tamily 
which spoke of a division having been 
agreed upon to be thereafter made, 


‘and the contention that the deed was iun- 


husband of the second defendant and that 


it was not registered, 

The questicn whether the plaintiff was 
a consenting party to the division is a ques- 
tion of fact, and Mr. Anantakrishna Aiyar 
on behalf of the second defendant-appellant 
argued that, though this finding of fact 
is binding upon him, it is open to him to 
contend that there was no division in status 
between the membeis of the family, and 
that the District Judge acted erroneously 
in refusing to admit Exhibit V for the pur- 
pose of showing that there was such sever- 
ance. E 

The Subordinate Judge observes as 
follows in regard to Exhibit V: “The 
plaintiff and the first defendant abjected to 
its admissibility on the ground that it re- 


quired registration. I overruled. the ob-- 


jections because the second defendant was 
tendering the document to prove the status 
of the family but not the title of any par- 
ticular sharer to any particular item.” 

The District Judge, while holding that 
there was no actual division, fails to com" 
sider the question whether there was a 
division of status. . In this, I. think, he was 
clearly wrong. It has been held that, 
to effect a severance of rights, an actual 


division by metes and bounds is not neces-. 


sary, A deed’ which is ineffectual to effect 
a de facto actual division of the subject- 
matter may. operate to effect a separation 
in interest and-in «right, In Apfovig' v. 


m - 


207; 31 ML J. 455° 43 LA 151 (P. 


ANaicher (3). 


effectual to convert the undivided property 
into. divided propertv until it had been 
followed up by an actual partition by metes 
and bounds was rejected by their Lord- 
ships. Mr. Anantakrishna Atyar, on be- 
half.of the second. appellant, .argued that 
Kxhibit V effected, in any event, a division 
of tight and that the document was admis- 
sible in evidence to.prove such a division. 
“The question. then arises,. is a document, 
which operates to convert a change in the 
status of the family and effect a division 
of right, when it is uuregistered, admissible 
in evidence? Mr. Narayanamurthi, on be- 
half of the respondents, strongly relied on 
Ayyakuitt Mankondan v. Pertasami Koun- 
dan (2) and Potht Naichen v. Nagama 
Both were Letters Patent 
Appeals and three learned Judges decided 
each of them, and the judgments are en- 
titled to great weight. It was held in both 
these cases that a document merely effecting 
a division of status required registration, 
and if it was not registered, it was ina/ltris- 
sible in evidence. But the authority of 
these rulings is considerably weakened by 
thé fact that in Natesa Iyer v. Subramania 
Iyer (4) Ayling and Seshagiri Aiyar, JJ., 
(it will be noticed that the latter took part 
in both the Letters Patent Appeals) observ- 
ed at page 309* as follows —‘“In this view 
it is unnecessary to consider how far the 
decisions of this Court in Pothi Naicken v. 
Nagsama Naicker 43) and Ayyakults 
Mankondan v. Periasami Koundan (2) are 
reconcilable with the pronouncement of the 
Judicial Committee in Girja Bat v. Sadashiv 
Dhundiraj (5). In Subrahmania Aiyar 

(I) xx M.LA- 75; 8 W.R. P.C r; x Suth. P. C, J. 
657; 2. Sar P. C. J 218; 20 E. R.30. 
. (2) 31 Ind. Cas. 615; 30 M.L J 404; 2 I. W.1184. 

(3) 32 Ind. Cas. 486, 3o M.L J.62; 19 M. L. T.50; 
3 L.W. 115: (1916) 1 MWN. 79. 

(4) 45 Ind Cas 535; 23 M. L. T. 307; (1918) 
M.W.N 703. 
. (5.37 Ind Cas. 321; 43 C 10313; zoC W N 1:85; 
14 À.L.].822; 20 M.L.T.78- 12 N.L.R.i1:3; (1 16) 
2 M:W.N.65; 18 Bom. L.R.621; tee 24 CL J, 


* Page of 23 M. Le Ti (Ea) . 7. ^ c 
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v. Savitri Ammal (6), Sankaran Nair,J. held tion to separate may be evidenced in differ- 
that a document effecting merely a division 
in status did not require registration and 


in Ayyakuiti Mankondan v. Periasami 
Koundan (7) Spencer, J., adopted the 
same view and referred with approval 
to Subrahmania Atyar v. Savitri Ammal 
(6). Sadasiva Aiyar, J., took a differ- 
ent view and the difference of opinion 
between the two learned Judges led to the 
Letters Patent Appeal. in Pothw Nacken 
v. Nagama Naicker (8) Sankaran Nair and 
Oldfeld, JJ., differed, the former adhering 
to the view already expressed by him, and 
this difference of opinion led to the other 
Letters latent Appeal. Speaking for my- 
self, with great respect, 1 am inclined to’ 
agree with Sankaran Nair, J., and Spencer, J., 
for, in the words of Saukaran Nair, 
the alteration in the nature of the estate 
is an incident attached by Hindu Law to 
the divided status of the members of a 
Hindu family. A docttment merely creat- 
ing a separation in statu» does not itself 
create any interest in immoveable property. 
Such an interest is created not by virtue 
of the instrument but hy the oneration of 
the ruies of the Hindu Law. Were it neces- 
Sary to decide this question, we might 
refer it to the decision of a Full Bench, but 
it seems to me that for the détermination of 
this case, the question as presented to us in 
the arg ment does not arise. 

It has been repeatedly pointed out that 
an agreement between all the co-parceners 
is not essential to the disruption of the 
joint status; and the separation, so far as 
the separating member is concerned, is a 
matter of individual volition. A very clear 
exposition of this principle is contained in 
the judgment of their Lordships of the 
Privy Council in Givaj Bai v. Sadashiv 
Dhundiraj (5). At page 1050*, their Lord- 
ships observe: '' Some of the Courts in 
India have supposed Lord Westbury's ex- 
pressions in Appovier v. Rama Subba Atyan 
(1) to imply that the severance of status can 
take place only by agreement. Their Lord- 
ships have no doubt that thisisa mistaken 
view." Then, it is pointed out that the inten- 


(6) 3 Ind Cas. 32:; 19 M.L.J. 228; 4 M L. T. 354. 
7) 24 Ind. Cas. 771; 1 L. W. 31; 15 M. L. T. 163. 
8) 28 Ind. Cas. 625; (1915) M. W, N. 303; 17 M. 
L. T. 300: 28 M, L. J. 423. 
` * Page of 43 C. (Ed) 


ye, 


| 


ent ways, either by explicit declaration or 
by conduct and if it is an inference derivable 
therefrom, it will be for the Court to deter- 
mine whether the conduct or declaration 
was unequivocal and explicit. - To the same 
effect was the law laid down in Suraj Narain 
v. Iqbal Narain (9): “What may amount 
to a separation," their Lordships say, “ or 
what conduct on the part of some of the 
members may lead to a disruption of the joint 
undivided family and convert a joint 
tenancy into a tenancy-in-common must 
depend on the facts of each case. A definite 
and unambiguous indication by one member . 
of an intention to separate himself and to 
enjoy his share in severalty may amount to 
separation. But to have that effect, the 
intention must be unequivocal and clearly 
expressed." | 

These, and similar observations, make it 
perfectly clear that an inference of intention 
may be derived either from declarations .or 
from conduct. For effecting a division in 
status, in addition to conduct or declara- 
tion, the intention must be unequivocally 
and clearly expressed to the other members 
of the family. For ascertaining whether 
a deed amounts to such conduct or contains 
evidence of it, or contains declarations of 
intention, I fail to see why it should not be 
looked at although it may refer to immove- 
able property and is not registered. Coupl- 
ed with declarations or conduct, there must 
be a communication of intention to the 
other members; then alone a division in 
status would result. A document, therefore, 
which merely contains a declaration or 
affords evidence of conduct, does not of 
itself create a division in status, and I find 
no difficulty in holding that Exhibit V which, 
as I already pointed out, is not an agreement 
between all the members of the family, and 
does not, therefore, as such, operate to create 
a division in status, is admissible in evidence 
for the purpose of proving the declarations 
of the conduct of the executants. It was 
argued in Natesa Iyer v. Subramania 
lyer (4), already referred to, that an un- 
registered document was inadmissible to 


evidence .a unilateral declaration and the 


(9) 18 Ind. Cas. 30; 35 A. 80; 40 I. A, 40; 13 M. 
L. T. 194; 17 C. W. N. 3333 Ir A. L. J. 172; (1913) 
M. W. N. 183: 17 C. L. J. 288; 2, M. 1, J. 34; x5 
Bom, L. R. 456; x6 O, C, 129 (P, CJ). 
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argument was rejected, the learned Judges 
observing: “ We are unable to hold, there- 
‘fore, that the document cannot be looked 
into. to-ascertain the intention of the exe- 
cutants.” Section 49 (c) of the Registra- 
tion Act enacts: “ No document required by 
section 17 to be registered shall be received 
as evidence of any” transaction affecting 
such property.” The document contain- 
ing a declaration or which affords evidence 
of conduct is. ‘not tendered as evidence of a 
transaction- but in evidence; in other words, 
the section makes inadmissible a document 
which records a transaction affecting im- 
moveable property. It does not mean*that 
no single piece of evidence affecting immove- 
able property can be admitted, if the evi- 
dence is contained in a writing which is not 
‘registered. - For instance, if the question 
‘to be decided is, whether a gift of a property 
- is real or benami and if a letter written by 
-the donor to the donee is sought to be put in 
evidence it cannot be ruled out on the 
ground that it affects immoveable property. 
What is prohibited by the section is, receiv- 
ing a document as evidence of a transaction, 
not merely receiving it in evidence, that is, 
‘as a piece of evidence having a beating on 
“the question. to be ultimately decided, 
Then there is another aspect of the ques- 
„tion to be considered. It is said that the 
-document itself refers to immoveable prop- 
‘erty and we cannot, therefore, look at it for 
.any purpose whatsoever. This argument 
-appears to me wholly untenable, in view of 
the decision of the Privy Council iu Varada 
.Pillai v. Jeevarathnammel (xo) where their 
Lordships, holding that the recitals in certain 
petitions could not be used as evidence of a 
gift, still held that the petitions could never- 
theless be referted to as explaining the 
nature and character of the possession 
thenceforth held by the donee. 

Now, turning to Exhibit V it affords 
clear evidence of conduct from which an 
intention to divide on the part of of the exe- 

' cutantsis deducible and the declarations in 
it also lead to the same inference. Lakshmi- 
narayan, the first defendant, and Sita- 
ramayya, the deceased husband of the se- 
cond defendant, who are the executants, 


(10) 53 Ind. Cas. gor; 43 M. 244; (x 19) M. W. N. 
324; 10 L. W.679; 24 C. W. N. 346: 38 M. I, J. 
313; 18 A. L. J. 274; 2 U. P. L. R. (P. C) 641 22. 
"Bom. L. R. 444; 46 I. A. 285 (P, C.). p 


begin® by describing the document as a 
“ List of shares of division". Lands are 
first divided, then the residential house. The 


' debts are said to amount to Rs.1,060-14-10. 


They ate divided and the document contains 
the statement: “Both of us have agreed to 
the said shares and effect settlement with- 
out any dispute whatever.” The treasure- 
box and cart also divided and the document 
contains the furthererecital, “ out of the 
hayricks, the northern side of the hayrick 
has fallen to Lakshminarayan’s share and 
the southern side to Sitaramayya's share,” 
All the co-parceners not being parties to 
this document, it did not effect an immedi- 
ate division in status, but the document is 
the. clearest possible indication of the inten- 


, tion of the executants to remain divided. 


We have been referred to some evidence 
that this intention has been communicated 
to the plaintiff ; but the question was not 
definitely before the minds of the parties 
and it seems to me that the proper order to 

make would be to direct an additional issue 
to be raised, whether there was a division in 


. Status between thé members of the joint 


family during the lifetime of second defend- 
ant's husband and to allow the parties to 
adduce evidence in regard to this issue. It 
is scarcely necessary to add that, to effect 
a division in status a document is not ne: 
cessa y and evidence may be given of acts 
of parties or declarations inderendent of 
any document. As the attention of the 
Subordinate Judge was not direc ly called 
to this question, there being no issue upon 
the point, and the District Judge has alto- 
gether failed to c. n iderit, I think the course 
suggested would be the proper cours- to 
follow. The order of the District Judge 
remandin the suit for disposal will stand, 
"but the Court of first instance will be direct» 
ed to frame an additional issue in the terms 
already mentioned and to try 1°. 

Spencer, J.—I agree with my I arned 
brother both as to the admissibility of 
Exhibit V to prove division of status and as 
to the order proposed by him to be made 
for an additional issue to be framed. 

I adhere to the opinion which I expressed 
in Ayyakullt Mankondan v. Periasam? Koun- 
dan (2), following what Sankaran Nair, J.,said 
in Subvahmania Aivar v. Savitri Ammal (6), 
that even an unregistered document can be 
used as evidence of an intention on the part 
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“of members of.an undivided family to be- 
' come divided in status. I am glad to find 
that my learned brother agrees with the 
‘opinion which I then gave and that there 
have been several later pronouncements of 
great weight which tend to show that my 
" view was correct. 

I have the highest respect for the opinion 
‘of Sadasiva . Aiyar, J., but I think he 
stretched too widely the meaning of the verb 

“ affect" in section 49 of the Registration 
Act. All sorts of transactions may remotely 
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in evidence without registration. AH costs 
hitherto incurred to be costs in the cause. 
V. N. V. Order accordingly. ` 
W. C. A. Oo 


affect immoveable property. Section 49` 


of the Registration Act has to be read 
“in the light of section 17 of the same 
Act and section 9r of the Evidence Act. If 


“this is done, the word "affect" will be seen ` 


_to be only a compendious.term for express* 
ing the longer phrase, of “purporting or 
‘operating to create; declare, assign, limit or 
“extinguish, whether in present or in future, 
any right, title or interest whether vested 
or contingent.” ‘Thus, applications for the 


"mutation of names in the Government re- ` 


gisters or agreements to become divided in 
-status may be said to "affect", in an indirect 
"sense, immoveable property but they do 
. not themselves purport to pass any right to 
immoveable property and so do not require 
to be registered. The decision of the Privy 
‘Council in Varada Pillai v. Jeevarathnammal 
(ro)hasmade this clear as regards the former 
kind of documents. On the same principle, 
I think that documents which are instru- 
ments of partition, as defined in section 2 
(r5) of the Stamp Act, that instrument 
whereby co-owners of any property divide 
'or agree to divide such property in severalty, 
are required by section 17 of the Indian 
"Registration Act to be registered when the 
property to be divided is immoveable prop- 
erty over Rs. r00 in value, and if they are 
not so registered they cannot, by reason of 
. section 49, be admitted as evidence of the 
fransaction they purport to effect; but they 
niay be used for the collateral purpose of 
proving divison of status among the parties 
tó the documents. When so used they do 
not affect" immoveable property nor is the 
division of status a “ transaction affect- 
ing immoveable property" in the sense 
intended by the Act to be given to the word 
"affect". Documents that do not fall un- 
der the above description are not required 
to be registered at all, and are admissible 


ALLAHABAD BIGH COURT. 

LETTERS PATENT APPEAL No. 164 OF IQ2I. 
^ A December 7, 1922. 

Present :—Sir Grimwood Mears, Kv., Chief 
Justice, and: Justice Sir P. C. Banerji, KT. 
Lala KHUNNU MAL AND ANOTHER 

—PLAINTIFFS— APPELLANTS 

‘VEYSUS 

INDARPAI, SINGH AND OTHERS— 


DEFENDANTS— RESPONDENTS. 

__ Transfer of Property Act (IV of 1882), ss. 83, 
84, 103— Deposit under s,- 83— Minor mortgagee— 
Cessation of interest— Appointment of guardian, 

In the case of a deposit, under section 83, Transfer 
of Property Act, where the mortgagee is a minor, 
interest does not cease to run under section 
84 of the Act, unless the depositor gets a guardian 
of the minor appointed under section 103 of the 
Act, inasmuch as no one can withdraw the deposit 
on behalf of the minor unless a guardian is appoint- 
ed by the Court. (p. 279, col. 2.) 

Where the mortgagee is a person who is unable 
to draw the money out of Court, it is necessary 
that a guardian ad litem should be appointed, and, 
therefore, unless such a guardian is appointed it 

cannot be said that the mortgagor has done all 
that was necessary for him to enable the mort- 

gagee to draw the money. (p. 279, col 2.) 

Section ro3 was intended to provide for pre- 
liminary proceedings to be adopted by a mort- 
gagor before making a tender or a deposit, and 
it could not have been the intention of ile section 

that the mere making of an application would be 
sufficient, but that there should be a pcrson ap- 
pointed by the Court to whom a tender could be 
made or by whom a deposit conld be taken out 
of Court. (p.279, col. 2; p. 280, col. T.) 

When a guardian has been appointed by the 
Court under section ros, Transfer of Property Act, 
it is open to the person making a deposit of the 
mortgage-money to pay up the difference of 
interest between the date of the origina! deposit 
and ‘the date of the appcintment of the guardian, 
‘dnd-in acase where such a deposit has been made 
‘and the ‘full amount has been deposited on the 
date of the appoiitment of a guardian, further 
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‘interest on the principal amount.of the mortgage 
ceases under the provisions of section 84 of the 
Act. (p. 280, col. 1:) 


Pandtivang Fabu Parab v. Mahadaji Moresh-" 


var Gchhale, 27 R. 23; 4 Pom. IL. R. 714 and 
Sheo Saran Chaudhri v. Ram Lagan Das, 64 Ind. 
Cas. 413; 19 A. L. J. 852; 44 A. 64; 1922) A. I. 
R. (A.} 355, relied upon. 


Letters Patent Appeal under section’ 


Io from a judgment of Mr. ‘Justice 
Lindsay, reported as 64 Ind. Cas. 907, 
Mr. Durga Charan Banerji, for the Appel- 
lants. i 
Mr. Peart Lal Banerji, for the Respond- 


ents. 
e 


.JUDGMENT. 

. Banerji, J.— This appeal under the Let- 
ters Patent has been brought in consequ- 
ence of ʻa difference of opinion 
between two leatned Judges of this Court. 
The suit was instituted by the plaintiffs 
to recover money due upon their own mort- 
gage and to redeem an earlier mortgage. 
The controversy before us relates to the 
claim for redemption of the earlier mortgage. 
The mortgage in favour of the plaintifis 
was made on the 7th of September 1913, 
and it provided that the mortgagee should 
‘withhold out of “the consideration for the 
mortgage Rs. 2,425 payable upon an earlier 
mortgage of rgro. On the 24th of Septem- 
"ber 1913 the present plaintiffs made an 
applicaton to the Court under section 83 
of the Transfer of Property Act, and offered 
"to deposit Rs. 2,425 mentioned above as 
the amount due to the prior mortgagees. 
: The actual deposit was made the following 
day. Two of the mortgagees happened 
to be minors, arid an application was made 
to appoint a guardian 42 litem to the minors. 
Notice could not be served and various steps 
were taken and the matter was prolonged 
till the 15th of May 1914, when the father 
of one of the minors was appointed his 
guardian ad litem. ‘The mortgagees refused 
to withdraw the money. deposited on the 
ground that it-was not suffic ent to discharge 
‘the mortgage. After this, the/ plaintiffs did 
nothing until they instituted the present 
Suit in 1919. 

The question which was raised in that 
` guit was whether interest should have ceased 
from the date. of the deposit on the 25th of 
September 1913.. On this point the lower 
Courts differ d in opinion. The lower 
Appellate Court . held that. additional 
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interest was payable and interest did not 
| cease from the date of the deposit. Upon 


second appeal to this Court the learned 
Judges before whom the case came (Lind- 
say and Stuart, JJ.) differed in opinion; 
the former held that the view taken by the 


.Court below was correct. 


We have considered the matter and we 
agree with the view taken by Mr. Justice 
lindsay. Section 84 provides that in 
the case of a deposit made under section 
83 interest shall cease from the day 


‘on which the mortgagor has done all that 


has to be done by him to enable the mort- 
gagee to take the amount out of Court, 


"Where the mortgagee is a person who is 


unable.to draw the money out of Court, 
it is necessary that a guardian ad litem 
should be appointed-——and, therefore, unless 
such a guardian was appointed it cannot 
be- said that the mortgagor had done all 


‘that was necessary for him to enable the 


mortgagee to draw the money. Where the 


‘mortgagee happens to be a person incapable 


of entering into a contract, section 103 lays 


down the mode in which the mortgagor 


has to act in order to enable the mortgagee 
to take away the deposit made in Court. 
According to the provisions of that section, 
in the case of such a mortgagee, the mort: 
gagor has to apply ‘to the Court to have a 
guardian appointed in the manner provided 
for in Chapter XXXI of the Code of Chit 
Procedure which now co:responds to 0, 
XXXII of the present Code of Civil Pro- 
cedure. Under that Order the Court may 
appoint a guardian for the suit upon appli- 


cation made by the plaintiff or by the guar- 


dian. In a case like the one before us it was 
the duty of the present plaintiffs, who stood 
in the shoes of the mortgagors, to apply to 


.the Court io have a guardian appointed 


inasmuch as no one could withiraw the 
deposit on behalf of the minors unle:s 
there was a guardian appointed by the Court. 
It seems to us that the mere fact of making 
an application would not enable any one 
to withdraw the monev on behalf of the 
minors unless a person was appointed 
guardian ad litem by the Court. It was, 


‘therefore, incumbent on the mortgagor, 


or his representative, to see that a proper 
guardian was appointed by the Court. It 


seems to, us that section ro3 was int nded 


to provide for preliminary proceedings to 


> - ‘guardian. 
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be adopted by a mortgagor before making 
a tender or a deposit, and it could not have: 
been the intention of the section that the 
mere -making of an application would be 
sufficient but that there should be a person 
appointed by the Court to whom a tender 
could be made, or by whom a deposit could 
be taken out of Court. 
^ The question was thoroughly considered 
by the Bombay High Court in the case of 
Pandurang Babu Parab v. Mahadajt Mor- 
eshvar Gokhale (1) and we agree with much 
of what was said by the learned Chief Jus- 
tice in that case. Mr. Justice Stuart in 
‘his dissentient judgment refers to the fact 
‘that in some cases considerable inconveni- 
ence might arise by reason of a proposed 
guardian iniproperly refusing to act as 
If such a case arises it will be 
‘in the power of the Court to appoint an 
Officer of the Court as guardian ad litem 
with effect from the date on which the pro- 
‘posed guardian improperly refttsed to act 
^ on behalf of the minor, and in that way the 
inconvenience which repeated refusals by 
proposed guardians might cause may satis- 
factorily be remedied. When a guardian 
‘ has been appointed by the Court it should be 
‘open to the person making a deposit of the 
‘mortgage-money, to pay up the difference 
“01 interest between the date of the original 
deposit and the date of the appointment 
.of the guardian, and in a case where such 
a deposit has been made, and the full amount 
‘has been deposited on the date of the ap- 
'pointment of a guardian further interest 
on the principal amount of the mortgage 
"should, under the provisions of section 84, 
“cease. Our attention has been drawn to 


‘the case of Shev Saran Chaudhri v. Ram | 


: Lagan Das (2) decided by Mr. Justice Lind- 
say and Mr. Justice Stuart. In that case 
an application was made under section 83 
of the Transfer of Property Act, and 
the Court was asked to issue notice to 

-the mortgagee who was a minor under 
the guardianship cf his father. It was held 
that the application was irregular, inasmuch 
as no application to have a guardian ap- 
pointed under section 103 had been made, 

-and that it was not sufficient merely to state 
in the application under section 83 that 

^ (1) 27 B. 23; 4 Bom. I. R. 714. 


(2) 64 Ind. Cas, 413; 19 AL. T. 852; 44 A 
945 (1922) ALJ. R, A.) 355: 
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the mortgagée was a minor under the guar- 
dianship of his father and leaveit to the 
Court to take steps to appoint a proper 
person to represent the minor. Agreeing 
as we do with the opinion of Mr. Justice 
lindsay, we must dismiss the appeal with 
costs including fees on the higher scale. : 
S. D. | 
Apheal dismissed. 
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PATNA HIGH COURT. 
' APPEALS FROM ORIGINAL DECREES NOS. 190 - 
e AND IQI OF 1920 AND CIVIL REVISION 
No. 199 OF 1920. 
December 6,.1922. 
Present -—Mr. Justice Das and Justice 
Sir John Bucknill, Kr. : 
IN F. A. No. rgo oF 1920. 
MUHAMMAD WAHEB HUSSAIN— 
PLAINTIFF— APPELLANT 
NEYSUS i 
Saiyid ABBAS HUSSAIN AND ANOTHERS— 
PLAINTIFFS AND ANOTHER—DEFENDANT—- 
RESPONDENTS 
IN F. A. No. IQI OF 1920 


` Raji Saiyid ALL NAWAB—DEFENDANT— 


APPELLANT 
VEYSUS 
Saiyid ABBAS HUSSAIN AND OTHERS-— 
PLAINTIFFS— RESPONDENTS. 
IN C. R. No. 199 oF 1920. 
Sayid AHAMAD NAWAB HUSSAIN 
— PETITIONER 
VEYSUS 
Saiyid ABBAS HUSSAIN ANDOTHERS— | 
OPPOSITE PARTY. 
Civil Procedure Code {Act V of 1908), s. 92, 
suit under— Departure from arrangement of auther 


of irust— Jurisdiction of Court-—Scheme, framing of - 
—Court, duty of—Decree, form of. 


The institution’ of a suit under the [provisions 
of section 92 of the Civil Procedure Code attracts 
the jurisdiction of the Court, and the Court has 
complete power to make suc  eppointment.of a 
trustee as it considers proper in the circumstances, 
though the appointment may involve a derparture 
from the arrangement contemplated in the constitu- . 
tion of the trust, but, except for a very strong reason 


the Court ought not to depart from the arrangement 


contemplated by the settlor, (p. 28r, col. 2.) 
Where in a suit uuder section 92 of the Civil Pro- 


"cedure Code the Court refuses to frame a scheme to 


safeguard -the interest of the trust, it declines a 


. Vol? 71] ^. | 
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jurisdiction which clearly it is its duty to assert. 
The fact that the trust deed does not contemplate 
a scheme is no reason why a scheme should not be 
framed by the Court. (p. 282, col. 2.) 
' . Ina suit for the administration of a public trust, 
~it is necessary that in the decree liberty should be 
reserved to the parties to apply from time to time 
and so often as may be necessary, for the direction 
en aa for administering the trust. (p. 282, 
COL. 2. 

Appeal from an order of the District 
Judge, Muzaffarpur, dated the roth July 
1920. 

Messrs. Akbari and Hasan Jan, for the 
‘Appellants, in F. A. No. 190 of 1920. 
` “Messrs. Manoharlal and S. C. Mitter, for 
the Respondents. 
` Messrs. Sultan Ahmad, Tahir and Ali Khan, 
for the Appellant, in F. A. No 191 of 1920. 

Messrs. Manoharlal and S. C. Mitter, for 
the Respondents. s 

Messrs. Sulian-ud-Dim Hussain, and 
Bhagwan Prasad, for the Petitioner, in C. R. 
No. 199 of 1920. 

Mr. S. C. Mitter, for the Opposite Party. 

JUDGMENT. 

Das, J.— These appeals raise three 
important questions; first, the validity of 
the appointment of Abbas Hussain as the 
mutwalli of the endowment ; secondly, the 
propriety of the order of the learned District 
Judge in directing Haji Syed Ali Nawab, 
appellant in First Appeal No. 191 of 1920, to 
pay to the plaintiffs the costs of the suit; 
and, thirdly, the necessity of framing a scheme 
for the administra ion of the trust funds. 
The cross-objection presented on behalf 
of Abbas Hussain raises the question whether 
the learned District Judge shotild not have 
directed Haj Syed Ali Nawab to render an 
account of his dealings with the trust estate. 

It will be convenient; first, to dispose 
of the cross-objection. 1 think, there was 
' more or less an understanding between the 

parties that, if Haji Syed Ali Nawab volun- 
tarily tendered his resignation of his. office, 
the plainiiffs would waive the question of 
accounts as against him. The order of 
the roth December 1919 sugges's that 
there was stich an arrangement between 
the patties. I must assume that the learned 
Judge, in declining to direct an account as 
against Haji Syed Ali Nawab, had in his 
' mind the existence of such an arrangement. 
The cross-objection must be dismissed. 


- Coming now to the appeals, the question 


most Seriously preszed before us is, that the 


learned District Judge should not have 
set aside the election of Ahmed Nawab by 
the respectable Shiahs of Muzaffarpur, and 
appointed Abbas Hussain as the mutwallt 
of the endowment. As Abbas Hussain is 
now dead, I do not think that it is necessary 
for. us to determine this question. If it was 
necessary for us to determine this question, 
I would find it dfficult to maintain the order 
of the learned District Judge. I must not, 
however, be understood to assent to the 
proposition that the Court has no power 


to depart from the arrangement 
contemplated in the wakfnamah. The 
institution of a suit under the provi- 


sion of section 92 of the Civil Procedure Code 
attracts the jurisdiction of the Court, and 
the Court has complete power to make such 


-appointment as it considers proper in the 


circumstances, though the appointment may 
involve, a departure from the arrangement 
contemplated in the constitution of the trust. 
'There is no legal restriction in the power of 
the Court; but, although there is no legal 


restriction, the Court ought not to depart 


from the arrangement contemplated by the 
settlor except for a very strong reason, 
The deed of trust vests the power of ap- 
pointment in the respectable Shzahs of 
Muzaffarpur. The respectable Shzahs of 


‘Muzaffarpur, by a majority of votes, elected 


Ahmed Nawab as the mulwalli of the endow- 
ment. Although the power of the Court 
was in no way restricted, still, the Court 
should have been more careful in enquiring 
whether it was necessary that the election 
of Ahmed Nawab be set aside, and another 
appointment made by it. The learned 


Judge thought that Ahmed Nawab had 


procured his election by offering bribes to 
the electors. If he is right in his view that 
bribes were offered by Ahmed Nawab, we 
could not interfere with the exercise of his 
discretion in the matter. But I have anxious- 
ly considered the evidence in the case, and 
I have come to the conclusion that the 
evidence, even if believed, does not establish 
the guilt of Ahmed Nawab in the matter. 
It is unnecessary to pursue the subject any 


further; for, in my opinion, Abbas Hussain 


being dead, the question does not arise for 
our consideration iu these appeals. The 
learned Government Advocate, indeed, in- 
sisted that we ought to hold that Ahmed 
Nawab was properly elected in a constitu. 
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” tional way ; but, as I have said before, the 


power of the Court, in the matter of the 


` * appointment, was unrestricted ; and, though, 
- if we had to decide the question for the first 
. time, we might say that there.was nothing 
in the case which would induce us to set, 


aside the election of Ahmed Nawab, we 


< could not, on the materials before us, go 
further and hold, that the Court- should : 
: have appointed Ahmed Nawab as the mut- 


walli. All that we need say at this stage 
_is this: that, in the fresh election which 
must be held it will be open to Ahmed Nawab 
to offer himself as a candidate, and that the 
Court, in making the appointment, ought 


` to give due weight to the wishes of the 
respectable Shiahs of Muzaffarpur. The 


considerations which weighed with the 
learned District Judge are not, in my opinion, 
. sufficient to disregard the arrangement 
contemplated in the constitution of the 
trust. I am, of course, not accepting his 
finding that Ahmed Nawab secured hi 
-election by offeting bribes. 
. The next question is, whether the Court 
_was tight in directing Haji Syed Ali Nawab 
.to pay the costs of the suit. The costs 
were in the discretion of the learned Judge, 
.andIam not prepared to say that the learned 
judge exercised his discretion unreasonably. 
It is quite true that ‘Haji Syed Ali Nawab 
tendered his resignation of his office, and 
that his resignation was accepted by the 
‘Court. But on the finding of the Court, 


. the suit was an entirely proper one, and 


‘was rendered inevitable by reasori of the 
gross mismanagement of' the trust estate 
by Haji Syed Ali Nawab... | 

First Appeal No. 191 of 1920 fails and 
.must be dismissed. l l 

There is an additional question raised in 
First Appeal No. 190 -of 1920, namely, the 
.question whether the learned Judge should 
have framed a scheme to safeguard the 
interests of the endowment. The appellant 
has raised the question in the memorandum 
of appeal; but Mr. Akbari, appearing on 
behalf of the appellant, did not press it 
before us. But since the trust estate.is 
Lefore us, we think it right that we should 
expres; our opinion on this point. The 
view of the learned Judge may be stated 
in his own words: “The tr.st-deed does 
not appear to contemplate any scheme. 
It says that every trustee is beund to keep 


‘accounts of the income and expenditure, 


so that he may show them in case they are 


demanded for inspection by the family 


members or the gentry of the town, or the ` 
Court. A suggestion has been put forward 
that a managing committee should be 
appointed, but such a body is not contem- 
plated in the deed, and I could not get the 
names of any three persons willing to act 


‘and commanding the confidence of the 


patties. In the high state of tension now 
existing in the local Shiah community, even 
if such a committee could be established, 
it would be liable to develope only into a 
faction fight. In my opinion, it will be 
sufficient.if a direction is given to the mut- 
walli to frame a budget for each year and 
to file it and also accounts for the past year 
in Court where they will be open to inspection 
and criticism." 

It is too late in the day to assert that, 


because the trust-deed does not contemplate 


‘a scheme, a schéme should not be framed 
by the Court: In refusing to frame a scheme, . 
the learned Judge declined a jurisdiction 
which clearly it was his duty to assert. It 
is not, in my opinion, sufficient to direct 
the mutwallt to file his accounts in Court. 
There ought to be a small committee con- 
sisting of three respectable Shiahs of Muzaf- 
farpur to check the accounts, as filed in 
Court, of the mutwaillt, and to exercise, not 
control, but superintendence, over the 
matwalh. I think that this committee 
should be appointed by the learned District 
Judge. : ; 

The decree is defective in another respect. 
The suit is one for the administration of a 
public trust, and it is necessary that liberty 
to apply should be reserved to the parties. 
The effect of making such a provision is, 
that the suit is kept alive and it is possible 
for the parties to take the direction of the 
Court from time to time and so often as 
may be necessary. To take the present 
case, there is no power in the Court to appoirit 


‘a successor to Abbas Hussain or to direct 
a'fresh election, since the decree has made 


no provision for such a contingency. It is 
to prevent a multiplicity of suits that the 
Courts in administrative actions, reserve a 
liberty to the parties to apply from time to 


_ time and +o of en as may be necessary. 


. First Appeal No. 190 of 1920 succeeds 
in part,- I would vary the decree passed 


? 


Vol, vr | 
BEHARI LAL, 9. MAQSOOD ALI, 


by the Court below by providing that a 
“committee of three respectable Shiahs of 
Muzaffarpur be appointed by the learned 


' . District Judge to check. the accounts of 


the mutwalli as filed in Court and to exercise 
‘superintendence over the mutwalli, and that 


liberty be reserved to the parties to apply- 


from time to time and so often as may be 
necessaty. 

It will now be open to the parties to apply 
to the learned District Judge for appoint- 


ment of anew mutwalli in the place of Abbas . 


Hussain and to take immediate steps for 
the protection and preservation of the trust 
estate. It will also be open to the parties 
to apply to the learned District Judge for 
the. appointment of committee to examin 
and check the accounts of the w#iztwalls 
as filed in Court and to exercise supervision 
over the mutwalli, and for the framing of 
rules in this connection. 
There will be no order as to costs. 


‘Civil Revision No. 199 of 1920 :—This-. 


application fails and must be refused. There 
will be no order as to costs. - 
X Bucknill, J.—1 agree. 
Appeal No. 190 allowed in part ; 
Appeal No. 191 dismissed. 


W. C. A. Application dismissed. 


ALLAHABAD HIGH COURT. 
Civi, Reviston No. 114 OF 1922. 
December 19, 1922. 


: Present;—Mr. Justice Ryves. 
BEHARI LAÀL-—A»PPLICANT 
VEYSUS 


MAQSOOD ALI—- OPPOSITE PARTY. 
- Civil Frocedure Code (Act V of 1908), 
rr, 8,09— Dismissial for default — Restoration. 
. If, when a civil case is called for hearing, the 
plaintiff, instead of putting in an appearance in 
‘Court, goes to fetch his Pleader appearing in another 
Court, and in his absence the case is dismissed 
for default, he is not entitled as of right to have 
. it restored, but the High Court may order its 
restoration, it in its opinion justice will be done 
by awarding costs to the defendant to indemnify 
him for any loss he may have been put to owing 
‘to the fault of the plaintiff. 
Lálta eta v. Ram Karan, 14 Ind, Cas. 207 
$4 Ac 426; 9 - AT. J 666, followed. . = - 
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` Civil revision from an order of the Judge 
of the Court of Small Causes at Cawnpcre, 
dated the 26th September 1922. 


"Mr. Ram Nama Prasad, 
Applicant. 


Mr. S. N. Mukerji, for the Opposite Party. 


JUDGMENT.— Thjs is an application 
in civil revision, asking this Court to set 
aside the order of the Judge of Small 
Causes at Cawnpore, refusing to restore a 
suit which had been dismissed for default. 
There is not really any serious dispute as 
to the facts. The suit was to recover 
money on a bond. On the date fixed 


for the 


for hearing, the plaintiff was present in 


Court but he left the precincts of the 
Court to attend a criminal case in which 
he was engaged. On return to the Small 
Cause Court he heard that his case was 
about to be called on. He went to call 
his -Pleader but the Pleader was at the 
time engaged in cross-examining a, wit- 
ness in another Court and he was not able 
to attend the Small Cause Court till after 
some Jittle time. In the meantime, thc 


.case was called on and, as is usual in the 


Mofusstl Courts, the names of the parties were 


called out by the peon outside and inside the 


Court. The plaintiff was present and must 
have heard his name being called but he did 
not go into Court but apparently went 
after his Pleader. There was a delay of some- 
thing like 45 minutes before the plaintiff 
and his Pleader were able to come to the 
Court and by that time the suit had been 
dismissed for default. The plaintiff applied 
to have the order set aside and as the 
Court put it: ‘The only ground on which 
he bases his case is that as his Vakil was 
engaged he could not attend. But the 
plaintiff himself could attend. He could 
take time. Instead of this he deliberately 
left the precincts of the Court. He did 
not even respond to the call of the peon 
while he wasa few yards away. The Court 
had to wait for 45 minutes." 

I am not prepared to say that the plaint- 
iff hag made out sucha case that he could 
Court as of right 
to restore his case, but I think under, the 
circumstances, inasmuch as he was pre- 
seht in Court and had come there 
for the purpose of prosecuting his case, 
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and his witnesses were there 'appa- 
rently, at any rate, he was ready to go on 
with the case,and would have done so if 
his Vakil had been able to come at once, 
because he was either too timid or 
' too foolish to come into Court without 
his Vakil and ask for the Court's indulgence, 
that he should be punished by having his 
claim dismissed without a hearing 
and without a-possibility of trial. ‘This 
case is very like the case reported in Lalita 
Prasad v. Ram Karan (X) and, so much 


so, that I feel I ought to follow it. I think ` 


justice will be done by putting the plaint- 
iff on terms. 

I set aside the order of the Court below 
and .direct the Court to restore the 
- case to its original file and after giving 

. sufficient notice to the parties to proceed 
, with the trial according to law, subject to 
this proviso that within r5 days of the 
receipt of this order in the Court below the 
plaintiff deposits Rs. 50 which will be made 
over to the defendant in any ‘event to in- 
.demnify him for any loss he may have been 
put to owing to the fault of the plaintiff. 
If this money is not deposited within the 
‘time then this application will be held to 
have been rejected and no further orders 
“will be necessary, that is to say, if within 


.I5 days’ time of the receipt of this order’ 


by the Court below the-money is not paid 
into Court, the learned Judge of the Small 
;Cause Court will consider this application 
rejected and will not proceed with the case, 
There is no order for costs.’ 

S.D. Order set aside. 


(1) 14 Ind Cas 187; 34 A. 426; 9A I, J: 
666. i i 
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CALCUTTA.HIGH COURT. 
APPEALS FROM APPELLATE DECREES N 0s, 
- 1975 AND 2058 OF IGIQ, 
June 29, 1922. 
Present ——Sir Lancelot Sanderson, KN, | 
Chief Justice, and Mr. Justice B. B. Chose. 
JATINDRA MOHAN CHAKRAVARTI 


* AND OTHERS—-DEFENDANTS—APPET, LANTS 


VEFSUS j 
HON'BLE SIR BIJOY. CHAND MAHATAB 
—PLAINTIFE— RESPONDENT. s 


Bengal Tenancy Act (VIII of 1885), se 167 ` 


— Annulment of incumbrance— Notice, tf essential— 
Appeal, second—P aintiff , if can ask for vemand for. 
producing new evidence. 


The Bengal Tenancy Act makes it apante 
that notice as provided by s 167 should be served 
for the purpose of annulment of an  incumbrance, 
Tp. 285, col. 2.) 


A plaintiff ought to come to Court with a definite 
statement of facts necessary for him to succeed 
in his case and with all his evidence, an! is not 
entitled in second appeal to ask for a remand to 
enable him to prove a fact by new evidence, 


4. 286, col. 2.) 


> 
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Ka against the decrees of the Dis- 
trict Judge, Bankura, dated the 8th 


July 1919, affirming the decrees of the .. 


Munsif, Second Court at Bishanpur, dated 
thé 26th ` January 1918. 


Babu Dwarkanath Chakravarty (with him 
Babu -Peary Mohan Chatterjee), for the 


-Appelants—My heads of defence are:— 


(i) That the notices under section 167 of’ 
the Bengal Tenancy Act were not properly 
‘served. 

(2) That they were not served upon all the 
incumbrances. 

(3) That the notices were served too late.: 

(4) ‘That the suit. was barred by limitation. 

(5) Thatthe question. of the right of occu- 
pancy set up by the second class defendants 
has not been rightly determined by the 
lower Appellate Court. ` 

(6) That the thaks relied "pon by the 
plaintiff do not prove his little. 

‘There is absolutely no evidence on the 
record to show that the notices to annul the 


incumbrances were served within one year 


of the plaintiff’s coming to know. of their 
existence. On this groundalone'the plaintiff's : 
suit is bound to fail. 

Dr.. Dwarkanath Mitter (with him Babu 


Sara Kumar Mütter), for the Respondent—- . 


On the question. of the service of. „notice 
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the findings ^ of the 
conclusive. to | 
" [GHoss, J.—In the plaint the plaintiff was 
bound to state when he came to know of the 
incumbrances.! j 
. On the evidence which was adduced both 
the Courts below have held that the provi- 
sions of section 167 of the Bengal Tenancy 
Act. were complied with. If there is any 
doubt in your Lordships’ mind as to the 
exact date on which the plaintiff came to 
know of the incumbrances the cases may be 
remanded for a findinz ou that point. 
Then, the last word has not yet been said 
on the question whether adverse possession 
is an incumbrance, within the meaning of 
section 167 of the Bengal Tenancy Act. I 
would ‘contend that adverse possession is 
not an incumbrance and consequently no 
notice was necessary. See Bipradas Pal 
Chowdhury v. Kamini Kumar Lahiri (1) and 
Manmatha Nath Miiter v. Anath Bandhu 
Pal (2). ; l 
Babu Dwarkanath Chakravariy was not 
called upon to reply. 


JUDGMENT. 
Ghose, J.—These two appeals are by the 
defendants and they arise out of two suits 
brought by the plaintiff for possession of 


Courts: below are 


certain lands on the ground that the defend-. 


ants had been in possession of these lands 
adversely to the putnidars of the mahals to 
which these lands appertain for over twelve 
years, It is alleged that the puints were 
created in 1849. The plaintiff purchased 
these two mahals which are named Mono- 
harpur and Bankati in execution of a 
rent-decree in May 1905. The plaintiff is the 
Zemindar. The plaintiff says that the de- 
fendants are incumbrancers on the lands 
and he purchased the mahals with power to 
-annul all incumbrances under the provisions 
of the Bengal Tenancy Act. ` There are two 
sets of the defendants. The first set alleged 
that these lands are their brahmotizr granted 
to them by a former Raja of Bishanpur in 
the year 1754 and they gave a permanent 
lease of these lands in 1843 to the second 
set.of defendants who claim as cultivators. 


(i) 66 Ind. Cas, 674; 481. A. 499 at p. 507: 
4i M. L. J. 638; 15 L. W. 180; 30 M. L, T. 138; 26 
C. W. N. 465; 49 C. 27; 4 U. P.L. R. (P. C.) 55 
(1922) A. I. R. | P. C.) 48 (P. C.). 

(2) 50 Ind, Cas, 222; 23 C. W. N. 201. 


The plaintiff alleges that he had served notice 
"under section 167 of the Bengal Tenancy Act 
for annulment of the incumbrances and 
Seeks to recover possession of these lands in 


“suit, the area of which in each case is small, 


being only about 4 bighas and 6 bighas. The 
Bengal Tenancy Act makes it imperative 
that notice should be served for the purpose 
of annulment of an incumbrance, and :ub- 
section (x) of section 167 of the Act runs in 
these terms :— 

“A purchaser having power to annul an 
incumbrance under any of the fo:cgoing 
sections and desiring to annul the same, may, 
within one year from the date of the sale or 
the date on which he first has notice of the 
incumbrance, whichever is later, present 
to the Collector an application in writing, 
requesting’ him to serve on ihe incumbran- 
cer a notice declaring that the incumbrance 
is annulled.” The application, it is alleged, 
was presented in March 1915, that is, about 
ten years after the date of the sale. There- 
fore, it was not done within one year fron 
the date of th. sale. The plaintiff can only 
succeed if he can prove that the application 
was made within one year of the date on 
which he first had notice ofthe incumbrances. 
In the plaint, the plaintiff does not state 
anywhere, as he ought to have sta ed, when 
he actually had notice of these incumbrances. 
He states in paragraph 7 of the plaint: 
“ That the plaintiff has now come to know 
that at the time when the putni of the afore- 
said two lots was g:anted, the land of Mcuzah 
Monoharpur mentioned in Schedule (ka) 
and of Mouzah Bankati mentioned in Sche- 
dule (kka) were lying patit as khals and 
bunds. ‘Thereafter, during the period of 
the puint, these were graaually reclaimed 
and became fit for cultivation and the de- 
fendants in collusion with one another 
trespassed info the lands mentioned in Sche- 
dules (ka) and (kka) and came into posses- 
sion of these lands without having any right 
thereto, through the carelessne.s of the 
puinidars of both the mouzahs.” In order 
to enable the plaintiff to succeed in his suit, 


the plaintiff must apply for the service of 


noice of annulment under section 167 of 
the Bengal Tenancy A.t within one year of 
his knowledge of the incumbrance. The judg- 
ment of the lower Appellate Court on this 
point is ihis :— 

‘The learned Pleader for the appellant 


2 


386- 


dew my- attention to the fact that there 
. was no-evidence in the case to show that 
- notices under section 167 of the Bengal 
Tenan:y Act had be:n served wi hin a year 
of the plaintiff's coming to know of the exist- 
ence of the incumb ance; - But the evi- 
dence of the plaintiff'S8 Amin, Dina Nath 
Bhadra, would'show that he came to know 
of these incumb ances when surveying the 
juini taluks on behalf of his master only in 
Falgoon 132r B. S., and this was only a 
- few months before the notíces under section 
167 of the Bengal Tenancy Act were taken 
. out for service." The judgment, therefore, 
does not state anything about the date of 
the plaintiffs’ knowledge of the incumbrance, 
but only speaks of the knowledge of the 
plaintifs Amin, Dina Nath Bhadra. 
Therefore, the finding of the learned Judge 
^ is not sufficient for the purpose of holding 
that the notice, as required under section 167 
of the Bengal Tenancy Act, was served 
within one year of the knowledge of the 
plaintiff. We had the evidence read out to 
us. The Amin, Dina Nath Bhadra, does -not 
himself state anything about his knowledgé 
of the incumbrance, but only says that He 
came to know the laridsi in Falgoon 1321 B.S., 
when he was sent there to survey the 
mouzah. There were other local agents of 
the plaintiff on the spot and, therefore, the 
fact that the’ Amin did not know anything 
of the lands before 1321 B. S., does not en- 
title the plaintiff to bring the suit on the 
basis of: the notice alleged to have been 
_ served, as there is no evidence to show that 
applications for service of the notices were 
made within the time prescribed by the Act. 
This alone is sufficient to dispose oi the 
appeals and on this ground only the plaint- 
iffs suits are liable to fail. 

I ought-to state that several other points 
were urged on behalf of the  appellants 
in support of their appeals, but, having re- 
gard to our decision on the question of 
notice, I do not think that it is necessary 
for us to decide the other questions raised. 
It was urged on behalf of the respondent 
that there ought to be a remand in order to 


enable the plaintiff to adduce evidence of 


the facts required to be proved under the 
Act, où th» ground that both the Courts 
below held on the evidence which was 
adduced that the notice wa; served within the 


“time limited: by the provisions -of section 


| JATINDRA MOHAN CHAKRAVARTI 7. BIJOY CHAND MAHATAB, 
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167 of the Bengal! Tenancy Act. 
having regard to the fact. that the plaint 
itself does not s'ate when the plaintiff had 
notice of the incumbrance and the fact 
that, although this question was disputed 
from the very conimencement by the de-. 
fendants, the plaintiff did not produce the 
evidence that was necessary to establish 
his right, we do not think that the plaintiff 
can ask for a remand in order to prove this - 
fact by new evidence at this stage of the 
proceedings, specially as this suit was insti- 
tuted ln 1916, that is, about eleven years 
after the date of the plaintiff s purchase of 
the’ puini and the litigation for lands of 
gomparatively small values has now 
been going on for about six years. The 
plaintiff -ought to have come to Court with 
a definite statement of facts necessary for 
him to.suceed in his case and with all his 
evidence. 

It is also urged on behalf of the respondent 
that the interest which the defendants have 
acquired is not an incumbrance under the 
provisions of section 161 of the Bengal 
Tenancy Act and, therefore, it was not neces- 
sary for him to serve any notice as pro 
vided under section 167 of the Bengal 
Tenancy Actin order to succeed in ejectment. 
Even assuming that there is substance in 


this argument, it is not open to him now 


to raise the .question, lie having come to 
Court on the allegation that the defendants . 
were incumbrancers and that the"plaintiff 
was entitled to possession of the lands hav- 
ing, as he said, annulled the incumbrance 
as provided under the Bengal Tenancy Act. 
We are of opinion that the plaintiff is not 
entitled at this stage to change his whole 
case and rely upon some other titls. 

The appeals are, therefore, decreed and 
the suits of the plaintiff dismissed with 
costs in all the Courts. JS 

Sanderson, C. J. —I a?ree. 

B.N. Appeal died: 


But ; 


Vol, 71] 
RAM DAYAL, 7. MVTHOO LAI, 


ALLAHABAD HIGH COURT, 
SECOND CIVIL APPEAL No. 1080 oF 
December 8, 1922. 
ir —Mr.- Justice Gokul’ Prasad. 
<- RAM DAVAL-—PLAINTIFF 
— APPELLANT 
VEYSUS 
f MITHOO LAL AND OTHERS— 
DEFENDANTS—RESPONDENTS. 


Hindu Law— Alienation—Gifl by widow— Assent 
by next reversioney— Estoppel — Relinquishment. 


1921. 


A reversioner’s assent to a gift by a widow 
does not estop him from alen ie the validity 
of the gift. 

The consent of a next reversioner does not vali- 
date a gift which is a transfer without consider- 
ation, nor can his assent amount to a relinquish- 
ment, because, ás a reversioner he has no vested 
interest to rélinquish. 

Rangasami Gounden v. Nachiappa Gowundew, 50 
Ind. Cas. 498; 17 A. L. J. 536; 36 M. L. J. 493; 29 
C. L.J 539:21 Bom. L. R. 640; 23 C. W. N. 777 
(1919) M. W. N. 262; 42 M. 523: 26 M. LT. 5; 10 
L. W. 105; 46 I. A. 72 (P. C), followed. 

Second appeal from the decree of 
the District Judge, Farrukhabad, dated 
the 11th Apri 1921. 

The Hon. Mr. N. P. Asthana, for the Appel- 
Jant. 


Mr. Mukhtar Ahmad, for the Respond- 


ents. A 
JUDGMENT.—This is a plaintiff's appeal 
arising out of a suit for possession of a 


zemindari share belonging to one Nand Ram . 


as purchaser of the property from, the rever- 
sioner of Nand Rem. Itappears that Nand 
Ram died some time ago leaving a widow 


Musammat Gaura and a brother's 
daughter Musammat Chunna. On the 16th 
of October i916 Musammat Gaura 


made a gift of the property in dispute 
to her husband's brother’s daughter 
Musammat Chunna, Gaura died in Oc- 
tober 1919 and Manbhawan.was at that 
time the next reversioner to the estate 
of Nand Ram. He has sold the property 
in dispute to the plaintiff. Musammat 
Chunna has also died and her husband, the 
defendant No. 1, Muthu Lal, is in possession 
of the property. The plaintiff now brings 
the suit for possession. The points taken 
in defence were (1) that the gift by Musam- 
tat Gaura was in pursuance of the Will 
of her husband Nand Ram, and (2) that 
Manbhawan had assented to the gift in 
mutation proceedings and taken Rs. 50 
and that the plaintiff. was, therefore, es- 


.INDIAN CASES. 


_ dismissed the suit. 
‘plaintiff the lower Appellate Court has 


I, therefore, 


287 


* 


" topped from contesting the validity of the 


gift. The Trial Court foundin favour of 
defendant on both the points and 
On appeal by the 


come to the conclusion that Nand Ram 
did not make any oral gift as alleged by 
the defendants but it confirmed the 
decree of the First Court on the ground 


-that Manbhawan and his successor the 


plaintiff are estopped from pleading the 
invalidity of the gift because of the con- 
sent given in the mutation proces 
by Manbhawan. 

The plaintiff comes here in second appeal 


and his first contention is that no question 


of estoppel arose in the case and reliance 
is placed in the case of Rangasamt Gouin- - 
den v. Nachiappa Gounden (I). It is true 
that the consent of the body of reversioners 
would not validate a gift which is a trans- 
fer without consideration and the effect 
of the consent of the reversioners is only 
to show that the transfer was a valid one 
and might be taken to amount to this that 
the transfer was justified by necessity 
but this could only be in the case of trans- 


fers in which. consideration passed. The 
mere consent of a next reversioner to a 
sift, however, would not validate it, nor 


could the assent of the next reversioner 
amount to a relinquishment because he 
had no vested interest which could be 
relinquished. In this case the position 
of the defendant has not been altered by 
any act of the plaintiff. He was a gratui- 
tous transferee and his position. has not 
been changed for the worse because of 
auy act of the plaintiff. The lower Appel- 
late Court was, therefore, wrong in hold- 
ing that the plaintiff, the transferee from 
Manbhawan, is estopped from  challeng- 
ing the validity of the gift in favour of 
the predecessor-in-title of defendant No. 1. 
allow the appeal, set aside 
the decrees of the Courts below and decree 
the plaintiff's claim with costs in all Courts 
including in this Court fees on the higher 
scale. 

S. D. Appeal allowed. 


(1i) 50 Ind. Cas. 498; 17 A. L. J. 536; 36 M. L 
J. 493: 29 C. IL. J. 539; 2r Bom. L. R. 640 ; 23 
C. W. N. 777; (1919) M. W.N. T 42 M. 523:26 
M.lI UN mel xem MSS e 
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MADRAS HIGH COURT. 
CIVI, REVISION PETITION No. 353 OF 1922. 
September 13, 1922. 
Present:—Mr. Justice Oldfield. 


LAKSHMANA PILLAI AND ANOTHER— 
PETITIONERS 
yersus 
APPALWAR ALWAR AIYENGAR 
AND ANOTHER—RESPONDENTS. 

Civil Procedure Code ( Act V of 1908 ), O. 
XXIII, v. x (3)—Withdrawal of suit— Application 
io withdraw | wheiher. terminates proceedings —W' h- 
‘drawal of petition for withdrawal, when permissible. 


The presentation of an application by a 
plaintiff for the withdrawal of his” suit, does not 
automatically terminate the proceedings 1n the 
suit, inasmuch as under ruler (3) of O. XX 
of the Civil Procedure] Code, the withdrawal is 
not complete until the Court has made its award 
of costs. Where, therefore. a plaintiff applies 
for withdrawal on condition that the suit is dis- 
missed without costs, unless and until the Court 
signifies its intention to pass such an order, 
the petition of withdrawal does not operate 
to terminate the proceedings in the suit, and 
it is open to the plaintiff, before such an order 
is made, to withdraw the petition for withdrawal. 


Rajah Shumsher Bahadoor v. Mirza Mahomed AH 
Beg,2 Agra H.C. R. I 58, Rambharos Lal! v. Gopee 
Beebee, 6 N. W. P.H. C. R. 66, Mukkammal v. Kal- 
muthu Piilav, 15 Ind. Cas. 858 ; (1912) M. W. N. 

997, Raj Kumari De bt v. Nritya Kali Debt, 7 
' Ind. Cas. 892; 12 C. L J. 434, referred to. 

Petition under section 115 of Act V of 1908 
and section 107 of the Government of India 
Act, praying the High Court to revise the 
order, dated the 30th January 1922 of the 
District Court, Tinnevelly, in I. A. No. 822 


of 1921 in Original Suit No. 4 of 1920. 
Mr. T. R. Ramachandra Iyer, for the 
Petitioner. 


Messrs. T. Narasimha Ayyangar, Chidam- 
baram Plilai and Markandam Piliat, for the 


- Respondent. 


JUDGMENT.—Plaintiffs, here respondents, 
- on 21st April 1921, presented a petition with- 
drawing their suit. No order was passed on it 
at once. But on the 29th July 1921 the and 
plaintiff applied to withdraw from that 
withdrawal. 'The lower Court, in the 
order I am asked to revise, has dismissed 
the first of these applications as with- 
drawn and presumably intends to proceed 
with the trial. ; 

The argument rejected by the lower 
Court was, generally, that authority does 
not recognise a withdrawal from the with- 
drawal of a suit. On general priniciples, 
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there does not seem to be any reason why 
such a withdrawal should not be recog- 
nised, if always there is no question of un- 
due prejudice to any other party to the 
proceedings. Argument here has been based 
rather on what was implied in the argument © 
before the lower Court that the original 
withdrawal must be regarded as terminat- 
ing automatically the proceedings in the 
suit and involving the suit's immediate 
dismissal; and that, therefore, at the time, 
when the second withdrawal petition was 
filed, there were no proceedings pending 
on which it could operate and there was no 
previous withdrawal petition  undisposed 
of, of which it could effect withdrawal. 

O. XXIII, r. r (x) of the present 
Code provides that after the institution 
of a suit. the plaintiff may, as 
against all or any of the defendants, 
withdraw his suit or abandon part of his 
claim, and in r. 1 (3) there is pro- 
vision for the plaintiff's liability for such 
costs as the Court may award. The exist- 
ence of the second provision suggests 
that the withdrawal cannot be complete 
until the Court has made its award as to 
costs. It is not necessary, for -reasons 
which will appear, to express a final opi- 
nion on the question whether, generally, 
the plaintiff may withdraw his withdrawal 
at any time before -the decree, including 
the award of costs, is passed, in case, as 
may well happen, he prefers continuing 
the litigation to complying with the Court's 
order as to costs. Authority in the appel- 
lant’s favour consists in the judgment in 
Rajah Shumsher Bahadoor v. Mirza 
Mahomed Ali Beg (x) but considerable 
doubt has been thrown on that 
decision by Rambhuros Lall v. Gopee 
Beebee (2). Onthe other hand, there is 


in favour of the respondent the judgment 


of Sundara Iyer, J., in Mukkammal v. Kali- 
muthu Pillay (3) and Rajkumar, Debi v. 
Nritya Kali Debi (4). Generally, therefore, ` 
I should hold that the lower Court’s deci- 
sion is correct. 

In the present case, however, the ques- 
tion arose in a very limited way. For the 


(1) 2 Agra H. C. R .158. 
(2) 6 N. W. P. H. C R. 66. 
(3) 15 Ind. Cas. 852; (1912) M. W. N. 997 
(4) 7 Ind. Cas. 892; 12 C. L; J 434 : 
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plaintiff's withdrawal was in the follow- 
ing terms ; " The suitis withdrawn: it may 
be dismissed without costs." Mr. Ram 
Chandra Iyer on behalf of the appellants 
has, no doubt, asked me to' read this as 
expressing by the first sentence an uncon- 
ditional withdrawal, the second sentence 


containing merely a suggestion as to costs, 
which might or might' not receive effect, 


But the petition is- not, in my opinion, 
capable of that construction. I can under- 
stand the plaintiffs as meaning only that 
the suit is withdrawn on condition that it is 
dismissed without costs. This is material. 
lor at the date of the petition, 21st 


April 1921, the suit has been pending since’ 


I9.h March 1920 and a majority of the de- 
fendants had notice and had appeared by 
Vakils and some of them had filed written 
statements, In fact, but for the death 
of a defendant and the necessity for 
joining his legal representatives the issues 
would have alréady been framed. It is, 
therefore, clear that an order, such as the 
plaintiffs proposed, dismissing the suit with- 
out an order as to costs, that is, with- 
out making the plaintiffs liable for the 
costs of the defendants, would have been 
most unfair; and, in fact, although Mr. 
Ram Chandra Iyer's clients, the  pre- 


sent appellants, now say that they do not. 


want costs, the rioth defendant's Vakil 
pressed for them and it is possible that 
other defendants also would have done 
so. Taking the withdrawal petition 
as conditional on the passing of an order 
regarding costs to the effect speci- 
fied in it, I must hold that, unless and un- 
til the Court signified its intention 
to pass such an order, the petition could 
not operate as a termination of the 
‘suit. That being so, and the suit still 
being pending on the date of the. petition 
withdrawing the withdrawal, there was 
no obstacle to the lower Court in the exer- 
cise of its discretion dealing with the latter 
petition and dismissing the former and 
continuing the trial. No ground for re- 
vision has been made out. The revision 
petition, therefore, must be dismissed with 

costs. . 
Y. N. V. 
W. C. A. 
Petition dismissed. 


+ 
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ALLAHABAD HIGH COURT, 


SECOND Civit APPEAL No. 89r OF 1921, 


ecember 12, 1922. 
Present:—Mr. Justice Gokul Prasad. 
ALI AHMAD AND OTHERS— 
DEFENDANTS—APPELLANTS 
versus 
KISHAN PRASAD—PLAINTIFF— 
RESPONDENT. 
Civil Procedure Code (Act V of 1908), O. XLI, 
y. 27—Appellate Court— Admission of additional 
evidence— Reasons not recorded— Findings vitiated. 
The admission of additional evidence by an 
Court, without recording reasons 


the Court; 
[p. 290, col. i] 


. Hansraj v. Shiam Sunder, 63 Ind. Cas. 423; 


19 A. L. J. 407, followed. 

Second appeal against a decree of 
the Second Additional District Judge, 
Aligarh, dated the 3rd March 192r. 


Mr. Panna Lal, for the Appellant. 
Mr. Gulzari Lal, for the Respondent. 


JUDGMENT.—This is an appeal by the 
defendants arising out of a suit for possession 
and profits brought by the plaintiff-respond- 
ent. The plaintiff claims under a sale-deed 
in his favour by- Johar: made in the year 
1912. The defendants deny the title of 


the plaintiff or his transferor and plead 


title in themselves and possession for more 
The First Court, in a careful 
judgment and after giving the parties the 
fullest opportunity of producing evidence, 
came to. a conclusion adverse to the plaint- 
I have read the whole of the 
order-sheetin the case very carefully, and 


I'was led to do so because of the remark 
in the judgment of the lower Appellate 
Court that the suit was tried very pur- 
functorily by the Munsif and this led ‘o 
the admission of the additional evidence 
in appeal. 
examined two new witnesses and adm' ted 
three documents as 


The lower Appellate Court 


additional evidence 
when the case was before it in appeal. 


There might be some excuse for examining 
the two witnesses, one of whom. was the 
vendor of the plaintiff, but there is absolutely 
no reason given by the Judge for admiiting 


the additional documentary evidence. 


This admission of additonal evidence, at 


least so farasth documents are conce ned, 
is contrary to the provisions of O. XLI, 
n 27 of the Code of Civil Procedurę 


a9? 
MONOHAR PESHAKAR J. 


and the. admission. of such additional evi- 
dence has certainly prejudiced the defend- 
ànts who had got a decree in their avour 
from the Trial Court. This appeal should 
have been decided without the admission 
of additional evidence. As to the admission 
of oral evidence the only reason which 
the learned Judge gives- or admitting 
it is that it was necessary to enable him to 
pronounce. | judgment, but as to the 
. documentary evidence he .does not give 
even this reason, if it is a reason at all. 
I think the findings of the lower Appellate 
Court are -viliated by the admission of 
additional evidence without sufficient reason, 
see the case of Hansraj V. Shiam Sunder lI); 
I, therefore, allow this appeal, set aside the, 
decree :of the lower Appellate Court and” 
send the case. back to it for trial according 
to law. after eliminating. from its con- 
sideration .the „additional documentary 
evidence received:by ‘it’ ín. appeal, Costs 
here and hitherto will'abide the event. . 

. 5. D. 

A .'Case remanded. 


(t) 63 Ind. Cas. 423 ; 19 A. L. J. 407. 


CALCUTTA HIGH COURT. 
APPEAL, FROM APPELLATE DECREE NO. 1272 
OF 1920. 

June I2, 1922. 

Present :— Justice Sir N.R R. Chatterjea, Kr., 
and Mr. Justice Pearson. 

MONOHAR PESHAKAR—DEFENDANT 
NO. 2—AÀPPELLANT 
` UVET'SUS 
HARAN CHANDRA KARMAKAR— 


PLAINTIFF— RESPONDENT. 
Par ition suit — Firal decree not appealed- against 
— Appeal against treliminary decree, of mainiatn- 
able 


ye ts 
* 
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An appeal arainst a sedhah decree in a suit 
for partition presented after the passing of a final 
decree in the suit is not maintainable unless theré 


is algo an appeal against the final decree. (P. 29r, : 
col r.] 


Baikuntha Nath Chowdhury v. ears 
Patnaik, 6x Ind. Cas. 923; 33 C. L. J. 414; 25 C, 
W. N. 776; 48 C. 1036, : ‘Sadhu Charan ‘Datta v. 
Hara Nath Datta, 27 Ind. Cas. 135; 20 C. W. N. 
231. Khivodamoyi Dasi v. Adhar Chandra Ghose, 
21. Ind. Cas. 516; 18.C L. J. 321 and Mackezte 
v. Lala’ Narsingh Sahai, y Ind. Cas. 413; 10 C. I. 
J. 113; 36 C. 762, followed. | 


' Appeal against the decree of the Subordi- 
nate Judge, Third Court, Mymensingh, 
dated the 21st January, 1920, affirming that 
of the Munsif, Fitst Court, at Tangail, dated 
the 6th May 1919. 


Babu Mahendra Nath Roy (with him 
Manmatha Nath ` Roy), for the Res- 
pondents.—1 beg’ to raise a preliminary 
objection to the hearing of the appeal, which 
does not lie, The facts are shortly these: 
The appeal arises out of a partition suit. 
The preliminary decree was passed on 6th 
May 1919 which was affirmed in January 
1920. Final decree was signed on 30th 
March 1420. The present appeal by thé 
defendant was preferred from the preliminary 
decree on 7th May 1920 after the final | 
decree was passed. No appeal has been 
preferred against the final decree. Under 
the circumstances, the present appeal is 
incompetent, Refers to Baikuntha - Nath 
Chowdhury v. Ramanand Patnaik (x), Sadhu 
Charan Datta v. Hara Nath Datta (2), Khiroda- 
moyt Dasi v. Adhar Chandra Ghose (3), Mac- 
kenzie v. Lala Narsingh Sahat (4), Atul 
Chandra Singha v. Kunja Behari Singha (5), 
Bhagaban Chandra v. Ishan Chandra (6) and 
Ugra Narain Singh v. Basant Narain Singh 


7). 2 Pg 
Babu Samarendra K. Dutt, for the- Appel- 
lants. —Regard being had to the concensus 
of opinion of our Court on the poiat. Ido 
not think I can urge the point, But I 


( 6r Ind. Cas. 923;:33 C. L. J. 414: 25 C. 
W. N.776;48 C. 1036. 

(2) 27 Ind, Cas. 135 ; 20 C. W: N. 231. 

- (3) 21 Ind, Cas. 516; 18 C. L. Js 321 

(4) 1 Ind. Cas. 413; xo C. L. J. 115; .36 C. 262 

(s) 30 Ind. Cas. 321; 22 C. L. J. ga ` 

(6) 46 Ind. Cas. 802; 22 C. W. N. 831. -> 

(7) 19.Ind. Cas. 630; 17 C. W. N. 868; 18 C, 
L. J..209. 


- 
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. submit the memo, of appeal could be turned . preliminary: objection and is, accordingly; 
into one against. the final decree. My client dismissed with costs, 


is a parda-nashin lad Y. T : 


f 


` JUDGMENT.—This is an appeal bh. 
a preliminary.decree for partition. 

A preliminary objection is taken on behalf 
of the respondent that the appeal is not 
maintainable, “on the ground that no appeal 
. had been preferred against the final decree 


passed in the suit before this appeal Was. 
preferred, ^ ` 


It appears that a preliminary decree for 


partition was pássed on the 6th May eIgiQ. 


^ That decree was. affirmed on appeal on the’ 


21st January -1920. On the 20th March 
1920 the final decree was passed and the 
final decree was drawn up and signed on. 
the 31st March 1920: The present appeal 


was filed on the 7th May ,1920, from ‘the’ 


decree of the lower Appellate Court affirm 
ing the preliminary decree passed by the 
Court of first instance, but no appeal bas 
been preferred against the final decree. 
: It will appear from the dates mentioned 
above that the final decree for partition was, 
passed by the Court of first instance before 
this appeal was preferred, and in such circum- 
stances it has been held in a series of cases. 


tt theappeal'is not maintainable,that is: 


to say, an appeal against a ` preliminary 
dec-ee is not maiitainabl: unless there is 
also "am appeal against the final decre:. 
[See the cases of Baikuntha Nath Chowdhury 
v. Ramanand Patnaik (1), Sadhu Charan 
Datta v. Hara’Nath Datta (2), Khirodamovs 
‘ast v. Adhar Chandra Ghose (3) and 
Mackenzie v: Lala Narsingh Sahat (4). 
That principle is. sot disputed by the 
learned Pleader for he appellant. But he 
urges that he might be allowed to amen 
the memorandum of appeal so as to turn 
it into an appeal not merely against the 
preliminary ‘decree but also. against the 


final decree, if he can show sufficient reason 


fo not having © referred an appeal against 
the final decree so long. 

But, apart from other considerations, 
the ` appeal against the final decree passed 
"by the Court of first instance in the present 
case will lie not to this Court but to the 
lower Appellate Court. That being so; 
any amendment of the memorandum of 
‘appeal; even if allowed, would be of no use. 

, The appeal must therefore, fail on the 


Ü 


Appeal: dismissed. 
B. N. 
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ALLAHABAD HIGH COURT. 
SECOND CIVIL -APPEAL No. 1625 oF 1920, . 
October £3, 1922. 

. Present :—Mr. Justice Rafique-and 
Mr, Justice Stuart. 
a HUNWA AND OTHERS—PLAINTIFFS— 
es APPELLANTS 
UEF SMS l 
"m E MUNICIPAL BOARD, DHAMPUR 
|, —DEFENDANT— RESPONDENT. 
U. P. Municipalities Act (II of 1916), s. 


* 326— --Rughi to collect carcasses of dead animals, 


nature of —Suit relating to such right— Limitation. 

“The right to collect carcasses of dead animals 
within a Municipality is not a right relating t^ 
inmoveable property, and a suit relating to the 
collection of such carcasses must be brought 
withiu the special period of limitation prescribed 
by section 326 of the U. P.’ Municipalities Act. 
[p. 292, col. rj] 


Second appeéal from a decree of the 
Additional Judge, Moradabad, dated the 
rath June 1920. 

Mr. U. S. Bajbas, for Mr. P. Li ' Banerji, 
for the Appellants. 

Mr. Iqbal Ahmed, for the Respondent. 

JUDGMENT.—'fhe two Appeals Nos. 
1625 and 32 of 1921 are connected and arise 
out of -one suit brought by the plaintiffs- 
appellants against the Municipal Board 
of Dhampur and the lessee from the Board 
for a declaration that the plaintiffs-appel- 
lants were entitled to collect the carcasses 
of dead animals within the Municipal Board 
of Dhampur and that the lease granted 
by the Municipal Board to Buddhan was 


' invalid and inoperative against the plaint- 


iffs and should-be cancelled. . They further 
asked for damages and a perpetual injunc- 
tion ‘against ‘the Board preventing them 
from issuing any fresh leases. 

The learned Munsif decreed the suit. . 

On appeal the learned District Judge 
dismissed the suit on the ground that it 
was barred by. limitation under section 326 
of the Municipalities Act. There were two 
appeals before’ the learned District Judge, 


as the Municipal Board ‘and the lessee had 


filed separate appeals. Both the appeals 
were decreed by the learned District Judge 
and the plaintifis have, therefore, preferred 
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these two connected appeals. The point 
raised in both of them is the same, namely, 
that section 326 of the Municipalities Act 
does not apply to the case of the plaint- 
iffs The contention is, that the right to 
collect the carcasses within the Municipal 
bounds of Dhampuris a right relating to 
immoveable property, while the provisions 
of section 326, with regard to six months’ 


limitation, apply to other actions than those . 


relating to immoveable property, or any 
title to the immoveable property. ‘The 
learned Vakil for the plaintiffs-appellants 
contends that, as soon as an animal dies, 
and its carcass falls to the ground, the. 
tight to collect that .carcass from the 
ground isa right relating to immoveable 
property. We are unable to agree with 
his contention. The mere fact of the 
carcass being on the ground and being 
collected from the ground would not show 
that it is attached to the soil, or the right 
to collect the carcass is a right appertain- 
ing to immoveable property. In our 
opinion, the claim of the plaintiffs-appel- 
lants was rightly dismissed as barred 
under section 326 of the Municipalities Act. 
The appeal, therefore, fails and is dismissed 
with costs, including feesin this Court on 
the higher scale. "S 

It has been brought to our notice that 
there is a deficiency of Court-fees in 
the appeal of the Municipal Board filed 
in the lower Court which should be made 
good here. The decree of this Court shall 
not be prepared until this deficiency is 
made good by the Municipal Board. It 
will then be recoverable as costs from the 
opposite party. 


W. C. A. Order accordingly. 





ALLAHABAD HIGH COURT. 

SECOND. CIVIL, APPEAL No. 546 oF 1921. 
December r1, 1922. 

Preseni:—Mr. Justice Stuart. 
DEOKI DUBE AND OTHERS—PLAINTIFFS 
: —APPELLANTS 
. VErSUS 
UMA DAT AND oTHERS—DEFENDANTS— 

RESPONDENTS, 

U. P. Land Revenue Act (III of 1901), s..233 
(io — Partition. preceedinzs— Question of proprietary 
hie denied by Asststant Collector—Partition not 
confirmed by Collectav—Suit in Civil Cours, 

A suit to decide a question of proprietary title, 
which has been raised’ in partition proceedings 


INDIAN CASES, 


{1923 


before a Reveine Court, cannot be enterts!ne U 
by a Civil Court unless and until it has author.ty 
from the Revenue Court to entertain it. [p. 293. : 
col. r.] 

Where a question of proprietary title, raised in 
partition proceedings before an Assistant Collector, 
is determined by that officer himself, but his deci- 
siou is not confirmed by the Collector under section 
131 of the U. P. Land Revenue Act, a suit to obtain | 
title to the property is barred by section 233 (ki of 
the Act. [p. 293, col. 2.] 

econd appeal from a decree of the 
Subordinate Judge, Basti, dated the 
8th September. 1920. 


Messrs. Jang Bahadur Lal and Shiva 
Prasad Sinha, for the Appellants. ` 
Mr. Damodar Das, for the Respondents. 

JUDGMENT.—The facts in the connected 
Second Appeals Nos. 546 and 547 of 1921 
can be stated very shortly :—The plaint- 
iffs-appellants in these two appeals are 
Deoki Dube and others. They lay claim to 
8 biswas and 12 durs in one mahal and 
5 biswa: and x4 dhurs in another mahal. 
They are co-sharers in the village Narhi 
Buzurg. The defendants are also co-sharets. 
The dispute arose in this manner. In I9I3 
one of the defendants applied for an imperfect 
partition of the village under the provisions 
of Chapter VII, Local Act III of gor. The 
plaintiffs joined in the application, and 
during those proceedings they laid claim 
as proprietors to the plots in question. Their 
proprietary title was questioned. A situa- 
tion then arose, stich as is contemplated in 
section III of the Act, and it was open to 
the Revenue Court to postpone decision. 
until the question of proprietary title had 
been decided by a competent Civil 
Court, or to force the parties into a Civil 
Court within three months for determination 
of the question, or to decide the question 
itself. It clearly did not take either of 
the first two courses, and, in so far as I have 
been able: to ascertain from the record, the 
Assistant Collector conducting the partition 
proceedings decided these questions adverse- 
ly to the plaintiffs The plaintiffs in 1917 
instituted suits in the Court of the Munsif 
to obtain title to the property. The Munsif 
found on the 28th February 1918 that these 
suits were barred by the provisions of sec- 
tion 233 (k) of the Act, and his decision has 
been upheld by the lower Appellate Court. 

Itis argued before me that, so far, the 
partition proceedings have not become com- 
plete as they have not been confirmed by 
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the Collector under section 131. On the 
record there is no evidence that they have 
been confirmed by the Collector. The 
learned Counsel for the respondents is in- 
structed that they have been confirmed, but 
there is nothing on the record to show this, 
and I must take it, on the facts before me, 
that they ‘have not ‘been confirmed. | It, 
therefore, remains to be decided whether 
section 233 (&) has application in a case such 
as this, in which a question of proprietary 
title is raised before the Revenue Court 


and the Revenue Court has refused impligdly ' 


to permit its decision by a Civil Court, and 
has proceeded to .determine the question 


itself, but where the decision has. not become . 


final. I think the section has application 
and. must have application for the following 
reasons :—As I read section 11r the determi- 
nation of a question of proprietary title 
which arises in partition proceedings under 
Chapter VII is with the Revenue Court,unless 
or until the Revenue Court has divested 
itself. of jurisdiction to decide the question 
by referring its decision to a Civil Court. 
In every -case, a suit to decide a question 
of'proprietary title which has been raised in 


such partition proceedings cannot be enter-. 


tained. by a Civil Court unless and, until 


it has authority from the Revenue Court ` 


to entertain it. It is clear that if any other 
view were taken an impossible situation 
, would arise. During the partition proceed- 
ings the same point might be the subject 
of decision both in a Civil Couit and in a 
Revenue Court, and if the decisions arrived 
- at were different, there is nothing to show 
which decision would prevail. "Therefore, 
I consider that the Courts below were 
. correct. . If the question has not yet been 
decided in the. partition’ proceedings the 


plaintiffs must waituntilit is decided; when . 


it is decided it will be open for them, if they 
ate dissatisfied with the decision, to appeal 


against that decision under section I12.. 


I am not in-a position to know whether they 
will have any remedy ‘if the question has 
' already been decided finally by the Revenue 
Court, and they have not appeared. In 
any circumstances, these appeals ‘fail and 
‘are dismissed with costs which include fees 
on the h'gher scale’ i 
S. D. \ 


4 


A ppeals dismissed, 


= 
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^ and Lane v. Sterne, 
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MADRAS HIGH COURT. | 
Crven REVISION PETITION No. 323 OF 1022. 

l May 5, 1922. 

Present—Mt. Justice Devadoss. 

FRASER AND: ANOTHER—PETITIONERS 
l | Uer Sus 
KRISHNASWAMI IVER AND OTHERS, 
PLAINTIFFS—DEFENDANTS—RESPONDENTS, 

Receiver — Property in possession of Receiver, whe- 
‘ther liable to judicial process—Sta us of Receiver— 
Execution proceedings— Refusal to implead Receiver 
as parivy—Material irregularity. 

There can be no attachment and sale of property 
in the possession of a Receiver in execution of a 
money-decree without the leave of the Court ap- 
‘pointing the Receiver, as property in his hands is 
exempt from judicial process, except to the ex- 
tent permitted - by .the appointing Court. 

*[p. 294, col 2. 

Levenia Ashion v. Madhabmoni Dasi,5 Ind. 
Cas 390; 14 C.. W. N. 560; rr C. L. J. 489, Trye 
v. Trye, (1851) 13 Beav. 422; 20 L. J. Ch, 368; 15 
Jur. 809; 50 E. R. 163: 88 R. R. 526, , De Wonton 


v. Brecon, (1860) 28 Beav. 200;6 Jur (N. 8.) 


1046;8 W. R. 385; 12 6 R. R. 88; 54 E,-R: 342 
(1862)3 Giff. 629; 9 Jur. 
(N. S.) 320; 10 W. R. 555; 66 E. R. 559; 133 R. R. 
‘207, relied on. 

Hem Chunder | Chundev | v. Prankristo 
: Chunder, Y. C. 403, I Ind. Dec (N. $.)352, not 
fo:lowed. 

A Receiver appointed by the Court takes pos- 
session of property on behalf of the Court, and 
is not the legal representative of any party, nor 
is he a new party to the proceedings. He re- 
presents all the parties and his duty is that which 
is assigned to him by the Court. [p. 295; col. 1.) 

Thakur Prasad v. Fakirullah, 17 A. 106; 5 M. 
L.1.3:22 L A. £4; 6 Sar. P. C. J. 520; 8 Ind, 
Dec. ^ (N. 8.) 393 (P. C) and Bryant v. Bult, 
(1878) ro Ch. D. 1x53at p. 155; 48 L. J. Ch. 325; 
39.L. T. 470; 27 W.R. 240, distinguished. 

A Receiver iu a partition suit is entitled to be 
added as a party in execution proceedings in a 
mortgage suit concerning the properties in his 
possession, and in refusing to add him as a party 
the Court acts with material irregularity, within 
the meaning of section 115 of the Civil Procedure 
Code. [p. 296, col. 2.] 

Petition, under section 115 of Act V of 
1908, and 107 ofthe Government of India 


Act, praying the High Court to revise an 


. order of the Court of the Subordinate Judge, 


Mayavaram, in Execution Appeal No. 130 
of 1922, in Execution Petition No. 182 
of 1921, in Original Suit No. rr of 1916, 
on the file of. the-Court of the Subordinate 
Judge, Kumbakonam. 

Mr: S. Dorzisami Ayyar, 
tioner. | i 

Messrs., 7. R. Venkatarama Sastry, A. 
Krishnaswami Ayyar | and Sivarama- 
krishana Ayyar, for the Respondents, 


for the Peti- 
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JUDGMENT.—This is an - application 
under section 115, Civil. Procedure Code, 
of the Receivers: appointed by the High 
Court in Civil Suit No. 655 of 1921, to revise 
the order of the Subordinate Judge of Maya- 
varam, refusing to make the petitioners 
parties to execution proceedings pending 
before him in Execution Appeal No. 130 
of 1922. This petition came up for admis 
sion on Ist May 1922 with an application 
for stay of proceedings. As the contesting 
respondent appeared in the Court and offered 
to take notice, I directed the petition to 
be heard on 3rd May 1922. 

. The facts of the case are, that the plaint- 
iff in Original Suit No. 111 of 1916, on the 
file of the Kumbakonam Subordinate Judge’s 
Court, obtained a decree on a simple mort: 
gage-bond against the members of the well- 
known Nadar family of Tanjore on 12th 
April 1917 and on 13th September 1920 
a final decree was passed in the suit, and 
on 7th November 1922 an order for sale 
was made. The sale was fixed for 3oth 
January 1922 and it was adjourned to 20th 
March 1922. Disputes having arisen bet- 
ween the members of the family, Civil 
Suit No. 655 of 1921 was filed in the High 
Court for a partition of the family property. 
The present petitioners were appointed 
Receivers on 27th January 1922 and the 
order appointing them was appealed against 
and it came up before the Court of Appeal 
on 16th February 1922, and it is now settled 
that the Receivers should continue to be 
in possession of the properties. On 20th 
March 1922 the Receivers applied to the 
Mayavaram Sub-Court for being made par- 
ties to the execution proceedings and the 
Subordinate Judge declined to make them 
parties. The sale, too, was proceeded with 
and was concluded on' 27th March 1922 
and the mortgaged property was sold for 
.Rs.  r,ro,000 to thirteenth respondent 
- hereto. l 

It is urged on behalf of the petitioners 
that the lower Court acted without juris- 
diction in. refusing to make them parties, 
and as the properties of the Nadar family 


are all in the hands of the Receivers no . 


sales could take place without their being 
on record. It is further argued that the 
Receivers could have paid off this debt, or, 
at least, could have secured a better price 
. for the .properties which they value at 


INDIAN CASES; ` 
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Rs: 2,00,000;.v/de paragraph 12 of the affida- 
vit. 'Theproperty now brought to sale by 
the Subordinate J udge's Court of Mavavaram 
is one of the items of properties which are. 
the subject-matter of the suit now pending. 
before the High Court. l 

.Mr. Doraiswami Aiyar, who appears for 
the: petitioners, relies on Leventa Ashton 
v. Madhahmoni Dasi (1). and contends 
that it was the duty-of the Court to make © 
the Receivers parties to the execution pro- 
ceedings. It may be taken as well-settled 
law that there can be no attachment and | 
sale of the property in the possession of. a 
Receiver in execution of a monev-decree 
without the leave of the Court appointing 
the Receiver. To quotethe learned Judges 
of the Calcutta High Court, "The general 
rule is well-settled that property in the hands. 


of a Receiveris exempt from judicial process; * : 


except of course to the extent permitted by- 
the appointing Court. Trye v. Trye (2), De: 
Winton v. Brecon (Mayor: of) (3), Lane- v. 
Sterne (4). It has even been affirmed. that. 
though an attachment was levied on 


property before the appointment of 
the Receiver, it is within: he - sound 
discretion of the appointing Court to 


refuse to permit a sale of the- property 
thereunder. On this principle it has been 
held that, property in thehands of a Receiver 
though subject to a paramount judgment, 
cannot be sold under execution without 
the leave of Court. A purchaser of such 
property at an execution sale buys at his 
peril, andtbesale may be cancelled uponan 
appropriate , application to the execution 
Court. It is unnecessary to examine the var- 
fous authorities relied on bv the learned 
Judges of the Calcutta High Court. The nues- 
tion here is, whether a mortgagee decree-hol- 
der is hound to apply to the Court appointing 
the Receiver for redress or. whether he can 
proceed to sell the mortgaged property in 
execution of .a decree for sale. The only 
authority that seems to support the conten- 
tion of the respondent is the judgment of 


(1) 5 Ind. Cas. 390; 14 C. W. N. 560; i1 C. E... 
489. 
(2) (1851) r3 Beav. 422; 20 I4 J. Ch. 368; x5 
Jur. 809; 50 E. R. 163; 88 R. R. 526. 
(3) (1860) 28 Beav. 200; 6 Jur {N $.) 1046; 
W. R. 385;1:26 R. R. 88; 54 E. R. 342. 
(4) (1862) 3 Giff. 629; 9 Jur. (N. s.) 320; 
10 W. R. 555; 66 E. R. 559; 133 R., R. 207. 
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& single Judge of the Calcutta High Court 
in Jogendra Nath Gossain v. Debendra Nath 
Grssaim (5). 
that, pending partition proceedings and after 
the appointment of the Receiver, two of 
the co-sharers mortgaged their interest in 
the undivided properties ; some of the mort- 
gaged properties being within the jurisdic- 
fion of the Alipore Court, the mortgagee 
instituted his suit in that Court and sought 
to bring to sale the particular properties 
mentioned: in the rule, some of which are 
situated. in Calcutta. The judgment-gebr- 
Ors, after obtaining several postponements 
of the sale for the purpose of paying off 
the judgment-creditor, applied to restrain 
the mortgagee from proceeding to a sale 
on the groünd that to sell the mortgaged 
properties without the leave or sanction 


of the High Court would amount to con. 


temet of Court. Mr. Justice Sale, in dis- 
charging the rule, observed as follows :— 
“This is not a case where the judgment- 
creditor is proceeding to execute his decree 
by attachment. This Court does not per- 
mit and will not recognise attachment of 
the properties in the hands of its Receiver, 
under process issued without sanction or 
leave by inferior Courts, the reason being 
that a proceeding by way of attachment 
isaninterference with the possession of the 
‘Receiver. But as the element of inter- 
ference with the possession of the Receiver 


is absent. from the present case there is, 


no ‘reason for restraining the sale. . The 
case of Hem Chunder Chunder v. Pranhristo 
Chunder (63 is distinguishable, inasmuch as 
the judgment-creditor in that case, if he had 
proceedéd to execute his decree in the Mofus- 
sil Court, could have done so only by way 
of attachment and.sale. Under the Transfer 
of Property Act no attachment is necessary, 
aud the reason for.the course adopted in 
the former case does not now éxist." . The 
reasoning of the learned Judge is that, as 
no attachment was necessary in a mortgage 
' suit, the sale could be proceeded with, not- 
withstanding the fact that the property 
was in the possession of the Receiver. In 
that case only two of the co-sharers had 
mortgaged their interest. In the present 
case all the sharers were parties to the mort- 


(5) 26 C. 1327; 3 C W. N. 90 ; 13 Ind. Dec. (N. S.) 
686 


(6) r.C. 403; r.Ind. Dec. (N. S.) 252, 


The facts of that case are 


purpose: 


. INDIAN CASES. "298 


gage and all thier“ properties are in the 
hands of the Receivers. Moreover, the 
Receivers were appointed for the purpose 
of safeguarding the interests of all the parties 
to the suit, and if an inferior Court is allowed 
to sell the properties merely because there 
is a mortgage-decree the object of appoint- 
ing:a ' Receiver in a partition suit would 
become infructuous, and it cannot be the 
policy of the law to allow the property to 
besold by different Courts when that prop- 
erty is in.the hands of a Receiver. The 
mere fact that there is a mortgage on the 
property would not take the case out of the 
general rule that no process can be permitted 
in respect of the properties in the hands 


*of the Receiver without the sanction of the 


Court which appoints him. Moreover, 
after attachment and sale, possession of the 
property sold cannot be obtained by an 
auction-purchaser without applying to the 
Court which appointed the Receiver, That 
being so, with very great respect to the 
learned Judge, it is difficult to follow the 


. distinction which he makes between execu- 


tion in respect. of a simple money-decree 
and execution in pursuance of a mortgage- 
decree. The possession of the Receiver being 
the possession of the Court, no Court can 
interfere with that possessionin amy manner 
without the leave of the Court. The prop- 
erty being tn custodta legis it would require 
very strong authority for holding that a 
mortgagee could set at naught the ordinarv 
principle which prevent process being issued 
against the property in the hands of the 
Receiver without the leave of the Court 
appointing him simply because there is a 
mortgage in his favour. Mr. Venkata- 
rama Sastri, who appears for one of the 
members of the family, relies upon various 


-passages in Kerr on Receivers and High 


on Receivers, and it is unnecessary for me 
to refer to them. One passage from a well- 
known book is sufficient for the present 
‘Property in the possession of 
a Receiver is in the custody of the law and 
éannot be seized under a writ of attachment 
or execution. It is in the discretion of the 
Court to refuse to permit a sale of the prop- 
erty in “its possession under a judgment, 
though the levy was made before the Receiv- 
er was appointed". Alderson on Receivers, 
page .229. 

It is argued by Mr. Krishnaswami Aiyar, 
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who appears for the atiction-purchaser. 
that there is no provision of law for making 
the Receiver a party to execution proceed- 
ings, and that O. I, r. ro, has no appli- 
cation to execution proceedings, that 
section r4r, Civil Procedure Code, cannot 
help the petitioners on the principle of tbe 
decision of the Privy- Council in Thakur 
Prasal v. Fahirullalt (7) and that section 
146 can have no application to the present 
case. The fallacy of this argument lies in 
. the assumption that the Receiver is a new 
, patty. 

When a Receiver is appointed by a Court 
he.takes possession of the property on behalf 
of the Court and he is not a party in the 
sense in which O. I is  understood.* 
The Court having taken possession of 
the properties it appoints an officer 
to look after the properties on behalf 
of all the parties and a Receiver is not 
a legal. representative of any party; 
nor is he a new party to the proceedings. 
But he represents all the parties for some 
purpose and his duty isthat which is assign- 
ed to him by the Court. It is further 
contended by Mr. Krishnaswami Iyer that 
the Receiver has to respect the orders made 
before his appointment and relies upon 
Bryant v. Bull (8). Vice-Chancellor Bacon, 
in delivering the judgment, says: "The 
appointment of a Receiver is a matter 
which does not concern mortgagees or 
. prior incumbrancers, for a Receiver in 
the exercise of his authority will be 
obliged to respect former orders of the 
Court; | and the prior  incumbrancers 
will be at liberty to take such: proceed- 
ings on behalf of their own interests as they 
may think fit, so that that circumstance 
occasions no kind of difficulty". From this 
passage it cannot be inferred that a mort- 
gagee can proceed with the execution of 
.& decree in his favour without the leave 
-of the-Court appointing the Receiver. Duke 
“of Buccleuch (The) (9) is quoted by Mr. Dorai- 
swami Iyer for the purpose of showing that 
the execution proceedings are a continuation 
of the suit and any party can be added at 
.any stage. of the proceedings. That case 

sU To D M L. J. 3; 22 I. A.'44:; 6 Sar, 

C. J. 526 ; 8 Ind. Dec. (N. S.) 393 (P. C). 

^) 11878) 10 Ch. D. 153 at D. 155; 48 L. J. 
:Ch.'325; 39 L« T. 4705 27 W. R. 246. 

(9) 90 Probate 207; un: Jj. P.D, & A. 57; 
ie Wm e 455, 
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has no application to the present case, as ih 
that case assessment of damages was left 
over; until the assessment of damages was 
completed. it could not be said that the 
suit had come to a termination. But in 
this case the mortgage-suit of the Kumba- 
konam Court had come to a termination 
when the final decree was passed and there. 
was no more to be done in the suit.. But, 
as I hold that the Receivers are not new 
parties to the suit, I think O. I, r. Io, 
‘does not stand in the way of their being 
madé parties. Considering the fact that 
the very object of the appointment of the 
Receivers was to safeguard the interests’ 
of all the members of the family and to 
liquidate the debts. in the best manner pos- 
sible it was the duty of the Subordinate 
Judge of Mayavaram to have made them 
parties to the execution proceedings, for 
the sale itself is liable to be defeated, for 
want of necessary parties and, in any case, 
possession of the properties sold by Court 
could not be obtained without the leave of 
the High Court which appointed the Re- 
ceivers. "Considering the complications that 
might arise hereafter, I consider that the 
Subordinate Judge acted with material 
irregularity in refusing to make the Receivers 
parties to the execution proceedings. I, 
therefore, set aside the order. of the Sub- 
ordinate Judge and direct him to make the 
‘Receivers parties to the execution proceed- 
ings and proceed according to law. I 
allow the petition with costs. "The thir- 
teenth respondent will pay the costs of this 
petitioner. 
- V. N. V. ; 
W. C. A. Petition alicwed, 
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ALLAHABAD HIGH COURT, 

SECOND CIVIL APPEAL No. 667 Or 1921. 

December 5, 1922. 

Present -—Mr. Justice Stuart, 7 
SHAMSHUI, HASAN AND ‘OTHERS © 
—PLAINTIFFS—APPELLANTS 

VArSUS 
SYED HASAN-—DEFENDANT—- 
RESPONDENT. 
Muhammadan Law—Dowerv— Remissicn— But - 
den of proof—Marz-ul-maut— Pregnancy, 
When -a claim for dower is metby the rep.y 

‘that the dower has been remitted, it is for the per- 

son who claims dower-to prove that the alleged 


: Syed 
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remission was vitiated because it was made by a 
person suffering by mortal illness. [p. 298, col. 1.) 

It is not the Muhammadan Law that a woman 
who is pregnant is considered to be suffering from 
a mortal disease. According to that law the 
danger does not begin until the pains of labour 
begin. Therefore, to apply the doctrine of marz- 
ul-maut ‘ to the relinquishment of her dower 
by a woman, it is essential to establish that the 
relinquishment was made after the pains had 
come on. [p. 298, col. 1.] 

Second appeal against a decree of the 
Additional Judge, Moradabad, dated the 
` 28th January 1021. 

Mr. Mushtag A hmad, for the 
lants, 

Mr, M. A. Aziz, for Dr. S. M. Sulaiman, 
for the Respondent. 

JUDGMENT.— The facts of the suit oute 
of which these two appeals arise are these: 
The' plaintiffs are the sons of Saiyid Mu- 
hammad Hussain, deceased. Their mother 
Ehedijatul Kubra, the wife of Muhammad 
Hussain, died on the 29th of November 1906. 
They sue the estate of their deceased father 
for their share of their mother’s dower. 
Their suit has been dismissed by the learn- 
ed District Judge in appeal on the ground 
that Khadijatul Kubra had relinquished 
all claim to dower in favour of her 
deceased husband and that the suit was 
time barred. The plaintiffs appeal here. 

I need not go into the second point, 
as, in my opinion, they fail on the first, 
- on the findings of fact of the lower Appel- 
late Court. The lower Appellate Court 
believed the evidence -of a woman called 
Musammat Jhamman who was married to 
Muhammad MHussain’s cousin. 
to this witness she was present, at the time 
that Khadijatul Kubra relinquished her 
claim to dower in favour of her husbarid. 
The circumstances were these: Khadija- 
tui Kubra was pregnant and expecting 
to be delivered. Her time drawing near, 
a midwife was called in. The midwife 
advised obtaining the attendance of a lady 
Doctor. A lady Doctor came accordingly. 
Khadijatul Kubra relinquished her claim 
to dower in favour of her husband. A 
daughter was born to her. She died 
directly afterwards. I have stated these 
facts baldly for the reason that the witness 
gave the facts in this manner. T have been 
through the vernacular statement of 
her evidence carefully. Irom it, it is im- 
possible to | say, whether Khadijatul 


Appel- 


INDIAN’ CASES. 


According . 
. ment had been made were unreliable. 
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Kubra relinquished her claim to dower 
before or after the lady Doctor arrived. 
It is impossible to say how long the lady 
Doctor was in attendance. She may have 
been in attendance for ro days;she mav 


. have been in attendance for 2 days, or even 


a shorter time, the witness does not 
say. It is impossible to determine from 
this evidence the périod between the com- 
mencement of the labour pains and the 
death of the woman, and there is nothing 
in this evidence to show that Khadijatul 
Kubra relinquished her claim to dower, 
after the pains of labour had begun. 
Now, the sole point taken in this appeal 
is that the doctrine of marz-ul-maut applies 
to this case. It is not open to the appel- 
lants to suggest, in view of the finding 
of fact, that Khadijatul Kubra did not 
relinquish her claim to dower in favour 


. of her husband. The finding of fact is 


clear that she did. So they have fallen 
back on the pleas that the disposition was 
only valid in respect of a portion of the 
property, or that it was altogether invalid, 
because she was suffering from a mortal sick- 
ness which ended fatally. Itis to be noted 
that the plea of renunciation of dower was 
put in the forefront of the defendant's reply. 
This will be seen from the second para- 
graph of the written statement. A peru- 
sal of the judgment of the Trial Court 
shows no reference to the doctrine of 
marz-ul-maut having been invoked in 
favour of the plaintiffs. The point taken 
before the Trial Court was that the wit- 
nesses who deposed that such a relinquish- 


That plea found favour with the 
Trial Court who decided that they were 
unreliable. The defendants appealed 
to the learned District Judge on the ques- 
tion of fact that the witnesses were re- 
liable and there is nothing to show from the 
judgment of the District Judge that the 
plaintiffs replied in argument that, even 
if they were reliable. it was a matter of no 
consequence, as the relinquishment was 
invalidated under the doctrine of marz-ul- 
maut: As far as I can see, the point now 
taken ‘in second appeal has been taken 
for the first time, but in view of the fact 
that the plaintiffs could not be expected 
to state this plea in their plaint, and in 
view of the fact that the original deeree 
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‘was in their favour, I recognise that they 
might have had some difficulty in putting 
the. point forward until now. Jf 
have, therefore, permitted it to “be argued, 
but, having permitted it to be argued, 
I have to look at the exact. law 
on the subject and to see how far the 
evidence, which’ has been accepted by the 
lower Appellate Court, supports the plaint- 
iffs’ plea, recollecting that it was for the 
plaintiffs to bring out in evidence the poiuts 
on -which they rely.. It is obvious 
that; when ,a' claim for dower is met by 
the reply that the dower has been remitted, 
it ig for the person who claims on ac- 
‘ count of dower then to prove that the re- 
- tnission of the dower is vitiated because 


it was made by" a' person suffering from. 


a mortal illness.. So, it was for the plaint- 
iffs to bring out the facts to prove their 
plea. ‘As I have said, there is nothing to 
‘show that the pains of labour had com- 
tnenced before the woman relinquished 


her claim. Musammat Jhamman told the - 


Court that Khadijatul Kubra became 
apprehensive when the lady Doctor was 
sent for and was afraid that there was 
4 chance that she might die, but that other- 
wise she was all right, and she went on fur- 
ther to say that Khadijatul Kubra was 
perfectly well until the lady Doctor arrived 
and from her evidence, vague as it is, it 
would. appear that the deceased sud- 
denly collapsed after the labour -pains 
began. Now. it is not the Muhammadan 
Law that a woman who is pregnant is con- 
gidered to be suffering from a mortal dis- 
ease and, on the face of it, it would be an 
absurdity to suppose such a doctrine. 
The Muhammadan Taw, as I understand it, 
takes the common sense view that the 
danger does not begin until the paius be- 
fin. ' The pains of labour. as is well-known, 
àre thé pains produced by the contraction 
of the uterus in expelling the child. They 
come on a comparatively short time be- 
fore the child is born. In Ameer Ali's 
Muhammadan Law, Volume r, 4th Edition, 
page 61, there is:an extract [rom the Radd- 
. ui-Muhtar which gives the law upon 

the  subject:—'' The dispositions of a 
(pregnant) woman in, labour is valid 
in respect of a third of her property; but 
they become operative as to the whole 
on*her recovery; so-in the jJauharat-m- 
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Nayyweh. And if a (pregnant) woman makes 
a gift of her dower to her. husband whilst 
suffering from the pains of labour, and dies 
during the nifas the gift is not valid; so in 
the Sirajia." It is thus absolutely essential 
relinquishment ' to 
establish that the relinquishment was made, 
after the pains had come on, and, on the 
evidence which was believed bythe lower. 
Appellate Court, there is nothing to show 
that the’ relinquishment was made after 
the pains had come on. It was for the ` 
plaintifis to establish this point. .This 
decision is sufficient’to dispose of these 
two appeals which are dismissed with -costs 
which include fees in this Court on the 
higher: scale. 

S. D. 5. 
Appeals dismissed: 


MADRAS HIGH COURT. 

ÁPPEAL AGAINST ORDER No. 59 OF 1922. 
October 25, 1922. 
Present:-—-Mt. Justice Spencer and 
Mr. Justice Venkatasubba Rao. 

M. NARASAYYA AND OTHERS—- 

_ —COUNTER-PETITIONERS—APPELLANTS 

; VEXSUS 
A. VENKATAPPA—PETITIONER— 
RESPONDENT. l 
Guardians and Wards Act (VIII of 1890), $. 17 
—Selection of | guardian —Miner's welfare par- 
amount consideration — Presimptiee ^ keiv to minors 
property, if suitable guardian. 

“Where the claims of distant relations for the 
guardianship of a: minor have to be compared,’ 
there is no question of preterence other than what 
arises from a consideration of the minor's welfare. 
_ A presumptive heir to the properties of a minor 
is not a suitable person to ‘be appointed guardian 
of his person. " IA. i 

Sami Row v. Eliavatha Row, 16 M. L. J. 
357, Kristo Kissor Neoghy, v. Kadermoyi Dossee 
2 C. L. R. 583 and Krishnasami Chetty v. Cottah 
Mangamma, 10 Ind. Cas. 283; (1911) 1 M.'W.N. 
365, followed. ke. ud 

Appeal against an order of the. District 
Court, Anantapur, in Original Petition 
No. 4r of 1920, dated. 29th November 
IQ2I. ` 
JUDGMENT.—The learned District 
Judge appears to have selected the peti- 


tioner to be guardia of the minor’s-person 


related to the minor,- 
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chiefly on the ground that, as he says, 
“ he would under Hindu Law be the prefer- 
able guardian." 

-But, in fact, first counter-petitioner, who 
is his mother's . brother, is more nearly 
and-when the claims 
of distant relations like petitioner and second 
and third and sixth counter-petitioners 
have to be compared, there is no question 


‘of. preference other than what arises from a 
consideration of the minoz’s welfare, which 
is made the paramount consideration under . 
‘section 17 (I) and (2) of the Guardiays and 


‘Wards Act, 

_ It has been often laid down that. the pre: 
sumptive heir to the property of a minor 
is not a suitable person to be appointed. 
guardian of his person, as such a person 


-Stands to’ gain by the minor’s death [See 


Swami Chetty v. Cottah Mangamma 


Sami Row v. Eliavatha Row (1), Kristo Kissór 


Neoghy:v. Kadermoye Dossee (2), Krishna- 
(3).] 
The petitioner, as the nearest agnate, is in 
this case the person who would succeed to 
the ‘minor’s property if ony thine happened 


-to the minor. 


The first counter-petitioner is “unmarried 
and in a-dependent position. The minor is 


-of tender age and will need maternal care 


-for some years to come. 


Such care is not to 
be looked for from first counter-petitioner, 
or from the minor's step-sister, a girl of six 


- teen who lives half the-year with petitioner's 
. Witness No. four, who is himself not a near re- 
-lation, and she, further, is of. marriageable 
‘age and likely. not to remain long in peti- 
‘tioner’s house. 


The second and sixth counter-petitioners 


, are not shown to have any particular quali- 
: fication and they are very near heirs, though 


"^ 


not the nest presuniptive, heirs. 
Under’ these circumstances, 
that the. fifth counter-petitioner, 


we think 
whose 


: brother has married the third counter-peti- 
..tioner’s daughter, is the person who is likely 


tobe the most. disinterested protector ‘of: 


the minor's person. | 
The District Judge’s order appointing 


- the petitioner: guardian.of the minor’s prop- 
‘erty will stand upon the conditions set out 


P 
*e 


at the end. ot his order, but, in NEN of 


() 16 M. d J. 9257. 
(2 2 C.L. R. 583: 
(3) 10 mad, Cas. 283 : 6913 i M. W. N. 365. 
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his order, we appoint the fifth counter-peti- 
tioner guardian of the minor’s person. The 
order allowing Rs.10 per mensem for the 
maintenance of the minor and his step-sister 
wil be altered by providing Rs. 5 for the 
minor and Rs. 5 for Natasamma. This 
will be an ample sum, in our opivion, for the 
minor's maintenance in view of the Afth 
counter-petitioner’s ‘offer to maintain the 
minor at his own cost. Fach party to tear 


their own costs in this and in the 
lower Court, 
V. N. V. Order moathed ' 


* 


‘ALLAHABAD HIGH COURT. 
SECOND Civi, APPEAL No. 207 or rozt, 
November 13, 1922. 

Present . —Mr. Justice Gokul Prasad. 
KULDIP CHAUBE AND ANOTHER— 
DEFENDANTS—APPELLANTS 
VEYSUS 


i JAGNANDAN CHAUBE AND ANOTHER 


PLAIN'TIFFS—RESPONDENTS. 

Joint holding— One co-sharey in possession, of 
specific plot of holding—Possession of plot wrong- 
fully taken by another co-shaver—Suit for exclusive 
possession—Partition in Revenue Courts, whether 
necessary. 

If in a suit for esclusive possession of a plot of 
land, it is proved that the land was the A/ud- 
kasht of the plaintiff and that the defendant had 
wrongfully dispossessed him and taken possession 
of the property, the plaintiff is entitled to the 
decree prayed for and cannot be compelled to 
sue for partition in the Revenue Court, 


Second appeal against adecree of the 


‘District Judge, Azamgarh, dated the oth 


December 1920. 


Mr. N. Ufadmya, for the Appellants. 
Mr. U. S. Bajpat, for the Respondents. 


JUDGMENT.--This was a suit by the 
plaintiffs for exclusive possession of plot 


"No. 248 which they alleged was their khud- 


kasht land and from which the defendants 
had wrongfully ejected them. The defend- 
ants pleaded that the land belonged to a 
joint khata and the plaintiffs had wrong- 


‘fully brought the suit for exclusive posee 


sion. 


Y 
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The first Court held that the land was 


mot the hhudkasht of the plaintiffs, but 


as it formed part of a joint khata the plaint- 

iffs were entitled to a ioint possession 

and decreed the claim for joint possession. 
On appeal the learned District Judge 


came to the conclusion that the land had 


been in possession of the plaintifis and 
their father for 19 years and was their 
khudkasht. On this finding he decreed 
the appeal and gave the plaintiffs a decree 
for exclusive possession as prayed. The 
defendants come here in second appeal 
and say that the sole remedy of the plaint- 
iffs was to have a partition made by the 
Revenue Courts as co-sharers. 1 do not 
see why the plaintiffs should not be given 
a decree for exclusive possession when the 
defendants have been found to have wrong- 
fully -dispossessed them and taken exclu- 
sive possession of the property. If the 
defendants had, in the first instance, applied 
for partition that would have been all right 
and they would then have got the rights 
of the parties adjusted but the defendants 
should not, by taking. the. law into their 
own hands and wrongfully dispossessing 
the plaintiffs, be allowed. to compel the 


plaintiffs to sue for partition in the Revenue 


Courts. There is no force in this appeal. 
I, therefore, dismiss 1t with costs. 

S. D. i 
Abfect dismissed, 


C. 


| CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE No. 2011 
l | OF 1920. ` 
June 6, 1922. 2E 
Present -—Mrzr. Justice Suhrawardy, 
FAIJADDIN-—DEFENDANT NO, I— 
; APPELLANT 
CETSTLS 
AGNI KUMAR SARMA AND OTHERS— 
Pro forma DEFENDANTS— RESPONDENTS. 
Landlord and tenant—-Swit for rent— Collection 
paber, evidentiary value of—Bengal Tenancy Act 
( VIII of 1885}, S. 29, applicability of— Absence 


`of roof of -original jama—Remand— Inadmissible 
-evidence forming basis of decision —Decision supa 


ported by other evidence, 


INDIAN CASES, 
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Rent collection papeta which are not proved 


. by persons who made the collections, cannot be 


treated as independent evidence of the fact that 
the rent was realised at the rate mentioned in those 
papers. [p. 301, col. 2.] I š 

Where the lower Appellate Court in coming 
to a decision in a case is materially influenced 
by a piece of evidence which is found to be ined- 
missible by the High Court, the case should be re- 
manded to the Court below for a proper consider- 
ation -of the evidence which is admissible and 
come to a decision on it. [p. 302, col. 1.) 

But there need not be a remand where, after 
excluding the inadmissible evidence, the’ conclu- 


‘sion of the Court below is supported by other 


evidence on the record. [p. 302, col. r.] 
Womes Chunder Chatterjee v. Chundee Churn 
Roy Chowdhry, 7 C. 293; 3 Ind. Dec. (N. S.) 737, 


relied on. 


Where there is no evidence to prove the original 
ejama, section 29 of the Bengal Tenancy Act does 


not apply. [p. 303, col. 1.] 


Appeal against the decree of the Sub- 
Judge, Tipperah, dated the 18th May, 
1920, reversing that of the Munsif, Sixth 


Court, at Comilla, dated the roth of April ` 


1919. 
Babu Birendra Chandra Das, for the Appel- 


lant.—The defendant No. r is the appel- 


lant. The plaintiffs who are dar tjaradars 


for a term of years sued for recovery of. 


arrears of rent for 1321-1323 B. S. at the 
rate of Rs. 35-13-6 per annum. ‘The defend- 
ants alleged that the rate was not.as stated 
by the plaintiffs but was Rs, 25-II-O per 
annum. The plaintiffs produced some col- 
lection papers of previous dar wyaradars 


in support of their claim while the defend- - 
some  rent-receipts prior ' 


ants produced 
to 1305 B. S. to prove the rates alleged by 
them: The learned Munsif held that the 
initial rent of the jote was Rs. 25-II-o, 
that the collection papers proved by the 
plaintiff did not uniformly show a jama 
of Rs. 35 but that there were enhancements 
and that as the successive enhancements 


exceeded 2 annas in the rupee and were 


not made by the registered instruments, 


the plaintiffs could not, under section 29 of ` 


the Bengal Tenancy Act, get a decree at 
the rate of Rs. 35 and odd. He decreed 
the suit at the rate admitted by the defend- 
ants. On appeal by the plaintiffs’ the 
learned Subordinate Judge held that the 
collection papers of the last 20 years’ pro- 
duced by the plaintifis, some of which were 
proved by the Tahsildar, showed that the 
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annual rent was Rs. 35, that the defendants ' 


could not produce any dakhila after 1305, 
that there was no evidence to prove that 
original jama was Rs. 25, that it appeared 
from the collection papers that the original 
jama for nal lands was Rs. 29 beside the 
gama on bhittv lands, that the £alab bakis 
of the plaintiffs showed that some new 
lands were ordéred, but, that there was no 
other independent evidence to show increase 
. in area. "The present appeal is against the 
said decision by defendant No. r. 

My submission is that the learned Sub- 
ordinate Judge erred in holding that the 
collection papers for 20 years showed that 
the rent was Rs. 35. Some showed Rs. 32, 
some showed Rs. 34, etc. 
Munsif has found that they did not show 
a uniform rate. I submit, those collection 
papers which have not been proved by 
persons making the collection could not 
be treated asindependent evidence. Refers 
to section 34 of the Indian Evidence Act; 
"| Roushan Bibee v. Hurray Kristo Nath (x), 
Akhil Chandra Chowdhry v. Nayu (2), 
Mahomed M ahmood v. Safar Ali(3). As regards 
the papers proved by the Tahsildar, they 
were merely generally proved. Refers to 


Hingu Miya v. Heramba Chandra 
(4), Imambandi v. Matasuddi (3). My 
‘ third contention is, that the initial 


rent being Rs. 29 and there being 
no legal evidence to prove increase in area 
the rent claimed is excessive under section 
29 of the Bengal Tenancy Act. Refers to 


Bepin Behari Mondol v. Krishna Dhone ` 


Ghose (6). 
^'^ Babu Rupendra Kumar Mutter, for the 
Respondent.—There is evidence on the 
record from which the Appellate Court 
could find that the rent was Rs. 35. That 
finding is conclusive. As regards the 
collection papers, objection as to mode of 
proof must be taken at the earliest possible 
opportunity. The objection cannot he 
taken- now. Refers to Womes Chunder 


(D) 8 C. 926 at p. 931; “4 Ind, Dec. (N. $.) 
98. 
(2) 10 e: 248; 8 Ind jur. 305; 5 Ind, Dec. 
N.. 8.) ' 16 
: (3) 1e Ci 4097; 5 Ind. Dec. (N. S.) 1031. 
B 8' Ind. Cas Br. 13 C. In J. 139 at p. 142. 
5) r3 Ind. Cas. 678; 15 C. L, J. 621. 
(6) 9 C. W. N, 265; 1 C Le J. 10; 32 C. 395 (F. B). 
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The learned . 
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— 


Chatterjee v. Chundee Churn Roy Chowdhry 
(7), Ambar Ali v. Lutfe Ah (8). There 
is no evidence as to the initial rent. It 
has been found that the area has increased. 
Therefore, section 29 has no application. 
Babu Birendra Chandar Das, replied in 
brief. 
"| JUDGMENT.—The „suit that gave rise 
to this appeal was ong for recovery of rent, 
brought by the plaintiff on the allegation 
that the rent of the holding in the occupa- 
tion of the defendant. was Rs. 35, odd. 
The defence was that the rent was 
Rs. 25-11. The Court of first instance 
dismissed the plaintiffs suit, but 
that decision was reversed by the lower 
Appellate Court on appeal. Exception has 
been taken to the judgment of the lower 
Appellate Court on three grounds; first, that 
that. Court has erred in saying that the 
collection papers filed by the plaintiff for 
the last 20 years or more prove that the 
annual rent is Rs. 35-13-6. My attention 
has been directed:to an entry more than 
30 years ago where the rent of the defendant 
or his predecessor is given as Rs. 32-8-0 
There may be slight discrepancies, as it 
has been pointed out that on one occasion 
rent was mentioned as Rs. odd. 


34 


‘The variation may be due to temporary 


variation in area or some other cause, But 
the main fact remains that the collection 
papers do show payment of rent at Rs. 35 
and odd. The consideration of this ques- 
tion, however, becomes of less importance 
when we examine the second point which 
is, that the collection papers, which have 
not been proved by persons who make the 
collections, should not have been treated 
as independent evidence of the amount of 
rent realized from the defendant. "There 
is a great deal of force in this contention, 
The only evidence we have on the record is 
the evidence of Nishi Kant, the Officer of 
the plaintiff who produced the collection 
papers, to prove that they were filed in his 
presence in the Zemindar’s shertsta by the 
former dar ijaradars, and he also testifies to 
the signatures of some of the dar waradars; 
He, however, does not prove that the rent 
was realized from the defendant by the 


w 


(7) 7 €. 293; 3 Ind. Dec. (N. &) 737. 
(8) 41 Ind. Cas s, 116225 C, In J, 619 j 21 C. W, 
N. 996; 45 C. 159 l 
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dar waradars at the rate mentioned in the 
collection papers, If the decision of the 
learned Subordinate Judge were based 
chiefly on the collection papers, or that 
the entries in the collection papers had 
materially influenced his judgment, I would 
have felt it my duty to remand the case 
to the Court below for a proper considera- 
tion of the evidence which is admissible 
and come to a decision on it. But, on 
reading the learned  Judge's judgment 
as a whole, it appears to me that what 
greatly influenced him in coming to the 
conclusion at which he arrived was not the 
collection papers but some other facts, 
as, that the defendant did not produce a 
single dakhila ior the last 20 years in sup- 
port of his, and the rebuttal of the plain- 
tiffs case. He produced some dakhilas 
anterior to 1305 granted by some dar tjara- 
dars, the genuineness of, which the learned 
Judge doubts. This is a fact upon which 
the learned Judge placed great reliance, 
The non-production of documents of this 
character no doubt tells greatly against 
the truth of the defendant’s case. The 
learned Judge was perfectly entitled in 
law to draw an adverse inference. This 
is apparent from the concluding part of 
his judgment. He says: Considering the 
entire evidence on the record, and having 
regard to the fact that the defendant could 
not prove by a single dak/sla what rent 
they paid for the last 20 years, I find that 
the plaintiffs are entitled to the rent at the 
rate claimed.” "This clearly shows that 
the learned Judge’s judoment was based 
. more upon the non-production of the dakitlas 
by the defendant than on any other evi: 
dence on the record. 

. There is another piece of evidence in 
which the learned Judge has relied. and 
relied very correctly, namely, the evidence 
of the witness Nishi Kanta who himself 
realized the rent at the rate claimed for the 
last r2 years. He has further produced 
and proved some papers which completely 
support the plaintiff’s case. There is direct 
evidence of this witness to prove realiza- 
fion of rent at the rate claimed for the last 
I2 years supported by papers written by. 
him, the genuineness of which has not been 
questioned. This has apparently induced 
the learned Judge to find for the plaintiffs 
where there is no evidence worth the name 
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adduced by the E E i contradict 
it. I am, therefore, of opinion that this 
is a case in which I am entitled to follow 
the rule laid down by Garth, C. J., in the 
case of Womes Chunder C hatterjee v. Chundee 
Churn Roy Chowdhry (7). On this point 
reliance is placed in the case of Ujir Ala 
Sirdar v. Shadhai Bekara (9). It is clear 
from a perusal of the judgment of this Court 
in that case that the evidence held to be 
inadmissible wás of such a character that 
their Lordships could not declare that the 
Judge in that case could have. excluding 
that,evidence. arrived at a similar conclu- 
Sion on a re-consideration of the case; In 
the present case, as I have observed,the lower 
Appellate Court was mainly influenced by the 
absence of evidence on behalf of the defend: 
ant and the positive evidence of Nishi 
Kanta and his papers in support of the plain: 
tiff’s case. In my judgment, it will serve 
no useful purpose to remand the case for 
a re-consideration of the evidence. 

The third point taken is,that the defend- 
ant's original rent was ‘Rs. 29, whereas 
in decreeing the plaintiffs present claim 
at Rs. 35 and odd the Court below has con: 
travened the provisions of section 29 of 
the Bengal Tenancy Act. The defendant's 
case was that his rent was Rs. 25:11, 
With regard to that the learned Judge 
observes that there is no evidence, however, 
worthy of reliance to prove that the jama 
was ever: Rs. 25-11. The defendant 
now says that his rent was Rs. 29, because 
he finds some entries to that effect in the 
collection papers which he challenges in 
the same breath as inadmissiblein evidence. 
I am not prepared to give effect to this 
contention. The’ finding of the learned 
Judge being in effect that there is no evi- 
dence to prove the original jama section 
29 will have no application. The learned 
Judge goes on to hold that it appears from 
the collection paper that the jama of the 
nal lands was Rs. 29 besides the jama of 
bhiiti lands, and, relying on one of those 
papers, he says that some new lands were 
added which were taken from other persons' 
jama, and this accounts for the increase: of 
rent in the collection papers. If the defend- 
ant wants to rely on the collection papers 
for the proof of the original jama he has 

“ (9) 68 Ind. Cas, icos3; 35 C. L. J. abah (ipat 
A, I. R. (C) 185. 
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to accept all these descriptions contained the date of the decree to realization should 

m those papers as correct. But as the not have been allowed and that the interest 

"learned Judge finds there is no evidence allowed is excessive. It is argued in 

that the original jama was as the defendant support of both these grounds that the 

stated, I do not think that section 29 of Trial Court has come to certain conclu- 

the Bengal Tenancy Act will have any sions which are not justified by the record 

application in this case. and which wrongly influenced it in refus- 

All the grounds taken against the judg- ing to extend lenient treatment to the 

ment of the lower Appellate Court having appellant. The most important .point in 

failed, this appeal is dismissed with costs. this connection is the fact that the appellant 

m Appeal dismissed. - — 1s shown to have transferred his property 

B. N. to certain of his relatives just before the 

S l institution of tbe suit. The suit was insti- 

, l e ^ tuted on the 8th of March 1422. On the 

2nd of March he mortgaged a house to Khem 

Chand for Rs. 5,000 and on the 3rd 

RR of March he sold a shop to Daulat Ram for 

-* Rs. 3,000. Both Khem Chand and Daulat 

Ram, the transferees, are near relatives 


Xue | RES of the appellant. It is contended that 
PESHAWAR JUDICIAL COMMISSIONER'S (ne ‘Trial Court had no justification in hold- 


+ 


ing that these transfers were fictitious and 
that no issue was framed on this point. I 
C cannot agree, however, that it was neces- 
; , sary to frame an issue. The Couit was 
GELA RAM—D pios e LLANE merely considering the question as to whe- 
7 : .ther the defendant deserved the assistance 
J mana si ‘of the Court in relieving him of a burden 

. Oiml Procedure Code (Act V of 1908), O. X X, tO Which he was clearly adjudged liable. 
r. 11— Instalments —Defendant claiming lenient Xn such circumstances, the grant ot instal- 
ireatment—Burden of  proof—Facts  disentillyng ments is purely discretionary. It may be 
defendant to lenient — treatment, conceded that there is no just ration for 


Peete ae pengasih krapa i a definite: finding that the transfeis to 


payment of a decretal debt, the burden of proot Khem Chand and Daulat Ram were actu: 
lies heavily upon him to show that he is entitled ally fictitious. But assuming for the mo- 
to specially lenient treatment. The fact that the ment that they were genuine, either the 


decretal amount represents a debt which has : : 
been accumulating for a considerable time, would defendant obtained a sum of money more 


of itself -afford no ground for according lenient than sufficient to cover the decree 5 or 6 
treatment, and the fact that the defendant dis: days before the institution of the suit, or, 
iv d ar pp dio : bog Ne as is alleged by his Counsel, he was satis- 
a suit was about to be fistituted. would disentitle tying an antecedent debt to Khem Chand 
him to such.treatment. [p. 304, col. 1.] and Daulat Ram and was thereby. giving 

Appeal from an order of the District preference to one set of creditors. It can- 
Judge, Bannu, dated the 4th July 1922, not be denied that the latter explanation 
passing a decree for recovery of Rs. 5,700-14 is extremely suspicious, and even if it be 
against the defendant-appellant with interest accepted, it appears to me that the plaint- 
at the rate of 15 annas per cent, per mensem iff in this case is perfectly entitled to 
up to realization of the above decretal oppose the extension of lenient treat- 
amount. ment to the defendant on the ground that 
. Pandit Mul Chand, for the Appellant. . his own ‘interests have been deliberately 
. JUDGMENT.—On this appeal the learn- sacrificed to other creditors whom the 
ed Counsel for the appellant argues two defendants, for family reasons, desired to 
grounds only, (r) that the Court should favour. It appears to me perfectly legi- 
have fixed instalments for payment of the timate to consider these transfers, which, 
decretal amount, and (2) that interest from though they may not have been proved 


] 


| '' CIVIL APPEAL NO. 93 OF 1922. 
` December 9, 1412. 
Present :—Mr. Pipon, J. 
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SARAT CHANDRA MAJUMDAR 7, PRASANNO KUMAR GOPE, 


by evidence’ to be fraudulent, were cer- CALCUTTA HIGH COURT, 

tainly intended. to defeat the plaintiff's APPEAL FROM APPELLATE DECREE NO. 2230 
. claim, as depriving the appellant of any l OF I020. i : 

right to specially lenient treatment which July 5, 1922. ME. 

in itself would prejudice the plaintiff. An- Present, Mr. Justice C, CG. Ghose an 

other-ground which the Court took into con- Mr. Justice B. B. Ghose, 


sideration was that the defendant'sfather SARAT CHANDRA MAJUMDAR AND 
was a rich man holding a high position. The OTHERS—PRINCPAL DEFEND ANTS— 


a 


learned Counsel for ,the appellant argues APPELLANTS 

that adimittedly father and son are not SEKSHS . 

joint, and that the father is not obliged PRASANNO KUMAR COPE—Pra JNTIPE 
to assist in clearing off his son's debts. This . AND OTHERS Pro forma DEFENDANTS— 


argument appears to me to confuse the , RESPONDENTS, * 
question of the legal liability of the fáther Abandonment— Question of fac— Bengal Tenancy 
towards the son's debts, and the general det (VIII of 1885), s. 87. 
position of the defendant that he claims d The peii whether ide has been an aban- 
‘the assistance of the Court. The burden _ [p 3o col ri IS Im each case a question of fact, 
of proof lay very heavily upon the defend- " ^ Mowohar Pal v. Ananta Moyee Dasya, 20 
ant to show that he was entitled to ex- Ind. Cas. 198; 17 C. W. N. 802, referred to. 
ceptionally lenient treatment. It appears Appeal against a decree of the Subordi- 
to me that the argument that his father nate Judge, Second Court, Faridpur, dated 
is a rich man is, so far as the plaintiff is the 12th May 1920, affirmine that 
concerned, ‘a perfectly legitimate weapon of the Munsif, Third Court, at Madaripur, 
to .opposé the defendant's contention. The dated the 24th November gro. 
only other ground on which. the present  . "A 
appeal can be argued is that the decretal _ Babn TraWokya Nath Ghose, for the Appel- 
‘amount represents a debt which has been. lants.—The defendants are the appellants. 
‘accumulating since 1919, that no. lump The appeal arises out of a suit for declaration 
sum was advanced to the defendant and that anentry in the Record of Rightsis wrong. 
that the resulting debt is largely composed Upon the findings it is a clear case that the 
of interest. These pleas, which amount land isin possession of a mortgagor. There- 
E little More than an appeal ad miseri- fore, we are entitled to kkas possession inas- 
cordiam, do not appear to me to carry much as the creation of the usufructuary 
any weight in view of the manner in which mortgage amounts to abandonment by . 
this suit has been resisted, and the conduct plaintiff. Refers to Krishna Chandra Datta 
of the defendant in disposing of his property, Chowdhury v. Khiran (x), Rasik Lall Dutt v. 
whether that disposal was fraudulent and Bidhu Mukhi Dasi (e), Nurendyo Narain 
fictitious or otherwise, immediately he. Roy v. Ishan Chunder Sen (3). Both the 
became aware that the suit was about to Courts are wrong in holding that this point 
be instituted. The interest allowed from cannot be entertained, see Kali Charan Ghosh 
the date of the decree to realization is at v. Arman Bibi (4). l 
annas I5 per cent. per mensem and is by no Babu Kali Kinkar Chakrabarty, for the 
means excessive. I can, therefore, see no Respondents, was not called upon to reply. 
valid ground on which this appeal . can | | 
succeed, and itis, therefore, rejected. JUDGMENT.— The substantial point 
; - NEN which has been argued in this appeal by 
Ww. C. A. Appeal dismissed. Babu Trailokya Nath Ghose on behalf of 
the appellants is that the lower Appellate 
Court has not sufficiently considered the 
question of abandonment by the plaintiff 


ro C. W. N. 499; 3 QL. 7. 222. 


(1) 
(2) xoC. W. N. 719; 4C. I. J. 306: 33 C. 1094. 
l ; E . e 22 W. R. 22 ;. 13 B. L. R. 274 (E. B.). 
AA ga aa tu an TEM uu ar. 4 4, Ind, Cas 473. 13 Ca WENG 2201 5 MLL. 
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under section 87 of the Bengal Tenancy 
Act. The passage in the judgment of the 
lower Appellate Court to which exception 
has been taken runs as follows: “It has 
been proved. that defendants Nos. 4 and 5 
possess under the plaintiff and they have 
not abandoned, they hold other lands of 
plaintiff under Jnan Majumdar and they 
never surrendered the lands. No case of 
abandonment by plaintiff can be entertained.” 
The facts are as follows: ‘Defendants 
Nos. 4 and 5 are barsadars under the plaint- ` 
iff. The plaintiff executed a mortgage 
of the holding in favour of one Jnanendra. 
Defendants Nos. 4 and 5 now hold under the 
plaintiffs mortgagee Jnanendra. .Now, these 
being the facts, the lower Appellate Court 
held that, so far as defendants Nos. 4 and 5 
are concerned, it was quite clear that they 
had not abandoned and the last sentence 
in the judgment of the Lower Appellate 
Court to which we.have referred meant 
that, so far as the. plaintiff was concerned, 
there had been no abandonment of ‘the 
holding by the pjaintif. Whether there 
has been.an abandonment or not is in each 
case a question of fact. See in this connection 
the decision in the case of AMonohar Pal v. 
Ananta Moyee Dasya (5). In that view of 
the matter it would appear that no real 
complaint can be made against the judgment 
of the lower Appellate Court. But the 
matter does not rest there. The question 
ef abandonment, was not specifically raised 
in. the written statement. So far as one 
can gather from the judgment of the Court 


of first instance, no, specific issue regarding ` 


this question was framed and, in the circum- 
stance, it is difficult to say that the judgment 
of the lower Appellate Court is wrong on 
the question to which our attention has Been 

rawn. 

In that view of the matter, the iced 
fails and must. be dismissed with: costs. 

W. C. A, 
. Appeal dismisse4. 


w 


(5 2C «dad. Cas: 198; r7 C, wW. N. 802. 
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MADRAS HIGH COURT. 
APPEAL AGAINST ORDER No. 84 OF 1922 
September 15, 1922 

Present:—Mr. Justice Krishnan and 

4 Mr. Justice Venkatasubba Rao. 
, PONDURI ADEYVÀ AND OTHERS— 
DEFENDANTS—APPELLANTS 
versus 
JALADI BURRAYYA AND OTHERS— 
FLAINTIFFS— RESPONDENTS. 

Evidence Act (I of 1872), s. 107— Presumption 
of death— Hindus— Rule of Hindu Law, whether 
applicable, 

Therule of Hindu Law, of allowing 12 years to 
elapse before a person who is absent is to be taken 
as dead. is no longer applicahle to Hindus after 
the passing of the Evidence Act, fp. 306, col. 2] 

Dharup Nath v. Gobind Saran, 8 A. 6x4; A. W. 
N. (1886) 239; 5.Ind. Dec. (N, s,) 171, Parameshar 
-Rat v. Bisheswar Singh, 1 A. 53 (F. B.); x Ind. 
Dec. (N. s.) 65, Dhondo Bhikaji v. Ganesh Bhikaji, 
ir B. 433; 6 Ind. Dec. (N. S.) 284, Mazhar Ali v. 
Budh Singh, 7 A. 297 (E B), A. W N. (1884) 333: 
4 Ind. Dec, (N. S) 422, referred to. 

Junmajoy Mojoomdar v. Keshub Laul Ghose, 2 

L R.A, GC J]. 134; 10 W R. 484; 1 Ind. Dec. 
(n. S. 5 737 and Goroo Dass Nag v. Motee Lall Nag, 
B. L. R. App. 16; x4 W.R. 468, not followed. 


" Appeal against am order of the District 
Court, Guntur, in Appeal Suit No. 181 of 
I921, preferred azainst a decree of the 
Court of the Second Additional District 
Munsif, Guntur, in Original Suit No. 157 
of 1920. 

Mr. V. Ramadoss, for the Appellants. 

» Mr. B. Somayyı, for the Respondents. : 

JUDGMENT.--This is an appeal against 
an order of remand passed by the District 
Judge of Guntur in a suit brought hy the 
plaintiffs to recover the properties of one 
Thiripathayya, deceased, as the persons 
entitled to them as his heirs or nearest 
reversioners. ‘The plaintiffs’ case is, that 
their father, Kotayya, and the deceased 
Thirupathayya's father, Virayya were divid- 
ed brothers, that Virayya died long ago, 
that Thirupathayya died nine months before 
suit, and that their father, Kottayya, had 


not been heard of for nearly ten years before 


the date of suit: They, therefore, claimed 
that it should he presumed that Kottayva 
was dead and that they were thus the near- 
est reversioners to Thitunathayya. 

- Defendants denied the allesation that 
Kottayya was not heard of for some years 
and on that atvissue was framed: “Whether 
plaintiffs father Kotayya was not heard’ of 
ior ten yeats as.allezed-in the plaint?” The 
District Munsif tried this issue and held 
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that, even “if Kottayy a had not been heard 
of for teh years, there was no presuiption 
as to the exact' date of his death and that, 
as plaintiffs were claiming as the heirs of 
Thirupathayya, they were bound to show 
` that Kottayya’ died before Thirupattayya 
and, in that view of the issue, he dismissed 
the suit. e 

"The District Jude e has now held'in ‘appeal 
on the question of fact: that K ‘Kottayya was 
not heard. of: for Over. ten years and that 
plaintiffs are, therefore, the nearest rever. 
sioners to: the deceased” Thifupithayya, and 
has remanded the case tor disposal on thé 
remaining, ‘issues raised. It is, difficult to 
see exactly what importance there is in the, 
fact that Kottayya died. before Thirwpaz 
thayya. Tt makes no difference in the 
tights of the plaintiffs i in this case. So far as 
appears, from the allegations in the -plaint 
and in the written statement, whether Kot- 
tayya ‘should be taken as dead before or 
after, plaintiffs will'be the persons ‘entitled 
to succeed. It is not alleged anywhere 
that there are other heirs: who would come in 
in any event.. Tf we apply the presump> 
tion >that, arises under :section 107 ot the 
Evidence: Act, that, no doubt, does not 
enable us to.say eéxactly when Kottayya 
should be taken to have died. See Veeramma 
v. Channa Rèddi (x), Muhammad Sharif ia 
Bande Ah (2) anl Narkti-.v: Phekia (2X 
But it certainly enables us to say that before 
the date of the suit.he must be treated as 
dead. . That being so, plaintiffs would come 
in “as -heirs of Thirupathayya or of their 
own father and be entitled to sue. |, 

One argument requires to be noticed in 
this connection. It was urged that the rule 
under section 107 of the Evidence Act-does 
not apply to this case, as it is a case regard 
ing’ inheritance -of properties of a deceased 
Hindu and, therefore, the rule of the Hindu 
Law .governing the «question as to what 
length :0f time. should elapse before a man 
unheard of sh uld be treated as dead should 
be applied; that rule is. that at feast twelve 
years should elapse.- Some authorities have 
been cited to us by Mr, Ramadoss in support 
of his contention that: we should apply the 
‘tz years’ rule and not the seven years’ rule 
under section 107 of the Evidence Act. . Jun- 
1.) (1), 16 Ind.-Cas. 43; 37 M. 440; 23 M. L.-J. 443. - 

2) r1 Ind, Cas. 474: 34 A. 36; 8 A. L. J. ae 

zB 5 ind. Cas, goat 37 €. 103; 14 b Ne 
dai rr Cy IJ. r38; a 
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(3). 


(9), the questión had to bé considered with. 
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majoy AM aoo €: Keshub Laul Ghose’ (4), 
Goroo: Dass Nag v. ‘Mctee Lall Nag (5). Thesé- 
cases, it’ will ‘be noticed, were before’ the: 
Evidence Act I of 1872 was passed, as poiht- 
ed out inthe tase brought to our notice 
on the opposite side, Dharup Nath v. Gobind: 
Saran (6).° Théy cannot, therefore; -he- 
taken as of any authority affer the passing. 
of the Evidence’ Act. "The case of Para- 
meshar Rai v: Bisheswar Singh | (7) was also 
cited to-us; büt there thé decision: was not 


that the r2 Years rule should’ be.applied but. 
theseven years’ rule in the partictilar-circum-. 


stances of the case. - The observation by thé 
learned Judges, especially of Spankie,J., was. 
ín favour ofthe contention that the seven 
years’ rüle applies. We are dealing-here not 
with any question of inheritance: ot-succes- 
sion under the Hindu Law: but ‘only with a 
question ofa rile-of evidence and the Hindu. 
Law will not apply.- That' view ‘has been: 
‘accepted -and. expressly‘ followed: by ‘Sir 
Charles Sargeant, C.J., and Nanabhai' Haris 
das, J., in Dhonda Bhikaji v. Ganesh Bhikaji: 
Again, in Mazhar AH... Budh Singh. 


reference to Muhammadan Law, and it was 


held by that Court that the rule of Muham- 
-madan 


: jurisprudence: ‘of .allowing ‘ninety. : 
years to pass before'a person who- is absent 
is to be taken as dead was only a: rule of 
evidence and was no longer applicable after 
the passing of the Itvidence Act. ; 
In these circumstances, we liold that the 
twelve years’ rule cannot now be applied at 


all, but we should apply the rulé under the 
Evidence -Act, and, accepting the District: 


Judge’s finding that Kottayya was not 
heard of for the.last ten years, he must be 
presumed to have-died on the date of suit: 
Plaintiffs, therefore, -are entitled -to main- 
tain'the suit a. d the order of the District 
Judge is ‘corrects 7 7o Piet A 

We ‘dismiss this appeal against order PT 
direct the CDD GUI. to pay the costs of the 
respondents. .:^ 

V.N.V. A ppeal dismissed. 
(4) 2 B. L. R.A. "c ers o W, R. sês Tod. 


Dec. (N. $.) 737- 
@) 8 A. Gra AWN I4 W. R. 468. 
6) 8 A. 6x4; A. W N. (1886) 239: 5 Ind. Dec. 


(N. $.) 171, 
QA 53 (Œ. B.) ; x Ind. Dec. (N. s.) 65. 
II B. 433: 6 Ind. Dec. As S.) 284. 


8 
p 7.À.297 (F. B) A.W. 
Ind, Dec, (N. 8.) 422. 
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BU ‘CALCUTTA: HIGH COURT: ' : 
` APPEALS FROM- APPELLATE: DECREES Nos. 
“1328 | TO 1330 OF 920. : 
a x June 13, i922i^ --.-- | 
Present. ABA Sir Nu Ry CHatterjea, ET; 
: = and Mr. JuStice : Pearson. 
ROV JATINDRA NATH: CHOUDHURY 
END ANOTHER-— PLAINTIFFS Nos. I AND. 2, 
Dre MK APPELLANTS | : E 
- «^ deysus: ^ d i 
AZIZARRAHAMAN- SHAN A Disi 
“AND OTHERS— REMAINING PLAIN’ 
RESPONDENTS. . j 
I “Chil Procedure. Code (Act V of 408), $^ 1t— 
Res, judicata— Bengal Tenancy Act (VIII: ‘of 
1885), .5, 106.— Relation of , landlord and ~tenant—, 


Détision. _of Revenue, Officer, if. operates aS. : TeS 
judicata. - - 


The decision of a Reventie Officer unde? MN 
Io6 of the Bengal Tenancy Act on the qüestion 
whether the relation of landlord and tenant existed 

between the parties, operates as ves judicala under. 
section rr of: the ` Code of Civil Procedure. 

[p. 308, col. 7.) ` 

Dharani Kanta Lahiri v. Gaber Ali Khan, 32. C. 
337 at.p. 364; 7C. W. N. 33, distinguished. `’ 

` Kamlanand Singhi v. Prem. Lal Ganesh, +9 Ind. 
\Cas.-651, followed. 

Aswint Kumar Aich v. Sarada Charan Basu, 
37 ind. Cas. 253; Ed C. i. J. 79 at p. 82, 
referred to. € ne 

Appeals against the S of the Addi- . 
tonal Subordinate Judge, Khulna, 
dated the 31st January 1920, modifying 

. that of the Munsif, Second Court, at Satkhira, 
dated the 23rd December 1918. 

Babu Laht Mohun Banerjee (with him Babus 
Apurba Charan Mookerjec, Monmohun Roy 
Choudhury and Durga Ch. Roy Choudhury, 
for Babu Aswini K. Gupta), forthe Appellants. 

—Theplaintiffs ate the appellants. The appeal 
arises out- of suits for-ejectment.: First Court 
decreed... On appeal it has. been reversed. 
The ‘question’ is whéthet the decision of a 


ea gik 


Revenue Cotitt would Gpetate as res judicata. ` gr roiind ‘that -the defendant, is not a tenant 


The: patties ^ were not exdctly-the same nor 
were thé holdings: . .I submit the decision 
of a Revenue Court” Cannot operate as res 
judicata, .Kelers, to. Dharani ;Kania -Lahiri 
v. Gaber Ali Khan. (D. "Thé decision in 
Kamlanand .. Singh v. Prem L al Ganesh (2) 
isa meré, obiter | dictum: 


‘The. decision - ander. section 156. 
Bengal . “Tenancy Act; 'was'' to’ the 
effect - that. the relationship. , of land- 


lord and tenant exists... I want. fo eject him 
as heis a purchaser of a ~ non-transferable 


| 1-39: €. 339 "at p. 364i 7. c. Went 37 7 
o (2) 9 Ind. Cas.-651. ~ an kn 


.* 


INDIAN: asks; 


‘ejected. - As. stated . above, 
"whether he was a tenant or not was directly 


Ei 


2.0. 997 
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Y 


holding. A $übrmit that decision does not 
operate as a bar under section 109, Bengal 
Tenancy. Act, against me. He may be a 
tenant." Rut. that. does not. deprive me of 


dny fight to "évict him. See. Aswini Kumar 


. AK v. Saradà Chavan Basu (3), The two 
Suits “are entirely of different natures. 
Then as to' the transferability of the holding 
the evidence is very. meagre.. Even if the 
documents be assumed to. be: good evidence, 
they would merely affect the orisinal tenant 
and ot the transferee. . 

“No. orie appeared for the Respondent. 

- JUDGMENT.—These ‘appeals arise out 
of three suits to eject the defendant trom the 

aoldings in suit, the plaintiff's case being 
that the ténant who held the lands under 
theni had. no transferable interest in the 
same, dnd. abandoned the holdings after 
selling £hém*to the defendant, and that the 
latter, therefore; had acquired 'no. right 
‘ander his purcliase but was merely a tres- 
passer on the land. . 

The defence was, that the defendant was 
a tenant and could not be ejected as a tres- 
passer; Among’ other things, the defendant 
relied upon’ a decision in a proceeding under 
section 106 of the Bengal Tenancy Act in 
his favour. 

"It dppeats that the defendant was entered 
inthe Record of Rights as tenant of thelands 
‘and this was 'aftér the purchase of the, hold- 
ing by the defendant. The plaintiff there- 
upon brought à suit under section 106 of the 
Bengal Tenancy Act for the correction of 
the entry, on the ground that the defendant 
‘was not a tenant. The Revenue Officer, 


‘under section 1o6,decided that the defendant 


was à tenant and that the entry in the Record 


‘of Rights was correct. 


; Now, the present suit is based upon the 


but a trespasser and is, therefore, liable to be 
the question 


raised and decided in the proceedings under 


section 106. The Court below in the present 
case has held that the decision operated 


as YES judicata. 

' The plaintiff hasappealed to this Court,and 
fias reliéd upon.the case of Dharani Kanta 
‘Lahiri v. Gaber Ali Khan:(1) where, at page 
364,* itis stated that, although the deci- 


(3) 37 Ind. Cas. 253; 24 C.-L. J. 79. at p ; 82. 
*Page of 30 C,—(Ed.). 


- 


‘Civil Procedure 


instituted 


"dion which was 
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sion of the Revenue Officer under section 
105 (it was a case under section 105) has the 
effect of a decree of a Civil Court under sec- 
tion 107 of the. Bengal Tenancy Act, it does 
not. operate as ves judicata under section 13, 
Code. It is to' be ob- 
served that that was a decision under the 
Tenancy Act as it stoód before the amend- 
ment of 1898. 

- Section 107'of the Bengal Tenancy Act 
ME that in all proceedings under sec- 
tions 105, 105A and 106, the Revenue Officer 
shall, subject to rules made by-the T,ocal 
Government uuder this Act, adopt the pro- 
cedure taid down in the Code of Civil Proce- 
dure for the trial of suits; and his decision 
in every such proceeding shall have the 
force and decree of a Civil Court in a suit 
between the parties, and subject to the pro- 
visions of sections 108 and 109A, shall be 
final, 

Now, these words “ subject to the provi- 
sions of sections 108 and ro9À shall be final" 
were added by Act III B.C. of 1898. ‘They 
were not in the section when the case of Dha- 
rani Kanta Lahiri v. Gaber Ali Khan (1) was 
decided. That is the ground upon’ which 
that case has -been distinguished bv the 


Patna Hioh Court in the case of M ahendva 


Narayan Ray v. Girish Chandra Kar (4). 
‘There it was pointed out that the words 
“ shall be final” were imported into section 
107 with a view to give finality to a. deci- 


‘sion arrived at by a Revenue Court or. by 


the Special Judge on appeal: 
- Then, section 109 of the Bengal Tenancy 
Act lays down that, subject to the provisions 
of section 109A, a Civil Court shall not 
entertain any application ór suit concern- 
ing any: matter which is or has already been 
the subiect of an application made, sent, 
or proceedings taken under 
sections 105 to 108 (both inclusive). 
There can be no doubt that the question 
whether there was a relation of landlord 
and tenant between the parties was a ques- 
within the jurisdiction, of 
the Court of the Revenue Officer to decide 
under section 106 of the Bengal Tenancy 
Act. In fact, the section clearly, lays down 
that a dispute as to whether the relation of 
landlord and tenant exists may be decidéd 


by me eveni Officer, 


- ^ 


d) s Indy Cash 125: 2E. J. 309 i a 
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We may refer to. tle case of Kamlanand 
Singh v. Prem Lal Ganesh (2)( Second Appeal 
No. 339 of 1909 decided by Woodrolle and 
Carndutl, JJ., on the 20th February 1911) 
in which it was laid down that when proceed- 
ings have been taken before a Settlement 
Officer in respect of any matter under sec- 
tion 106 of the Bengal Tenancy. Act, a, 
Civil Court is precluded from entertaining 
a suit/concerning such matter. 

Reference may also. be made to the case of 
Sheodhani Pandey v. ‘Beni Pershad Keori 
(5). 
Apart from this, the Court below finds pon 
the evidence that the jama was transferable. 
e The appeals accordingly fail and are dis: 
missed without costs as the ‘respondent 

does rot appear. 

B. N. 


Appeals- dismissed. 


i 


(5; 16 Ind. Cas. 935; 16 C. L. J. 67, 


dd 


ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEAL NO. 1172 OF 1921. 
‘December 20, 1022. ` 
Posen: ——Mr.: Justice Gokul Prasad; 
B. TULSI.PRASAD SAHAI—Pramnti ifr 
APPELLANT 
VEYSUS : 
RAMRAJ AHIR—DEFENDANT— 
RESPONDENT. 
Agra Tenancy Act (I T of 1901), ss, 177, cl. (e), 
198— Title of landlord repudiated — Third person s 
tille pleaded—Third person not made party to. suit— 
` Question of title raised and decided— Appeal, 
If.in an ejectment suit, under section 58 of the 
"Agra Tenancy Act, the defendant repudiates, the 
title .of the landlord and pleads the title of a 
„third. person, -a question of proprietary title is 
raised and the fact: that the person whose title, is 
Picadas: as jus tertii is not impleadcd in the suit, 


^ 


~~ 


Vol. 7j 


HARIDAS CHOSE 9. GOURI CHARAN GHOSE. 


makes no difference. When in such ‘a case the 
question of proprietary title is. not only ‘raised 
but decided by a Revenue Court, an appeal lies 
to the District Judge. The remedy under section 
198 of the Tenancy Act is an additional remedy 
and it does not prevent an appeal lying to the 
rin Judge under section 177, clause (e) of the 
Act. 

. Second appeal from a decree of the Addi- 
tional Judge, Gorakhpur, dated the 28th 
of April mom 


Mr. Lakshmi Na drain Tewari, for the 
Appellant. 
Mr. H arnandan Prasad, for the Re- 


‘spondent. ' 


JUDGMENT: —This is:a plaintiff's appeal" 
arising out of a suit for ejectment under 
‘section 58 of the Tenancy Act brought in 
the Revenue Court. -The defence pleaded 
‘was that the relationship of landlord and 
‘tenant did not subsist between the parties, 
that the land in dispute belonged to another 
‘village and that the defendant had been 
paying rent to the landlord of that village. 
The First Court came to the conclusion that 
‘the land in dispute appertained to the village 
‘of the plaintiff and decreed the claim. On 
“appeal the lower Appellate Court has come 
to an opposite conclusion, has allowed the 
appeal and dismissed the plaintifi’s claim. 


The plaintiff comes here in second appeal IP 


“and his contention is that no appeal lay to 
the District Judge but that the appeal, if 
any, lay to the Commissioner under Serial 
No. 29 of the Fourth Schedule to the Tenancy 
Act. The learned Vakil for the appellant 
has drawn my attention to section 198 of 


"^ the Tenancy Act which deals with cases 


where the defendant raises a question of 
title and says that no appeal lies in a case 
“covered by section 198, as the only remedy 
provided by that section is a suit for declara- 
tion of title in the Civil Court. On the other 
"hand, Mr. Harnandan Prasad, the learned 
Vakil for the respondent, has invited my 


"attention to the case of Parbhu Narain Singh |. 


v. Baldeo Prasad (1). That case is similar 
“to the present case except that in that case 
‘the. rival Zemindat whose title was set úp 
"by the’ defendant was also made a party. 
"Phe question, however, arises whether tlie 
mere.fact that the. person whose title was 
pleaded as jus ier» has been impleáded 
(1) 8Ind. Cas. 817; 8 Ai E. BS 36; 33 A. 260. 
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in the suit makes any difference. There 
is ho doubt that when the defendant pleads 
the title of a-third person ‘and repudiates 
the title of the plaintiff, the alleged land- 
lord, a qitestion of proprietary title is raised, 
and it cannot be said that no question of 


. proprietaty title has been raised, or decided. 


In this case the question of proptietary 
title was not only raised but was decided 
by- the First Court, and, therefore, in -order 
to reconcile the provisions of sections 198 
and 177 of the Tenancy Act, I come to the 
conclusion, although not without hesitation, 
that in the present case an appeal did lie 
to the District Judge. The remedy under 
section 198 of the Tenancy Act is:an addi- 
-tional remedy but it does not prevent an 
appeal lying to the District Judge under 
section 177, clause (e). I might also note that 
another: ground has been taken that the 
Court below has not followed the procedure 
expressly Jaid down by section 198. I do 
not think there-has been such an irregularity 
in procedure as would warrant me in setting 
aside. the decree of the lower Appellate 
Court. |, therefore, dismiss this appeal 
with costs. - . 


. 8&.D.. Appea: dismissed. 


CALCUTTA HIGH COURT. 


"APPRAL FROM APPELLATE DECREE No, 


1725 OF 1920. 
June x9,. 1922. 
Present:.—Mr. Justice B. B. Ghose. 


. HARIDAS GHOSE MRIDHA AND AN- 


OTHER-—PLAINTIFFS--ÁPPELLAN'TS 
VEVSUS 
GOURI CHARAN GHOSE MRIDHA anp 
OTHERS—-DEFENDANTS—-RESPONDENTS. 
Easement— Right, of way over waste land— Absence 
of regulary ani defined pathway— Acquis: tion of 
rignt by prescription, 


310, 


i -— 

HARIDAS GHOSE V. GOURI CHARAN GHOSE. 
The fact that-t*ere 1s no regvlar and defined 

pathway ‘over a’ piece of waste land, would not 

prevent the acquisition of a tight of “ way over 

that land hy rrescription. [p..3rr, col. 2]. T 
Lakhi Kantr. ee v. Raj Chandra Saha. 46, 

Ind, Cas, 374; 22. c. JN, 922,. Wimbledon - and 


24 W. R p. ` Goluck hunder Chowdhry ' .v. 
Tavinee, Churn’ Chuckerbutly, 4W. R. 49 and Radha- 
nath Sugvacharit v. Baidonath Seal Kabiraj ; 3 B. 
L. R: App. rr8,"referred' to. 

"Xf the plaintiff - in a suit to: establish: such a 
right. states the two ievminii of the pathway, 
his right,ought not to fail simply on the ground 
that the pathway passes over a piece of waste 
land in different tracks, p. 3t, col: z] 


Appeal against- the deite of the Subordi- 
nate Judge. Second Court, Hooghly, dated 
the 31st March 1920, reversing ‘that of 
the Munsif, Third Court, at Serampore, - 
dated ‘the roth of May r919. 2 

Babu~ Sib: Chandra Palit (with “him 
Bahu Nant:Lal Dey), for the Appellants. 
—The ‘plaintiffs - are the appellants. Thé 
appeal - arises "out of'a suit for establish- 
ment öfa right of easement to pass over the 
lands’ of the defendants as well'as to pass 
water over it." "First Court decreed the suit. 
On appeal the suit was dismissed.‘ I submit 
when the two terminit are known Iam 
entitled to a decree. The Judge has wrongly 
held that I have got to prove the length of 
the passage. Refers to Lak? Kania Roy v. 
Raj Chandra Saha (x). Y submit the case 
should go back for findings upon the points ” 
raised. 

Babu Hari Charan Ganguly, for the 
Respondents.—The case is concluded 
bv findings of fact. The case of Wimbledon 
und Putney Commons Conservators v, Dixon 
(2) does not apply. The finding is that 
there has been a track in recent times 
and that there was another pathway whichis 
still being used. He has found that plaintiff's 
user did not amount to acquisition of pre- 
scriptive right. ..He. says there -is.:no’. de- 
fined way. Here .the two terminit have 
not been proved.. Refers’ to Goluck Chunder 
Chowdury-v. .Tarinee’. Churn- Chuckerbuity — 
(2), -Radhanath.* Sugracharjt :. v,- Baido- 
nath. Seal Kabiraj (9: Plaintiff must prove 


(x) 46 Ind. Cas. 374. ` 22 C.. W.N. 922. me 

(2) (1876) 1. Ch. D P ga 17 Gras As T. 
Ch. Kl d R. : 466. 
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the we A die on. i which the ze is 
exercised; Referg to’ Gale on EKasements (gth 
Edition) 340, “Leslie’s Setllement ,. Trusts, 
In re (5). In the plaint also they do. not 
set out the termini: is 
Babu $25-Ghandra Palit replied i in ‘brief. 
JUDGMENT.—This appeal . arises ‘out 
of à suit for establishment of a right of 
easemiérit tō pàss over the land of ‘the. ‘de- 
fendants as well as the right to pags ‘water 
over it,  .The.Court of first instance made 
'a'dectee'in favoni of the plaintiffs. On 
appeal by the defendants, the' judgment 
.has "been . reversed by. the Subordinate 
Judge. "The plaintiffs appeal to this Court 
and their appeal is only with regard to the 
e; Tight. or way, as. it is admitted that the 


a 0. 00 


into an error in aio the case, as he. was 
of opinion that, if there was not a ‘regular 
‘or: defined. pathway. over, ‘the waste land of 
the defendants which is said to ‘be the, Ber- 
. vient tenement, no right of easement can be 
acquired by the dominant owner. It is con- 
‘tended, on the other hand; by the respond- 
„ents . that. this appeal is concluded by, the 
findings of fact’ of the Sübordinate. Judge 
.which amount.to this, that the plaintiffs 
.have not been able to prove the user. né- 
cessary for the purpose of acquiring a right 
by ‘prescription. . The Subordinate Judge 
. begins his judgment by stating the points 
.urged before him and they are, first, that 
:the existence, of the pathway has not been 
. proved "and the évidence. does not show any 
:definite route, and that. the decree ‘cannot 
“be sustained ; second, that the süit is timè- 
barred, and, "third; that the right. to.. diš- 
Charge water has not been proved. 

With regard to the third point it is not l 
‘necessary to state anything further because 
no question arises with regard to it in this 
appeal. The Subordinate Judge has not 
come. to any decision with regard, to: the 
second point, because he thought that 
This decision on the first point was quite 
'enotigh to dispose of the suit. The first 
pont that was 2 um before him was, as 


treet 


T. 239 24 W.R, 546. i. 
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. I -understand it, directed. against the .exist- 
.ence: of the.. pathway, and sthe fact. that 
. no. definite route has. been shown by the 
evidence was said to. be quite enough for 
..the dismissal. of the. suit; Then,, the find- 
.ing of the Subordinate. Judge on the ques- 
< tion, is stated thus: “The, whole evidence 
; cdtefully.analysed | ‘would, at once. show that 
; there: was, no. regular d e. -pathway but 
that thefe.was'a piece of waste land over 
: which the ‘people: used to pass in recent 
_ times and that the passage. to the north 
„of Dayaram’ S house was used. before sang 
.can be and, is being used now. I am of 
opinion. that the. evidence does not satiş- 
.factorily establish that amy defined path- 
way; as claimed, ever. existed and that 
` the plaintiff, ever used, that so as to acquire 
‘any right of easement.” Then, lower down, 
the learned Judge sums- up by saying:—~ 
he whole evidence leaves.no doubt that 
.there was no regular and ‘defined pathway 
as has been. claimed, and that the passage 
'for water has not. been satisfactorily es- 
_ tablished .”.. As‘ I. understand “his judg- 
_ment, the learned Subordinate. Judge seems. 
:to be of opinion that,.if there is. no regular 
‘and: defined pathway . over a piece of waste 
land no right of easement of way can be 
acquired by prescription, and his finding 
“does not amount to what has been contend- 
‘ed for on behalf of the. respondents, that 
the plaintiffs have not acquired. the right 
of way by such user and for such period 
as is required under the law. Stress is 
also .laid on behalf of the. respondents 
on the’ expression that the people used the 
path. in recent :times .over: this servient 
tenement as showing that the plaintiffs could 
not have acquired an easement by. long 
user, But the learned Subordinate Judge 
does hot find that the user is only within the 
period of 20 years, Then, with regard 
to the other passage quoted above, it can 
hardly be said that it amounts to a finding 
of fact that: there has not been such user 
as would give rise to a. right by pre- 
scription, because the learned Judge begins 
_ by , saying “that .any ' definite pathway as 
claimed” has not been established. There-.; 
‘fore, there is no doubt. in. my: mind 
that the’ learned Judge . .addresses himself 
only to the question -as to whether: the 
tight of “easement can be claimed when 
there is 40 regular and "defined . S ip : 
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and, having^held that'in such a case no 
right of easement can be acquired, he does 
not proceed to deal with all the other ques- 
tions necessary to be found in order to deal 
with the right of easement claimed by 
the plaintifis and this appears all the more 
so, because it is a judgment of reversal. It 
is, therefore, necessary. to see whether the 
proposition of the learned Subordinate 
Judge ‘that there' being no regular 
"defined pathway a right of way cannot be 
acquired as an easement is correct. It is 
not necessary for. me to discuss this 
question at any considerable length having 
'regard'tó: the fact that it has been held that 
in such a case an easement of way can 
“be acquired, Lakhi Kania Roy v. Raj 
Chandra - Saha (1), following the obser- 
‘vations of Lord Justice Mellish in Wimb- 
Tedon and Putney’ Commons Conservators 

"Dixon (2). The learned Vakil for 
de ‘respondents: relies upon’ two cases, Go- 
luck Chunder Chowdhry v. Tarinee` Churn 
 Chucherbuity (3) and Radhenath Sugrachar- 
ji-v. Baidonath Seal Kabiraj (4). I do not 
think. those : cases laid down any different 
principle; of law from that enunciated by 
Lord Justice Mellish which was followed 
in:the-case of Lakhi Kanta Roy: v. Raj 
Chandra Saha (1).- " 

‘It is next pontedded on behalf of the 
respondents that the plaintiffs have not 
stated the two terminit of the alleged path- 
way in order to bring their case within the 
rule laid, down in Lakhi Kanta Roy 
v. Raj Chandra Saha (x I). On the. other 
hand, the plaintiffs urged that they have 
done so. ‘That question has not been gone 
into. by the Subordinate Judge. If the 
plaintiffs had stated the twa ferminii of 
the pathway they claimed their suit ought 
not to fail sim mply on the ground that the 
pathway passed over a piece of waste land 
in different tracks, and if they succeed in 
establishing their rght otherwise, then 
they are entitled to a right of way in the 
manner laid down in the case cited above. 

The decree, therefore, of the Subordi- 
nate Judge is set aside.and the appeal is 
sent back to him for re-hearing on all the 
points involved in the case and to decide 
it according to law. : 

. ihe costs will abide the result. 

E N. — 
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c PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT. 
Crvir, Revision No. 134 OF. 1921. 
July 28, 1922. 
i Present.—Mr. Pipon, J. C. 
5 MUAZAM SHER-——PETITIONER 
UE/ SIUS 

She kh FAZAL RAHMAN AND OTHERS— 


RESPONDENTS. 

Pre-emption—Sheikhs notified as E A 
who. are—Conversion -of Sikh io Islam— Assump- 
lion of title of Sheikh-— Convert, whether member 
of agiveultuval tribe— Interpretation of Pee 
Distinct meanings— Duty of Court, 

The Local ‘Government of. the N. W. F. 
Province . in notifying the Sheikhs as members 
Of an agricultural tribe, intended, by the term 
*'Sheikhs, " to designate certain tribes who had- been 
settled. in those ‘districts under conditions similar 
‘to those of other tribes and who owned land and 
followed the profession of agriculture; it did not 
intend to include "non-agriculturists who became 
"Sheikhs" by conversion. A Sikh, theréfore, 
who, on his conversion to Islam, is given the 
honorific title of "Sheikh" does not thereb y come 
within the notitication and place himself in the. 

category of Sheikhs notified as an agricultural 
tribe, so ‘as to entitle him to claim pre-emption in 
respect of agricultural land. [p 313, cols. 1 & 2.] 

In the N.-W. F. Province Sikhs are not mem- 
bers of an agricultural tribe. [p. 312, col. 2.] 

When in a Statute, or in an official notification 
"having the force of law, a term is used which is 
capable of two absolutely distinct ineanings, it is 
for the Courts to determine which is correct. 


[p. 313, col. 2.] 


Revision of an order of the Divisional 
Judge, Deràjat Division, Dera Ismail Khan, 
dated the 28th April r9ar, reversing ,an 
order of the Tahsildar, Munsif, Third Class, 
Kohat, dated the 18th January IQ2I. 

- Messers. Vaughan and Jai Deva,.for the 
Petitioner. 

X. Mr. Saad-ud-din Khan, K. S., for the 
Respondents. 

.JUDGMENT.—This órder will dispose 
of three revisions, Nos. 133, 134 and r46, 
in all of which the question to be decided 
is the .same. Sheikh Fazal Rahman, a 
resident of the Kohat District, lodged a 
pre-emption suit for .certain- agricultural 
land situated in the. Kohat District. The 
süit was resisted inter alia on the ground 
that the plaintiff was not a member of an- 
agricultural tribe, and that, therefore, he. 
was debarred by Section Ir of Act H- of. 
1905 from exercising “ pre-emptive ‘rights. - 
The Trial Court -held that the plaintiff was 
not so debarred, inasmuch as he. was-a 
Sheikh, and that Sheikhs had been notified 


[2623 


a 


“as an agricultural tribe in the Kohat. Dis- | 


‘trict under the Local Government Notifi- | 


cation No. 5345, dated the 21st November 


X908. The suit, however, was dismissed 
"upon another 
Divisional Court decreed the claim, but did 


ground. ‘On appeal the 


not specially consider the question as,to 
whether the plaintiff -was debarred from 


-suing as a non-member of an agricultural 
' tribe. 
tions for revision, as the ruling published 


I have entertained these applica- ' 


as Muhammad Khan v. Sardar (i) is an 
authority for holding that the exclusion 


of a person who is not a member of an agri- 


cultural tribe is an absolute one, and does 
not depend upon pleadings. A Court is 


‘bound to consider the question suo moto. 


The plaintiff, in these cases,- was born 
of a Sikh father, and was himself a Sikh 
up to the time ‘of his conversion to Islam. 
It was on his conversion that he received 
the usual title of Sheikh which is universally _ 
applied in India to all converts to Islam. 


‘It may be mentioned that, unless he estab- 
“lishes his status as a member of-an agri- 
cultural tribe, he admittedly cannot exer- 
‘cise pre-emption, as he has not fulfilled 
‘the proviso to section Xr, and is admittedly 


not of the same tribe as the vendor. Sikhs ` 


. are not members of an agricultural tribe 
in any part of the Frontier Province. 
only question, therefore, which I have to 


The 


consider is, whether conversion to Islam 
and the consequent assumption of the title 
of Sheikh ipso facto places the convert in 
the category of Sheikhs notified as an agri- 
cultural. tribe. 

‘The term ‘‘member of an agricultural 
tribe" has, under section 3 of Act II of 1905, 


the meaning assigned to it by the Punjab. 
Under : - 


Alienation of Land Act of r90o. 
section 4 of the latter Act it is for the Local 
Government to determine by notification 
what bodies of persons are to be deemed 
agricultural tribes. This. definition ‘of a 
member of an agricultural tribe led originally 
tosome difficulty in the Peshawar and 
Kohat Districts of the N.-W. F. Pro- 
vince, ‘The Punjab Alienation of Land 


"Act, when adopted in this Province, was 


extended only, in the first instance, to the’ 
Hazara, Bannu and Dera Ismail Khan 
Districts. - The residents of the Peshawar 
. (1) 5 Ind. Cas. 249; 7 P. R. 1910; 14 P. W. Re 
T9160; 49 P. T. Ré 19107 
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. and Kohat Districts, however, after the 
` passing of Act II of 1905, continued, as 
< before, to exercise their ordinary rights 
«of pre-emption in, respect of agricultural 
: land. Eventually, a test case came before 
the judicial Commissioner of this Province 
cin which it was held that, inasmuch as no 
notification of agricultural tribes had been 
t published by the Local Government under 


the Punjab Alienation of Land Act in res- . 
- however, argues that it is not for a Civil 


: Court to go beyond the exact terms of the 


. pect of the Peshawar and Kohat Districts, 
. every resident of these two Districts must be 
regarded as “a person other than a ryember 
of. an agricultural tribe" within the mean- 
.iug of section rr of Act II of 1905. ‘This 


cruling had the practical effect of depriving : 


the great body of agriculturists in the Pe* 
. Shawar and “Kohat Districts of all their 
.rights of pre-emption. ‘The Local Govern- 
: ment -was obliged, therefore, to correct this 
obvious anomaly, and proceeded to notify 
certain tribes in these two districts as 
, agricultural tribes. But it, at the same time, 


excluded these two districts from the ope- . 


ration of all other sections of the Alienation 
Act except sections 4, 10 and 16. ‘This 
restored ordinary pre-emption rights to 
the genuinely agricultural tribes in the 
Peshawar and Kohat Districts, and section 
1I of Áct II of 1905 became confined to its 
normal operation. Among the tribes noti- 
fied as agricultural in the Kohat.District 
are ‘“Sheikhs including Koreshis." 

It is not seriously denied by the learned 
Counsel for the respondent .that the Local 
Government intended by the term "Sheikh" 


to designate certain tribes in the Kohat- 


and Peshawar Districts who had been settled 
in the district under conditions similar to 
those of'other tribes, and who owned land 
and followed the profession of agriculture, 
and that-it did not intend to include non- 
agriculturists who became ''Sheikhs" merely 


by the fact of conversion. Indeed, this ` 


‘position is so obvious that it would hardly 
seem to require discussion. It is almost 
‘impossible to conceive that any Govern- 
"ment would adopt an attitude which implied 
the encouragement of conversion to a par- 
-ticular religion, and that it desired to utilize 
“the provisions of the Land Alienation Act 
‘for this purpose. The obvious corollary of 
‘including Sheiklis by conversion in the tribe 
of Sheikhs notified as agricultural would 
-þe that any persons of any nationality or 


+ ` 
' -"T 
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religion (except, it: may be mentioned, 
Muhaiimadans) could become members of an 
agricultural tribe in the  N.-W. F. 
Province. by the mere fact of conver- 
sion, though complete strangers to the 
Province and even to India, and though 


.they might have no possible connection 


with land or with d The idea 
is almost fantastic." 
The learned Counsel for the respondents, 


notification of a Local Government which 
-has unrestricted authority under section 
.4 of the Land Alienation Act to determine 
what bodies of persons are agricultural 
tribes. It is .contended that the term 
."Sheikhs" is actually used, and that, how- 
ever anomalous the result may be, converts 
are Sheikhs by universal acknowledgment 
in India, and that they, therefore, come 
under the terms of the notification as it 
‘stands. It is suggested that the present 
case is parallel to that which I have alluded 
to above in which the Judicial Commissioner 
.of this Province exposed the anomalous 
results of the action of the Local Govern- 
ment with regard to the definition of agri- 
cultural tribes, and thereby ensured that 
the notification published should be amend- 
ed. I cannot accept this argument. It 
is obvious that the word “Sheikh” has two 
meanings which have no connection of any 
kind inter se. There are a number of 
tribes domiciled in the N.-W. E. Pro- 
vince who are known as ''Sheikhs,' but 
whose origin is not directly connected in 
any way with recent conversion to Islam. 
The Koreshi, Saddigi and Ansari Sheikhs 
are instances of this. The word "Sheikh" 
in itself has no direct connection with 
conversion. It is an Arabic word with an 
honorific meaning, and it is used in Arabic 
in the ordinary salutation exchanged  bet- 
ween friends: on meeting. When in a Statute 
o: in an official notification, having the force 
of law, a term is used which is capable of 
two absolutely distinct meanings, it is for 


.the Courts to determine which 1s correct. 


In the present case there is really not even 
an ambiguity. The notification is one which 
refers to fribes, not to individuals, and there 
is.good authority for the view that a person 
who claims to benefit by reason of his tribe 
must show not only that he bears the nam, 
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‘of that tribe, but that he actually belongs 


to it. The designation of certain bodies . 


- of persons as members of an agricultural 
tribe is unequivocally based upon an ethno- 


- logical and communal distinction, and 
- upon no other. There is not the least 
` doubt that even a Sheikh who bore the 


- title not by reason, of conversion, but by 
reason of his membership of some tribe of - 
'Sheiklis ‘domiciled in another part of India, 
- could fot claim:to. be a member of the agri- 
< cültüral:tribe of Sheikhs, as notified in the 
: Peshawar and Kohat Districts. When a 
` person, claiming the privileges of an agricul- 
: tural tribe ofthe Kohat District is not even 
- a member of any tribe of Sheikhs, but has 
‘ merely received the appellation of "Sheikh" 
"by reason of conversion, it is inconceivable 
‘that he can thereby assume membership 
of the notified agricultural tribe. His title 
“of ‘Sheikh, howéver universally conceded 
-by-the public, is nothing: more than - an 
“honorific appellation. It can no more alter 
the legal status of the recipient ‘than any 
‘other appellation. which is conferred upon 
‘him for some reason by popular opinion. 
‘I, therefore, hold that the plaintiff in these 
'suits-was not a member of an agricultural 
tribe; and cannot, therefore, without ful- 
filling the conditions laid down in the 
‘proviso to section 11 of Act Il of 1905, sue 
for ‘pre-emption iu respect of agricultural 
land. I, therefore, accept these applica- 
-tions for revision, -and, setting aside. the 
order of the Divisional Court, dismiss the 
‘suits. The plaintiff will pay: the d S 
EOSS througtiout. 
Suits T T 


i W,- C. A. 
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‘CALCUTTA HIGH COURT. 
, APPEAL FROM ORIGINAL DECREE No. 305- 
OF 1919. 
l June 2, 1922. 
Present:—J ustice Sir Asutosh Mooker- 
iee, Kt., and Mr. Justice Cuming. 


KHAGENDRA NATH MUKHERJEE—- 


"DEFENDANT No. I—--ÁPPELLANT : - - 
UCFSUS 
KHETRA: NATH PAL, ALSO KNOWN AS 
KHETRA MOHAN PAL, AND OTHERS— 
` RESPONDENTS. . 
Proba'e^atd Adminisiration. Act UY of 1881), 


. $$, II2, 116—Succes on- Act (X of 1865), : $5. 292, 


296— Legacy— Vested Anterest— Legacy, iransjer “of 
— Assent of executor, 

Where a Will creates a vested interest in a legatee 
in the subject-matter of a legacy, he has a trans- 
missible interest, subject to the reservation. that 
the legacy, whether in his hands or in the hands of 
his transferee, may be imperilled to the extent 


` necessary for the due administration of the estate 


by the executor. [p. 317, col. 2.] 
As a protection to the executor, the law ordains 
that every legatee, whether general or specific, 


and whether of chattels real or personal, must 


obtain the executor's assent to the legacy before 


: his title as legatee can be complete and perfect; 
- before, such assent, however, the legatee has, an 
inchoate right to the legacy such as is ireassiledble 


to his own personal representatives in case of- his 
death before it be paid or delivered; and in the case 
of the outlawry ot the legatee itis subject to 
ethe forfeiture. ip. 317, col. x.] 

Though on the assent of the executor, the full 
title passes to the legatee, the assent creates no néw 
title; it merely perfects the title acquired under the 
Will, and hence if the legacy is void, the assent: 
-avails nothing. The.position cannot consequently 
be maintained that, till the executor has signified 
‘is assent, express or implied, the legatee has no 
interest whatever in the subject-matter of the legacy, 
-Before such assent by the executor, the legacy can 
form the subject-matter of a valid mortgage by 
the legatee, [p. 317, cols. 1 & 2.] 

(Case-law reviewed.) - 


Appeal against the decre of the Subardi- 
nate Judge, 3rd Court, 24- Parganas, dated 
the r6th of September 1919. ` 


Dr, Sarai Chandra Basak (with -him 
Babu; Surya Kamar Aich and Prosanto 
Bhusan Gupla), for the Appellant._-The 
defendant No. 1 is the appellant. The appeal 
arises out of a suit for mortgage. "The facts 


. -of the case are shortly these: Chandra Kanta 


Mookerjee of the Mookerjee family of Janai 
died leaving a widow Kiranmoyi and 
two sons Parbati and: Harendra. Parbati 
had two sons. Harendra died leaving four 
sons, Makhan, Khagendra, Kumudindu 
and Mohan Lal. ‘The last three are defend- 
- ants Nos. 1-3 in the present suit. Makhan 
died leaving a widow Sarat Kumari and two 
infant sons, Amarnath and Anathnath, who 
are defendants Nos. 4 and 4 (a). The defend- 
ant No.5isa trustee to the estate of the 
defendants and was appointed as such in 
1907. Now, Kirannioyi died leaving a Will 
by which she bequeathed 6 annas of her 
properties.to the two sons of Parbati in 
equal shares and Io aunas in equal shares 
to the four sons of Harendra. The Will was 
dated: the 8th of August 1894. Probate of 
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the Will was granted to ‘the sole surviving 
exectitor Parbati Charan by this Court on 
' 13th April 1896. The grandsons of the testa- 
trix brought a suit for construction of the 


Will, for accounts and administration of the: 


estate in. 1900 against Parbati. A prelimi- 
nary decree was passed in 1902 but the final 
decree has not yet been made. Now, the 
four<sons ‘of Harendra executed a mort- 
gaze im favour of the plaintiff on 11th April 
1908'for Rs. 15,000. The present suit was 
brought on r5th April.1912 and was decreed 
€x barie- on. 22nd July. 1912. Defendant 
No..5, the trustee, then applied to set aside 
the decree which was rejected on 16th Feb- 
ruary'1914. The defendant No. 2 applied to 
set:aside the decree, the suit was restored and 
was decreed on roth June 1915 against de- 
fendant No. 2 and ex parte as against others. 
On 6th July 1918 the defendant No. 1 applied 
to: hdve‘ that decree set aside and the suit 
was restored and again decreed on 16th 
September x919.: The present appeal is 
against that. decree. My submission is two- 
fold. The first point is that the mortgage 
. ‘was: void- and -unenforceable in respect of 
one:.of the properties. which devolved on 
the-mortgagors as legacy under the Will 
of Kiranmoyi:. At the date of the mortgage 
the.;executor. had not yet assented to.the 
legacy. T submit the assent of the executor 
is necessary-to complete the-legatee's title. 
Refers ‘to section xr2 of the Probate and 
"Adniünistration Act. The interest of the 
mortgagors would, therefore, be a mere spes 
successionis which- cannot -be transferred like 
the interest of:a Hindu reversioner.. Refers 


to: Annada- Mohan‘ Roy v. Gour Mohan | 


Mallik- (I). My next point is, no considera- 
tion passed and hence mortgage is not 
enforceable. |. «- - .- l 

Babu Mohendra Nath Roy (with him Babu 
Hemendra Nath Sen), for-the Respondents.— 
„As regards the first point, I submit the mort- 
gagors:became the absolute owners of the 
property mortgaged by virtue of the Will 
‘of their- grandmother. -The assent of: the 
executor relates back to the death of the 
testator. “Refers to section 116, Probate and 
Administration Act.. The assent certainly 
‘does not and cannot.create any new title. 
It simply perfects.the title acquired under 
the Will. Refers:to Williams on Executors, 


(x) 65 Ind. Cas. 27; 48 C. 536: 25 C. W.N. 496 


s> 


33 C. L-J. 457 


Part III, Book III, Chapter IV, section ITI; 
Section ro6 of the Indian Succession Act. 
I submit the first contention of the other 
side must fall through, as it would be against 
principles and the object of the Legislature 
to facilitate the performance of duties by 
executors and administrators would be 
frustrated. . 

As regards the second point urged by the 
other side,I submit the evidence on the re- 
cord conclusively shows how the payment 
was made by a cheque which was endorsed in 
favour of the mortgagor’s Solicitor and even 
‘the trustee’s account-books prove the pay- 
ment of the amounts and signatures of the 
mortgagors. On the face of these evidences, 


‘eI submit; they cannot say that there was 


no payment.  , , 
Dr. Sarat Chandra Basak, replied in brief, 
"^ JUDGMENT. 

Mookerjee, J.—The facts material for 
the determination of the questions jn 
controversy in this appeal in a mortgage 
suit lie in a narrow compass and may be 
‘briefly recited. On the 11th April 1908 
four brothers, Makhanlal, Khagendranath, 
Kumudindu and Mohanlal, menibers of the 
family of Mookerjee's of Janai, in the Dis- 
trict of Hoogly, executed a mortgage-bond 
in favour of the plaintiff to secure a Joan of 
Rs. 15.000 which was to carry interest at 
9 per cent. per annum with annual rests, 
and was made re-payable on the 21st March 
1912. The relationship of the members of 
the family of the mortgagors may be gathe:z4 
from the following pedigree:— 


CHANDRA KANT MOOKERJEE, 
W. xd a 


5 a 

Patbati Charan —3 Krishna, 
| died 1896 ; 
| | 
Surendra- Gopal Chandra, 
7 nath. 
| 
| 


Wee eae tie cel 
Makhan Khagendra . Kumu- ie 





Lal Nath, dindu, Lal, 
W. Sarat Defendant Defendant Defend- 
Kumari No. r. . No. 2. ant 

enl No. 3. 

| 
| | 
Amarnath . Anathnath 
` Defendant, Defendant, 
No, 4. "Ne4e^ J?o^  ' 
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On the 15th April 1912 the mortgagee 
commenced this litigation against five de- 


‘fendants ; the first three were the three sur- 
_viving mortgagors; the fourth group included 
“the two infant sons of the deceased mort- 


.gagor, represented by their mother as certi- 


ficated guardian; the fifth defendant was 


‘one Bhattacharjya, who had been appointed 
by the mortgagors en the I2th June 1967 
'as trustee of their estate. The defendants 
‘resisted the claim on a variety of grounds; 
two of these only have been pressed in this 
Court and need be mentioned here, namely, 
‘first, that the mortgage was void and unen- 


"forceable in respect of one of the properties 


which had been received by the mortgagors 
‘as legacy under the Will of their paternal 
‘grandmother, inasmuch as, at the date of 
the mortgage, the executor had not assented 
'to the legacy ; secondly, that the alleged 
consideration had not been paid by. the 
mortgagee to the mortgagors. "The Trial 


- “Court found in favour of the plaintiff and 


‘the suit was decreed ex parte on the 22nd 
‘July 1912. The trustee detendant applied 


to set aside the ex parte decree, but the | 


‘application was rejected on the 16th Febru- 
ary 1914. The second defendant then appli- 
"ed to have the decree vacated, and his effort 
was successful. The suit was restored on 
the 18th July 19714, and was ultimately 
‘decreed on the r9th June 1915 on contest 
against the second defendant and ex parte 
‘against the other defendants: On the 6th 
July 1918, the first defendant applied to 
have the ex parte decree set aside, and the 
suit was restored on the 31st August 1918. 


On re-trial,-the. suit was again decreed - 


on the 16th September 1919. The present 
appeal is directed against that decree and 
has been attempted to be supported on the 
two grounds previously mentioned. | 

As regards the first point, it is not disputed 
that Kiranmoyi Debi, the paternal grand- 
mother of the mortgagors, made a. testa- 
mentary disposition of her properties on 
the 8th August 1894. The Will was proved 
in due course in this Court, and on the 13th 
April 1896 Probate was granted to the sole 
surviving executor, Parbati Charan Mooker- 
jee. In 1900, a suit was instituted against 
the executor by the grandsons of the testa- 
trix for construction of the Will, for ascer-. 
tainment of the rights of the parties there- 
under, for -account and administration of 
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without the consent of the executor. 


dà (2670) 


r 


{17923 


the estate, and for incidental reliefs. A 
preliminary dectee was made in this adminis- 
tration suit on the 3rd September, 1902; : 
but no final decree, we were informed, bad 


.been made at the date of the commence 


ment of the present litigation. -The testa- 
trix by her Will directed the executor to 
divide -her estate in the manner following, 
namely, six annes in equal halves to the 
two grandsons by her son Parbati Charan, 
and ten annas in equal shares to her four 
grandsons by her son Harendra Krishna. 
After providing for the payment of annuities 
to Various relations, the testatrix proceeded 
to direct that the grandsons “shall become 
the absolute owners of the surplus of my 
estate left after payment of the moneys in 
the preceding paragraphs." The proper’ 
ties thus received by the grandsons adinit- 
tedly included Sarasamuri which was given 
by way of security to the plaintiff on the 
irth April igoh. The mortgagors now con- 
tend that, at the date of the mortgage, their 
title as legatees was still inchoate as the exe- 


-cutor had not assented thereto. 


Section 112 of the Probate and Adminis- 
tration Act, which corresponds to section 292 


of the Indian Succession Act, provides that 


the assent of the executor is mecessary to 
complete a legatee's title to his legacy. 
Section 116 of the Probate and Administra- 
tion Act, which corresponds to section 296 
of the Indian Succession Act, lays down 
that the assent of the executor to a legacy 
gives-effect to it from the death of the testa- 
tor. The reason for this rule is best 
stated in the words of the fifth note by 
Serjeant. Williams to Duppa v. Mayo 
(2); Williams on Saunders, Volume 1, ` 
page 427: “if a man devises his chattels, 
real or personal, or gives any specific legacy, 
the legatee cannot either enter into the land 
if it be a chattel real, or take the legacy 
For, 
the personal estate being liable in the hands 


of the executor to the payment of the testa- 


tors debts, he must take care to satisfy the 


debts before he pays the legacies. The law, 
therefore, requires the assent of the executor 


to such legacies, otherwise he may be guilty 
of a devasiavit and liable de bonis propriis 
without any fault in him. The legatees 


have no property in the legacies by 


^ » E A EN 
1 Saunders 275; 85H. R. 3306. 5 
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the devise until the assent, though they 
have an interest in them." The authority 
mentioned in support of these propositions 
is the case of Eeles v. Lambert (3) which 
was repeatedly argued before the Court of 
the King's Bench. The essence of the 
matter is that, as a protection to the 
executor, the law  ordains: that every 
legatee, whether general or specific, and 
whether of chattels real or personal, must 
obtain the executor's assent to the legacy 
before his title as legatee can be complete 
and perfect; before such assent, however the 
legatee has an inchoate right to the legacy 
such as is transmissible to his own personal 
representatives in case of his death before 
it be paid or delivered; and in the case of the 
outlawry of the legatee it is subject to the 
forfeiture. “This is stated explicitly in the 
classical work on “Office and Duty of 
Executors," which. bears the name of Thomas 
‘Wentworth, but.is attributed to Mr. Justice 
Dodderidge, and was the leading authority 
on the subject during the seventeenth and 
eighteenth centuries (r4th Edition, page 69). 


, . It was also treated as good law by Sir Samuel 


Toller in his work on the Law of Executors 
and Administrators, 5th Edition (1822), page 
307. The substance of the matter is put 
tersely in Bacon's Abridgment (1832), Volume 
TIT, p. 520 in the following statement, “and as 
the law makes it a devastavié in the executor 
to pay legacies before debts, so it prohibits 
the legatee from meddling with the legacy 
without the assent of the executor; and, there- 
fore, it hath been holden, that if a legatee 
takes possession of the thing devised with- 
out the assent of the executor, then he may 
have an action of trespass against him. But, 
as it is the Will of the testator which gives 
the interest to the legatee, so this matter of 
assent seems only a perfecting act for the 
securitv of the executor, and therefore, the 
law does not require any-exact form in which 
itis to be made." In other words, though on 
the assent of the executor, the full title passes 
to the legatee, the assent creates no new title; 
it merely perfects the title acquired under 
the Wilt, and hence -f the legacy is void, the 
assent avails nothing; see Crist v. Crist (4) and 
the notes thereon; see also Williams on Execu- 


(3) (1646) eee 32, 54. 73; Aleyn 38,82 E. R. 


12, 25, 540, 
a TN (18.49) : Tia, a 70; 50 Am, Dec, 481. 


"C. J. in 


.estate by the executor. 


though it might be defended as 


Sons, 


tors, Part ITI, Book TIT. Chapter IV, section 
III: Redfield on Wills, Volume II, page 461. 
Fhe position cannot Consequently be main- 
tained that, til the executor has significd 
his assent, express or implied, the lega*ce 
has no interest whatever in the subject- 
matter of the legacy, and hence the view was 
supperted by Sir Sampel Toller (Executors, 
page 311) that the assent of an executor 
shallhave relation to the time of the testator’s 
death and stich assent shall by relation con- 
firm an intermediate grant by the legatee 
of his legacy. The same view was adopted 
in Brock v. Sims (5), Moore v. Barry (6); see 
also Wentworth on Office cf Executor, 
69, 445, and the remark of Gibbs, 
Doe v. Sturges (7). We need 
not here disctiss the question raised in Rex 
v. Commissioners for Special Purposes 
of Income Tax (S) how far the doctrine 
of relation back of the executors 
assent to the testators death applies 
to the case ofa residuary bequest. ‘This, 


atany rate, is plain that where, as in the case 


before us, the Will creates a vested interest 
in the legatee in the subject-matter of the 
legacy (cf. section I06 of the Succession 
Act), he has a transmissible interest, 
subject to the reservation that the legacy, 
whether in his hands or in the hands of his 
trafisferee, may be imperilled to the extent 
necessary for the due administration of the 
A more extended 
interpretation of section 112 oi the Probate 
and Administration Act, as Beaman, J., 
pointed out in Hasanalli Moledina v. Pofat- 
lab Parbhudas (9), would be absuid even 
strictlv 
logical. When we are invited to interpret 
section II2, we cannot overlock that it is a 
provision inserted in a Statute enacted for 
the grant of Probate of Wills and Letters of 
Administration to the estate of deceased per- 
and that the object of these statutory 
provisions is to facilitate the performance 
of their duties by executors and administra- 
tors. In such circumstances, it would be 
am tinreasdnable construction of the Statute 

(5) (1842) i Speers. S. C, 49. 

(6) (1530) 1 Bailey S. C. 50 4. 

(7) (1816) 7 Taunt 217; 2 Marsh, 505; 17 R.R, 
491; 129 E. R. 87. 

(8 (1920) 1K B. 468; 89 L.J K. B, 194. 122 
L. T. 389; 64 S. J. 267; 36 T. L. R. 123. 

3°) 17 Ind, Cas. 17; oF B- 2MIE Dons L R, 
[99 ; 
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to hold that, notwithstanding the express 
provisions of the Will, the legatee has no 
interest in the subject-matter of the legacy. 
From this standpoint, no useful analogy 
can be drawn from the long series of deci- 
‘sions of the Judicial Committee reviewed in 
Annada- Mohan Roy v. Gour Mohan 
Mallik 11), which affirm the well-known 
proposition that the interest of a Hindu 
reversioner expectant on the death of a limit- 
ed owner is not a vested interest but is a 
mere spes successionis which cannot be sold, 
mortgaged or otherwise assigned. In our 
opinion, the interest taken by the mort- 
gagors in the present case in the estate of 
their paternal grandmother could form the 
subject-matter of a valid mortgage. This 
View accords with that adopted by a Full 
Bench of the Court of Appeals of New York 
in Drake v. Page (10). In that case, a Will 
devised the residue of the  testator's 
estate to four-persons, share and share 
alike. A subsequent clause empowered the 
executors to sell a portion or all of the land 


for the payment of debts, in case the person-. 


,alty should prove insufficient, and also au- 
thorized them to partition the land among 
the four devisees after the payment of all 
such debts and expenses. Parker, J., held 
that the land vested in the devisees, subject 
to the execution of the power -by the exe- 
cutors, and that consequently a mortgage 


executed by one of the devisees before parti- 


tion, on the undivided one-fourth interest, 
was valid. The principle applied was that 
the assignee would only acquire the right 
to succeed to that to which his a$signors 
would. become entitled on the distribution. 
To the same, effect is the decision in 
Davis v. Wilson (xi) where, in similar 
circumstances, Barker, J., held that 
the interest of the legatee cauld be alienated 
because it was unquestionable that every 
kind of interest in real estate might be mort- 
gaged, if it was subject to sale and 
assignment. Reference was made to the 
decision in Overton v. Means (I2, 

where the doctrine had been recognised 
that “ whether an interest by devise in 
lands was vested. or contingent, it was 
vendible, subject to sale for the satisfaction 
of debts. ” We hold accordingly that the 


* d 


| (10) (1891) 127 N. V. 562. 
(I) (1903) 115 Ky. 639. 
' (12) 2 Ky: L, R, 211. 


appellant cannot successfully — the 
validity of the mortgage created by: himself 
in favour of the plaintiff, who is entitled to 
cut off the equity of redemption in the pre- 
sent litigation. We-are not concerned with 
the question, how far the mortgagee or the 
purchaser at the sale in execution -of the 
mortgage-decree, may be affected by orders 
in the administration suit which was com- 
menced twenty years ago and-has not yet 
resulted in a final judgment. 

As regards the second question the Suto 
dinate Judge has held that there is conclusive 
evidence of payment of consideration.. ‘The 
mortgage-deed recites the payment of cop- 
sideration by means of a cheque drawn -on 
the Chartered Bank of India, Aus.ralia and 
China. The cheque was drawn in favour 
of Babu Taraprosanna Chatteriee, at. that 
time a Vakil of this Court and now a member 
of the Judicial Service. He acted as the 
agent of the plaintiff in the transaction. 
He endorsed the cheque in favour of Babu 
Monmotha Nath Ganguli who acted as the 
Solicitor of the mortgagors. The cheque 
was cashed, and the amount has been traced 
in the account-books of the trustee defend- 
ant, who spent the money on account of the 
other defendants. These books. are proved 
to bear their signatures, notwithstanding 
their assertion to the contrary. It is by no 
means easy to imagine a more idle defence 
than that put forward by the detendants.. 

The result is that the.decree made by the 
Subordinate Judge. is; affirmed and sa 
appeal dismissed with costs. 

B. N. Appeal dismissed. 
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PATNA HIGH COURT. 
APPEAL FOR APPELLATE ORDER No. 82 
l OF 1922. 
December r, 1922. 
Present — Mr. Justice Das and 
Mr. Justice Adami.  . 
Babu DHIRAKSHAN SIN GH— DEFENDAN 
No. I—APPELLANT 
| UErSUs mE 
Babu TRILOKI PRASHAD SINGH— | 
, PLAINTIFF AND OTHERS—DEFENDANTS 
Nos. 2, 4 AND 5— RESPONDENTS. 
Pre«empiion — Mokarrari Jand— Muhammadan Lau, 
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i Ti is no mght of pre-emption in moharrari 
an 

Unless the proprietary ia an is transferred, 
the right of pre-emption does not accrue. 

` Mohammad Jamil v.: Khub Lal Raut, 58 Ind. 
Cas. 534; 5 P.L. J. 740;2 P. Lh. 138; (1921): 
Pat. 130, followed. 

The law of pre-emption is founded on the 
` supposed ‘necessities of a Muhammadan. family 
arising out of their minute sub-division and. 
inter-division ‘of ancestral property. It is, there- 
fore, purely a creature of'the Muhammadan Law, 
and, as the exercise of the right is adverse to. 
public. interest, the Courts are not disposed to 
recognise.this right beyond the strict limits of 
the Mubammadan Law, or beyond the decision 
of the Courts. ^ - 

Babu Ram Golam Singh v. 


Narsing Sahoy, 25 
W. R. 43. referređ to. 


Appeal from an order of the District: 


Judge, Shalabad, dated the 16th March 
1922, reversing an order of the Subordinate 
Judge, Second Court; Arrah, dated the 
15th March 192r. 

` Messrs. Parmeshwor Dyal and Nirsu N arain 
Singh, for the Appellant., 

. Mr. Rai T. N. Sahai, for the Respondents. 

JUDGMENT. 

"Das, J.—As was pointed out in the 
case of Babu Ram Golam Singh v. Narsing 
Suhoy (1), the law of pre-emption was found- 
ed on the Supposed necessities: of à Muham- 
madan ` family arising out of their minute 
sub-division and inter-division .of ancestral 
property. It is, therefore, purely a creature 
of the Muhammadan Law, .and,-.as the 
exercise of the right is adverse to public 
interest, the Courts are not disposed to 
recognise this right beyond, the strict limits 
of the Muhammadan Law, or beyond ‘the 
decision ‘of the Courts. - 

"The learned Vakil on behalf of the respond- 

ents has not been able to refer us to any 
case which has held that there is any right 
of pre-emption in. mokarrari land. He-did 
rely upon the. short notes of a casé reported 
in the Calcutta Weekly Notes, but, 
obvious reasons, it i is impossible tor us to rely 
upon notes. 

“On the other hand, it seems to me that 


the decision: of this Court in the case of 


Mohammad Jamil v. Khub Lai ‘Raut 
(2) is decisive on the point. Itis true that 


b E case did not claim the 
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right to pre-empt as, a co-partner in the 
land sold ; but the learned Judge discussed 
the basic principles upon which the law 
of pre-emption rests and he pointed out 
that, unless. the proprietary possession is 
transferred, the right of pre-emption does 
not accrue. "That case is an authority for 
the proposition that the milkiat or ownership 
of the property is sine qua non for the exercise 
of the right of pre-emption and that the 
pre-emptor must have the milkiat or owner- 
ship in the property on account of which 
he claims the right of pre-emption. This 
view accords with the view of Mr. Ameer Ali 
expressed in his well-known work on Muham- 
madan ' Law. To entitle a person to 
claim the right of pre- emption, this is what 
the léarned author says in his book, ath 
edition, Volume 1, page- 712. “The mulkial 
or proprietary interest in the property on 
which he bases his right must be in him, but 
it is not necessary that. he should þe in 
actual possession of'it."' And then the 
learned author, at page 7 713,'says as follows : 
“SAS az corollary to, the above principle it 
follows that no right of pre-emption arises 
in tespect df Property leased in perpetuity. ” 
` We ‘are bound to follow the decision of 
our Court in the case to which I have referred. 
I would allow the appeal, set aside the order 
of the Court below and restore the decrec 
of the Court of/firstinstauce.  - 

The results that the suit will stand dis- 
missed with costs in all the Courts. 

. Adami, J.—I aUe 


N. H, Suit dismissed. 


CALCUTTA HIGH COURT. 

ATEA FROM ÁPPELLATE DECREE NO. 175 
OF I920. : 

" March 24, 1922. 

Present -—Mr. Justice Newbould and 
A “Mr. Justice Panton. 
PRÓBODH CHANDRA DAS: AND ANOTHER 

—PLAINTIFFE-—ÀAPPELLANTS 
l “VEYSUS ` 

 BIRSINHA BAGANI AND T a, 

ij ` DEFENDANTS—RESPONDENTS, |. 
 Ejeeiment, sudi for Defendant. admit ing plaintiff's 
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superior itle—Burden of proof—Benga) Tenancy 
Ac. (VIII of 1885), s. 85-—Fixed vale tenant 
— Permanent ünder-tenure, creation of. : 


Plaintiff sued to eject the defendant on the 


allegation that the plaintiff was a raiyat at fixed 


rates of the land in dispute and the defendant 
was a transferee of the heirs of one B..with whom 
& Permanent Settlement had been made by the 
widow of the plaintiff's predecessor some 10 oF 
12 years before suit, that the widow had no right 
to make a Permanent Settlement, and that on the 
death of B, the plaintiff had become entitled to 
recover possession. The defendant admitted the. 
superior title of the plaintiff but ‘alleged that 
the Permanent Settlement was made with M, 
the father of B, that it created-a transferable- 
interest and .that he was not liable to ejectment. 
The lower Appellate Court holding that the plaint- 
iff had failed to prove that settlement was made 
by the widow with B someIo orIi2 years ago, 
dismissed the suit. On second appeal: 

Held, that as the defendant admitted the 
plaintiff's superior title to the. land, it was forhim 
to prove the existence of a tenancy entitling hin 
to retain possession, that the plaintiff's main case 
was that the defendant was a trespasser -and had 
no right to remain on the land and the finding 
that the plaintiff's case as regards settlement had 
not been proved was not sufficient for the dis- 
missal of the suit. 

Narsingh Singh v. 
144, referred to. o 

Section 85 of the Bengal Tenancy Act does not, 
bar a raiyat at fixed rates Írom making a Permanent 
Settlement with the under-raiyais or giving the 
under-raiya!s a transferable and heritable interest 
in the land. [p. 327, col, 1.] DE 


Dharam Thakuy, 9 C. W. N. 


k 


Appeal against a decree of the Sübordi- 
nate judge, Second Couxt at Howrah, in 
Hoogly, dated the 18th of November I9I9,. 
reversing a decree of the Munsif, First Court 
at Howrah, dated the roth of April 19x8. 


Dr. Dizarka Nath Milier (with him Babu 
Bejoy Kumar Bhattacharjee), for. the Appel- 
lants.—The plaintiffs are appellants. The 
appeal arises out of an action in 6j ectment. 
The plaintiffs’ case was that they were raiyats 
at fixed rates and that the defendants were 
under-raiyais.. The original settlement of 
our superior interest was with: Bhagitath,. 
who was succeeded by Kshetra Mohan, 
whose widow settled with defendant's prede- 
cessor. The defence was that the plaintiffs 
were tenure-holders and that the interest 
of Bolaram, the original tenant, their prede- 
cessor, was permanent and. transferable, 
Hence they were not liable to be ejected. 
My- submission is that Drabamiayee, could 
not make.a Permanent Settlement. It 
having been found - that we- exe: ratyats “at 
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fixed rates the-Courts below ought to have 
held that we are occupancy raiyats. “The.” 
defence should. make out their title to hold 
land. Refers to Narsing Narain Singh v. 
Dharam Thakur (i), "They have admitted 
our title. The case should go back. 


Babu Ram Charan, Mazumdar (with him 
Babu Narendra Nath Chaudhury for Babu 
Jitendra Lal Banerjee), for the Respondents. 
—'TIhe appeal is concluded by findings of fact. 
As' regards the first point, section 85, Bengal 
Tenangy Act,does not preclude a Permanent 
Settlement with an under-/a?yat. ‘As regards- 
the second point, it has been found that, 
plaintiffs have failed to prove that they 
are occupancy ratyats, I submit, no casejfot | 
a remand has been made out. . i 

Dr. Dwarka Nath Miter, replied in brief. 


JUDGMENT.—The plaintiffs brought 
this 'suit to eject the defendants on the 
allegation that the plaintiffs were razyats at^ 
fixed rates of the land in dispute and, that 
the defendants were eitherheirs or transferees 
of the heirs of one Bolaram Das with whom 
the under-razyat's settlement had been made.! 
According to the plaintiffs, the original, 
settlement of their superior interest was 
with Bhagirath Das. Bhagirath Das was 
succeeded by Kshetra Mohan and the settle- 
ment with the predecessor of the defendants: 
was made by Drabamayee, the widow of. 


 Kshetra Mohan. "They allegéd that Draba-- 
,mayee could not make a Permanent Settle- 


ment, and, therefore, on the death of Bolaram. 
with whom the settlement was made the, 
landlords had the right to recover possession. 

The defendants contended that the interest, 
of the plaintiffs was that of tenure-holders,; 
and that the Permanent Settlement was, 
made with Beni Madhab, the father: of. 
Bolaram, that this settlement created a 
transferable interest and that the defendants, . . 
therefore, are not liable to ejectment on the, 
death of Bolaram. It is found that the 

plaintiff's interest is that of a raiyat at fixed 

rates. 

On behalf of the appellants itis contended 

that it should have been held that the 
plaintiffs’ interest was that of an occupancy 
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ralyat. But having regard to the pleadings ‘tion whether the parties should or should 


we think, that thelearned Subordinate 
Judge was right in holding that the plaintiffs 
could not.claim a lower status than that 
set out in the plaint. "Taking it that the 


plaintiffs are ra?ya/s at fixed rates it follows - 


that the defendants are under-ratyats. But 
it also follows that section 85 of the Bengal 
Tenancy Áct does not bar the predecessor- 
. in-interest of. the plaintiffs from making a 
Permanent Settlement with the under-ratyais 


or giving their under-varyats a transferable, ' 


heritable interest in the land. The ‘sights 


of the plaintiffs, therefore, to eject the ' 


defendants depends on the nature of the 


settlement .made with their predecessor. - 
The learned Subordinate Judge has held’ 
that, as the plaintiffs failed to prove that - 
settlement was made by Drabamayee with ` 


Balaram ro.or 12 years ago as alleged in 
the plaint, therefore, the plaintiffs case 


must fail. With this decision we are unable ` 
On the admitted facts, that the ` 
plaintiffs had superior title to the land, it ` 


to agree. 


is for the defendants to prove the existence 
of a tenancy, which will entitle them to 
retain possession ; see Narsing' Narain Singh 
v. Dharam Thakur (1). 
to find that the plaintiffs’ case as regards. 
settlement has not been proved. The plaint- 
iff? main case is, that the defendants are 
on the land, and that they are trespassers 
with no rights to remain on the land. The 
defendants admitted the plaintiff's superior 
title to the land, and it is for them to show 
that they have a right to remain, The 
learned Subordinate Judge*has come to no 
finding, whether they, the defendants, have’ 
~ succeeded in establishing any such right 
or not. It will be necessary, therefore, 


decision as to the rights of the defendants 
on the land. If the defendants succeed in 


proving a tenancy, which will enable them | 
- 548, followed 


.to resist the plaintiffs suit in ejectment 
the order passed by the learned Subordinate 
Judge will bea proper order. If, however, 
the defendants are unable to establish a 
tenancy, which gives them the right to remain 
on the land, then the appeal should be 


decreed; and the decree of the Munsif upheld. . 


We. accordingly decree this appeal in 
these terms—the decree of the lower Appel- 
late Court is set aside and the appeal remand- 
ed to that Court for re-hearing. The ques- 


AI 


It is not sufficient |. 


~ 


‘not be allowed to adduce any further evi- 


dence is a matter within the discretion of 
the lower Appellate Court. 

The costs of this Court will abide the 
result. 


N. H. Appeal decreed. 


‘ALLAHABAD HIGH COURT. 
EXECUTION SECOND APPEAI, NO, 329 
Ne OF 1922. 
December 21, 1922. 
Present:—Mr. Justice Rafique and 
Mr. Justice Piggott. 
B, AMBIKA PRASAD AND ANOTHER— 
DECREE-HOLDERS-—APPELLANTS 
versus 
B. JHINAK SINGH AND ANOTHER— 
. .— OBJECTORS-— RESPONDENTS. 
Civil Procedure Code (Act V of 1908), O..X X IT, 
y. 3, O. XL I, v. 4— Appeal by one of several plaint- 


. offs—Other plaintiffs, whether necessary parties— 


Death of joint plaintiff before hearing of appeal, 


' effect of— Abatement of appeal—Decree passed in 


ignorance of fact of death, validity of. 

FA here kd i several plaintiffs prefers an appeal 
iu which the other plaintiffs are also interested, 
r. 4 0f O. XLI of the Civil Procedure Code 
does not authorise him to proceed with the appeal 
without making the other plaintiffs parties thereto, 


. [p. 323. cols. x & 2.] 
to remand the appeal for re-hearing and | 


The effect of allowing an appeal to be heard and 
a decree passed in ignorance of the death of one 
of the joint plaintiffs is to render the judgment 


and decree a nullity. [p. 323, col 2.] 
Balaram Pal v. Kanysha Majhi, 53 Ind. Casi 


Imam-ud-din v. Sadarat Rai, 5 Ind. Cas. 897i 
32 Å. 301; 7 A. L. J. 228, distinguished. 
~ Execution second appeal from the decree 
of the First Additional Judge, Gorakh- 
pur, dated the 23rd January 1922. 

Dr. S. N. Sen, for the Appellants. 

Mr. N. P. Upadhiya, for the Respondents, 

JUDGMENT.—The thiee execution ap- 
peals, Nos. 329, 330 and 271 of 1922, arise 
out of two pre-emption decrees passed by the 


. lower Appellat Court on.the gth April 1921. : 


522.« 
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respect, ol a portion of his landed property, : 
in favour of Jhinak Singh and. Udit Narain., 
Singh. , Ontheiz8th May 1920 and., the 21st 
june 1920 respectively two suits were insti-,. 
tuted. by,two-sets of plaintiffs, the co- -sharers 
of Damri Singh, the vendor, for the recovery 
of possession of the property conveyed by 
the :sale-deed of the 20th May 1919 on the 
ground of pre-emption. Rambaran was tke 
plaintiff in oné suit and Ambika Prasad, 
Ram Charittar Singh,..and. Hubedar Singh 
were plaintiffs. in the second suit. The 
vendees resisted the claim by the denial of 
the custem of pre-emption sét up in the two 
plaints. ‘The learned Munsif, in whose Court 
the two suits were filed, cathe to the conclu- 
sion on the evidence in the case that no cts- 
tom of pre-emption prevailed in the village 
where the property. in.qtuestion. was. situate. 
He accordingly: dismissed..the .two:.claims. 
Two appeals from thestwo.decrees of the 
Munsif were preferred to: the-District Court. 
Ram Baran. preferred an: appeal .: from the 
decree disnuissing: his=suit..and .the second 
a»peal.was-.preferred....by- A mhika. :Prasad; - 
alone. He howewer,:steied.:that.:he. was 
appealing on his own.:behalf and on behalf 
of his.two.co-plaintiffs;namely,.R amiClarits 
tar Singh and. Hubedar Siugh,:though he 
did, not:niaké.them respondents: inthe. ap- 
` peal.- The two, appeals “were “heard; and" 
disposed of. together by the leárned.. District. 
Judee on; the, oth April. X921. “He disagreed. e 
with the Court cof «first instance. and found. : 
that -the custom of pre-emption: obtained , 
in.the village. and decréed the two. appeals. . 
In; case. ot. “Ran: Baran ‘thes lecree; was. that... 
he.should: pay. oue-fourth.-of -the-sale consi: : 
deration within. the specified: period “andi. 
recover possession. of one- -fourth of the prop- . 
erty, in. ‘suit. . In: the; appeal. „of. Ambika- " 
Prasad the. detree. as; thatthe (Ambika) 
and“his- co-plaintifls;; Hnbedar -Singh -and 
Ram Charittar.Singh, should deposit the 
thrée- fourths: of. the.s ale- consideration . with... 
in;.the period specified in sthe decree and 
recover three-fourths;.of the; disputed, propsa 
erty. "Ihe;decree; :holders in „the „two apse 
peals deposited . their., respective amounts © 
of consideration: money. within. the-. prescrib- 
ed. period: and, were. duly. put. in. possession 
of the disputed. property,in proportion.:to,. 
theishares. decreed toithem, Subsequently,- 
two.apnlications were made by the:judgments.. 
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ewe? 


the Mone restitution, cura pa abaan or 
the -allegatis Hn . thata the; decreesathat. hads 


been executed. were: incapable of executions 


prior: 40 ihe: passing. ar pd ac pak by; thes: 
learned District. Judge,on-theigth; A pail. z921 
in the Appeals of Ram ;Baran: sand. Ambikéá.: 
Prasad... The. learned. _ Munsif . alloweds the. 
request. -ol.ythe judgements, dehtorsirtorthis 
extent, that, he, restored... one-fourth: ot: alen 
property tothem,.t. e. „thesharpokHy tubedars. 
Singh. . The . iudgmentadebtors~: preferred i 
two: appeals - on the Execution.Sidesto:theu 
Court. ot ‘the learned:iDistriqt..] udge:-, Ae 


third appeal. was,yreferred by Ambika Pras: 


sad, to the, same. ‘Court objecting. tow the rere 
storation ., of. the share, of: Hubedar Si inghstos 
the. vendees,, the. judgment- .debtors,. "Thea 


learned District, Judge disposed: of the-three--. 


appeals, together. by: one orders Hejwas-ofe 
opinion. that, Hubedar.. haying- died prior-toe 
the passing, of the decree. on.the,. gthe:April- 
1921: the two; decrees..in..both. ithe .appeals.j 
of Ambika „and, Ram. Baran were.a nullity; 
and, therefote;<could..not, be executed, , He. 
alloived: the appeals of ‘the judement-debtors, 
and digmissed.the appeal.of AmbikasPrasadae 
WÉ, haye, therefore, three appeals, before. dus 
two by, Ambika. Prasad, andi. one... by... Rams- 
Baran... ,W&take.up- the. two,appeals,of. Am-4 
bika. Prasad, first... It: is .coritended, on. bes. 
half. cof, “Ambika: Prasad that -thé omiszions. 


> of Hübedat Singh | prio: to the, „9th: Aprilito2r-- 


¿ and to bring the lega! representatives -of, 4 


. Hitbedar Sirigh, "deceased, . on the:recotd.dees- 


not, vitiate the decrée-of thé. gth; April: L926 > 
The: ‘right, to claim pre-emption was a joint, 
right of “Ambika. Prasad, Ram Charittar... 
and Hubedat Singh, and. if Hubedar.singh:.- 
had not joined i in. the suit,ordf he had. died.. 
prior. to thè ' passing of. tlie , decrée. the, right 
of pre-emption, remained intact with ‘Ambika... 
Prasad.:and Ram Chazittat.- It lis. "further. 
urged that it was.the duty. of. the. vendees; 
judgiment- -debtors* to` call the. attention" of. 
the. learned ;Di&trict Judge-to the. “oinission,. 
by Ainbika Prasad to” bring the legal fepre-. 
sentatives of Hubedat Singh on the record: 
and:toi-have-the decree amended. ` THe 
vendees..could not obj;ct nor:conldsthe ExXt- 
cuting- Coürt, decliue: tos execute- the-decreez 
of, the. oth.Aprile-192. z aSqit istoed;a It «is 4 
| argued. that a .Court.executing 4 bezsdectee. , 


~ 
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— 
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< could not.claim a lower status. than that ' 


set out in the plaint. Taking it that the 


plaintiffs are ratyats at fixed rates it follows - result. 


that the defendants are under-razyaís.: But 
it also follows that section 85 of the Bengal 
Tenancy Act does not bar the predecessor- 
. in-interest of- the plaintiffs from making a 
Permanent Settlement with the under-vatyats 
or giving their under-vaiyats a transferable, 


heritable interest: in the land. The “sights | 


of the plaintiffs, therefore, to 'eject the 
defendants depends on the nature of the 
settlement made with their predecessor. 
The learned Subordinate Judge has held’ 
that, as the plaintiffs failed to prove that 


settlement was made by Drabamayee with : 


Balaram ro.or I2 veats ago as alleged in 
the plaint, therefore, the plaintiffs’ case 
must fail. 
to agree. 


is for the defendants to prove the existence 
of a tenancy, which will entitle them to 
rétain possession ; see Narsing Narain Singh 
v. Dharam Thakur (I). 
to find that the plaintiffs’ case as regards. 
settlement has not been proved. The plaint- 
iffs’ main case is, that the defendants ate 
on the land, and that they are trespassers 
with no rights to remain on the land. The 
defendants admitted the plaintiff's superior 
title to the land, and it is for them to show 
that they have a right to remain, The 
learned Subordinate Judge*has come’ to no 
finding, whether they, the defendants, have 
" succeeded in establishing any such right’ 


. or not. It will be’ necessary, therefore, . 
to remand the appeal for re-hearing and |. 


decision as to the rights of the defendants 
on the land. If the defendants succeed. in 


proving a tenancy, which will enable them , 
- 348, followed < 
Imam-ud-dim v. Sadavat Rai, 5 Ind. Cas. 8971 
Tf however: | 32 A. 301; 7 A. L. J. 228, distinguished. : 
2 3 " 
the defendants are unable to establish a ' 


.to resist the plaintiffs suit in ejectment 


the order passed by the learned Subordinate | 


Judge will bea proper order. 


tenancy, which gives them the right to remain 


on the land, then the appeal should be 
decreed; and the decree of the Munsif upheld. , 


- We. accordingly decree this appeal in 
these terms—the decree of the lower- Appel-. 
late Court is set aside and the appeal remand- 


ed to that Court for re-hearing. The ques- - 


AX 


With this decision we are unable ' 
On the admitted facts, that the. 
plaintiffs had superior title to the land, it " 


It is not sufficient . 


~~ 
* 


the lower Appellate Court. 
The costs of this Court will abide the 


N. H. 


at 
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ALLAHABAD HIGH COURT. .-. 


. Execution SECOND ÁPPEAI, NO. 329 ` 


OF 1922. ' 
December 21, 1922. 
Present:[—Mzr. Justice Rafique and 
. Mr. Justice Piggott. 
B. AMBIKA PRASAD AND ANOTHER— 
; DECREE-HOLDERS-—ÁÀPPELLANTS: 
: ver Sus | 
B. JHINAK SINGH AND ANOTHER— 
< OBJECTORS— RESPONDENTS. i 
Civil Procedure Code ( Act V of 1908), O. X X II, 


v. 3, O. XL I, v. 4— Appeal by one of several plaint- , 


iffs—Other plaintiffs, whether necessary parties— 
Death of joint plaintiff before heaving of appeal, 


: effect of— Abatement of appeal —Decrez passed in — 


ignorance of fact af, death, validity of. 


Where one of several plaintiffs prefers an appeal — 


in which the other plaintiffs are also interested, 


- r.4 0f O. XLI af the Civil Procedure Code 


does not authorise him to proceed with the appeal . ` 


without making the other plaintiffs parties thereto, 


. 323, cols. 1 & 2.] 
The effect of allowing an appeal to be heard and 


a decree passed in AERE of the death of one ' 


of the joint plaintiffs is to render the judgment 
and decree a nullity. [p. 323, col. 2] . , 
Balaram Pal v. Kanysha Majhi, 


Execution second appeal from the decree 
of the First Additional Judge, Gorakh- 
pur, dated the 23rd January . 1922. ` 

Dr. S. N; Sen, for the Appellants. 


Mr. N. P. Upadhiya, for the Respondents, ' 


JUDGMENT.—The thiee execution ap- 
peals, Nos. 329, 330 and 271 of 1922, arise 
out of two pre-emption decrees passed by the 


lower Appellat Court on.the gth April 1921. 


53 Ind. Cas; < 
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plaintiff in one suit and Ambika Prasad, 
Ram Charittar Singh,.and. Hubedar Singh 
were plaintiffs in the second suit. The 
vendees resisted the claim by the denial of 
the custom of pre-emption sét up in the two 
plaints. The learned Munsif, in whose Court. 
the two suits were filed, cathe to the conclu- 
siou on the evidence in the case that no cus- 
tom of pre-emption prevailed in the village 
where the’property: in.‘question was. Situate. 
He accordingly- dismissed..the..two..claims. 
Two appeals from the»two. decrecs of the 
Munsif were preferred to: the-District Court. 
Ram Baran, ;preferred .àn. appeal ..from the 
decree dismissing. his suit, atid. the second 
a»peal..was-:prefetted.:by: Ambika. :Prasad; 
alone. .Hez.however,istated..:that.;he. was 
appealing on his own.behalf and on behalf 
ot his .two:co-plaintiffs; namely,.R amiClHarit- 
tar Singh .and.Hubedaf Singh,::though he 
did. not=niake them: respondents -iucthe:ap- 
 peal- Thé two appeals “were heard; and; 
disposed of -together.by the learned. istrict. 
J udge.on ‘the, Oth. Apr ils.X OZI.:. He «disagr eed... 
with the Court cof -first-instance and found: > 
that the-custom -of pre-emption -obtained , 
in.the village arid. detréed the two. appeals. , 
In; gase. of, Ram Baran the:decree;was-that... 
he-should:pay. one-fourth-of -the: sale :consi<. 
deration within. the specified: period ~and: 
recover possession. of one-fourth of the prop- . 
erty,in.suit.,. In: .the. appeal... of . Ambika. 
Prasad the .devree:-was;, that. he. (Ambika). 
and~ his:-co-plaintiffs;: Hibedar -Singh--and 
Ran; Charittar.Sinzh, should deposit the 
three-fourths: of the.sale consideration with... 
in;.the. period specified in:the decree and 
recover „three-fourthsnof. the: disputed, prop-p 
erty. .The;decree;holders;in-the „two apze 
peals deposited their. respective amounts ~ 
of consideration money. withiu. the--prescrib- 
ed. ,period:.and..were; duly.;put. in..possession 
ofthe disputed. property:in proportion..to.. 
theishares, decreed -toithem.,, Subsequently,- 
two apnlications were made by theijudgments.. 


[rgt | 
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been .executed.; were: incapable of- execution: 
lor. the reason. that-H ubedar;Singh:had.diedz 


prier,to .theg..passing..of..the.«deerees: by: then 


learned. District. Judgeion-theigth: April 19212; 
in the.appeals of';Ram -Baram and.Ambika.: 
Prasad..!. The. learned... Munsil-. allowedy the: 


_ request... ob. 5the;, jude;mentsdebtors: stor this ; 


extent. that, he, restored. one-fourth- of: thes 
property to.them,.t, e. the;sharmolHubedar-. 


Singh.. The . judgment«debtors.. preferred. 


two;appeals..on the Execution:Sideitoathes 
Court..of the learned-:;Distrigt..Judgez=.A a 
third appeal was.preferred by ;Ambikn-Pra*; 
sad, to the same Court objecting £o»-the reza: 
storation of theshare, of. Hubeédar Singhztoo 
the; vendees, the. judgment-debtors.. Thea 
learned District Judge disposed-of the-threes. 
appeals, together. by. one;order;s Heiwas«ot« 
opinion. that,,Hubedar. having. died prior-to; 
the passing. of the.decree: on.the, othzApril- 
I92I; the..two, decrees.in.:both. the appeals}: 
of Ambika and, Ram Baran were.a nullity; 
and,. therefore; could..not. be executed, , Hes 
allowed;th¢ appeals of the judgment-debtors, 
and dismissed the appeal. of Ambika:Prasadk¢ 
We, haye, therefore, three appeals, before nsus 
two by Ambika, Prasad and, one. by, Rams. 
Baran. , Wetake.up.the two,appeals,of.Am-, 
bika: Prasad, first." It; is .contended. on pesi 
half. of, “Ambika: Prasad dhat the, oroission: 
to bring to the notice of the Court.the death- 
of Hubedat Singh prioz.to the.oth- Aprili19271« 
and to bring the, legal representatives ofa 
Hiibedar Singh, deceased, .on the-reeord.dees: 
not, vitiate the decrée-of the. oth, Aprili92.., 
The: right to claim pre-emption was a joint, 
right. of Ambika. Prasad, Ram .Chagittar.. 
and Hubedat Singh, and:if -Hubedar Singh. 
had not joined in. the suit. orif he had, died. 
prior.to the’ passing of the , decree. the, right, 
of pre-emption remained, intaet with Ambika, 
Prasad “and Ram Charittat.;- It is further. 
urged that it was.the' duty. of the.vendees;. 
judginent-debtors’ to" call ‘the. sattention™ of. 
the, learned. District Judgé;to the omission, 
by Ainbika Prasad to: bring the legal repres.. 
sentatives of Hubedat Singh on,the record: 
and: -to'-have the decree amended. ^ THe . 
vendees..could.not ebj.ct nor.conldzthe Exe- 
cuting, Court, decline. tos execute-the-deeree2: 
of -the:-oth April. 1921 2 asqait :stoed;a It cis 


argued that a Court.exeeuting, Ahezdecree... . 
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cannot co behind the decree.’ If there, is- 
any legat defeét in the decree itis not for 
the Executing Couit to recti! ty it "but the’ 
proper course is to ask the’ Court which 
has passed the decree fo amend or rectify 
it. On' the other hand, the argument for the 
vendees is that the dec. e against a dead 
person is a nullity. Further, it is said that 
the tight of pre-emption’ was not a joint 
right of Ambika Prasad, Ram Charittar and 
Hubedar i in the sense that if oné fell out or 


declined to sue or ‘died during the pendency. 


oi the suit the right survi ved to the oher 
two, 
siblethat Hubedar's share could be described 
as one-iourth. In any case, sirone ‘stress 
is laid upon the fact that the decree of the 
9th of April 192: in the appeal ob Ambika 
Piasad was passed after the death of Hute- 
dar and, therefore, it is a nullity. In sup 

port of thi is contention reliance is placed on 
the cise of Imam-ud-din v.  Sadarat Rai 
(1). That case is a converse of ,the present 
one. In that the decree was passed by a 
Bench ot this Court ‘in ignorance of the fact 
that one of the ‘responder its was dead. 
sequently, an application was made tor 
review and the question was raised whether 


the decree was'a good and ‘valid decree.. 


It was^held -by -two learned Judges of this 
Court that: the decree having been passed 
against the respondents alter ore of them 
had been dead it was a nullity. It might, 
however; be ‘argued on behalf of Ambika 
Prasad that the principle underlaying that 
decision does not apply to his appeal, inas- 
much as*the’ decree against the vendees 
could not'be split up,as the shares of the ven- 
dees perhaps wete not specified in the sale- 
deed. In the present case Ambika Prasad 
is not seeking to split up ‘the shares of the 
vendees but is enforcing his right ^ of pre- 
emption which he: had jointly with Charittar 
and Hubedar a2ainst three-loutths of the 
disputed property. This obiection is sufi- 
ciently met by another case, that of Balaram 
Pal v. Kanysha Majki (2). 
to us to be absolutely in point. It was laid 
down there that'Where one of several plaint: 
ifs prefers an appeal in which the other 
plaintilfs are -also interested, 1. 4, O. XLI 
oi the Civil Procedure' Code does’ not 


authorise him to proceed with the appeal 


(1) 5 Ind, Cas. 897; 32 A: 391; 7 A, lu. J. 229; 


(2 53 lud, Cas, 548," 
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Nor was ‘it a right that was so divi-- 


Sub: 


This case seems. | 
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without making the other plaintiffs parties 
thereto. Further, it was laid dzwn that 
the effect of allowing an appeal to be heard 
and decree passed in ignorance of the death 
of one of the joint slaintifs i is to render the 
judgment and decree a nullity. We, there- 
fore, are of opinion that the decree in favour 
ot Ambika Prasad, RanCharittar and Hube- 
dar having been passed after Hubedai had 
did was a nullity and was not capatle of 

ection. The vendees are eutitled to Te 
icd to the three fcuiths of the disputed 
property. The appeals of Ambika Prasad; 
therefore; fail and aie dismissed with ‘costs 
including fees in tbis Court cn the higher 
scale, if any. 
The appeal ot Ram Baran stands on uite 
a diferent footing. He had brought a sepa- 
fate suit in the Conrt ol the learned Munsif 
aud on his claim having been dismissed had 
preferred a separate appeal. it is true that 
his appeal and that of Ambika Prasad were 
heard together and disposed of hy one and 
the Same . judgment by the learned District 
Judge but he was decreed one-fourth share 
o! the disputed property on the payment of 
one fourth ol the sale consideration. He 
had mentioned in'his memorandum of appeal 
tiat Hubedar was dead and he was going ' 


“to bring the legal representatives of Hubedar 


on the record as respondents in the case. 
Hubedar was merely a pro furma defendant ` 
in the suit in the Court of the Munsif and in l 
the appeal of Ram Baran, Hubedar would 

still have been a Aro forma respondent. The 
omission by Rainbaran to bring the legal re-' 
presentatives of Hubedar on record as re- 
spondents to his appeal would not affect the 
merits cf his appeal. We,therefore, think that 
any illegality in the decree of Ambika Prasad ` 
woüld not affect the decree in favour of ' 
Ram Baran. Theorder of the learned Dis- 
trict Judge allowing restoration to the ven- 
dees in respect of the share decreed to Ram 
Baran, 7.¢., one-fourth of the disputed prop- 
erty, iserroneous. W e, therefore, allow the 
appeal of Ram Baran with costs including `’ 
fees in this Court on the higher scale and set: 
aside the order of the learned District Judge 

with regard ‘to Ram Baran's share. 

S. D, | Order accordingly, 


ar A 
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CHANDRA KUMAR BASU V. SASHIMUKHI DEBI, 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE No, 1847 
OF IQIQ. 

March 30, 1922. 

Present -—Justice Sir John Woodroffe, Kr., 
and Mr. Justice B. B. ‘Ghose. 
CHANDRA KUMAR BASU-—-DEFENDANT 

NO. 3—APPELLANT 
versus 
Rani SASHIMUKHI DEBI AND OTHERS— 
RESPONDENTS. 

Civil Procedure Code ( Act V of 1908), O. I, v. 3, 
O. Il,r. 3—Swit for accounts against cashier and 
for “negligence against supervisor —M isjoinder. 

A suit for accounts against the plaintiff's cashier 
and for negligence against his Sadar Naib making 
the latter liable to re-pay to the plaintiffs such sum 


of money as may have been lost by his failure in, 


his duty to supervise the work of the cashier, is 
bad for misjoinder of causes of action and parties. 


Appeal against a decree of the District 
Judge, Dacca, dated the 26th of July 
1919, affirming that of the Subordinate 
Judge, Fifth Court, Dacca, dated the 8th 
April 1918. 

Babu Dwarka Nath Chakrabarti (with 
him Babu Atul Chandra Gupta), for the 
Appellant.—The defendant No. 3 is the 


appellant. The appeal arises out of a suit: 


for accounts and also for money due on such 
accounts being taken from defendant No. I 
who was a co-sharer of the plaintiff. Defend- 
ant No.3 is the Sadar Naib of defendant No.1. 
There ought not to have been any decree 
against me. Defendant No. 2 is the surety 
of defendant No. x. Their case is that if 
any money is due against defendant No. 1 
then I must be held liable as being careless 
and negligent and having colluded with 
defendant No. 1 as his superior officer. 


They have also claimed damages for con-- 


tributory negligence against me. There is 
no allegation that I have misappropriated 
the money. I submit my liability does not 
arise till defendant No. 1’s liability has been 
established. They ought to bring specific 
case against me. 

Dr. Dwarka Nath Mitra (with him Babiüs 
Debendra Nath Mandal and DwijendraKumar 
Duit), for the Respondents.—Our case is that 
the defendants are jointly liable for ail 
damages caused to our estate. He was to 
have checked the accounts which he not 
having done, the cashier has misappropri- 
ated the money. - The causes of action are, 
no doubt, different but they arise out of the 
same transaction, and, therefore, they can 


be joined in same suit, Refers to O. I, r. 3, 
Civil Procedure Code, Compania Sansinena 
v. Houlder (1), Ramendra Nath Ray v. 
Bvojendva Nath Dass (a), Krishnajiban 
Sanyal v. Mahammad Masiuddin Mandal (3). 

Babu Dwarka Nath Chakrabarti replied 
in brief. l 

JUDGMENT.---This is a suit brought by 
the plaintiffs-respondents for account against 
defendant No. I, who was their cashier, 
and defendant No. 2 with whom in the 
present appeal we are not concerned, and de- 


- 


fendant No. 3, the apnellant before us who . 


was the Sadar Naib. -It is alleged that money 


is due by detendant No. r on account being - 
taken against him and that the appellant, . 


the Sadar Nath, is responsible for any 


loss which the plaintiffs may have sustained . 


through action oromission of their cashier, 
which loss has been occasioned by his negli- 
gence, his duties being, amongst others, to 
supervise the work and to sign the jama- 
kharach of the Sadar Khazanchi. An obe 
jection has been taken in this appeal to this 
suit on the ground that itis bad for misjoinder 
of causes of action and parties. I think 
this objection is a sound one. 

Itis a suit for accounts as against defend- 
aut No. r and a suit for negligence against 
the appellant who becomes liable to re-pay 
to the plaintiffs such sum of money as may 
have been lost by failure of the first defend- 
ant to carry out his duty. There having 
been such a misjoinder the suit has been 
left, as may beexpected, in a very anomalous 
position. Tor, so far as I can read the 
judgment, there is no distinct finding that 
the appellant is liable for such a sum of 
money as may be found payable on the 
account which has been directed by the 
judgment azainst defendant No. 1. It may 
be, so far as I van read the judgment, that 
the appellant before us may show that he is 
not liable at all or that he may be liable for 
a lesser sum than is found. upon the account 
as being that for which defendant No. x is 
liable. At one time I was disposed to think 
that this mizht stand in the wav of the 
appellant's appeal. Put T think it does not, 


(1) qo 2 K. B. 354; 79 L. J. K. B. 1094 ;. 
103 L. 333- 

(2) Phe i. E 944; 45 C. TITI; 27 C. LJ, 
158; 21 C. W. N. 794. 

(3) 63 Ind. Cas. 2441 33 CL. J. 369. 


^. 
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KUNJILAL V. PANNALAL, - "ME 
for this reason that there is a decree affecting 


him and it is tound, at any rate, as against | 


him to this extent that it seems to say that, 
on the final takiug of the accounts, he may 
be liable in respect of some tunascertained 
sum. 

In the result, I must hold that the judg- 
ment and decree of the lower Appellate 
Court should be set aside and the suit must 
be dismissed as ‘regards appellant No. 1, 
who will be entitled to his costs in both the 
lower Courts and in this Court. 

Ghose, J.—1 agree. ec 

B.N, A Suit dismissed. 


NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 
SECOND CIVI, ÁPPEAI, NO. 245 OF 1921. 
‘October 23, 1922. 

Present — Mr. Batten, J. C. 
KUNJTILAL AND OTHERS—DEFENDANTS 
APPELLANTS 
VEYSUS 


. PANNALAL AND ANOTHER—PLAINTIFFS 


-—RESPONDENTS. 


C.P. Tenancy-Act ( X I of 1898)— Prior mortgage ` 


Of tenancy lands—Malguzar not  consenting— 


Validity as against morigagor— Priority over. 


subsequent mortgage. 
Ás between the mortgagor and mortgagee a 


"mortgage of a tenancy holding is valid unless and 


until it is avoided by the malguzar.. A mortgage 
which has not been consented to by the malguzar 
wil not fail to have priority over a subsequent 
mortgage simply because it had not been consented 
to by the malguzar. 


Appeal from. a decree of the District 
Judge, Nimar,; in Civil Appeal No. 142 of 


1920 dated the 24th February ro2r. 


Dr. H. S. Gour, for the Appellants. 

. Mr. M. Gupta, for the Respondents. 

JUDGMENT.—There is no force in this 
appeal. The first two grounds of appeal 
contest the finding of fact that the then 
-malguzar, Balwantrao, did in 1916 give 
consent to the mortgage in suit at the time 


when he compromised the suit which he 


brought against the mortgagees, because - 
they had not obtained his: consent prior 
to the execution-of the mortgage. I can 
.find no ground on which the finding of the 
lower- Appellate Court that the malguzar 
did so consent can be validly attacked ; it 
is a clear finding of fact which is binding on 
this Court and is, moreOver, in my opinion; 
undoubtedly a correct finding. It is further 
argued as a point of law that the appellant’s 
mortgage of 1913, which was concurrently 
consented to by the malguzar, has priority 
over the mortgage of 1908, sued on by the 
plaintiffs, which was not consented to by 
the malguzar till 1916 after the date of the 
appellant’s mortgage. It is argued that a 
mortgage which has not been consented to 
by the malguzar must be held to be in abey- 
ance, to have no real existence, and to be 
in fact void until it is so consented to by the 
malguzar and can, until it is so consented to, 
have no priority against another mortgagor 
of a later date. No authority whatever 
has been cited in support of this proposition, 
which appears to me to be contrary to the 
principle that, as between the mortgagor - 
and mortgagee, a mortgage is vaild unless 
and until it is avoided by the malguzar. 
The appeal is dismissed with costs. $ 
G, R, D. A bbeal dismissed. 
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HARA PRASAN NA- BANDOPADHYA v. “ARAB ALI, 


CALCUTTA HIGH COURT. 


, Dooly Chand , v.» Mamuji Musa (3). 


.LÁPPH AL, TROX ÁAPPRLLATE "DECREE No, 871 . . The defendants. Nos. 5 5.to. 7 never.appeared. 


~ 


OF 1920. 
Mav IQ, 5922. 
; Pr isei :—Mr. Justice Walinsley and 
; ^ Mr. Justice Suhrawardv. 

HARA PRASANNA.BANDOPADHVA 
DEPENDANT No. I— APPELLANT 
VUISHUS 
ARAB. ALI, AND, ON HIS DEATH, TWO OF 
HiS HEIRS AND LEGAL “REPRESENTATIVES, 

^ JABEDA KHATUN AND. ‘ANOTHER, 
MINORS, BY THEIR- GUARDIAN ad litem, 
Mr, F. B. COUNSEL, THE DEPUTY 
REGISTRAR OF THIS COURT, AND 
ABBAS ALI AND OTHERS— PRO FORMA - 
DEFENDANTS AND SABDAR ALI— 
PLAINTIFF—RESPONDENTS. 
Arbitration — All interested ` persons not joining 
-in application for veference— Court, Wa 9^ 
"to make veference. 
. Where all the persons interested do not join. in 
ail application for reference, to arbitration, the 
Court has no jurisdiction to make the referénce. 
Dooly Chand v. Mamuji Musaji, 4i Ind. 


Cas. 295; 25 B Tad 339; 21 C- .W. 2 di relied 
on. 


EX» 39 


Appeal against the decree of the Subordi- 
nate Judge, First Court, Bakarganj, 
dated the Tth of December, 1919, affium- 
ing the decree of the Officiating Munsif, 
Second Court at Bhola, dated the rit of 
January 1919. 

Baku Suresh Chandra Talukdar, for the 
Appellant.—/The defendant is the appel- 
lant. 
recovery of possession. There was an cx 
parie decree on oth August rgrs, which 
“was restored on 31st July 1916 by the 
Appellate Court. During that trial the 
inatter was referred to arbitration by persons 
including present plaintiff, bat excenting 


defendants Nos. 5 to 7. The award was given ` 


on I9th December, 1917. The present snit is 
for the setting aside of the award. When 
the award was given we adduced cx parre 
evidence also before the Court. Refers to 
Lal Mohan Pal v. Surya Kumar Das ( (1), 
Chairman of | ihe  Purnea Munici 

pality v. Siva Sankar Ram (2), 


- 


(I) rr C. W. N. 1152. 
(2) 33 C, 899. 


y. by 


The appeal arises out of a suit for, 


dn that suit. and, therefore, they .cannot Fe 
called as. interested. parties. . Refers . to 
| Girtia’ Nath Roy v. Kanai: Lal. Mitra 44). 
Then there was also ex parte evidence. I 


. submit the absenting defendants. were not 


interested persons. There. is the- ex. parte 
decree. The present plaintiff is now estopped > 
[roin questioning, the.;dezree. . Even now 
"he is, not present in: this, appeal. 

No one appeared for the:Respondenis. . 

Babu Biraj Mohan. Mazumdar, for- the 
Deputy. :Registrar. 

JUDGMENT.—This appeal is preferred 
the defendant -whose name js Hara 
Prasanna Bandopadya: The respondent, 
Sabdar Ali Chonkidar, who does not appear, 
was one of the defendants in the suit brought 
by Hara Prasanna some years ago. That 
suit was eventually made over to arbitrators 
on the application of Sabdar Ali and some, 
but not all, of the other defendants. The 
decision of the arbitrators was “against 
Sabdar.Ali.. He made, an objection to the 
award but that was: dismissed for delault.- 
He made. another ‘objection: in the course 
of execution proceedings. "That, was also 
reiected. Now,- he: has brought the. suit, 
out of which this appeal arises, to have the 
award set aside and the Courts below have 
set it aside on the ground that three.of the 
defendants in. the original suit, that is-to 
say, Nos. 5, 6 and 7, Were not parties to 
the application. for reference to arbitrátion. 
In support of this view ‘both Courts, have 
referred to several decisions ,of. this i Court, ; 
-one of. them is the case reported as Giriją 
‘Nath Roy v. Kanai Lal. Mitra (4) to, which 
Iwasa party. The view: we took there, WAS 
that. the .ntire foundation. of the Cuurt’s 
jurisdiction to make the reference: disappear: 
ed when it was found that all the persórs 
interested had not joined in the ,applicatior. 
Tt follows, therefore, that; in mx Sedane, 


a*u- F 


+ 


5:03) 41. IndeCas.. 265.4 25 C. I, J- 339 are Wu 
287. 


tah 4,3. Ind , C85, , 169: ie e 1. 


1. 339; at. t; 
EI l | P 


‘Nol. 71] 
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RAJENDRA NARAYAN CHAUDHURY -VJABU: NASAR AHIVA., 


.As-correct'and. this:appeal must be«disimissed. 

“We make no: order ‘tor costs, as Sabdar Ali 
Choukidar does not appear. 
Suhrawardy, J. m a:rree, 


W.S. A, 


. Appeal dismissed, 


e 


GALOUTTA “HIGH - ‘COURT. 
" KPPRAL FROM APPELLATE DECREE NO. 1533 
OF 1920. 
" .July 18, 1922. 
` Prescnt; —Mr- Justice Walmsley and 
Mr. Justice B.B. Ghose. 

“RAJ: ENDRA NARÀYAN CHAUDHURY-— 
“DEFENDANT NO..3-——ÀPPELLANT 
UCYSWS 
‘Khan’ Bahadur Moulvi ABU NASAR 

ÁBIYA—PLAINTIFF AND OTHERS— 
“DEFENDANTS OS. I, 2; 4—RXSPONDENTS, 

! Landlord and ` tenant- Putni, if cam, be' created 
“over “-andther € piitni—) A: ssigniieni - "of 'Zemindar's 
‘tight tov *ecelve trént? from = putsidar— ntevest of 
assignee, tif oansbersold under Putri! Talks’ Regula- 
Hou( VIII.of 1819)— Putni sale withoul jurisdiction 
Purchaser, position of. 

"DThe-^Zémihüar^of a'"dertain- estate" granted'!a 
^putnirleasé: of ‘the: ieiitire tr6-atnas of ‘the property 
vto ‘the-defendants sin. 1881. A.-who acquüired'an 
interest in x-anna ‘share- of the: Zemindary in 


1895 ‘tredted” a quoi in "respect of this share 
“Ga fávour-of &B.: Thereafter, 


‘there "was a’ sale 


lof"the'riterest of” B. "under ` Regulation ` VIII“ of 
'I8r9: whick wasi purchased by the plaintiff who 
-then.sued-the deféndants' for rent `of`the putni 
^to. tbe extent of r-duna share: 

‘Held, (1Y that the plaintiff had no right to 
*recover rent from the’ defendants ' and “the 
“relationship of landlord and tenant did not exist 
between the parties; [p. 330, col. 2.] 
jS that the whole scheme of the Putni Taluks 
"Regulation was that the. putnidar > awas” "the only 
‘person: whose interest Could be^ ‘sold "under ` the 
` Regulation: and not ‘thé ‘interest’ `of- d"pér$on in 
.the position-of B. by whatever name it might 
be called. 'The- mere. giving of the’ name ‘of 
_ putni to the interest, of B. would not make ita 
“putni Jas conteinplated by the Régulation so as 
- to “bring into play al! the’ provisions of the Jaw. 
- Therefore, the sale under Putni Taluks Regulation, 
VIE of 1819 at which the: plaintiff. had pur- 
‘chased was’ without n and the plaintiff 
‘had’ acquired-no title. [p. 330, col. 1] 

‘The ‘idea’ ‘of' a putn? being created: 'óver an- 
“other. putni is ábsolutely foreign to the scheme ‘of 
‘the Putni Taluks Regulation. There c however, 
'bé nó"objectiod"to the "ássigtiment of the right ‘of 
-the Zemindar to "receive dent ‘fromthe putnidar 
-which he'is:éhntitled: to"get under thé Putni Settle- 
ment, for--exainple, he- may create ‘an ifara ‘or 
"hb may. execute a mortgage and make over posses- 
“gion to^ thé’ niortgágee. In such cases, thé assignee 
“of the Zemihdar's nterést' would ' be-entitled to 
recover rent'írom ^ the: puthiday by ‘virtue lof 
the assignment; |p. 329, col. 1.] 

Madhu’ Sudan Chaudhuri v. Debendra Nath 
Sarkar, 66 ‘Ind. Cas. 200; 34 C. Iv. J. 79; 49 C. 4951 
11922) A. IV RAC.) 412 ‘and Ramsona Choudhiurant 
v. ‘Nabakumar' Sinhaj 16 ‘Ind: Cas. 90; 13 C. L5]; 
.404; 16 C. W: N. 805, referred to. 

J okar Mull v. Bhupendra Nath Basu, 
Cas. 1108; 34 C. I, J. 79, distinguished. 


67 Ind. 

Appeal ‘against a: ‘decree of the ~Subor- 
dinate Judge, ‘Second Court, ` Sylhet; datéd 
the‘ 6th March 920, affirming | that of 
the Munsif, Fourth Court, Habigiinj;-datéd 
the 23rd December IOrI8, 

‘Babu Hemendra Kumar Das, for the Ap- 
pellarits. —The defendant No. 3 is the'áp- 
pellant. The appeal arises out of a suit for 
"rent. “The facts shortly are these — 

"The original owner ‘of the “entire ‘Ze. 
'méudarv: was ‘Abdul Rahman who grant- 
-ed a $utni'lease of the same to ‘predecessors 
- of: defendants. -In r895 Bhuban Babu 
acquired I-anna' interest in the *Zeniin- 
dary. ‘He granted a putini ‘in respect 
of his share to Fatima Banu, In 
execution of a decree against Fatima under 
the Putni'Taluks-Regulation; her -interest 
was sold and it was purchased by” the 
plaintiff; On that basis the present suit is 
brought. I deny any relationship of 
landlord and tenant. The Courts belów 


— ..828 


have decreed the suit. My submission 
.is that Bhuban Babu was not entitled 
to create a new puini  superseding 
the one made by Abdul Rahman. That 
_puimt was in respect of the 16-annas 
ot the estate. There cannot be another 
puint in respect of one anna share over 
“the original one. That is against the Putni 
. Taluks Regulation itself and is contrary 
“to the intention of the Legislature. Bhuban 
Babu could have taken an assignment of 
the Zemindar's interest. Madhu Sudan Chau- 
dhuri v. Debendra Nath Sarkar (x). I would 
submit, therefore, that the putni lease grant- 
. ed to Fatima aniounted to an assignment 
. of the Zemindar’s right to rent from defend- 


ants. Therefore, the sale at which 
plaintiff purchased was held without 
jurisdiction. Therefore, the plaintiff 
could not have acquired any title. We 


. cannot sue for setting aside of the sale 
. under section 14 of the Putni Taluks Regu- 
lation. Further, Fatima could have no right 
to recover rent from us. Her interest 
and that of ours are co-ordinate. There- 
fore, the plaintif in that view also is 
not entitled to maintain the suit. The 
learned Judge relied upon Raj Kumar 
Majumdar v. Probal Chandra Ganguli (2) 
in support of his judgment. But that case, 
I submit, has no bearing at all to the pre- 


* - gent case. I submit, therefore, both Courts 


have laboured under an erroneous view 
. of the Putni Law. Their decree cannot by 
` any means be supported in law. 

Babu Surendra Nath Guha (with him Babu 
Benoyendra Nath Palit), for the Respond- 
ents.—I submit the Courts below are right 
in their view. See Johar Mull v. Bhupendra 
Nath Basu (3). The case in Raj Kumar 
Majumdar v. Probhal Chandra Ganguli (2) 
is exactly to the point. Bhuban Babu 
was perfectly entitled to create a new 
futini which cannot be treated as .an assign- 
ment of the Zemindar’s right to rent. "The 
defendants cannot now question the sale. 
See Ramsona Choudhurani v. Nabakumar 
Sinha (4). The sale was held with 


(1) 66 Ind. Cas. 200; 34 C. L. J. 76. 
K 9 C W. N. 656. 

3) 67 Ind. Cas. 1083 34 C. L. J. 791 49. C, 495! 
(1922) A. J. R, (C.) 412. 


(4) 10 Ind. Cas. 90; 13 C. L. J. 4041 16 C, WN. . re pak inti 
d dk. . out jurisdiction and the plaintiff has .ac- 


. 805. 
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jurisdiction -and my purchase is perfect- ` 


ly valid. I submit I am entitled to rent 
from them. l 

Babu Hemendra Kumar Das, replied in 
brief. 


JUDGMENT. 

Ghose, J.—-This appeal is by the defend- 
ant No. 3 and it arises out of a suit for 
rent brought by the plaintiff under the fol- 
lowing circumstances. One Abdur Rahman 
was the Zemindar of a certain estate. He 
granted a uinti lease of the entire 16-annas 
of thẹ property to the predecessor of the 
defendants sometime in 1881. Subsequently, 
one Bhuban Babu acquired an interest in 
I-anna share of the Zemindarv in 1895. After 


‘acquiring this interest, he created a putni 


in respect of this r-anna share in favour 
of a lady Amatul Fatima  Banu. Some- 
time after that, Bhuban Babu sold the 
interest of Amatul Fatima Banu under 
Regulation VIII of 181g and it was pur- 
chased by the plaintiff. 'The plaintiff has 
now sued the defendants for rent of the 
juni to the extent of r-anna share, 
The defendant No. 3 alone contests 
the plaintiffs claim and he denies the re- 
lationship of landlord and tenant and 
contends that the plaintiff has acquired 
no interest in the property entitling him 
to recover rent from him as putnidar. 
Both Courts below have given the plaint- 
iff a decree for rent. The learned Sub- 
ordinate Judge relies upon the case of 
Raj Kumar Majumdar v. Probal Chandra 
Gangult .(2) for the proposition that it was 
open to Bhuban Babu to create a putni 
tenure over the head of the putni of the 


defendants. - 


It is contended before us by the appellant, 
first, that Bhuban Babu had no authority 
to create a second putni intervening between 
the defendant's putni and the Zemindar's 
interest and, secondly, that assuming that 
the puini lease granted in favour of Fatima 
Banu, the plaintiff’s predecessor, amounted 
to an assignment of the right of the Zemin- 
dar to recover rent from the defendants, 
such interest created in favour of Fatima 
Banu was not a putni lease as contem- 
plated by Regulation VIII of 1819 and 
the sale held by the Collector under that 
Regulation of the interest of Fatima Banu 
at which the plaintiff purchased was with- 
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guired no interest whatever by virtue ‘of . 


it. The appellant points out that there 


are certain other cases which deal with this - 


question aud he refers to the cases of 


Madhu Sudan Chaudhuri v. Debendra ‘Nath - 


Sarkar (1), Nilambar Ghosh v. Mir Mohasan- 
uddin (5), Johar Mull v. Bhupendra Nath 
Basu (3) and Jarraw Kuwart Saheba v 
 Hanifuddin A kanda (6). 

With regard to the.case of Raj 
Kumar M ajumdar v. Prebal Chandra 
Gangul (2); on which the, Subordinate 
Judge relies, the, learned Judges who 
decided. that case speak very genetally 
about the position of a person who accepts 
a putni over the head of another putni. 
They say this: The . “creation of two 
puimis one above the other, no doubt, in- 
troduces confusion into the ordinary 
grades and nomenclature of sub-infeudation, 
vet for the purpose of this suit, all we hold 
is that the plaintiffs putini lease consti- 
tutes an intermediate tenure between the 
Zemindar and “the defendants and that, 
therefore, the plaintiff is entitled to de- 
inand the rent which the defendants 
are bound to pay to their superior land- 
lord". 

Apart from all authority, it would ap- 
pear that the idea of a putni being creat- 


ed over another putni is absolutely foreign . 
of the Putni’ Regula-. 


to the scheme 
tion and any one familiar with the 
status of a putnidar. would consider this 
‘position as anomalous. In the Putni Re- 
gulation,, a putnidar 
certain rights as against the Zemindar. 
Tbe $uinidar is described as a talugdar 
of the first degree and it is difficult to 
imagine that a tenure can be created over a 
lalugdar of the first degree. "There can, 
however, be no objection to the assign- 
ment of the tight of the Zemindar to re- 
ceive. rent from the putnidar which he is 
entitled to get under the Putni Settlement; 
for example, he may create an ara 
or he may execute a mortgage and 
make over possession to the mortgagee. 
In such cases, the assignee of the 
Zemindar's interest would be entitled 
to recover rent from. the putmdar by virtue 
of the So This position seems to 


(3) 67 Ind. Cas. 105; 34 C. L. ].77. 
Vid s Cas. 471; 14 C W.N. 359. 


of the- defendants. Tt 
‘fore, that Fatima Banu's interest was- not 


has been given 


have been made clear inthe case of Madhu | 
Sudan Chaudhuri v. Debendra Nath- Sarkar 
(I), where Mr. Justice Caspersz says that the ` 


name given to the assignee of the Zemin- 


dar’s interest to recover rent is immaterial. 
The case of Johar Mull v. Bhupendra 
Nath Basu (3) does not really touch the 
question. That is'a case in which the . 
defendant claimed a mukarari interest 
and the plaintiff sued for rent as a 
superior lessee under a lease creating a 
superior title over the mukararidar, and 
it will be noticed that, in that case, the 
learned Judges are equally guarded in 
their language as to the creation of a putnt 
interest over another putni. In those 


. cases, however, the plaintiff could recover . 


rent on the basis of a title derived from 
the: Zemindar as assignee of the interest 
of the Zemindar to recover rent from the 
puinidar. But in the present case, the 
position seems to be somewhat more 
complicated and one of the complications 
contemplated in the case of Raj Kumar 
Majumdar v. Probal Chandra _Gangull 


(2) has taken place. The Subordinate 
‘Judge finds that  Bhuban after his 
purchase ignored the putni of the 


defendants and granted a new puint to 
Fatima Banu. Therefore, the interest which 
"was created in favour of Fatima Banu 
by Bhuban was on the same plane às that 
would appear; there- . 


superior to that of the defendants. "Then, 
the question comes whether, assuming that 
it was superior interest, this could be sold 
under Regulation VIII ‘of r819. The Col. 
lector assumed jurisdiction for the pur- 
pose of sale under that Regulation, as the 
lease. created in favour of Fatima Banu 
does not mention that the interest created 
in her favour was an interest between the 
putnidar and the Zemindar..The Regulation 
does not contemplate the sale of such an 
interest nuder its provisions and, if it had 
brought to the notice of the Collector that 
Fatima s interest was not that of an ordi- 
nary $uinidar but that of one above 
a juinidar, the Collector surely would not 
have put the provisions of the Regula- - 
tion in force to effect the sale, as the 
Revenue Authorities do not recognise such 
a puint. The question, therefore, is whe- 
ther the plainti& has acquired any interest 
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;»byasuch sale, —zReferencechas deen: made * Fatima Banu:was co'ordinate-WitH the! ‘nf 

On, belialf of :the:respondentito:the -casevot ::the defendants. In: this «view, "Fatima 
-wRamsona . Ghoudhurani w. . Nabakumar : Banu cannot bersaid:to- haveracquired any 
-Sinka .(4| «in :support. of the --pro- interest vas against t:the defendants. "In 
"position thatia :sale:under ::the Regula- my opinion;.the :pluintiff has*no: iight'to 
‘tion can only be: questioned by.a-yper- wecover.rent front :thendefendantsanhd the 
x Son entitled: to: do..so under section: r4'0f v relationship.-of:-latidlord- and' ttenant!! does 
.-the - Regulation and; that ‘the title of fhe-.;noteexist between the parties. l 
p purchaser: under. the Regulation-:sale::can- The appeal must; therefore,. be ^'àllówed 
. not be ouestioned:collaterally. Putithe learn- vand the suit dismissed with::costs!im ali 
. ed; Judges in that case observed that the .. Courts. : 
asale -must -be held .with jurisdiction, . Walmsley, J.—1 agree. 
„and the sole question inthe present:-case 7B. N. : "s 
is whether the: Collector ‘had. jurisdiction S -C sAdbdbéal allowed, 
4. to«sell.the.interest' of: FatiniaBanu under 

. «Regulation, VIII of: 18rg. -As has-been 
contended..by' the: learned . Vakil..ior :the l annie - 

appellant, | the .defendants..do :not come TO 

under the category-of persons..who~ could 

„ Sue under.section 14 of the Putni-Regulation 

for setting. aside the putni:sale, .If “the 

had brought such a suit, the obvious. an- 

, iis would. have been that, they; were.mot 

affected .by ‘the: alleged: sale and ithat they Son 

ahad no right to dispute it, nor could. any : MADRAS HIGH. COURT. 


T7 - + 


-— 


E] 


.. person. claiming under- the.:defendants..as CITY CIL cce E ed 26 :0rF 1921. 
.dur-putnmidar or.a talugdar. ofthe third - NE: ; : f 

. degree known as se-putnidar have question-  Present:—Sir bu Schwabe, KT., Chief 

. ed the sale. If it. were held. that the in-  , m arre jer ustice Wallace. 

terest -of Fatimar Banu was such as could ` JR SAL SA (BAND. ANOTHER— 
, bx.sold under Regulation. VIII. of 1919, -` PLAINT i Ba 

Serious ..complications «would arise vin - “Vers — 

the relation between the. putnidar. and utei iid AMI CHETTIAR— . 
| ‘the, Zemindare on. the one: hand -and* the . DEFENDANT— RESPONDENT. 


4 é ] l » i Tenancy—Long . possession -by tenants— Rent 
subordinate -ténure-holders onthe other. uniform—Trarsjer with’ landlovd's | acquiescence— 


"It seems to-me that, the, whole:‘scheme of Tenancy, nature ‘of— Quéstion ‘of law. 
¿the Putni. Regulation is that tthe: putniday Although.the'originlof a tenancy may iot be known, 
- ids: the only person "Whose; interest. -can yet, .if there is proved- thefact of longpossession 


sp : of the tenure and the payment. of, uniform month- 
. be sold: under, the..Regulation and not the ly rent by ' tenants aid their ancestors, the fact 


interest of a person im the position -of Fa- of the landlord" having permitted’ them "to" build 
tima Banu by whatever name. it may:-be a Pucca house uporitj)the-fact of thehouse having 


a i . been. there for-a wery: considerableiitime;:ofcits 
es j The puch lrg io of the He having been added to» by: successive terfants-and 
of .puint to sthe interest.: of : Fatima of the tenure having from timé to time been trans- 
would not make ita puint.as contemplat- ferred by-succession"'and. purchase; in" Which ‘the 
ed by the Regulation so as to bring into landlord acquiesced:or, of which--he had knotledge, 


an ME E a Court is.justified.in presuming!Yhat:the:tenure-is 
play all the -provisions::of.the law. In: my of a permanent. nature” [p. per col. 2] 


"opinion; therefore, ithe: sale under Regula- "Wnhether:a tenancy is a permanent or tempo- 
tion VIII. of .1819.4at. which the plaintiff rary:one-is a question: of~law’'[p- 331, col: 2.] 
purchased . was without jurisdiction and -4fzaL-wn-nisw v. ‘Abdul + Karim,'*5o Indi Cas. 


the plaintiff: has aequired no title. Ehen, 7495476. 13t 17..A. Ty J::608 3.36 MT Li T2380 ; 
: : : "eter |^ 26 PW, R. 1919; 26 ME. T..55 ; 82 P,.R.- 1919: 
again, the intentionof Bhuban’ Babu was 255 C: W.N. 966 ? (1T919Y.M. WIN. 494 ;. 390 CaL. 
to grant a. new puti. ignoring- the-juini —].1r52;-2:::Bom!i L. RÁ89r ;:65? PE LER: 1919 ; I 
of;the. defendants, as, found: by: the Süb- Pd E e LA ts 71; ie K W. 176: 13 
ordinate -Judge, -and ‘it . would -appear v T AO Ir Mu CUA aer 
Oe dia inc Nath Sarbadhthari; 28/C.7387 5. COW. NU 858, relie 

that .the interest cereated nin favour- Of on, mem 438 $0 W P5 "ien 
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.Appeal against the decree of the City 
. Civil Court, Madras, in Original Suit No. 15 
, of 1920. 

Mr. K. Narasimha Iyer, for. the Appel- 
. lant. 

Mr. N. Ramachundra Iyer, for the Re- 
Spondent. 


. JUDGMENT. 
Schwabe, C. J.—I am very loath to: dis- 
, agree with. the Judge who heard the evidence 
on questions of facts,.but in this case I do 
„not think that the veiw I am about to ex- 
„press really differs at all.on the question of 
fact, because I take the facts as found by the 

learned Judge. On those facts, whether the 
. proper inference is that th? tenancy in ques- 
tion is a permanent or temporary one is a 
.quesdion of law and not a question of fact. 

The facts of this.case, as found, are that 
a superstructure, described as a puca house, 
was erected on those premises at least fifty 
.y.ars ago—according to the evidence the 
.p riod is nearly 100 years. 
forwards there has always been fix.d and 
paid a monthly ground rent of r4-annas. 
Tae tenant from time to time had disposed 
oi his interest. The last tenant sold his 
in.erest to the present plaintiff for Rs. 350. 
During that period the value of the land 
in Madras has risen and we are told that the 
present proper ground value of this land 
is not 14-annas but Rs. 2. 

Now, the. question. under those circum- 
stances, there being no direct evidence as to 
waat the original tenancy was, is “ Is it the 
proper inference that it.is a pe manent 
tenancy or a tenancy of some shorter period.” 
It is.put as monthly because the rent was 
payable monthly. Oa this matter we are 
not.without auchority. A similar case came 
b2for2 their Lordships of the Privy Council 
in Afgal-un-nisa v. Abdul Karim (1). 
In that case, which was in reference to some 
land in a suburb of Delhi covered by build- 
ings, the facts were that, from 1859 on- 
wards, a.uniform rent had been fixed ,and 
paid and substantial buildings had been 


(1) 50 Ind Cas. 749; 47 C. 1; 17 A.L.J.608; 36 
M. L. J. 580; 26 P. W. R 1919; 26 M. L. T. 55; 
P. R. 1919; 23 C. W. N..966; (1919) M. W, N. 
: ; . 152; 21 Bom. I, R. 891; 65 P. 


Irom that date’ 


erected witiout the landlord's objection 
aud they. had been dealt with by.assignment 
or mortgage. So far,.that case is very like 
the present. There. was one additioaal fact 
in that case, namely, that the landlords 
had in some receipts applied the term "per- 
manent’ -to the rent. I do not think that 
that fact alone would .suffice to differen- 
tiatethiscase. But? howeverthat might be, 
in that case their: Lordships of the Privy 
Council quoted with approval the case of 
Caspersz v. Kader Nath Sarbadhikari (2) 
and the part that they quoted with approval 
is this: “ Although the origin of a tenancy 
may not be known, yet if there is proved the 
fact of long possession: of the tenure by the 
tenants and their ancestors, the fact of the 
landlord having permitted them to build 
a pucca house upon it, the fact of the house 
having been there for a very considerable 
time, of it having been added to by succes- 
sive tenants and of the tenure having from 
time to time been transferred by succession 
and purchase,- in which ‘the landlord ac- 
quiesced or of which he had . knowledge, a 
Courtis justified in presuming that the te- 
nure is of a permanent nature.” Every word 
in that applies to this case and that has the 
approval of their Lordships of the Privy 
Council and it seems to me that the only 
propet inference that could be drawn on the 
facts of this case is, that the tenancy was 
a permanent tenancy. < 

It is suggested in argument that there is 
something peculiar about Madras' in ‘this 
matter, and that in the City of Madras for 
some reason permauent tenancy is unknown 
aui can never.be. I see-no reason for accept- 
ing that statement, for one asks. oneself 
"why should there.be any differena»yin: this 
matter between Madras, and, Delhi, and .‘Cal- 
cutta?” Human nature: is: much ‘the same 
ia different Provinces. People do not build 
valuable houses on.other people's land .with 
the knowledge that they.may.be turned out 
at 3,month's.notice and with the -knowledge 
that they may only remove their ‘bricks 
211 mortar. Landlords do.not go on accept- 
ing the same rent year after year when ithe 
value of the, land is increasing, .I see no 
rea on.at all to distinguish in this.matter bet- 
ween Madras and other towns in this country, 


(2) 28 €. 738; 5 C.W:N,858. 
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when we have got the facts. from which. the 
proper inference to be drawn is that there 
isa permanent tenancy. Those facts, in my 
judgment, result in” that inference whether 
. it is in Madras or elsewhere.. On those 
" grounds, in my judgment, this judgment is 
. wrong.and must be reversed with costs here 
. and in the Court below, and the declaration 
prayed for in the plaifit must be granted. 
Wallace, J.—1 entirely agree and I have 
nothing to add. 
AN Decree reversed. 
OV. N. V. | 
' N. K, 


Shahabad by which he dismissed an appli- 
cation for execution on the ground that it 
was barred by limitation. The material 
facts are these: - 
The. appellants obtained a mortgage- 
decree against the respondent, but it appears 
that. the mortgaged properties had been 


‘sold at a revenue sale before the decree 


was pronounced in the mortgage action. 
The decree in effect provided that the 
appellants should proceed against the 
surplus, sale-proceeds in the hands 
of the Collector, On the 8th of Feb- 
ruary I9I7 the appellants presented an 
application for execution of the decree. 
That application was allowed by the Court 
below but on appeal to this Court the order 


- of the lower Appellate Court was set aside 


. PATNA HIGH COURT. 
APPEALS FROM APPELLATE ORDERS Nos. 
I32 AND I33 OF I022. 

November 7, 1922. 


us 


Present -—Mr. Justice Das and x 


Mr. Justice Adami. 

Pandit RAMESHIVENDRA 
NARAYAN OJHA AND OTHERS—DECREE- 
HOLDERS—ÅPPELLANTS 

4 | VEYSUS | ` l ; 

Babu AUDH BEHARI SARAN~Jupe- 

MENT-DEBTOR—RESPONDENT. | 

Execution — Application for sale of property— 
Subsequent application for arrest ‘of judgmeni- 
debtor,—Subsequent petition whether continua 
tion of previous application. 

An application for, execution can only be con- 
sidered as a continuation of a previous applica- 
tion, when it is similar in scope and character 

` to the former application. [p. 333, col. 1.] 

Kesho Prasad Singh v. Harbans Lal, 53 Ind. 

Cas. 85; (1920) Pat. 109; 2 P. L. T. 22, followed. 


An application for the arrest of a judgment- 
- debtor cannot be said to be in continuation of a 


previous application which was for.sale of the prop- 
erty of the judgment-debtor. [p. 334, col. 2.] 
. Appeals from an order, ofthe District 
_ Judge, Shahabad. | 

Messrs. Kulwant Sahay and Hay Narain 
Prasad, for the Appellants. 

Messrs. S. M. Mullick, S. N. Ray, S. 
Dayal and Satyadeo Sahay, for the Re- 


spondent. 
JUDGMENT. 
Das, J.—This appeal is directed -against 
‘an order of the learned District Judge of 


NN 


- 


. cuting Court 


and the appellants were asked to proceed 
in a particular way by this Court. The 
present application was then presented 
for execution on the 22nd January 1921, 


: and the only material question which arises- 


for our consideration is, whether the present 
application is barred by limitation. 


It is conceded by Mr. Kulwant Sahay, 
who appears on behalf of the decree-holders- 
appellants, that, unless the present appli- 
cation can be regarded as a continua- 
tion of the previous .application it must 
fail. It is necessary, then, to consider ` 
what exactly the appellants asked the Exe- 
to da by their application. 
which they presented on the 8th of February 
1917, and what they have asked the Exe- 


cuting Court to do in the present applica- 


tion. - 
It wil be remembered that the decree 
was a mortgage-decree, though, in the 
circumstances which happened, the decree- 
holders could only proceed against the 
surplus sale-proceeds in the hands of the 
Collector. It appears that before they made 
their application of the 8th of February 
1917 they made an effort to withdraw the 
surplus sale-proceeds from the  Collec-: 
torate; but they were told that the 
surplus sale-proceeds had already been 
withdrawn by the judgment-debtors. In 
their. application of the 8th of February 
1917 they recited all the material facts and - 
then asked for the following relief :-— 

“It is, therefore, prayed that this exe- 
cution case may ‘be registered and first a 
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Jaidaal notice may be issued and then prop- 
erties of the judgment-debtor, as given in 
the undermentioned inventory, may be 
attached and sold, and the entire decretal 
amount with costs and interest of this exe- 
cution case, as may be found due on an 
account being made in the office, may be 
realized", 


The judgment-debtor seems 

raised the question whether he had in fact 
withdrawn the money from the Collectorate. 
It seems to have been his case tha’ that 
money was not withdrawn by him but by 
his wife. That was a question which the 
Courts. below had to determine in the 
application of the 8th of February r9r7. 
The lower Appellate Court thought that it 
was unnecessary for it to determine whe- 
ther the money had in fact been withdrawn 
by the judgment-debtor or not, and it 
directed that execution should proceed. 
The order of the lower Appellate Court, 
therefore, amounted to this, that the proper- 
ties of the judgment-debtor, as given in 
the inventory attached to the application 
of the 8th of February r9r7, should be 
attached and sold in due course of law. 
That was the effect of the order of the Court 
on the application of the 8th of February 
10917. -As I have stated before, the judg- 
ment-debtor appealed to this Court and 
this Court came to the conclusion that the 
application in the form in which it. was 
presented to the Court could not be enter- 
tained by the Court. This Court pointed 
out that, primarily, the only decree under 
execution was the decree under O. XXXIV, 
r. 4, and that execution could only be 
taken out against the mortgaged property 
or against the sum lying in the Collectorate 
as representing the mortgaged property, 
and that before any other property could 
be pursued, an order under O. XXXIV, 
1. 6 was necessary. This Court thought 
that a. decision on the question as to who 
had withdrawn the surplus sale-proceeds 
from the Collectorate was absolutely neces- 
sary, and that if the Court in deciding 
that question came to the conclusion that 
the money had been withdrawn by the 
judgment-debtor, it was necessary to make 
an order upon him to bring that money into 
Court before a decree under O. XXXIV, 
T, 6 could be passed against him. 


to have 


The learned Judges in delivering the 
judgment of the Court said this :— 

“We note that the former decree-holder 
is dead and that a fresh application will 
be required for proceeding with the exe- 
cution of the decree. In dealing with the 
fresh application the Court below will have 
regard to our remarks upon the question. 
of. the liability of the parties”. 

The decision of this Court then was this, - 
that the application, in the form in which 
it was presented by the appellants to the 
Court, was not maintainable; that it was 
necessary for them first to establish that 
the money had in fact been withdrawn 
by the judgment-debior and to obtain an 
order to the effect that the judgment-debtor 


.do bring the money withdrawn by him 


into Court. On his failure to do so, the 
decree-holders might then be entitled to 
a decree under O. XXXI V,r. 6 and to a 
sale of such of the properties of the judg- 
ment-debtor as were not comprised in the 
mortgage. 

The High Court pronounced its order 
on the 29th of October x918 and the present 
application was presented to the Court on 
the 22nd of January 1921. By their appli- 
cation presented on the 22nd of January 
1921 the decree-holders asked for issue of 
notice under O. XXI, r. 22 and then 
"by issue of notice of warrant of arrest 
the entire decretal amount with costs and 
interest as per account prepared by the 
Court and as set out below may be awarded.’ 
This application was then an application 
for arrest and detention in prison of the - 
judgment-debtor; and we have been in- 
vited by Mr. Kulwant Sahay to hold that 
this application must and ought to be 


.regarded as a continuation of the appli- 


cation of the 8th of February 1917. 

In my opinion, it is impossible to regard 
the present applicetion as a continuation 
of the previous application. Now, it is 
well-established that an application can 
only be considered as a continuation of 
the previous application, when, to quote 
the words of Mr. Justice Jwala Prasad, 
in the recent case of Kesko Prasad 
Singh v. Harbans Lal (x), it is similar in 
scope aud character to the former appli- 
cation. Now, the former application asked 


(1) 53 Ind. Cas. 85; (1920) Pat. 109; 2 P.L. T.22. 
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the! Court; in form and in substance, to sell ^  MADRAS-HIGH. COURT.. 
the properties-of"^ the: judgment-debtór | Crym: MISCELLANEOUS PETITION NO. 3267." 
otherothan: those which were comprised l S GB e ^e e 
 in'the mortgage-bond; the present appli- August I, 1922. XE 
- cation,: inform and in substance, asked the. -  Présent.— Mr: Justice Oldfield and. 
Court to realise the money-^from the judg- Mr. Justice -Ramesam. : 
ment-debtor ‘by ‘his’ arrest and: detention ^ - SATHAPPA CHETTY AND OTHERS—- i- 
in'<prison: It is quite,;impossible, in"my > RESPONDENTS—PETITIONERS " 
opinion, to regard the' present’ application UEFSHS 


as-a continuation-of the’ previous-applica~- S. N. SUBRAMANIAM: CHETIY AND 


‘tion? Mri Kulwant Sahay,. however,- urges OTHERS—APPELLANTS— RESPONDENTS, © ` 


before us, that the fact that the decree was! Civil -Procedure Code (Act V of 1908), s. 109 ^ 
obtained by'hinrin this case was a mortgage- Appealeto His Majesty im Council—Suit for.” 
decree makes some difference to the case. - dérislibnof Partnership, and aking of atii 
I am‘unable to-agree with the very ingenious: py High Court on appeal. amd case vemanded— 
argument! that :was’ advanced : before ws ` Order of High: Court, whether final—Final order; 
by: Mr.- Kulwant Sahai. Then,- there isv: what is. j 

another “serious. objection; and it is this: of accounts was dismissed -as being barred by-linmü- - 
that if we regard this application as a con- tation: on appeal the High Court reversed this ' 
. tinuation ‘of the previous application then finding, and remanded the case to the lower Court 
it:is.the previous application which must n iuis to frame a preliminary decree | 
be considered on its merits. Now, that «mud, take further proceedings according to law: 
application -could. never be entertained by to appeal to His Majesty in- Council and the" 
the Court, because the decree-holders, with- question was whether the order was a “final” 
out: exhausting their - remedies under the order, within, the meaning of section 109 of the 
decree, “asked: for ‘sale of properties- other "Hora teat inaenivich as the finding on the question ` 
/ than those comprised-in the mortgage-bond; -of limitation andits reversal omappeal respectively ^ 
Thie.decree-holders have not. yet ‘asked the Hn mi the joi. Deb d relief. - 

dA . 4 3 d e order sou 1 

Court: to” compel the judgment-debtor | to. estne m P by LEE 
bring»into Gourt-the monéy, which, accord~- to tragie'a preliminary ‘decree ‘and take further! 


ye 


ing to their allegations, the judgment-debtor, proceedingsi such direction being merely. couse- 


had: withdrawn from.the. Collectorate. | As ' duential on the decision. [p. 336, col. r] 


€ tea spy eee. $ 94 475 NEA. ee 4 Saw aye À t Anu. 
anointed óutibvothis Court; that wasthe:. An ordér i$ final, within the ineaning of section, 
ki p dip d Es did -haye :129 0f the ‘Civil Procedüré Code, if it finally: 
only- applicat On wi $ y: : . . _ disposes of thé right of the parties on' the “matters ^ 
made..:.In. my: opinion;'it will not 'assiSt ^ in controversy between them in the suit. -[p, 336,. 
thexdecree-holders"if we: treat :the"present.'col t) /—— . . ., — 0:0 1 
application- asa ‘continuation «of * the--pre- - (Case-law referred to and considered.) — ^ .. 
rious’ lication. -The:question. was. not * etition;'undef sections 109, 110-and ^O. | 
Munt ger qum E eR che XLV,” rro 2,73, 8 of the Code'of ^ Civil 7 
argued "before “the: learned Judge in the. Procedtire: WU EH emi vh 
Court-beloW: but-the Court of-first-instance.. + 70CeCure, praying that, in tne cmcum- 
con&idered.ithé- question "and :decided it ..Stences stated therein; the High Court will be 
ee e Y f. 5 - i;r 3. ES ob warty io 
against. the decree-liolders. «In my opinion, ; pleased to"grant a certificate enabling “the " 
the: order ~of<the--Courts “below ‘is right and petitioners ‘herein ‘to appeal to His Majesty.“ 
mst be confirmed: z - in "Council "against i the order of: the "High" 
i H s J pi ^ is x i. - i us g us T 
^ ‘This order will govern Miscellaneous - Court in Appeal No. 293 of r919, preferred 
Appeal:-No. 133: of 1022 i3 f against the decree of the Court of the Teni- 
Adami] I] agree. — | .porary Subordinate “Judge, "Sivaganga, in" 
dio . er íi death. ka ga; 
DE Appeal-accordingly. - Original Suit No:"19 of 1907: 
PD." p 5 d 
ae. ER IE Swaminada- Eyer, fot thë Appellants» ` 
; Mr. M? Patanjali' Sasiry;tor the Respond- 2 
*  ents: | E a 
* ORDER,—It is not’ disputed that^the^* 
provision ‘in bectiòń rr; Civil Proeéduüie" + 
i S02 002 77 5. 70 Code, as to vatüe?6f'subjet-niatter is Modus 


"a 
4 
j 


A suit for dissolution’ of partnership and taking ^ 


Messís;- B.- Sitavany Rao- and= A; 


= 
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SÁTHAPEA CHETTY V. SUBRAMANIAM CHETTIY.§ DS 
pliedwith-inothis:case,.- The::objection we: Turner: (3) and: Bhup: Inda? Bahadur: ee $ 
have'to deal: with-isionly that-our decision; v.-.Bijat-Bahadur Singh (6) where: accounts 
in respect. of whith leave; is ‘asked for, is not” were ordered be to taken on findings in: favour". 
a decree or final order, within the meaning: of:the liability to: account óf, å party,;and. in 
of Section«109: Petitionersrcontend that-it the:former. it :was:saidi: “ Now’ that:question* 
is’ the latter: was the'sole-question:in dispute at.the lu 
In the definition: of decree in section-2 (2).. ing ofthe .cause-and it is the -cardinal- point * 
Civil.Procedure Code; ihe antithesis- isibe- of the suits: The:arithmetical result.is only: 
tween "firial?t ande; ‘preliminary’. decrees ~ a consequence ‘of the -liabilityz-. . 'Thevreàalc! 
of the, latter description being; defined as-: question. in:issue:was the liability: and. that: 
thse; aftér.;whióh |; further, proceedings `; | has ‘been. determined .by:this decree against: - 
haye,.to,. be -taken before;.the.-suit:can.be.: the defendant in.such:a wayithatan this suite: 
completely: disposed of- But-cin all the ^ it is final: « The: Court: cam never :go.-back-. 
authorities, | at ¿present? relevant, the ' again on this decree so as to say-that; though: ` 
opposition : is, foi ^our present purpose, . the.result:of the account.. may- be. against 
regarded as being: ‘between “final? and “in-- the. defendant. stillche:is not liable‘to. pay: < 
terloéutory,” and: “‘interloctitory** is "defined ^ anything." “Shortly, - it is :the effect of mes z 
in*Wharton's Law Texicon-as,'' that which ` order as'deteinining the disputed right'ofva - 
is decidéd in;the course of.dn-action and.does . party; not-as formally concluding the pro- 
not determine it." This definition .at.first-. ceedings, . which: must be .regarded-: asi" 
sight differs utterly-fromithe definition “‘pre- decisive, and: that -distinctiom is observed: 
liminary'. in the«4Code: above. referred to.c. with. almost absolute ‘consistency throughout: 
Butiwhen-it was relied.on, in- Standard > . Dis- - the cases above referred to. ^ For, although- : 
count: Co. v. -La Grange (I), it-was, as-the -. Fry, IJ., in Salaman v. Warner (2) referred 
judgment. ;shows; accepted: -oniy “subject ‘tot: to: “ the ‘determination of the^»action," the ~ 
the; -i modification» that the .matter-decided references. in.:the other. judgments: therein ~ 
does--not.,determine:any substantive: right" and.in-thes other: two"cases -are::tor“‘the-- 
ofa party,- Cotton, .1,5].,; observing that: matter in dispute" and “ the rights`of. the. : 
“ without. using san:-exhaustive- definition,... parties.” 
it.inay:beaid down. that: an order.is.anters<- Firm of Ramchand Manjimal v.: Firm 
locutory,. ;which. directs how; an. action- is ito- ~of Goverdhandas..  Vishindas Ratan- 
pioceed.? : Thatetauthority.-isi-important,.. chand (4) was decided under the 
because :it, with others:in the,same.sense,-. present Code, and as the law is stated 
Salaman :x. - Warneneo (2): and: Bozson v.: _ clearly there-‘and in the other decisions 
Altrincham > Urban.- Distric Council - (3 tof the Privy Council above referred to, 
was adopted bythe. Privy. :Couneib..in ,it is unnecessary to deal at length with 
Firm«of- Ramohand::: M anjimal ev.-Firmiof::other cases decided in the Indian High 
Goverdhandas , - Vishindas..s Ratanchand-. "Courts, on which respondent relies. Tt 
(4) - 285 : thes basis :- for: its:-conclusion s.. may, however, be .ohserved that + Tiru- 
that... ^ an,,order:..is final if it finally - "narayana sv. Gopalasama: (7), : followed: in- 
disposes«- ot : «c thearights ;: oft. the’ parties" Vaddipartht Mangayya: v. Vaddipartht 
and thigj-it may: respectfully: obe observed, t. Y enkataramanamurthi - (8),:was based ‘on 
is.merely5a statement. ot^ what : üriderlies.5 Mahant. Ishoargar.:Budhgar v. Caudasama»: 
the N in AN :H Na aV. u, Amarsang (9); and that the last mentioned 
2. * decision- was. "referred to in argument#in 
Rahimbhoy Habibbhoy..v..« Turner (5) but 


(x) oe 5 C. P, D. 67747: n. J. e. P. 3:37 b: T. t. apparently was not accepted as good law.. 
372526 W R.254.. : 


.e (1891) TO. B. 734; 60 L. J.Q. B. 624.39 W: R.- 


1903) IK. B. 547; 72 L.J. K. B. 271, 5t (5) 15 B. $55; r8 T. A 6j sim 25 5 Sat; P. 
s 95:07 js P. PERLES T.L.R.260;:211. G.  C..639; 8. Ind.-iDee- (N. sang (P. C).- 
4639. 0,7 E A 152; Tc Ij. R. 978; 27 I. A. 209; Cis 
"56 Ind. Cas. .302;47.C. 918 -24-C, W.N. “any: 52 ; iu 
381 f. J. 5015322 Bot. Ls :R.-606* 39 Mul. J. 27h , (7) 13 M. 349; 4, Ind: Dec-(w. P 
12 L. W. 15; 2 U. P.L. R. (P. C) 94; (1920) M. Wet io 548 Ind. Cas«132; (rors M. W. "cde 
N. 407; 28 MLD. 87747-L.À.324;14/8. Le- R 191 (9)-8: B.2548; 4 Ind, Dei f; 5s) 3341 
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The test of the finality of an order being 
as stated above, we apply it to the proceed- 
ings before us. 

The nature of those proceedings can be 
explained shortly. Plaintiff, now the respond 
ent, sued for dissolution of partnerships 
and connected reliefs, including the taking of 
an account, and failed in the Court of first 
instance on two grounds, of which only the 
second, that his suit was barred by limita- 
tion is at present material. The finding on 
that point and our reversal of it respective- 
ly negatived and declared his right to relief; 
and the result as regards the right to an 
account between the parties, the taking of 
which the plaintiff's claim involves, is the 
same as that indicated in Rahimbhoy 
Habibbhoy v. Turner (5). Our direction 
to the lower Court to frame a preliminary 


decree and take further proceedings accord- 


ing to law was merely consequential on-our 
decision and did not, we must hold, affect 
its character as a final order. 

In these circumstances, we allow the 
petition with costs, and certify that, as re- 
gards value and nature, the case fulfils the 
requirements of section rxo, Civil Proce- 
dure Code. 

V.N.V. 


W. CA. : 
Petition allowed. 


CALCUTTA HIGH COURT. 
APPEAI FROM APPELLATE DECREE No. 1499 
OF 1920, 

August 3, 1922. 

Present:-—-J ustice SirAsutosh Mookerjee, KT., 
and Mr. Justice Chotzner. 
HARA KUMAR DE-—DEFENDANT— 
APPELLANT 
VEYSUS 

JOGENDRA KRISHNA RAY AND 
ANOTHER—PLAINTIFFS— RESPONDENTS. 
Evidence Act (I of 1872), s. 35— Evidence, ad- 


missibility of-—— Certificate of guardianship, nature 
of— Certificate, whether admissible to prove minority 


— Order for appointment of guardian of minor— | 


Admissibility to prove age of minor. 
A certificate of guardianship is not a public 
record or register of any kind, but is a document 


| INDIAN. CASES. ` 
HARA KUMAR DE V. JOGENDRA KRISHNA RAY. 
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issued to a particular person, giving to that person ` 
and only-to him, a particular kind of authority, 
aud cannot be regarded as evidence of minority 
under section 35 of the Evidence Act. [p. 
337, col. 2. | i 

Satis Chunder Mukhopadhya x. Mohendro Lal, 
17 C. 849; 8 Ind. Dec. (N. $S) 1110, Mungni-Ram 
Marwari v. Gursahai Nand, 17 C. 347; 36 I. A." 
195; 13 Ind. Jur. 449; 5 Sar. P. C. J. 463; 8 Ind. 
Dec. (N. S.) 770, Gunjra Kuar v. Ablakh | Pande, 
I8 A. 478; A. W, N. (1896) 158; 8 Ind. Dec. (N. s.) 
1025, relied on. < l 

An order made by a Court for the appointment 
of a guardian of a minor, which contains a recital 
that the latter was born on a particular date, is 
inadmissible in evidence to prove the date of birth 
of the minor. [p. 338, col. 2. ] 

Lekra) | Kuar v. Mahpal Singh, 7 I. 
A. 63 at p. 65 5 C. 7445 6 C. L. 
R. 593; 4 Sar. P. C. J.-93; 3 Suth. P. C. J. 704; 
Rafique & Jackson's P. C. No. 61; 4 Ind. Jur. 
423; 2 Ind. Dec. (N. S.) 1081 (P. C) and Emperor 


"v. Panchu Das, 58 Ind. Cas. 929; 47 C. 671; 31 C.L. 


J. 402; 24 C. W. N. 501; 21 Cr. L. J. 849 (EF. By 
referred to. 
Appeal against the decree of the Additional ' 
District Judge, Chittagong, dated the >- 
22nd of March 1920, reversing the decree 
of the Officiating Subordinate Judge, 
Chittagong, dated the 17th of December 1918. 
Babu Dwarkanath Chakraburtiy (with him 
Babu Paresh Chandra Mitra), tor the Appel- 
ant.—The only point in this appeal is the 


question of the admissibility in evidence of 


the recital of the date of birth of the defende - 
ant in the orders for the appointment and 


. discharge ot his guardian. The learned Dis- | 


trict Judge on the authority of the decision 
in Satis Chunder Mukhopadhya v. Mohendro 
Lal (x) has held that those orders were not 


.admissible in evidence under section 25 


of the Evidence Act. But the indgment 
of Sir Comer Petheram, C.J., in that caseis 
in conflict with that o! the Judicial Com 
mittee in Mungniram Marwari v. Gursahat 
Nand (2). Even ifa certificate of guardian. : 
ship is not admissible under section 35 
of the Evidence Act, it may be admissit-le 
under some other provisions of the Act as a 
judgment of a Court of Justice or at least 
under section 32 (5) of the Evidence Act. 
Refers to Achyutananda Das v. Jagannath 
Das (3) and Monindra Mohan Roy v. Ram 
Krishna (4). 


(2) 317 C, 849; 8 Ind. Dec. (N. S.) 1710. 

(2) 17 C. 347; 16 I. A. 195; 13 Ind. Jur. 449; 
5 Sar. P. C. J. 463; 8 Ind. Dec. (N. $) 770. 

(3) 27 Ind. Cas. 739; 21 C. L. J. 96; 20 C. W. N. ' 
122. 

(4) 28 Ind. Cas. 595; ax C, L. J. 621. 
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Dr. Dwarkanaih Mitter (with him Babu 


Narayan Chandra Kar), for the Respondents., 


 —The decision of the Judicial Committee 
in Mun2niram Marwari v. Gursahai Nand 
(2) does: not militate against the view taken 
in Satis Chundzr Mukhopadhya v. Mohendro 
Lal (1) which remains unchallenged by subse- 
quent decisions. Taking .the orders as 
judgments of a Court of Justice, the orders 
not being inter partes, their contents cannot 
be ‘admissible in evidence. As to their ad. 
missibility under section, 32 (3) of the Tvi- 
dence Act, it has not been shown tlt the 
necessary conditions of that'section have 
been satished. On the other hand, there is 
evidence to show that the applicant.on whose 
application and affidavit the guardianship 
proceedings were founded, was alive during 
the pendency of the present suit in the Trial 
Court. Refers to Haines v. Guthrie ! 5). 
Babu Dwarkanath Chakraburily replied. 
JUDGMENT. 

. Mookerjee, J.—This is an appeal by 
the defendant in a suit to recover the princi- 
| pal sum and interest thereon, due on a pro- 
missory-note executed by him in favour 
of the plaintiffs on the rrth June x9rs. 
The defendant admitted the execution of 
the document, but. contended that, as he 
was born on the 6th February 1895, and 
had a certificated guardian, the note was 
void because of his minority. The Trial 
Court gave effect to this contention and 
dismissed the suit. Upon appeal, the Dis- 
trict Judge has reversed that decision and 


has decreed the suit. ‘The District Judge ™ 
has held that the oral evidence adduced on - 


_ behalf ‘of the defendant in proof of the date 
of his birth was unreliable, which is con- 
clusive in second appeal; he has also: held 
that the documentary evidence was inad- 
missible in law. The documentary evi- 
dence consisted of an order made by this 
‘Court on the 15th August 1910 for the 
appointment of a guardian of the person 
of the defendant, which contains a recital 
that the defendant was born on the 6th 
February 1895. ‘The defendant also’ pro- 
duced a subsequent order of this Court for 


discharge of the guardian, made on the as-. 


sumption that he had attained his majority 
- on the 6th February 1916. On the present 


(5) (1884):3 Q. B. D. 818153 L. J. Q. B. 21 
51 L. T. 6453 33 W. R. 99; 48 J. P. 756. 


22 


INDIAN CASES,- - 
HARA KUMAR DE V, JOOENDRA KRISHNA RAY, |. ^-^ o 


t - 
z 
A 
- +? 
- 
E - 
` 


` 


' appeal, the argument has been restricted 


to the question of the admissibility of the ' 
recital of the date of birth of the defendant 


: iu the orders for the appointment and dis- 


charge of his guardian. This question must 
plainly be determined with reference solely 
to the provisions of the Indian, Evidence 
Act; see the observations of the Judicial- 
Committee in Lekeraj Kuar v. Mahpal 
Singh (6); see also the decision of the Full- 
Bench in Emperor v. Panchu Das (7). 


The decision in Satis Chandra Mukho-. 
padhya v. Mohendra Lal (1) shows that 
a certificate of guardianship isa docu- 
ment which is issued to a person, ap- 
pointing him the guardian of another 
person, on the ground that that person 
isa minor. This certificate is neither a: 
book nor a register nor a record : kept by 
any officer in accordance with any law, but 
is a certificate, as it professes to be, of which 
there is only one, and which is not a public 
record or register of any kind, but is a docu- 
ment issued to a particular person, giving 
to that particular person and only to him, 
a particular kind of authority. On these 
grounds, Petheram, C. J., held that the 
certificate could not be regarded as evidence 
of minority under section 35 of the Indian 
Evidence Act. "This was followed by Edge, 
C. J., in Gunjra Kuar v. Ablakh Pande 
(8) and the decision of the Judicial Com- 
mittee in Mungniram v. Gursahai Nand 
(2) does not militate against this view. 

This, however, does not conclude the ques-. 
tion of admissibility, for, though not .admis- 
sible under section 35, either of the docu- . 
ments may be admissible under some other 
provisions of the Indian Evidence Act. If it 
were treated as a judgment, it would clearly 
not be admissible as a judgment in-rem, 
like a grant under the Probate and Adminis- 
tration Act; Hemangini Debi v. Sarat Sundari 
Debya (9). On the other hard, treated as 


(6) 7I. A. 63 at p. 65; 5 C. 744; 6 C. L. R. 593j 
4 Sar. P. C. J. 93; 3 Suth. P. C. J. 704; Rafique 
and Jackson's P. C. No. 61; 4 Ind. Jur. 423; 2 Ind, 
Dec. (N. s.) 1081 (P. C). 

(7) 58 Ind. Cas, 929; 47 C. 671; 31 C. L. J. 402), 
24 C. W. N. 501; 21 Cr. L. J. 849 (F. B.), 

(8) 18 A. 478; A. W. N. (1896). 158; 8 Ind. Dec; 
(N. 8.) 1025. [ 

(9) 66 Ind. Cas. 882; 34 C. L. J. 457. 
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3. judgment not $5 remi and not inter partes, 
ib would be admissible not to prove its con- 
tents but only fo prove that such a judgment 


was in fact pronounced; see Bast Nath Pal v. 


Jagat Kssore Acharjee (xo), Tripurana Seetha- 
. pati Rao Dora v. Rokkam Venkanna Dora 
(11), Ram Parkash Das v. Anand Das (i2). 


"Phe only other provision which has been | 


invoked by the appellant is that contained 
in section 32 (5) of the Indian Evidence Act; 
which. renders admüssible statements te- 
lating to existence of relationship, made 
before the «question in dispute was faised, 
when the person making the statement had 
special means of knowledge and is dead at 
the time of the suit, or cannot be found, or 
has. become incapable of giving evidetice, or 
cannot be procured without an unreasonable 
amount of delay or expense. In such cir- 
cumstances, it has been held that a state- 
ment by the defendant's aunt in am appli- 
cation for guardianship, that he was born 
on.a certain date, is admissible under section 
32 (5); see Monindra Mohan Roy v. Ram 
Krishna (4), overruling Ram Krishna 
v. Monindra Mohan Ray (x3), which had 
been doutted in Achyutananda Das v. 
Jagannath Das. (3). 
decisions in Ram Chand a Dutt v. Jogeswar 
Nazain . Deo (x4) Dhanmull vw.. Ram 
Chunder Ghose. (15) and: O,tental. Govern- 
` ment Security Life Assurance Company 
Limited. v. Nar imha Chart (16). On. his 
principle, it has been ruled tha a statement 
made by.the father of a hoy as to. the date of 
his birth, which forms the foundation of a 
horoscope, is receivable in evidence under 
- Section 32 (5); Annamalar Chetti.v. Annamalai 
Chetti (x7), Ramanathan C ketty v. Murugappa 


ia (18); nr Sinah v. zur 
(10) 2° Ind. Cas. 298; 23 C. L. J: 583; 20 €. 
Ww. N. 


643. 
. (zr) 66 Ind. Cas. 280; 42 M. L. F. 324; 15 Ia 
W. 326; 30 M. L. T. 160; (1922) M. W. N. 147; 

45 M. 332; (1922) A. I. R. (M) 71. 

(r2) 33 Ind. Cas. 585; 43 C, 707; 43 I. A. 73: 
20 C. W. N. 802; 14 A.L. J. 621; (xo16) x M. W. N, 
406; 31 M. L. J. 1; 18 Bom. L. R. 490; ay W. 556; 
24 €. L: J. x16; 20 M. E. T. 267 (P. C). 


(13) 27 Ind. Cas. 30720 C. È. J. 303. 
' (rg) 20 C. 758; 10 Ind. Dec. E S.) 5x1. 
(x5) 24 C. 265; x C. W. N. 2707; r2 Ind. Dec. _ 
(x. S.) 844. 
(16) 25 M. 183; ix M. L. J. 37 
: (17) 52 Ind. Cas. 456; ro n Ww. 67. 
(18) 33 Ind. Cas. 969; oe i M. W. T 268; 


3h. W. al. 
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‘This: accords with the’ 


gaza 


Pershad Sahii (x0), Patinharkion v. Raman 
Varma (ae). 'Phis view feeetves sitpport 
from the decision of the Judicial Committee 
in Mahomed Syedol Arif v. Yeok Oot 
Gark (21) The defendant, however, is riot 
entitled to the benefit of section 22 t}, beé- 
catise it transpites that the guardianship 
proceedings were founded on an application 
and affidavit made by one Panna Lal Seal, | 
who was alive during the trial of the suit in 
the Ptimary Court atid might have beeti, 
but was not called. ‘lie fact that he has 
since fhen died, apparently during the pen- 
dency of the appeal in this Court, cléadrty 
cannot improve the position of the defendait. 

We may add that our atterition was fi- 
vited on behalf of the resporident-to the dé- 
eision in Hates v. Guthrie (5), whieh lays 
dowh ah even stricter rule than what is 
contemplated by the Indian Evidence Act. 
There, in an action against A for goods sold, 
to which A pleaded infancy, an affidavit 
by A's father (deceased) stating the date of 
A's birth atid made in a former action -to 
which the plaiutiff was iot a party, was 
held-inadmissible as evidence for 4- to prové 
his age, though. it would bé otherwise Of 
matters of pedigree. This doés not accord 
with the decision of the Judicial Committee 
in Mahomed Syedol Arif v. Yeoh Oor Gark 
(2x). The decision in Oriental Government 
Security Life.ssurance ContBany, Eimited v... 
Sarat Chandra Chatterji (32), which was 
mentioned in the course of arguinemt, only 
shows that declarations by relatives may Be 
received to prové the age of the imsuted im 
an action against the Cempany, the contract 
allowing. resort to nom-adinissible evideride. 

- We are of opinion that the District Judge 
has. correctly held that the orders for thé 
appointment and discharge of giidrdian 
could not be received in evidence to proce 
the date of birth of the defendant from the 
recitals'comtained therein. The decree made 
by. the District Judze must consequentlv he 
affirmed amd this appeal dismissed: udo 
costs, 

WC. As. _ Appeal dismiss, 


(9) 58 Ind. Cas. 43; x P. L F- Gos, 1 P. E. P, 
SII 3 


(20) zig Ind. Cas. gro; 28 M. PA F- 669- 

(24) 39 Ind. Cas. qeu; 43 I. rp ar Wi. NG 
257; (1917) M. W.N. 162; 19 Bom. L. R. 157; (19t6) 

2 A. C. 575: 86 L. J. P. c. I5; 115 L. T. 564; 32 Ť, 
L. R. 658 iP. C. y 

(22) 20 B. g9; ra End Bec. ( SJ) Ozge . — 7 
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OUDH JUDICIAL COMMISSIONER’S 
Cd COURT. 
Privy Counc, APPEAL No. 15 OF 1923. 


January 19, 1923. 

Present -—Pandit Kanhaiya Lal, J. C., and 

Mr. Dalal, A. J. C. 
MOHAMMAD KARIM KHAN AND 

ANOTHE2—APPLICANTS 
Ver Su 

Mirza SADIQ HUSSAIN AND ANOTHER 

—-OPPOSITE PARTY. 

Cis Prosedure Code {Act V of 1908), gs. 109, 
cls, (a) and (c), 195, 97—Order of remand, wien 
jinal—Pre-emption suit—Oonee from pre-emptor 
pending suit, allowed or disallowed to continue suit— 
Appeal to His Majesty in Council —Fit case for 
appeal. ] 

An order of remand to be a final order, within 
the meaning of section roo, clause (a) of the Civil 
Procedure Code, must be such as finally disposes 
of the rights of the parties in regard to the subject- 

iatter of the litigation. (p. 340, col. 1.] 

Isaacs & Sons v. Salbstein, (1916) z K. B. 139; 

85 L. J. K. B. 1493; 114 L. T. 924; 60 S. J. 444; 
32 T. L. R. 370, and Firm of Ramchand Manjimal 
v. Firm of Goverdhandas Vishindas Ratanchand, 56 
Ind. Cas. 302; 47 I. A. 124; 24 C. W, N. 721; 18 A. 
L. J. 591; 22 Bom. L. R. 606; 39 M. L. fJ. 27; 12 
L. W. 152 U. P.L. R. (P €.) 94: (19201 M. W. 
N. 407; 28 M. IL. T 87; 47 C. 918; 43.L. R 
191 (P. C), reliel upon. 
. Rahimbhoy Habibbhoy v. Turner, 15 B. 155; 18 
I. A. 6; t5 Tad. Jar. 35; 5 Sar. P. C. f. 639; 8 Ind. 
Dec. (X. s.) 104 (P. €), Saiyid Muzhar Hossein v. 
Bodhe Babi, 17 A. 172; 5 M. In J. 20; 22 I. A. I; 
6 Sar. P C. J. 580; 8 Ind. Dec. (x. s.) 397 (P. C), 
Nuri Mian v. Ganges Sugar Works Limited, 32 Ind. 
Cas. 360; 38 A. 150; 14 A. L. J. 50, Muhammad 
Sajjad Ali Khan v, Muhammad Ishaq Khan, 54 
Ind; Cas. 504; 42 A. 174; 18 A. L. J. 83; x U. P. E. 
R- (&.) 168, Mehr Chand v. Labbu Ram, 60 Ind. 
Caz. 522; 2 L. 106, Hyder Mehdi v. Badshah 
Khanam, 49 Ind. Cas. 520; 21 O. C. 336; 6 O. L. 
J. 70, Raghubar Dayal v. Champa Kunwar, 33 Ind. 
Gas. 756; r9 ©. C. 36, Sri Krishna Das v. Benares 
‘Hindu University, 60 Ind. Cas. 208; 23 O., C. 324, 
referred to. i 

The determination of the right of a donee pendente 
lite to continue a suit for pre-emption brought by 
the donor, though involving an important sub- 
sidiary issue, cannot be said to finally determiue 
the rights of the parties so as to bring the case with- 
in the purview of section 109, clause (a), Civil Pro- 
cedure Code, Nor does it raise any question of 
public importance or general interest so as to fall 
under clause (c) of the section. [p. 340, col. 2; 
p 341, col. 1-] ` . 2 

Nuri Mian v. Ganges Sugar Works Limited, 32 
Ind. Cas. 360; 38 A. 150; 14 AL. J. 50, Muhammad 
Sajjad Ali Kham w. Muhammad Ishaq Khan, 54 
Ind. Cas. 504; 42 A. 174; 18 A. L. J. 83; 1 U. P. L. 
R (A) 168, Mahomed Musaji Saleji v. Ahmed 
Musajt Saleji ro Ind. Cas. 439; r3 C. L J. 507, 
Siinibash Prosad Singh v. Kesko Prosad Singh, 10 
Ind. Cas 4 pq) 13 €. E. J. 681, Banarsi Prasad v., 
Kashi Krishna Navain, 23 A. 227; 28 I, Å. x1; 5 
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C, W. N. 193; 11 M, L. J. 56: 3 Bom, L. R, 154; 8 
Sar. P. €. J. 447 (P. C) and Hivjibhai Nauwroji 
Ankiesaria v. jfamshedji v. Nassarwanji Ginvalla, 
21 Ind. Cas. 783; 15 Bom. L. R. 1021 ,referred to. 
. Obiter. —Sections 97 and 105 of the Code of Civil 
Procedure do not regulate the right of appeal to 
His Majesty in Council; for, an order, which the 
Court declares to be final, may yet be open to an 
appeal to His Majesty in Council, e. g., where 
the order negatives the right of a donee pendente 
liie to continue a suit for pre-emption brougbt by 
the donor. (p. 340, col 1.) i 

Tekait Krishna Prasad Singh v. Moti Chand, i9 
Iud. Cas. 296; 40 C. 635; 17 C. W. N. 637; (1913) M. 
W. N. 487; 11 à. L. ]J: 517; x2 C. T. J. 573; 15 
Bom. L. R. 515; 14 M. L. T. 37; 25 M, L. J. 145; 40 
I. A. 140 (P. C.), referred to. 

Application for leave to appeal to Privy 
Council, 

Messrs. Niama: Ullah and Mohammad 
Ayuh, for the Applicants. 

Messrs. Haider Hussain and M. Wasim, 
for the Opposite Party. 

ORDER.—This is an application for 
leave to appeai to His Majesty in Council 
arising out of a suit for pre-emption brought 
by Mirza Sadiq Hussain Khan in respect of 
a sale effected by defendants Nos. 6 and 7 in 
favour of defendants Nos. 1 to 4 on the 25th 
March 1919. The p:aintiff claimed tobe entitl- 
ed to pre-emption by reason of his being the 
owner of another mahal oft he village inwhich 
the property in dispute was situated. 

During the pendency of the suit Mirza 
Sadiq Hussain Khan executed a deed of 
gift in respect of his entire interest in the 
said mahal in favour of his only son, Mirza 
Abid Hussain Khan, including in ita right to 
continue thesuit for pre-emption aforesaid, 
Mirza Abid Hussain Khan subsequently 
applied to be added or substituted as a 
plaintiff ; but the learned Subordinate Judge 
he'd that the right to pre-emption was not 
transferab:e and that the donee had no 
right to continue the suit. He further held 
that Mirza Sadıq Hussain Khan lost his 
right ot preemption by transferring the 
property, the ownership of which had given 
him that right. On appeal it was held by 
this Court that the right of pre-emption 
was a tight attached to the ownership of 
the property and that it passed by virtue 
of the gift io Mirza Abid Hussain Khan, 
who was permitted to continue the suit 
under O, XXII, r. 10 (1), of ihe Code of Civil 
Procedure. The suit was accordingly re- 
manded to the Court below for disposal 
on the merits, ` 
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. The question for consideration is whether 
the order of remand is a final order within the 
meaning of section 109, clause (a), of the 
Code of Civil Procedure. The order finally 
disposed of a subsidiary issue, which had 
arisen owing (o a transfer effected by Mirza 
Sadiq Hussain Khan in. favour of Mirza 
Abid Hussain ‘Khan during the pendency 
of the suit. It is final so far as it disposes 
of the appeal ; but it does not finally deter- 
mine the rights of the parties in the litigation. 


The suit of Mirza Sadiq Hussain Khan or. 


his donee may yet fail on any of the defences 
taised in the suit. The suit was dismissed 
by the Court below on a preliminary ground 
and the effect of the order of this Court is 
to direct that it should be determined on 
the merits. The issue decided by this 
Court is one of substitution or that of the 
rizht of a donee to continue a suit for pre- 
emption brought by the donor. Such an 
issue may be a cardinal issue in the suit, 
where there are no other material defences 
left to be determined. The rights of the 
parties here do not mainly depend on the 
determination of the right of the donee to 
continue the suit. They depend largely 
on the determination of the other issues 
taised in the defence and from the ultimate 
- decree so passed an appeal may lie to the 
Privy Council in certain circumstances 
when the correctness of the order of remand 
can be challenged. Sections 97 and 105 of the 
Code of Civil Procedure do not regulate the 
right of appeal to His Majesty in Council, for, 
as Lord Moulton points out in Tekast Krishna 
Prasad Singh v. Moti Chand (x), an order, 
` which the Code declares to be final, may 
yet be open to an appeal to His Majesty in 
Council, if the effect of the order is to nega- 
. tive the right of a donee ‘to continue the 
suit. Such an order would have the effect 
of finally determining the rights of the 
parties; and an appeal therefrom would 
be maintainable on the ground that a sub- 
stantial question of law was involved therein. 
As the effect of the order here was to recog- 
nise the right of the donee to continue the 
suit, the rights of the parties, in regard to 
the subject-matter of the litigation, are still 


(x) xo Ind. Cas. 296; 40 C. 635; 17 C. W. N. 
637i (1913) M. W. N. 487; 11 A. L. J. 517; 17 C. L. 
J. 5733 15 Bom. L. R. 515; 14 M. L, T. 371 25 M. 
LL. J. 140; go [, A. 140 (P. C). 
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in suspense and cannot be said to have been 
finally determined, though an important 
subsidiary issue which had arisen in con- 
sequence of a transfer effected: by the 
original plaintiff during the pendency of the 
suit has been decided. : 


The learned Counsel- for, the applicants 
relies on the decisions of their Lordships of 
the Privy Council in Rahinbhoy Habibbhoy 
v. Turner (2) and Saiyid: Muzhar Hos- 
sein v. Bodha Bibi (3). In the former case 
a cartlinal issue, fixing the liability of the 
opposite party, had been decided, and the 
extent of the liability had alone remained 
to be determined. In the latter case the 
cardinal issue was one relating to the validi- 
ty of a Will and the other defences were 
merely ancillary or subordinate, 

In Nun Mian v. Ganges Sugar Works 
Limited (4) and Muhammad Sajjad Ali 


Khan v. Muhammad Ishaq Khan (s) .- 


orders of remand were not held-to be 
final orders within the meaning of sec- 
tion 109 of the Code of Civil Procedure, 
and in Mehr Chand v. Labbu Ram (6) the 
same view was adopted. The decision in 
Hyder Mehdi v. Badshah Khanam (7) does 
not help the applicants, for there the sub- 
stantial or main defence was one of limi- 
tation which had been finaliy determined. 

In Raghubar Dayal v. Champa Kun- 
war (8 and Sri Krishna Das v. Benaras 
Hindu University (g) an order remanding 
a suit or proceeding, which had been dis- 
missed on a preliminary ground without 
taking evidence, was held not to be a final 
order or decree within the meaning of sec- 
tion rog ofthe Code of Civil Procedure. In 
Isaacs & Sons v. Salbstein (10) it was laid 
down that the nature of the order in each 
case would determine whether it was final 


(2 15B.155;181.A.6, 15 Ind. J- 
P. C. J. 639; 8 Ind. Dec (n. s.) 104 (P. C.). 
(3) r7 A. 112; 5 M. L. J. 20; 22 4. A. 11 6 Sar, P. 
C. J. 580; 8 Ind. Dec. (n. s.) 397 (P. C.). 
" 32 Iud. Cas. 360; 38 A. 150; 14 A. L. J. 5o. 
5) 54 Ind. Cas. 504; 42 A. 174] 18 A, L. J. 83; 
I U. P. L. R. (AJ) 168. | : 
6) á» Ind. Cas. 522; 2 L. 106. 
(7) 49 Ind. Cas. 320; 2: Q. C. 336; 6 O., L. J. 70. 
(8) 33 Ind. Cas. 756; 19 O. C. 36. 
(9). 60 Ind. Cas. 208; 23 O. C. 324. 
(0) (1919) 2-K, B. x39; 85 I. J. K, B, 1433; 
114 L. T. 924; $0 S. J. 4441 32 T. L. R. 370, 


. 351 5 Sar. 
cj 
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posed of the rights of the parties, it ought 
to be treated as a final order, but if it did 
not, itwas an interlocutory order, from which 
no appeal could be entertained. In Firm of 
Ramchand Manjimal v. Firm of Goverdhandas 
Vishindas Ratanchand (11) a similar view was 
taken. The order in question does not final- 
ly determine the rights of the parties. It 


-merely disposes of a subsidiary issue, the- 


determination of which would requtre the 
continuation of the trial. If the suit ulti- 
. mately fails on the merits, an appeal to the 
Privy Council may become wholly unreeces- 
sary. No leave to appeal can, therefore, be 
granted at this stage. 

We do not also consider this to be fit case 
for appeal under clause (c) of section 109 of 
the Code of Civil Procedure. In Mwhammad 
Sajjad Ah Khan v. Muhammad Ishaq 
Khan (5) the main question for consid- 
eration was whether a mortgage-deed 
was validly registered at a certain 
. place by the inclusion of certain property, 

which- did not really belong to the mort- 
gagor. The determination of it depended 
on the question whether the mortgagee was 
aware of the fraud of the mortgagor, and 
the findings of the two Courts on that point 
were not the same. A mixed question of 
fact and law had thus arisen, the decision of 
which practically settled the fate of the liti- 
gation and the rights of the parties. In 
Nuri Mian v. Ganges Sugar Works 
Limited (4) a Full Bench of the Allahabad 
High Court was of opinion that special leave 
should be granted under clause (c) of sec- 
tion 109 only where the question for decision 
was one of general importance. In Mahomed 
Musajt Salejt v. Ahmed Musaji Salejt (x2) 
and Svinibash Prosad Singh v. Kesho Prosad 
Singh (r3) a Bench of the Calcutta High 
Court was of opinion that clause (c) of sec- 
tion 109 of the Code of Civil Procedure was 
intended to meet special cases, such, for ex- 
ample, as those in which the point in dispute 
was not méasureable by money, though it 
might be of great public or private import- 


II) 56 Ind. Cas. 302; 47 Y. A. 124i 24 C. W. N, 


721; 18 A IL. T. 591 22 Bom. L. R. 696; 39 M. L. J. 


27:121. W. 3552 U.P. E. R. (P. C) 94! (1920) 
M. W. N. 407; 28 M. L. T. 87; 47 C. 918; 14 S. L. R. 
ror (P. C.). 
(12) rc Ind. Cas. 439; 13 C. L. J. 507. 
(13) ro Ind, Cas. 4441 13 C. L. J. 68x. 3 
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ance. ^ As Lord Hobhouse said in Banarsi 
Prasad v. Kashi Krishna Narain (14), to de- 
termine whether a case is of great public or - 
private importance, though it is left entirely 
in the discretion of the Court, is a judicial 
process which could not be performed with- 
out the special exercise of that discretion, - 
evinced by the fitting certificate. It may 
be observed that the discretion, thus vested - 
in the Court, has been always very sparingly 
used.- A similar opinion was expressed by 
a Bench of the Bombay High Court in Hirji- 
bhai Navroji Ankiesaria v. Jamshedji Nas- 
sarwanjt Ginvalla (13). At page 1033* of 
the report the learned Judges observed that 
what was contemplated in clause (c) of 
section I0g was a class of cases, in which 
there may be involved questions of public 
importance, or which may be important 
precedents, governing numerous other cases 
or in which, while the right in dispute is not 
exactly measureable in money, it is of great 
public or private importance. "The. case 
before us raises no question of public impor- 
tance or general interest. 

We dismiss the application accordingly 
with costs. 
. 8. D. Application dismissed. 

(14) 23 &.227; 28 I A; x1; 5 C. W. N. 1931 1r My 
L. J. 56; 3 Bom. L.R 154; 8 Sar. P.C. J. 447 (P. C). 

(15) 2r Ind. Cas. 785; 15 Bom. L. R, 1021. 

* Page of 25 Bom. i, R.—[Ed.] 


PATNA HIGH COURT. 
APPEAL, FROM ORIGINAL ORDER NO, 225 . 
l OF 1921. 
November 30, 1922. _ 
Present '—Mzr. Justice Das and 
Mr. Justice Adami. 

Sri Thakur RADHA KRISHNA 
GOPAL LALJI AND OTHERS— 
APPELLANTS 
VEFSUS 
Babu LAKSHMI NARAVAN— 

RESPONDENT, 

Civili Procedure Code (Act V of 1908), O, 
XXX I I,v.11—Guardian adlitem— Noticetominor, 
necessity of — Guardian retiring during pendency of 
suit— Notice to minor of appointment of successor, 


whether necessary—Karta, appointment of, as guard» 
ian, effect of. 
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Where a Court appoints a` guardian ad Jitem 
for a minor it is not essential that notice of 
such appointment should be given to the minor. 


[p.. 342, col. 2] | i 
~ Where a guardian ad litem retires during the 
pendency of the suit, the Court 15 not bound 
to issue notice to tbe minor before making an 
order appointing a successor, as such a course 
is not contemplated by. Order XXXII,' r. x1 of 
the Civil Procedure Code. [p. 342, col. 2] © 
Although a mother, the natural guardian, is the 
.pioper person to be appointed guardian ad litem of 
a minor, the fact that, on the nomination of the 
plaintiff, the eldest brother of the minor, who is also 
` karta of the joint family, is appointed, would not 
render the decree passed iu the suit a nullity. 


[p. 342, col. 2.] < l 

. Appeal from the decision of the Subordi- 
' nate Judge, First Court; Muzaffarpur, dated 
the 26th July 1921. : 

‘Messrs. S. M. Mullick and N. N. Sen, 
for the Appellants. | 

Messrs, C. C, Das, Bhagwan Prasad and 
S. K. Mittra, for the Respondent. 

JUDGMENT, 

Das, J.—This is an appeal on behalf 
of the decree-holders against an order 
of ‘the learned Subordinate Judge of 
` Muzaffarpur, dismissing the execution on the 

ground that the minor judgment-debtor 

was not properly represented in the action. 

The material facts are these. 

“The plaint was admitted on. the 17th 
November 1913. On the oth January 1914 
the plaintiffs applied to the Court for the 
appointment of Ram Bahadur, the eldest 
"brother of the minor, as the guardian ad litem 
for the minor defendant. Itisnot disputed 

` that Ram Bahadur and the minor defendant 
formed a joint family and that Ram Baha- 
dur was the, managing member of the 
family. On the 4th of March of,rgr4 Ram 

Bahadur appeared in Court and expressed 
his disinclination to act as the guard- 
ian ad litem for the minor defendant. 
On the 30th April 1914 the Court appointed 
one Goodar Nath Pandey as the guardian 
ad litem, On the 20th May 1915 Goodar 
-Nath Pandey being absent, the Court ap- 
pointed one Nirbhay Singh as the guardian 
.ad litem for the minor defendant, The 
suit was then-compromised and ‘a consent 

decree was passed in the suit.’ 
-~ The grounds upon which the learned 
. Subordinate Judge has proceeded are these: 

First, that there is nothing to show that 
notice or summons was served on the minor 
after the appointment. of Goodar Nath 
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Pandey as the guardian -ad litem ; secondly, 
that the plaintifis chould have proposed 
the mother of the minor as the. guardian 
ad litem: and, thirdly, that no notice was 
served on the minor informing him of the . 
intention of the Court to discharge Goodar 
Nath Pandey as-the guardian ad litem. 
On these grounds the learned Subordinate 
Judge came to the conclusion that the 
decree against. the minor was void gb inie. 
tio and that he could disregard. the decree 
in the execution proceedings. 5. ah 

In my judgment the view taken by the 
learned Subordinate’ Judge is erroneous 
and’ cannot be supported. In the- first 
place, there is no provision in the Civil 
Procedure Code which requires the Court 
to give any notice to a minor of the appoint- 
ment of a guardian ad litem after such 
appointment. on 

Mr. Das contended before us that 
what the Court intended to find was, 
that the notice was not served on the minor 
in accordance with the provision of the 
4th paragraph of -O, XXXII, r. 3; but 
that is certainly not the finding of the 
learned Subordinate Judge and on the 
materials before him he could not have 
come to the conelusion that notice was 
not served in accordance with the ` pro- 
visions of the Code. p 

On thesecond point, I eertainly think 
that the proper person to be ‘appointed 
as guardian ad litem was the mother of the 
minor, that is to say, the natural guardian 
of the minor; but I am unable to say 
that the decree is a ‘nullity because the 
plaintiff, instead of nominatin2 the mother, 
nominated his brother who was undoubted- 
ly the karta of the joift family and would 


represent the minor in all joint family 


transactions. l | 

The third point raises a question of some 
difficulty, but I have come to the concía- 
sion that, though the Court should in every 
case -consult the wishes of a minor be- 
fore appointing any person as guardian 
ad litem in the suit, there is. nothing in the 
Code which reauires it to do so in a case 
contemplated by O. XXX, r. xL It will 
be noticed that paragraph 4 of O. XXXII, 
r. 3 applies only to a case contemplated 
by r. 3, that is to say, toa case where 
an application is made for the appointment 
of a guardian in the name or on behalf of 


* 
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a minor or by the plaintiff. Rule 11 
gives the Court power to appoint any 
guardian where the guardian for the suit 
retires, dies or is removed by the Court 
during the pendency of the suit, and there 
is nothing in the Code which requires 
the Court to give notice to the minor 
before making the order under r. ir. 
The case of Rajendra Prasad v. Prabodh 
Chandra Mitra (x) is not an authority 
for the view that an order under r. rr, 
if made without notice to the minor, is 
a nullity: In that case the order of the 
learned Subordinate Judge appointing a per- 
son as guardian against the express wishes 
of the minor was.challenged in the same 
proceedings and the Court had no difficulty 
in setting aside the order. But it is one 
thing to say that an order is without juris- 
diction within the meaning of the term 
as used in section 115 of the Code, it is an- 
other thing to say that the order is void 
in the sense that the decree which is ul. 
timately made may be disregarded by the 
Court executing the decree. 

I would allow the appeal, set aside the 
order passed by the learned Subordinate 
Judge, and direct that the execution do 
proceed. 

The appellants are entitled to the costs 
of this appeal. 

Adami, J.—I agree. 

W. C. A, Appeal allowed. 


(1) 59 Ind. Cas. 936; 2 P. L. T. 116; 6 P. Is J. 
282; i1421) Pat. 156. 


-MADRAS HIGH COURT. 
SECOND CIVIL APPEAT, NO. 444 OF X921. 
November I, 1922. 
Present :-— Mr. Justice Oldfield and 
Mr, Justice Devadoss. 
KARUMURI RAMALAKSHMI alias. 
PATTAMMA AND OTHERS—DEFENDANTS 
—ÁPPELLAN'S 
UcYSUS 
BODA NAGARATNAM AND OTHERS— 
PLAINTIFF AND DEFENDANTS NOS. 2 
TO 4-— RESPONDENTS. 
Hindu Law—Widow—Gift to next veversioner— 
Acceleration—- Intention. 
A transfer by a Hindu widow to her daughter 
or other next reversioner will ordinarily be regard- 


ed as an acceleration of the next reversioner’s 
interest, but this will not be the case when there 
are material portions in the particular document 
by which the transfer is effected to support the 


‘existence of different intention on the part of the 


widow. [p. 344, col. 2.] 

Bhupal Ram wv. Lachma Kuar, II A. 253; A. 
W. N. (1889) 22; 6 Ind. Dec. (N.S) 589, Rup 
Ram v. Rewal 6 Ind, Cas. 541; 32 A. 582; 7 A. 
L. J. 645, referrec to. . 


Appeal against a decree of the Court 
of the Subordinate Judge, Cocanada, 
in Appeal Suit No. 62 of 1920, (Appeal 
Suit No. 12x of 1920 on the file of the Dis- 
trict Court, Godaveri), preferred against 
a decree of the Principal District Munsif, 
Rajahmundry, in Original Suit No. 439 
of IQIS. 

Messrs. G. Laksiunanana and B. Satya- 
narayana, for the Appellaats. 

Mr. Y. Suryanarayana, for the Respond- 
ents. 

JUDGMENT.— The foundation of the 
lower Appellate Court's judgment is, that 
Exhibit IV is a surrender of the interest 
of the first defendant. "The appealisargued 
on thefooting that Exhibit IV operates 
merelv as a gift to the first defendant's 
daughter, Subbamma, now deceased, of 
the first defendant's interest in the suit 
property under the Will, Exhibit V, pur- 
porting to have been executed by her hus- 
band, now deceased. It is necessary to 
add that Exhibit V has been found not 
to be genuine. Though there is no finding 
before us as to the first defendant’s res- 
ponsibility for its being put forward, the 
basis of our decision'as to the character 
of Exhibit IV must be the intention of the 
executant, the first defendant. 

That intention we have to collect from 
the wording of the document, and that 
wording fortunately is, in our opinion, 
clear. Exhibit IV is headed as a gift-deed, 
that description being repeated in its first 
paragraph. The second paragraph runs 
in this way: ‘My husband, late Korumudu 
Venkatapayya Garu, had executed a Will 
on 2nd May 1993 arranging among others 
that I should enjoy until my death the 
undermentioned immoveable property and 
the other moveable property belonging 
to my husband as his self-acquisition and 
that on iny desth you and your descen- 
dants should enjoy the same with powers 
of gift and sale. As I, too, am now 68 


PE 


.sale." 
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years old, as I have much affection towards . 


you and as you and your husband have 
been protecting me amicably from the time 


of my husband’s death till now, I have 
arranged .that you should protect me in 


future until my death and I have this day 
given away to you as a gift the right and 
‘enjoyment possessed by me at present 
in the immoveable property worth Rs. 3,000 
comprised in the said. Will executed 
by my husband. "Therefore, you yourself 
shall henceforth pay the entire taxes payable 
"and enjoy the property from generation 
"to generation with powers of gift and 
The material fact on which we 
base our finding as .to the first de- 
fendant's intention in this document 
is, that she proceeded throughout with 


reference to her husband's Will, first re- 


ferring to it as the origin of her right to the 
Eu she. was disposing and next re- 
erred to it as defining the estate, which 
she. was disposing of. .In these circum- 
stances, our construction of Exhibit IV 
is that she was giving away what the Will 
purported to give her. Reference has been 


made to the Will as purporting to give her: 


the estate she conyeyed, not as really giving 
it to her in consequence of the lower Appel- 
fate Court's finding that. the Will is not 
genuine, but that , finding cannot affect 
the view we have to take ofthe first defend- 
ant’s intention in Exhibit IV, we must 
_ reach a conclusion as to what she wished 
to give with reference to what she was 
assuming in the document as to the genuine- 
ness of the Will Construction of the 


“actual terms of the document as,a justi- 


fication for the lower Appellate Court’s 
judgment failing, we have been asked to 
construe it in favour of the plaintiff-res- 


v pondent with reference.to what is alleged 


: to be a rule of construction authorised by 


two decisions of the Allahabad High Court. 

That rule as proposed to us is, that gift 
' by a widow to a daughter or, more gener- 
ally a gift by a widow to another reyer- 
sioner must þe regarded, whatever its 
terms, as an acceleration of the other rever- 
' sioner’s interest. The exact question which 
the learned Judges were dealing in Bhupal 
Ram v. Lachma Kuar (1)isnotclear. But we 


'do not find that they intended to enunciate ` 


(1) ITA. BUMP W. N. (1889) 22; 6 İnd. ` Dec, 
N 594 589. 


ent intention. 


such a general rule as,we are asked to adopt: 
In Rup. Ram v. Rewati ' (2), Bhupal Ram ` 
v. Lachma,, Kuar (x) is, no doubt, followed, 
though apparently with some hesitation 
on the part of one of the learned Judges. 
But in fact we are unable to collect from 
either of these decisions that the Allahabad 
High Court has held anything which will 
be of any use to the plaintiff in the pre- 
sent case. ‘The two decisions we have re- 
ferred to, no doubt, lay down that a transfer 
by a widow to, her daughter or other next 
reversiqner will ordinarily be regarded as 
an acceleration of the next reversionet’s | 
interest. But the learned Judges de not 

say, and we do not think that they meant, 
that this will be the case when, as here, 
those are material portions of the parti- 
cular document by which the transfer is 
effected to support the existence of a differ- 
Taking this view, we cannot 
read Exhibit IV as executing acceleration 
of the plaintiff’s interest or as anything 
except gift of what the widow believed to 
be her own interest in. the suit property 
under the Will to her daughter Subbamma 


- and Subbamma’s Heirs, in case Subbamma 


should die before the widow herself. The 


result is, that the second appeal must be 


allowed, the plaintiff’s suit being dismissed 
with costs throughout. l 
V.N. V. Appeal allowed: 
N. H. | ; 


(2) 6 Ind. Cas 541; 32 A. 582; 7 A. L. J. 645. 
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PATNA HIGH COURT. 

APPEALS FROM APPELLATE DECREES 

Nos. 702, 746 AND 747 OF I920. 
June 13, 1922. 
. Present; —Mr. Justice Coutts and Mr. 
Justice Das. 
Kumar RAMYAD SINGH—PLAINTIFF 
—APPELLANT 
VErSUS 
CHHEDIA BARHI AND OTHERS— 
DEFENDANTS— RESPONDENTS. 

Chota Nagpur Tenancy Act ( Beng. Act V I of 
1908), s.  2ri3— Execulom of — vent-decree— 
Auction sale of holding—Exemplion of portion of 
holding— Jurisdiction— Application to set aside sale 
not made—Sutt to set aside sale, whether barred, 


There is nothing in the Chota Nagpur Tenancy 
Act which authorises a Revenue Court to exempt 
from an auction sale, held in execution of a rent- 
decree, a portion of a tenant’s holding, or to for- 
r an intending purchaser to bid for a portion 
of it. i 

The fact that the sale of a holding in execution 
of a rent-decree isnot sought to be setaside by 
means of an application under section 213 of 
the Chota Nagpur Tenancy Act, is no bar to 
the institution of a suit to set aside the same. 


` Appeals froma decision of the Deputy 
Collector, Hazaribagh. 
Mr. S.N. Rai, for the Appellant. 


.JUDGMENT. 


Coutts, J.— These appeals arise out of 
a suit brought to set aside salesin execution 
of decrees on the ground of want of 
jurisdiction. The case is a somewhat 
curious one. l 

Kumar Ramyad Singh, the plaintif, 
. brought suits against three persons, Jhamna 
Dusadh, Chhedia Barhi and Lochan Koeti 
for arrears of rent. The suits were dec- 
reed and’ on applying for execution the 
‘defendants’ holdings were put up for sale 
in the ordinary course. On the date fixed 
for the sales the plaintiff applied for per- 
mission to bid and permission was grant- 
ed by the Deputy Collector with the reser- 
vation that the plaintiff should not be 
allowed. to bid for the defendant's ghars 
and gharbaris. The plaintiff alleges that 
he had no knowledge of this reservation ; 
he bid for and purchased the holdiugs, 
the sales were confirmed and it was not until 
after the confirmation of the sales that the 
plaintiff discovered that the ghars and 
gharbaris had been exempted. His con- 
tention is that in exempting. these portions 
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of the holdings the Deputy Collector 


acted without jurisdiction and he has 
consequently brought these suits-.to set 
aside the sales. 

The suits were dismissed in the Court 
of first instance and the decisions having 
been upheld on appeal the plaintiff has 
again appealed to this Court. The defend- 
ants at the time of the ‘trial alleged that the 
ghars and gharbaris were no portions of the 
holdings; this, however, was found against 
them by the Court of first instance, and 
apparently on appeal the question was not 
raised so that we must now take it that 
the ghars and gharbaris are parts of the 
holdings. 

The only. «questions, therefore, which 
remain are whether the: Deputy Collector 
had jurisdiction to exempt these portions 
of the holdings and whether for this reason 
the sales were without jurisdiction. The 
whole holdings were put up for sale and 
I can find nothing in the Chota Nagpur 
Tenancy Act which would authorise the 
Deputy: Collector. to exempt any portion 
of a holding or to forbid an intending pur- 
chaser to bid for a portion of it. In these 
circumstances, it seems to me that the 
order of the Deputy Collector exempting 
these portions of the holdings from sale 


. was without jurisdiction and, if this is so, 


clearly the sales themselves which purport 
to exclude these portions of the holdings 
which were put up for sale are also clearly 
without jurisdiction. Both the Courts Le- 
low have referred to the fact that the plaint- 
iffs might have made an application un- 
der section 213 to set aside the sales and 
they seem to think that because the plaint- 
iff did not do this he is not entitled 
to succeed in these suits. I am unable 
to understand this view. It is true that 
the plaintiff could have made an: appli- 
cation under section 213 but the fact that 
he did not do so certainly cannot bar the 
suits. In my view, the sales were with- 
out jurisdiction and should be set aside. 
I would accordingly decree these appeals, 
Das, J.—1 agree. 


S, D. & N. H. Appeals decreed. 
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CALCUTTA HIGH. COURT. 
APPEAL, FROM APPELLATE.DECREE No. 565 
| "^ OF 10920. 

May 23, 1922, 
Present -— Justice Sir Thomas 
Richardson, Kt, and Mr. Justice: 

< Suhrawardy. 

EN SADAQ REZA, CHAIRMAN, MUR-- 
SHIDABAD MUNICIPALITY 
DEFENDANT -APPHLLANT 

"^. VET'SMS 

KHOSHMOHINI DASI AND OTHERS— 
PLAINTIFFS NOS. 2, 3 AND 4— 

, RESPONDENTS. EP" 

Fatal Accidents Act (XIII of 1855), s. 1— 

Bengal Municipal Act ( III of 1884 X, s. 201-—— 


Neghigence— Question of  fazi —Sutt "for damages 
for death caused by accident — Valuation of life lost. 


In a suit under the Fatal Accidents Act for da- 


mages for death caused by an accident attributed to 
the negligence of the defendant, the death of 
one of the plaintiffs does not necessarily diminish 
the totalamount to be distributed as loss among 
the survivors. [p. 349, col. 2] 

In such cases the question of negligence or 
no negligence is very largely a qhestion of ioc 
{p. 349, col. 1.] . 

Where a person loses his lifé as the result of an 
accident, the value of his life does not depend 
on the number of his dependants but on his earn- 


ing capacity. [p.. 349, col, 2.] 


Appeal against a decree of the District | 


Judge, Murshidabad, dated the 25th 
November 1919, affirming that. of the 
" Subordinate Judge of that District, dated 
the i8th September 1918. 

Dr. Sarat Chandra Basak (with him Babu 
Hemendra Kumar Das), for the Appellants. 
—The defendant is the appellant. The 
‘appeal arises out of a suit for. damages on 
account of the death of one Charu Krishna 
Dutt for the wrongful acts of the defendant 
Municipality. The original plaintiffs were 
the father, the mother, the widow and 
the minor daughter of the deceased. The 
suit was at first dismissed by both the 
Courts below on the ground that the suit 
was. not maintainable; inasmuch as no 
notice was served on.the. Municipality 
-under section 363 of the’ Bengal Municipal 
.Act. On appeal.to the High Court the case 
- was remitted to the Trial Court to determine 
whether on the allegations -in the plaint, 
the plaintiffs have a sufficient cause of 
action which, if established by proper 
evidence, would entitle them ‘to recover. 
damages from the Municipality for their 
breach of duty in failing to fence the road 


INDIAN: CASES. 


[1923 
as mentioned ‘in section 20r of ET 
Bengal Municipal Act. The claim was made 
under the Fatal Accidents Act (XIII of 
1855 ) and was for Rs. 1,020. During the 
trial on remand the father of the deceased 
died. 'The Courts below have decreed the 
suit and apportioned the entire sum claimed 
among the surviving plaintiffs. It is against 
that decision that the present appeal is 
directed. The facts shortly are these. 
There is an old drain by the side oi -the 
public road in the town of Murshidabád. 
The- drain was being re-excavated by | 
the Municipality. .The drain having been. - 
completed there was only one stone slab 
placed on it asa bridge. On the night - 
of the 16th July 1912 the deceased fell into 
the drain while trying to cross it and re- 
ceived injuries which were not of a serioüs 
nature but tetanus supervened and he died 
on 2nd August ror2. My first point -is 
that it was incumbent on the plaintiff 
to serve a notice on the Municipality as 
provided by section 363 of the Bengal Muni- 
cipal Act. The word‘‘act” included omissions, 
also. The General Clauses Act of 1809 
( B. C.) did not introduce any change in the 
law.. In this view the words ,'" any 
thing done''in section 363 of the Bengal 
Municipal Act included an omission. Re- 
fers to Maxwell’s Intrepretation of Statutes, .. 
p. 133 (6th Edition). Therefore, notice must. 
be served, otherwise no suit would lie. Hence 
I submit the present suit is not maintain- 
able, even though the plaintiffs based their 
case .on the ground of an alleged breach of 
duty imposed upon the Municipality under 
section 201 of the Bengal Municipal Act. 
My next point is that the finding. of the 
Courts below does not establish that 
the Municipality was guilty of such neg- 
ligence as to make- it liable ‘for. dama-. 
ges tinder the Fatal- Accidents Act ~(SIT' 
of 1855). My last submission is that there 
were originally four plaintifis—the father,- 
the mother, the widow and .the minor 
daughter of the’ deceased. “They claimed 
between them Rs. 1,020.. The father 
died during the second. trial. Therefore, 
the Courts below instead of decreeing the 
entire amount claimed, ought to have 
decreed a- proper proportionate amount. 

Dr. Dwarkanath Mitra (with him Babu 
Sitaram Banerjee), for the Respondents.— 
As regards the. first. point, the judgment. 
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of the High Court on second appeal con- 
cludes it. On the first occasion the suit had 
been dismissed on the ground of notice, but 
Fletcher and Smither, JJ., on the second 
appeal held that at the time of the passing of 
the Bengal Municinal Act, the Bengal Gene- 
tal Clauses Act did not provide that the 
word ‘act’ used in the Bengal Acts in- 
eluded certain omissions and it was only 
in 1899 that it was provided that the word 
‘act’ used in the Bengal Acts passed 
after that date should include not only 
an act done but also an omission. I sub- 
mit that decision concludes the point Which 
ean no longer be pressed now. As 
regards the second point, I submit it is a 
pttre question of fact and the finding of 
the two Courts below are sufficiently con- 
clusive. As regards the lest point I 
submit Act XIII of 1855 authorises 
apportionment of damages among the parties 
for whose benefit the suit is brought or any 
of them in such shares asthe Court shall 
direct. The Court of Appeal below has very 
aptly remarked that the value of a man’s 
life does not depend on the number 
of dependants but on his earning capacity 
on which basis the damages have been 
assessed in the present case., 
Dr. Basak, replied in brief. 


JUDGMENT. 

Richardson, J.—This is an appeal from the 
judgment and decree of the District Judge 
of Murshidabad, dated the 25th Novem- 
ber 1919, affirming the decree of the Sub- 
ordinate Judge, dated the 18th Septem- 
ber 1918. The plaintiffs in the suit were, 
originally, the father, the mother, the 
widow and the minor daughter of the de- 
ceased Charu Krishna Dutta whose death 
was caused by an accident attributed 
„to the negligence of the Murshidabad 
Municipality. 


The claim was under Act XIII cf 1855 
for a lump sum of Rs. 1,020 as damages 
on that acenunt, the plaintiffs asserting 
that the deceased had maintained them. 
The suit having been dismissed. the High 
Court directed a re-trial. Pending the second 
trial the father of the deceased died. The 
Courts below have now, by concurrent 
decrees, apportioned the entire sum claimed 
among the three surviving plaiutiifs, The 
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appellaut is the defendant, the Chairman 
of the Murshidabad Municipality. 

It appears that in the town of Murshid- 
abad there is an old open drain 
running by the side of a public road, It 
is not disputed that the drain is a public 
drain, vested in the Municipality which 
the Municipality were re-excayating or 
making deeper. Fort that purpose certain 
stone slabs wer2 removed which had 
been placed across the drain to serve asa 
bridge by the owner of premises beyond 
the drain, one Gangadas .Roy. The evi- 
dence is that the bridge consisted of several 
slabs side by side, each about 2 feet in 
width. 

The work on tais part of the drain hav- 
ing been completed, cnly one of the slabs was 
re-placed in position. "Thereafter, on the 
night of the 16th July rgr2, the deceased, 
going from the road with the intention of 
passing through Ganeadas Roy’s house or 
conipound, fell-into the drain and received 
certain injuries. The injuries were not 
in themselves of a. serious character, but 
tetanus supervened and the deceased died 
on the znd August 1912. 

The suit was instituted on the 8th 
January I9I3. 

In view of the argument addressed to 
us, it is convenient to setout the relevant 
provisions of Act XIII of 1855. Sec- 


tion 1 of that Act enacts in its first para-. 


graph as follows:—‘‘ Whenever the de:th 
of a person shall be caused by wrongful 
act, neglect or default, and the act, neglect 
or default is such as would (if death 
had .not ensued) have entitled. the party 
injured to maintain an action and recover 
damages in respect of thereof, the party 
who would have been liable if death had 
not ensued, shall be liable to an action 
or suit for damages, notwithstanding 
the death of the person injured, and 
although the death shall have been caused 
under stich circumstances as amount in 
law to felony or other crime. " The second 
paragraph of the section further enacts 
that “‘eveiy such action or suit shall be 
for the benefit of the wife, husband, 
parent and child, if any, of the person whose 
death shall have been so caused, and shall 
be b ought by and in the name of the 
executor, administrator or representative 
of the person deceased." In the third 


wg 
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. paragraph it is laid down that “in every 


such action the Court may give such dama- 


ges as it may think proportioned to the. 


loss'resulting from such death to the 
parties respectively, for whom and for whose 
benefit such action shall be brought; and 
the amount so recovered, after. deduct- 


ing all costs and expenses, including the- 


costs.not recovered from the defendant, 
shall be divided amongst the ' before-men- 
tioned parties, or any of them, in such 


. shares as the Court by its judgment or. 


decree shall direct, ”- 

. As the result of the second trial, the 
Courts below have found that the defend- 
ant Municipality was guilty of negligence 
or breach of duty by reason of the fact 
that the drain at the point where the de- 
ceased fell in was not fenced or lighted 


in, accordance with. the requirements of: 


section 20r of the Bengal Municipal Act, 
Damages have been awarded, therefore, 
on the footing that on that ground. the 
deceased, as an injured party, might, if he 
had survived, -have maintained an action 
against the Municipality or its Chairman. 


section 201 of the Municipal Act empowers. 


thé Commissioners of a Municipality to 
close a public road for repairs or for the 
“purpose of constructing any sewer, drain, 
culvert or bridge or for any other public 


purposé. The section also provides that, 


structions or from any other cause, ‘any 
road or part of.a road shall be.in a state 
which is dangerous to passengers, 
the. Commissioners shall cause sufficient 

‘barriers or fences to be ‘erected for the 
. ‘security of life and property, and shall 
cause such barriers or fences to be suff- 
ciently lighted from sunset to sunrise. " 

Dr. Basak, appearing on the Chairman’s 
behalf, has contended, first, that the suit 
should have been dismissed under the pro- 
visions of sections 363 of the Bengal Muni- 
cipal. Act of 1884, secondly, that the facts 
found by the Courtsjbelow do not support 
the inference that the Municipality was 
guilty of such negligence as would make 
it liable to damages under Act XIII of 
- 1855, and, thirdly, that the father having 
"died pending the proceedings ‘a deduc- 
tion"shouldihave been made from the whole 
sun claimed of the amount representing 
his-loss by reason of his son's death. 


~ "whenever owing to such repairs or con-- 
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In my opinion; the first of these conten- 
tions fails-in view -of the terms of the judg- 
ment of the learned Judges of this Court, 
Fletcher and Smither, JJ., who remanded. 
the suit for re-trial. At that stage the suit . 
had been .dismissed on the preliminary 
grounds that the notice required by sec- 
tion 363 of the Municipal Act had not 
been given and that the suit: was -out 
of time under. that section. The section ` 
prescribes that no suit shall be brought 
against a Municipality ‘ for anything done 
under this Act” until the expiration of 
one month next after notice in writing. 
has -been delivered or left at the Muni- 
cipal Office. Unless such notice be proved, - 


.the Court is to find for the defendant and 


every such suit must be commenced within 
three months next after the  accrual of 
the cause of action and not afterwards. 
The learned Judges laid stress on the words 
“anything done” under the Act. They 
pointed ont that in 1884 there was no 
legislative definition such as that afterwards . 
enacted -in- section 3 (2) of the Bengal 


‘General Clauses Act, 1899, under which 


“words which refer “to “acts done shall 
also extend to illegal omissions.” They 
were of opinion that section 363-0f the | 
Municipal Act would have been applicable 
if the cnly cause of action disclosed in 
the plaint had been that the Municipality 
had improperly dug a hole in the road or 
the ‘drain. They went on, however, to say | 
that the plaintiffs also alleged a breach 
of duty by the Municipality in failing to 
perform their duty under section 2or. 
The conclusion at which the learned Judges 
arrived was, 
tried as to whether the. plaintiffs, on the 
allegations in their plaint, have a suff- 
cient cause of action which, if established 
by proper evidence, would entitle them. 
to recover damages from the . Municipality 
for their breach of duty. 
It is true that in Maxwell on the Inter- 
pretation of Statutes ( 6th Edition, p. 133) 
it is stated that , “Statutes which require 
notice of action for .anything ‘done’ 
under them.are construed as including an 
omission of an.'act which ought to be 
done as well as the commission of a wrong- 
ful one." But it is unnecessary for -us 
to consider- how we might have con- 


Strued the language cf section 363 :if the 


that there was a case to be” - 
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point had been open. As between the 
parties to the present suit, the point is 
concluded by tbe previous judgment of 
this Court. vs 
Theissueindicated by the learned Judges 
has been tried and it has been found that 
the Municipality was guilty of breach of 
duty. If tbe learned Judges had not been 
-of opinion that in such cases, the provisions 
-of sections 363 had no application they 
would not have put the parties to the ex- 
pense of a re-trial. In my opinion it is 
not now open. to the defendant to *rely 
.on these provisions. 
The second contention urged for the defend- 
antis, thatthe facts found do not support 
the inference of negligence which the Courts 
below have drawn. The question of neg- 
ligence or no negligence is in most cases, 
however, very largely a question of fact. 
The Courts below have concurrently found 
that the road was in a state dangerous to 
passengers and that it was a breach of 
duty on the part of the Municipality 
not to take the precautions specified in 
section 201 of the Act. It was not: dis- 
puted that the road and the drain along- 
side it must be taken together as an integral 
whole. Both were vested in the Munici- 
-pality and people had to cross the drain 
to get to the houses on the other side. What 
appears to be suggested is that the drain 
has always been where it is and urlighted 
at night and that passengers must take 
the road as they find it with the drain. 
But that argument was not presented to 
the Courts below and it is not necessary to 
deal with it for this reason. On the material 
before them, it was open to the Courts 
to find that, whatever might be said 
about the previous condition of things 
at thespot where the deceased met 
with the accident, that condition had been 
So altered as to bring about undoubtedly 
& state of the road dangerous to passengers 
within the meaning of the Act. It is not 
necessary to say that we should have come 
to the same conclusion on the same mate- 
rials. Ido not suggest the contrary, but 
all that we need say is that there were 
materials before the Courts on which they 
might reasonably come to the conclusion 
to which they did come. It was not only 
that the drain had been made a foot or 
two deeper. The learned Subordinate 
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‘It is not denied that the 


-benefit the claim is made. 
here have been calculated on the basis 
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‘Judge refers to evidence showing that 


loose earth heaped on the eastern edge of 
the drain slipped from beneath the feet 
of the deceased causing him to fall. The 
Subordinate Judge draws the inference 
that the road was on that account in a 
dangerous condition. It may be that the 
learned District Judge goes further, but 
if he speaks of the drain generally as a 
possible source of danger, he also adverts 
to the alteration of the previous state of 
things. The danger, he says, became 
all the greater “because in this particular 
instance certain stone slabs forming a passage 
across the drain had been removed 
and only one of them replaced in position." 
In my opinion, this second contention 
cannot be supported. 

The last point taken is that it was not 
open to the Courts below to divide the 
whole sum of Rs. 1,020 claimed in 
the plaint between the surviving plaint- 
iffs. Here, also, I think the appeal fails. 
If the provisions of the Act of 1855 had 
been strictly observed, the suit should, 
as it seems, have been brought by the widow 
of the deceased as his representative for her 
own benefit and for the benefit of the 
parents and the child of the deceased. If 
the suit had been so framed, the objection 
urged would hardly have suggested itself. 
death of the 
deceased caused pecuniary loss to 
the plaintiffs The death of one of the 
plaintiffs does not, or does not necessarily, 
diminish the total amount to be dis- 
tributed as loss among the survivors. If 
the father had died before the accident, 
the deceased might have spent more on the 
other members of the family. The Act 
of 1855 expressly authorizes the division 
of the damages among the parties for 
whose benefit the suit is brought or 
“any of them in such shares as the 
Court by its judgment or decree shall 
direct." That would seem to give power 


‘to divide damages claimed and awarded 


between some only of the parties tor whose 
The damages 


of the earning of the deceased at the time 
of his death, and I agree with the District 
Judge that the value of his life does not 


- depend on the number of his dependants 


but on his earning capacity. The loss to 
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thé d.fendahts is thé estimated amoutit 
‘which they collectively have lost by reason 
of his death whetfier they be few or tiiany. 
. In the result the appeal should, in my 
opinion, be dismissed with costs. 

Suhrawdrdy, J.—I dgrée. - : 

D. N. Appeal disinissed. 


< ALLAHABAD HIGH COURT. : 
SECOND CIVI; APPEAL, NO. 348 OF X92I. 
i November 27, 1922. 
Presznt:—Mr. Justice Stuart. 
Lala SHEO PRASAD—PLAINTIFF— 
APPEELANT 
isl Versus I E 
BABU RAM AND OTKERS—DEFENDANTS—- 
RESPONDENTS: : 
Agra Tenancy Act (IT of 1901), s. 57 (d)— 
Tenant grove-holder— Ejectment, 


A tenant grdve-lidlder is very different front a 
ferant of a grove. His rights in the plot of the 
gove are not those of a tenant but of a grove-holder 
and as such he cannot be ejected from it under 
Section 57 (dj of any other piovisiod of the Agra 
Tetiancy Act. 

Rameskar Sivigh v: Madko Lal, 52 Ind.-Gas. 19%; 
17 A. E. J. 971; 42 & 36 and Param Hansman 
Tewari v. Dasvathman Tewari, 60 Ind. Cas. 770; T9 
Á. L. J. 292: 43 A. 444, distinguished. 

Second appeal against the decree of this 
District Judge, Bareilty, dated the r4th of 
Decéttiber 1420. i | 
. Dr. S. N. Sén and Mt. S: C. Das, for 
the Apyelfant. > >> "mL. 

Mr. U. S. Bapak, for thé RéSpóndents.- 
JUDSMENT.—This was a suit for the 

éféctmiént through the Revenue Court 
- ôf five persons who - were tenants of 
dri Gécuparicy kólding, o the growid 
that they had sublet @ portion -of their 
holdihg in Contiavetitiott -of the  pro- 
vistoris of secttot .25 of the Tenancy 
Act. This süit thus lay under the prs- 


* 


visiótis of section 47 (d); ‘Fhe Courts be- 


iow have affived at the follewing findings: 


hey found that these’ five defemdamts 
wére récórded ás- the fenásts of. over 50 
plóts-óf ar area of 83 bighas 2 biswas and 


that ali these plots with the exception of. 


Ko. S17 Were sgtictiltürol] plots; but they 
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found that No. 817 was a grove in which 
defendants Nos. r to 5 had the right of 
srove-holders. I cannot interfere with the 
finding that the defendants - Nos. 1 to 5 
had the fight of grove-holders in No. 817, 
fot that fiuding is a finding of fact. Jt - 
appeats to me to follow from that finditig 
that No. 817 is not part of the occupancy 
holding. The conclusion at which I arrive 
is that No. 817 is a grove in which defend- 
arits Nos. I tó 5 have grove-holder's rights. 
They afe riot tenatits of fhe grove. They 
ate tenants grove-holders, a very different 
thing. The remaining numbers form. part 


‘of an occtupaney holding; ` 


This appeal has arisen in the following 


The Courts below while directing the 
ejectment of defendants Nos. t£ to 5 
from all plots other than No; 817 have. 
refüsed to sject them from No. 817; The 
plaintiff appeals against the refusal to 
eject from No. 817. As I have already 
stated, the finding is that the defendants 
are tenants grove-holders of No. 8r7 and 
from that finding it follows that No. 817, 
although recorded. with the other sumhets, 
is mot a. part of the occupancy holding. 
‘The plaintiff cannot, therefore, eject them 
front No. 8x7 nnder the provisions of rec- 
tion 57 fá} or any other provision in the 
Act. The ease is different from the cases 
reported in Rameshar Singh v. Madho Lal 
(I), and Param Hansman Tewari-v. Dasrath- 
man Tewari (2). In the first case the person 
ejected was. a tenant of a grove Holding 
from year to year; and in the second case 
the land from which the person was ejected 
was found on the facts to be part of 
tHe holding. It was not grove lamd. I, 
therefore, dismiss this appeal with costs 
which include fees on the higher scale. 

SD, Appeal dismissed. 


(ty 5z Ind; Cas. 192; 17 A. I. J. 972; 4% Av 35. 
(2) 60 Ind. Cas, 770; 19 A. Tie J. 2027 4 3 AL 4.45. 
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NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
SECOND CIVIL APPEAL No. 415 OF 1920. 
November 6, 1922. 
Present :—Mr. Hallifax, A. T. C. 
MAVARAM AND OTHERS—DEFENDANTS 
—JÁPPEILLANTS 
UZFSHS ; 
BHAIRON PRASAD---PLAINTIFF— 
RESPONDENT. 


Hindu Law—Debt incurred by father as surety 
Jor payment of money leni— Liability of son 


Where a Hindu father becomes surety for the 
payment of money lent, after his death his son 
is liable under the Hindu Law to pay the debt, 

(Case-law referred to and considered ) 


Appeal from the decree of the Additional 
District Judge, Raipur, in Civil Appeal Noa 
255 of 1919, dated the 28th Tune 1920. 


Dr. H. S. Gour, for the Appellants. 
Sir B. K. Bose, for the Respondent. 


SUDGMENT.--The plaintiffs sued three 
persons on a bond executed by two of 
them in satisfaction of a decree outstand- 
ing against them and by the third, Mohan 
Kurmi, as a surety. In the First Court a de- 
cree was passed against the two principal 
debtors but the suit was dismissed as 
against Mohan Kurmi on the finding that 
he had not executed the bond. On the 20th 
of December rọrọ the plaintiffs filed an 
appeal in which they made only Mohan a 
respondent. He, however, died on the rath 
of January 1920, and his three sons were 
impleaded as respondents in his place. The 
learned Additional District Tudge has some- 
what carelessly ignored the death of Mohan 
and, finding that he did execute the bond, 
has passed a decree against him. In the 
lirst Court Mohan was the third defendant, 
and the decree of the lower Appellate Court, 
in modification of the Munsif's decree, de- 
clares that “defendant No. 3 is jointly liable 
with defendants Nos. I-and 2 for the sum of 
Rs. 397-4-9 and costs Rs. 55-14-0 and that he 
should pay it to the plaintiffs accordingly." 
Mohan's.three sons appeal against this 
decree on the ground that, under the Hindu 
Jaw, they are not liable to pay a debt con- 
tracted by their deceased father as a surety. 


(2) The leading case on the subject appears 
to be Tukarambhal v. Gangaram Mulchand 
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Gugar (1) where it was discussed at length 
by Ranade, J. ‘ke learned Judge mentions 
those texts which lay down generallv what 
classes of the debts of hts father a Hindu 
cannot be compelled to pay, in which are 
included “sums for which the father was 
a surety,” and explains that it “is offen 
found necessary, ever in more regularly 
constituted Codes cf law, but it 1s speeially 
obligatory in the interpretation of ancient 
Hindu law books” to follow the rule that 
“an express particular text occurring in 
its proper place limits mere general state- 
ments of the principles made ir other places." 
Mr. Tustice Ranade then discusses the texts 
relating to this particular matter and arrives 
at what is clearly an inevitable conclusion, 
which can be stated in the following words 
with which he begins the discussion. ‘* Bri- 
haspati recognises four different classes of 
sureties: (1) sureties for appearance, (2) sure- 
ties for honesty, (3) sureties for payment of ` 
money lent, (4) and sureties for delivery of 
goods. ‘The obligation of the first two kinds 
of sureties is limited to themselves personal- 
ly, and does not bind their sons, but the obli- 
gation incurred by the last two kinds of 
sureties binds them, and their sons also 
after their death." This ruling was followed 
by the Allahabad High Court in the Mala- 
raja of Benares v. Ramkumar Misir (2) 
and in Madras in Chettikulam WVenhkitachala 
‘Reddiar v. Chettikulam Kumara V enkitackala 
Reddiar (3) and Thangathamma y. Aruna- 
challam Chettiar (1) and also coupled with 
the Allahabad case just mentione, in 
Calcutta in Rasi Lal Mandal v. Singheswar 
Roy (5). 

(3) The learned Counsel for the appel- 
lants has cited the Ca cutta ease of Chakouuri 
Mahton v. Ganga Preshad (6) as holding a 
different view. The debt under consider- 
ation in that case was due by the defendant's 
deceased father under a decree obtained 
against him for damages om account of im- 
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jury to the crops of the plaintiff by the 
obstruction of an irrigation channel, and it 
had to be decided whether such a debt was 
or was not vyavaharika and so payable by 
defendant, and in that connection the learned 
Judges examined the general lists of which 
Mr. Justice Ranade spoke in Tukarambhat 
v. Ganga Ram Mulchand Gugar (1). The 
discussion of the classes of debts’ payable 
by a Hindu son certainly goes outside the 
particular class of debts in question in the 
case, but the learned Judges expressly re- 
frained from giving any decision in regard 
to suretyship debts . They said: '' Reference 
was made at the bar to decisions upon the 
question of the liability of a son to satisly 
a suretyship debt of his father, and mention 
was made particularly of the cases of Tuka- 
rambhal v. Gangaram Mulchand Gugar (1), 
Narayan v. Venkatacharya (7), Maharaja 
vf Benares v. Ramkumar Mistr (2), Sttaram- 
ayya v. Venkairamanna (8) and Cheti- 
kulam Venkitachala Reddiar v. Chettikulam 
Kumara Venkitachala Reddiar (3). It is 
not necessary, however, to discuss, for our 
present purpose, the question of the liability 
of a Mitakshara son for the suretyship-debt 
of his father, because the determination of 
that question depends upon the interpre- 
tation of special texts, specially the text of 
Vishnu, which defines the different kinds 
of sureties, namely, for appearance for 
honesty, for debt and for delivery of the debt- 
or's effects (Jagannath's Digest, Volume 1, 
page 246). But wemay observe that the 
latest decision in this Court [Hiralal 
Marwari v. Chandrabalt Haldarin (9)) may 
be difficult to reconcile with the case; 
in Bombay, Allahabad and Madras 
which we have already mentioned; 
for the reason already stated, however, it 
is not necessary, to examine‘further this 
class of cases." _ ; u 

(4) There appears to me to be no difficulty, 
if I may say so with due respect, in recon- 
ciling Hiralal Marwari v. Chandrabali 
Haldrain (9) with the cases mentioned. 
Indeed, one of the cases from each 
of the three Courts is mentioned, 
and they are distinguished in a way which 
implies concurrence, not dissent. With refer- 
ence to the Maharaja of Benares v, Ram- 


7) 28 B. 408; 6 Bom. In R. 434. 
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kumar Misir (2), Tukarambhat v. Gangaram 
Mulchand Gugar (I) and Sitaramayya v. 
Venkatramanna (8) the learned Judges say: 
“The facts of these cases, upon which re- 
liance has "been placed for the plaintiff- 
appellant, are not similar to those of the 
case with which we are now concerned, be- 
cause in none of those cases was there any 
question raised as to tbe effect of the person- 
al remedy against the son being barred by 
the six years' rule of limitation. " 

(5) It was argued by thelearned Counsel 
for “the appellants that the obligation is not, 
binding upon the sons of Mohan, because 
the money to be re-paid was not a loan, with 
reference to the third class of sureties 
mentioned by Brihaspati which is “for 
payment of money lent.” The same 
argument was put forward in T'wharam- 
bhat v. Gangaram | Mulchand Gugar (x) 
and Rasik Lal Mandal v. Singheswar 
Roy (5) and I can add nothing to the 
reasons stated in those cases for considering 
it of no avail, though it may be mentioned 
that there does appear to be some reason 
to suppose that the payment promised in 
this case was a payment of money lent, the 
creditor had obtained a decree for it, but 
that would not alter its character. The 
appeal -is accordingly dismissed and the 
appellants must pay all the costs. i 


W. C. A. 


Appeal dismissed. 
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“PATNA HIGH COURT. 
DEATH REFERENCE, CASE NO. 3 oF 1922 . 
- AND CRIMINAI; APPEAL NO- 16 OF 1922. 
i February 23, 1922. . 
Wi Justice Coutts and 
š Mr. Justice Róss. 
` CHANDRIKA RAM KAHAR— 
APPELLANT 
VErsus `- 
EMPEROR-—O»rrosrTE PARTY: 
Evidence Act (I of 1872), s. 32——Gestuyes by 
wounded person, relevancy of Opinions of uiimesses 
as io gestures, whether admissible 1n evidence. š 
Where a woman, with her throat partially cut 
and unable to speak, nrakes gestures in answer 
to questions put by a Eub-Inspector, Police, and 
indicates the person who has wounded her, the 
gestures are admissible in evidence under section 
32 of the Evidence Act. The. interpretation of 
the gestures is for the Court alone’ and the 
opinion of witnesses as to such gestures is not 
evidence [p. 357, col. 1.) 
Queen- Empress v. Abdullah, 7 A. 385; A. W. 
(1885) 78; 4 Ind Dec. (N. S.) 692 (F. B), HR 
Reference ‘and Criminal appeal from a 
conviction and sentence. passed by the 
Sessions Judge, Singhbhum, dated the Ist 
February ‘1922 
Mr. Patel (with him Mr.. Hyder Imam), for 
the Appellant. i 
Mr- Sultan: Ahmad, Government Advo- 
cate, for the . Crown. 


JUDGMENT. 

conte, J.—The appellant - in this’ case, 
Chandrika Rdam Kahat, has been convicted 
by the Sessions: Judge of Manbhuim-Sam- 
balpur, under section 302 of the índian 
Penal Code, for the murder of -his wife, 
Budhua Kaharin, où the 9th October last 
and has been sentenced to death: 

Tha case for the Crown is that Chandrika 
and his wife were not on good terms and 
that. for’ this - reason. she lived almost 
entirely. with her:father Keshwar Ram. 
Before the date of her death she had 
bsen..livigg-with Keshwar for about six 
months, bnt on the evening of. that day; 
at about-7 P. M; Chandtika came and said 
he. wanted- to take: her to his house for 
the Dusserah festival. Keshwar lives in 
village .Kasidih and. Chandrika -lives in 
Jugselai; a village. about three. miles 
south of .Kasidih. Chandrika is said to 
have been accompanied by : another : man 
whea he ‘weit to fetch: his wife fròm her 
father’s House. but. afterwards: this man 
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disappeated. When Chandrika came: to 
fetch his wife Keshwar told her to go 
and they started off together. They did 
not go straight to Jugselai, however, büt 
went to a. Ramlila performance which was 
being held in a shamiana at -Sakchi: 
There they stayed until about midtight 
when the performance ended and. then 
went off together towards Jugselai. They 
had gone only about 200 yatds when'Chan- 
drika seized his wife's arm apparently 
be:ause she was starting to go in`a 
wrong direction. She asked him why: he 
was doing this and he said it was Le: 
éause she must go to his hotise. She 
replied that she would go but he must 
not hold -her arm. They then went on, 
she goirig ahead and he following. 

Next morning, at about xo A. m., Sub- 
Inspector Sukhdeo Sahay, who was investi- 
gating a case in the neighbourhood, got 
certain. information from. one Ram 
Prasad it consequence of* which he 
went with him and Mr. Rivett, Addi- 
tional Superintendent of Public Safety 
at Jamshedpur, to a spot néár the path- 
way which runs from Kasidih to Jugselai 
where they found the -wonian Budhiia 
lying partly supported by a heap of 
stones . with her throat cut and her 
clothes covered with blood: There was a 
pool of blood at'a spot about 45 paces 
to the north. Thé woman was unable to 
speak but when asked ‘who had wounded 
her she touched- the stzdur mark on 
her forehead which is placed on the fore: 
head of married women by their husbands. 
The Sub-Inspector-askéd the woman if, by 
indicating the sindur mark, she meant that 
she ‘had been murdered by her husband 
and she nodded her head in assent. Mi. 
Rivett was then asked by the Sub-Iis- 
pector to go on his motor bicycle to the 
Hospital arid get médicabhelp. He did'so 
and Dr. Sen, who is thé Deputy €: 
Medical Officer, sent his assistaht Dr. ` 
in a car with necessary . appliances: D. 
Roy took the woman to the Hospital 
where they -arrived about 1i A.M., and 
there.an operation was performed: ‘which 
took about 14-hours. Meanwhile, a Multam- 
madan, who cahnüot be traced, had given 
information to: Büdhua's: father Keshwat 
Ran and  Eeshwar went first to the 
Thana- and tBemto the Hospital; The Sal- 
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Inspector was there but apparently did 
nothing until after the operation when 
there seems to have been an interview 
with Budhua after which the Sub-Inspec- 
tor recorded a statement of Keshwar which 
has been treated as the First Information 
in the case. The Sub-Inspector then went 
| to Jugselai which is about a mile from the 
place of occurrence and arrestéd the 
accused who was at the time sleeping in 
his house. After arresting Chandrika the 
Sub-Inspector took him to the Hospital. 
From there the Sub-Inspector went to the 
District Superintendent of Police and with 
him went to try and find a Magistrate. He 
failed to find cither of the two Honorary 
Magistrates at their houses; so he return- 
ed to the Hospital. This was about 
5-30 P. M. He then confronted Budhua 
with her husband Chandrika and asked 
her who had eut her throat, whereupon 
she pointed to Chandrika. She was asked 
if any one. assisted Chandrika and she 
held up her fore-finger. This was taken 
to indicate that another man was assist- 
ing and when she was asked what the 
other man did she pressed back her head 
with both hands. Other questions were 

. then asked and, amongst them, what she 
had been cut with. In reply to this she 
measured off about 9 inches on her arm 
and also held up two fingers together. 
Soon after this an Honorary Magistrate, 
Mr. Brokenshire, appeared, and after a con- 
sultation with Mr.. Rivett they- both went 
into the room where the woman was, 
taking with them Chandrika and a pick- 
pocket who had been arrested and who 
happened to be there. Questions similar 
to those asked by the Sub-Inspector were 
put to her and she is said to have made the 
same kind of gestures indicating Chan- 
drika as having wounded her with a 
knife and as having been assisted by 
some other person. After some ten or 
twelve questions had been asked the ex- 
amination was stopped by Dr. Sen on 
account of the condition of the woman 
who was by that time very exhausted. 
Budhua died on the 11th at about 5 p.m, 
and the evidence of the Sub-Assistant 
Surgeon who conducted the fost mortem 


examination shows that the larynx was 


completely divided through the thyroid 
cartilage and partly cut through -the crico 
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thyroid membrane, about 1-3rd inch of 
its diameter, ‘The pharynx was cut about 
2-3rd inch of its diameter beneath the 
thyroid cartilage and he deposes that she 
died from the effects of these injuries. 
There were other slight injuries which it is 
unnecessary to detail, as they have no bear- 
ing on the case. The wounds could not have 
been self-inflicted and the medical evidence 
shows conclusively that the woman Budhua 
has been murdered. The murder appears 
to have been of a peculiarly brutal 
charfcter and there is no doubt that, if 
Chandrika were guilty, the only sentence 
which it would be possible to inflict would 
be the extreme penalty of the law. The 
question is whether the evidence is sufficient 
to establish Chandrika’s guilt. 

The learned Sessions Judge who has tried 
the case, which is a difficult one, with 
great care, has dealt with the different 
stages of the prosecution case separately, 
and for the sake of convenience I propose 
to deal with these stages in the order in 
which he has taken them. 

lirst, there are what has been referred 
to as the unhappyrelations which are said 
to have existed between Chandrika and his 
wife Budhua. There are three witnesses in 
regard to this stage of the case, Keshwar, 
the girl’s father, and two neighbours, 
Musammat Dhanmatia ‘and Bhikari Lal. 
Bhikari Lal relates a curious incident which 
he says he witnessed when Chandrika beat 
his wife and threatened her with a sword 
stick. The story is uncorroborated, though 
other persons are said to have witnessed 
the occurrence and this evidence has very 
rightly been rejected by the learned Ses- 
sions Judge. There remains the evidence 
of Keshwar and Musammat Dhanmatia. 
Dhanmatia says she knows nothing about 
the relations which existed between Chand- 
tika and Budhua. The learned Sessions 
Judge, however, seems to think that her 
evidence supports the view of unhappy re- 
lations because she deposes that Budhua 
did not live constantly at the accused’s 
house but often came to her father’s house 
and was often fetched away by the accused’s 
father. This, however, is hardly a correct 
summary of her evidence on this point. 
What she says is: 

“Y have been living there for four years 
and Keshwar was living there before me. I 
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have seen Budhta in his house for six 
months. Before that she was not there. I 
had never seen the accused at Keshwat’s 
house before." 

And again :— | 

“During the four years that Keshwar 
lived there Budhua used to come and go. 
Often the accused’s father used to take her 
off to the accused's house." 

This indicates nothing more than a very 
ordinary state of affairs; and certainly does 
not support the view of unhappy gela- 
tions. ; 

I now come to Keshwar's evidence. Be- 
fore the Sessions Judge he says that the 
accused ,— l 

“married my daughter  Budhua, nine 
yeats ago. She lived with him for four 
years off and on but was always coming 
back to my house on the plea of ill-treat- 
ment. She came last to my house in Kasidih 


in Chai and lived with me for six 
months." 
And again ,— 


" during the six months she went away 
once fora week to the accused and com- 
plained about him on her return." 

Before the Committing Mágistrate, how- 
ever, what he said was ,— . 

“On last Chait my daughter came to my 
house after the death of my wife and 
children. ....... My daughter told me 
when she was younger that her husband 
ill-treated her,....,... She has not told 
me this since she came to live with me last 
Chait,” - 

This clearly indicates that, although when 
they were first married there may have 
been some ill-treatment of Budhua by 
Chandrika, there is no reason to suppose 
that in recent years they have been on 
bad termsand I am unable to accept the 
version which Keshwar has given in the 
Sessions Court and which is obviously an 
improvement introduced to süit the pro- 
gectition case. It is true that Keshwar in 
his statement to the Police, which has been 
treated as the First Information in the 
case, said that his daughter did not want 
to live with her husband as he used to 
ill-treat her. But this statement, as will 
presently appear, is not really the First 
Information at all and consequently not 
evidence. When the evidence regarding 
this stage of the case is examined 
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thenit is ‘clear’ that no case of 
unhappy relations between Chandrika 


and Budhua is made ont; and, if anything, 
the evidence is to the contrary, for both 
Keshwar and Dharmatia say that, when her 
husband came on the evening of the goth, 
Budhua went away with him without any 
remonstrance. Dhanmatia further says that: 
there was no quarrel or dispute at all and 
it seemed to her to be a case of an 
ordinary departure of the husband taking 
the wife. It is true that two witnesses, 
who say they saw Chandrika and Budhua 
at the Ramlila, said that when they left 
the Ramlila Chandrika seized Budhua’s 
arm. But whyhe did sois by no means 
clear from their evidence and even they 
depose that she said that she would go 
along with bim if he let her hand go. 
This hardly indicates unwillingness to go 
with him ; moreover, it is significant that 
before the Committing Magistrate neither 
of these witnesses say anything about the 
seizing of Budhua's hand by Chandrika and 
I am very much inclined to think that 
this part of the evidence is embroidery. 
The evidence then, in my opinion, does 
not disclose any unhappy relationship be- 
tween Chandrika and. his wife and with 
this the motive for the crime disappears. 

I next come to the taking away of 
Budhua by her husband on the evening 
of the gth. The evidence on this point 
consists of the statements of Keshwar 
and Dhanmatia. Both these witnessessay 
that Chandrika was accompanied by an- 
other man who, however, appears to have 
disappeared ` before ‘Chandrika left with 
Budhua. This evidence, and in particular 
the evidence oz Dhanmatia, which is 
entirely disinterested, has been believed by 
the learned Sessions Judge. No reason 
why it should be disbelieved has been 
shown to us and I accept it as establishing 
that Chandrika went to Keshwar's house on 
the evening of the oth and left with 
Budhua. ; 

The next stage of the case is the 
Ramlila party and the subsequent scene 
between the husband and wile. The 
witnesses: to this are Ramdas Kahar, car: 
ter, and Sukhdeo Kahar, a mechanic at 
Tata’s Iron Works. They say that ‘they 
saw Chandrika and his wife at the per- 
formance, that they stayed till the end, 
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‘Ramdas and: Sukhdeo" were behind them 
as.they. went. along the'.road after the 
petformance. and, they saw ~ the incident 
ofthe ‘seizing of Budhua’s hand. For thé 
‘reasons I have already given, I.disbelieve 
tlie story of the..seizing of Budhua’s 
hand. and.I am inclined -to distrust the 
"est: of their evidence. They do’ not 
. ‘give any. reason “for. specially’: noticing 
Chandrika and. Budhua iat the Ramlila 
party. ^ Ramdàs:: says. that there were 
Separate: places for men and women “at 
„the: performaitice, whereas Sukhdeo Says 
there: were. not. and they. have-certainly 
added to their-story in the Sessions Court. 
.This:they havé done clearly in -order to 
assist ; the prosecution case of- unhappy 
relations. between ` Chandrika and “Budhua 
and ‘it;. would be, in my opinion, very 
unsafe. to aécept their evidence ~ which 
looks: to me suspiciously as.if - jt- had 
been introduced. in order to show that 
Chandrika, was ` with. "Budhua up till 
midnight, because.the prosecution - čase is 
that Chandrika cut: Pu OA throat at 
aboub:-r A. M. - E s > 

l-.now::.come, to the ' “most important 
part:of.the case; namiely, the: direct evi- 
dence .. ‘connecting... Chandrika. -withe “the 
crime. The evidence-is:that- “ailegéd to 
have: been | furnished by: Budfiua- -hérself. 
Plé First Itiformation we have. that Budhua 
implicated her husband is.d-passagé in ihe 
commitment order to the following effect; — 

. “The: Sub-Inspéctor proceeded “towards 
the place where he met ohe Ram-Prasad 
(P.. W..No..15)-who told- him that-he Had 
seen the woman, and that she .was-alive— 

alto: that, on being questioned... she- had- 
pointed .to.the vermilion . stain (sindur) 
on her. forehead: Ram. Prasad. was--of 
opinion that the. woman meant to indicate: 

that her husband. had “cut her throat.” - 

| Now, if. this. is sc; Ram Prásad's state- 
ment to the € b-Inspector was elearly the: 

First Inforniation- in thé. case, for ‘he also: 

deposed that the woman had heen ` re- 

cognized;.yet, not only: ‘was -his statement 

not recorded as- a First | Information: ‘by the 

Sub-Inspector. but hé was’ not! examined 

in:the Sessions Coürt.. and -he was ‘not 

even tende,ed asa witness, ‘The learned 

Government. Advocate - ‘siggests ` "that. he 

was ptobably -not examinet 5: ‘or tendered 

becuse : ‘his. statement" before tlie Commit 


a 
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ting Magistrate ` was: not án. accordánée: 
with  thé' statement which: he had 

made to- the ^ Sub-Íuspector: and. was. 
an untrue statement made to: "bring 'Bis- 
evidence into line with the prosecution 


case on this point. -To 'satisty "ourselves. 


“on this point’ the learned "Government. 


Advocate has- asked us to look * ‘into the 
Police diary and-we have done. So.. it 
appears that Ram Prasad’s, statement was 
not recorded by the Sub-Inspector, but the 
Sub4luspectot -made a- note'to tlie’ effect. 
that he got information from Ram Prasat 
Bania that he had -seen a girl ‘with, her 
throat cut lying near the millah of the n: w 
cooliag tank :— 

"The girl- was saying that. her husband 
had cut her throat" —— 

Now, it seenis to me that this statement, 
does not necessaiily conflict with ‘the state 


_ ment made before the Committing: Magis: 


trate, but whether .t does or not Rani Prasad 
was apparently the first person to 'see the 
woman Budhua and he was the first person 
to:give information to-the Police. This being 
so, ‘the Sub- -Inspector, “should have recordes 
his statement as the First Information and 
the Crown should "certainly “have “either 
examined or tendered him in, the Sessions 
Court; "Thefailure of thé Sub-Inspector ta. 
record Ram .Prasad' S statement as the First. 
Information entails the discarding ' of the 
so-called First. Information, and “the Tomi 
prodüetión. of Ram Prasad in thé ~ Sessions 


. Court: has had the more serious consequénce, 


of depriving the accused of the. right? io 
ercss-éxamine “a witness ND | “heard, 
gestures ihade by the woman ds clearly the. 
origin of the prosecution “case that she, 
Was wounded by.her Husband: Whether. 
he. was- a “false witness or’ a witness’ 
of -truth he © was a ‘material witness’ 

examined by the , Committing’ “Magistrate: A 
and it was clearly the duty of the “Public c^ 
Prosecutor either to- examine’ or to^ tendet. i 
him. “Therè can; T think, be no doubt “that, 
the real reason: he’ was withheld” was "because" 
the Public "Proscentor. was afiáid" öf: the: 
of thë note made by the Šub-Inspéčtor 
in his diary: His action was | clëarly:. 
unjustified and cannot but throw a certain" 
amgant’ of? 'süspición “On, the prosecution, 
case. < 


^ 
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I now come 
namely, the gestures made by Budhua in 
answer to questions ; and, in the first place, 

may remark that the learned Counsel 
for the appel'ant ha; not contended that 
these gestures are not evidence. Thev are 
clearly evidence under section 32 of the 


Evidence: Act and if authority for the: 


proposition were required I need only refer 
to the Full Bench decision of the Allah- 
abad High Court in the case of Queen- 
Einpress v. Abdullah (x). The interpreta- 
tion of the gestures, however, is fer the 
Court alone and the opinion of the witnesses 
as to the meaning of such gestures is not 
evidence. 

The first gestures made by  Budhua to 
indicate her husband as ,having wounded 
her were, so far as the evidence on the 
record goes, made to the Sub-Inspector 
Whén ‘he first saw the woman about TO A.M. 


He says: that when he first saw her he. 


asked ‘her who ‘had wounded her and-she 
lifted her r'glt-hand-to the sindur mark 
ôn hér forehead. Influenced | clearly by 
what Ràm Prasad had told him he asked 
if she meant her husband and she nodded 
her head as if assenting, The next evidence 
as to the gestures is the evidence of Kesh- 
war. Before the Sessions Judge he deposes 
to asking exactly the same questions and 
getting. ‘the same gestures‘in iesponse. This 
was at the Hospital at about 1 a.m., and it is 
after this that the Sub-Inspector went and 


arre:ted the accused. I have no hesitation, 


in saying that this evidence of Keshwar 
is false, because in his statement to the 
Committing Magistrate he said that when 
he asked her who had cut her throat, . 

“she gesticulated by passing her hand to 
and fro near her throat," 

This is almost certainly the true descrip- 
tion cf what happened: ‘and the story to'd 
in the Saree Court is a subsequent im- 
provement. So far as the evidence of the 
Sub In pector is concerned, it seems curious 
if in fact Budhua's-gestures did indicate 
that. the wounds had been caused by her 
husband, thak he did not: go or send to 
arrest C "ándrika at once, and’ it appears to 
me that, -perhaps unconsciously, he was 
iiflvenced: in- doles pas NG sonie vague move: 


- 


(1); 7 As. ei W, e sess 58; Cn Dec. 
AN. S.) 692. (F. Ba). l 
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ments of the woman's voa "by what had . 
been told. him by Ram Prasad. It is 
impossihle, therefore, in my opinion, to 
piace reliance on this witness. 

I now’ come to the.gestures made to the 
Sub-Inspector and Mr. Brokenshire on the’ 
evening of the roth. The ~ Sub-Inspector 
having already twice questioned the woman 
— once in the morning ‘and again with 
Keshwar—it is somewhat difficult to 
understand why- he questioned her again. 
He does not explain this but it may 
have heen, because he had then: arrested 
Chandrika and had him at the Hospital. 
In his evidence he suggests that when 
he questioned’ Budhua, a person who was. 
accused in another case was present as well 
as Chandtika. | He does not say so definite- 
lv and Iam unable to accept the sugges- 
tion thatthis wesso because in his record 
of what took place he notes, 

‘one of the accused, Chandrika Kahar, 
hes been caught at T ugselai and- produced 
before Budhua Kaharin.” 

Moreover, Dr. Roy who was present at 
the time makes no mention of any one 
except Chandrika. What the , Sub- 
Inspector's evidence then amotnts to is 
this: producing Chandrika before Budhua he 
asked her who had cut her throat and she 
pointed to Chandrika. He then asked her 
ifanv one had assisted Chandrika and 
she lifted her fore-finger; this was taken to 
indicate, that there was another man, and 
asked what the other man did she pressed 
back her head with both hands, Asked 
with what she had been wounded she 
indicated about 9 inches on her arm and 
also held up two fingers together. 

Very shortly afterwards she was question- 
ed bv Mr. Brokenshire in the presence of 
Chandrika and a man, an accused in 
another case who happened to be there. 
The questions he should ask were already 
indicated to him by Mr. Rivett who had 
been-present in the morning when Ram 
Prasad spoke to the Sub-Inspector and who 
also had been present at the time when 
the Sub-Inspectcr questioned the woman 
in the evening. The questions were put by 
Mr. Brokenshire through Mr. Rivett and, 
according to the evidence of these two 
gentlemen, the gestures made by her were 
almost the sanie as those which had been 
made to the Sub-Inspector. Now, when 
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Mr. Brokenshire was questioning the 
woman through Mr. Rivett, Dr. Sen was 
pres.nt and when the Sub-Inspector was 
questioning her, Dr. Roy was present and 
on two important points in connection with 
the gestures made they contradict Mr. 


Brokenshire, Mr, Rivett and the Sub- 
Iuspector. They say that when the 
woman was asked with what she had 


been wounded she held her hands apart. 
Dr. Sen further says that when she was 
asked who had held her down she 
pointed to the other man who was in 
the room along with Chandrika. This 
‘statement of Dr. Sen, if we believe it, is 
very important because there is no sugges- 
tion that the other man who was in 
the room was the other accused in the 
case and it indicates that the woman 
was merely making vague movements 
without understanding what was being 
asked or what she was doing and that those 
movements were interpreted by the Sub- 
Inspector, Mr. Rivett and Mr. Brokenshire 
to fit in with the preconceived idea_which 
they all undoubtedly had. I do not 
mean to suggest that any of these 
wituesses has intentionally given false 
evidence, but there is a very grave danger 
that they may have interpreted vague 
gestures in accordance with their precon- 
ceived idea. The woman was obviously 
_in a very weak state and evidently 
hardly knew what she was doing. Kesh- 
war says she was salaaming everyone 
that came in. ‘This salaaming may very 
well have been interpreted as touching 
the. sindur mark and Mr. Rivett says 
that, | 

- * the woman sometimes answered at 
once and sometimes turned her head to 
the wall and made no answer until it 
had been repeated. She did not seem 
to understand that a question was directed 
to her until she was touched. ”’ 

' The questioning of the woman finally 
- had to be stopped by the Doctor on account 
of her exhausted condition. In these 
' circumstances, it would, in my opinion, be 


in the highest degree unsafe to rely 


on gestures made to witnesses who, 
as I have already said, had a strong 


preconceived idea that it was Chandrika . 


who had wounded the woman. ‘The learn- 
. ed. Sessions Judge bas not accepted the 
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evidence of the Doctors where they con- 
tradict the Sub-Inspector, Mr. Rivett and 
Mr. Brokenshire; but they are very em- 
phatic in their contradiction, and I think it 
is just as probable that.they are right as 
that the other witnesses àre right. 

' There are two other reasons why I think 
it would be dangerous to accept the evi- 
dence as to the gestures which has been 
given by Mr. Brokenshire and Mr. Rivett. 
One is, that the record of the interview was. 
made after it was over. This introduces a 
possible element of mistake increased by 
the preconceived idea, because the witnesses 
have deposed after referring to this 
record. "Theotheris, that Mr Brokenshire's 
knowledge of the vernacular is clea‘ly not 
great; I do not know what Mr, Rivett's 
qualifications in this regard may be, but it 
is not at all impossible that the questions 
as put by these gentlemen might not be 
understood. For all these reasons, it would, 
in my opinion, be very unsafe to rely on 
the direct evidence which is supposed to 
have been given by thé woman Budhtua. 

The only evidence, then, which connects 
the accused with the crimeis that at about 
7 P.M., in the evening he went to Kesh- 
war's house and his wife left with him 
ostensibly to go to his house ` at Jugselai. 
This undoubtedly is a very suspicious - 


circumstance and the accused, if he is in fact 


innocent, would have been well advised to 
explain his movements after that time. 
Accused persons, however, are very often 
badly advised in this country and the learn- 
ed Government Advocate has admitted 
that this in itselfis not a circumstance on 
which-a conviction could be based: More- 
over, there are circumstances in the case 
which ate certainly favourable to the 
accused. Theinstrument with which the 
crime was ' committed has not been found 
nor have any blood-stained clothes belong- 
ing to the accused been found, although it 
is almost certain that the clothes of the 
person: who wounded the woman must have 
been stained with blood. The accused’s 
conduct, too, afterthe occurrence seems more 
consonant with innocence than with guilt, 
for when the Sub-Inspector went to arrest 
him he found. him asleep in his house, 
Further, the prosecution case does not by. 
any means eliminate the possibility of the 
crime having been committed by some one 
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other than the accused. "The woman's 
father deposes that when she left him she... 
“Was wearing more ornaments than were 


found on her person when she was first seen 
by the Sub-Inspector and Rs. 4 out of 
Rs. 5 which-her father had given her when 
she left the house had  disppeared. It is 
not suggested that either the ornaments or 
the money were taken by the accused so 
that some one must have robbed her and it 
js not impossible that the robber was the 
person who wounded her. Further, the 
prosecution case clearly indicates another 
person besides the_accused being implicated, 
for a second man is said to have gone to 
Keshwar’s house with the ,accused when 
he went to fetch his wife and unless 
we accept the gestures of the womán 
in pushing her head back as indicating the 
part taken by the second person, which we 
cannot do for the reasons I have given, 
this second man might very well be the 
person who-committed the murder. 

In the result, then, Iam not satisfied that 


` the case "against the accused ‘has been 


established and I would set aside the con- 
viction and sentence and acquit him. 
Ross, J.—I agree. 
N. K. l 
Accused. acquitted. 
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. ALLAHABAD HIGH COURT. 
CRIMINAL REFERENCE No. 617 oF ox 
December II, 1922. 

Preseni :-—-Mr. Justice - Piggott. 
NANOO—APPELLANT 
VEKSUS 
EMPEROR, THROUGH THE MUNICIPAL, 

BOARD, AGRA— RESPONDENT. 

Criminal Procedure Code (Act V of 1898), s. 556 

—Case initiated by Municipal Commissioner— 
Trial by Bench -of Honorary Masistrates— 
Municipal Commissioner member of Bench—Trial, 
legality of. - 

A Municipal Commissiosier invited the attention 
of the Executive Officer.of the Committee to the in- 
fringement of a Municipal Bye-law by the accused. 
The Executive Officer called the attention of the 


Health Officer, who instituted a prosecution against | 
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the accused. ‘The case was tried and the accused 


convicted by ‘a Bench of Honorary Magistrates 
of which that Municipal Commissioner was a 
member: 

Held, that the conviction could not be quashed 
on the. ground that the Municipal Commissioner 
was personally interested iu the success of the 
prosecution within the meaning of section 556 of 
the Criminal Procedure Code, or was a ede to 
the prosecution in the sense that he had.caused 
it to be instituted. 


Criminal reference by the District Magis- 
trate, Agra. 


JUDGMENT.—The District . Magistrate 
of Agra has referred for the orders of this 
Court the records of eight cases in which . 
accused persons belonging to the sweeper 
caste residing within the jurisdiction of the 
Municipality of Agra have been convicted 
under section 299 of the United Provinces 
Municipalities Act, No. II of 1916, fot keep- 
ing pigs within the limits of the Municipality 


without a license.and contrary to the pro- 


visions of local bye-laws lawfully promugat- 
ed for that purpose. The main point taken 
by the District Magistrate in his Referring 
Order is, that the prosecution had been 
instituted under such circumstances that 
one of thé Honorary Magistrates sitting on 
the Bench’ which tried the case, was person- 


ally interested in the success of the prosecu- 


tion within the maning of section 556, 
Criminal Procedure Code, or was a paity to : 
the prosecution, in the sense that he had 
caused it to be instituted. I think the 
exp'anation of the Magistrate concerned 
on this point is satisfactory. In his capa- 
city as a Municipal Commissioner fe had 
invited the attention of.the Executive 
Officer to the manner in which the bye-law | 
on the subject of the keeping of swine within 


" Municipal limits was apparently being dis- 
regarded. The Executive Officer called the 


atteniion of the Health Officer to the matter, 


_ and the Health Officer instituted the prosecu- 


tions, after satisfying himself that there 
were good prime facie grounds for believing 
that the bye-law was being broken and that 
the interests of the public health required. 
its enforcement. I am not prepared, there- 
fore, to quash the convictions on the grounds - 
suggested by the District Magistrate. I 


-agree with him, however, that the sentences 


of. fine imposed in these cases are on the 
face of them excessive and out of proportiori 


"to the means of the persons convicted. The 


purpose for which these. prosecutions were 
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instituted could, I think; be:sérved without 
inipósing such séVere penalties i üpón ignoraitt . 


persons. They will understand that.. -per 
sistence _in disobeying’ the. bye-law, “after 
prosecitiot and fine; would déservedly 
receive fär inóte,severé punishrtient. My 
order is that it in. each of the casés now. before 
me the sentence: be. reduced: by dividing by 
ten the amount of fine imposed. by the Trial 
Court: That is to say, where a fine of Rs. 20 


has been imposed I reduce it to Rs. 2, where’ 


Rs: 40 to “Rs. 4, Where Rs. 525.tó Rs. 2:8 
and, so on. 


|: S. D. | Sine reduced. ` 
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CRIMINAL APPEAL No. i09 OF 1921. 
Janüárv ro, .1922. ^ — 
Presésit:-—Mr. Pipoii; J.C. . 
KHWAJA . HASSAN AND OTHERS— 
~ Acct: SRD—ÁPPELLANTS - | 
versus | 


ÉMPHROR. - RuisoNbkNE. he 

Criminal Procedure Codé (Act V of 1898), s. 437, 
procecditigs tinder— Accused, whéther entitled to 
notice-—-Member of Frontier Constabulary, whether 
Police -Officey— Admission made, to such officer, 
relevancy of— Evidence Act (I of 1872), . S$. 25. 26, 
ápplicalion ` of — Penal Code (Act XLV ôf 1860), 
$:399— Preparation for dácoity— Preparation, whether 
Hust be by file or more "accused — Evidence of ye. 
uius conduct , of accused, admissibility of — Evidence 


Agi (L of 1872), S: 15. 


^ Although sectioti 437 of tlie Criminal Procedure 
@udé does not specifically inefition that notice miüst 
be issued to the accused to show cause why afresh 
in airy: should. not be ordered, yet such notice 
ig "ropér. The mete omission to issie Such notice, 
hdwever, would not vitiate a trial followitig, üpón 


- 
— ar 


"t * . =~ 
é 


dh'otder andêr section 437, urtiless.the accused Gan 


he -showni.te have been prejudiced by the fact: of 

lot . having - een given an op ortunity of being 
jéatd. in thé proceedings ündér' that section. 
. 36i; tol. 2] 


a SA 1embhef of thé Frotitier Coristabulary i5, < pe 


t48 purposes of: sections 25; and 26 of the Eviderite 
Act a. Police Officer, an and. admiss sion made to 
hitü, ' and not in the presence of a” lagistrat e, by 
dH. Accused” person’ Cahnot bé proved against" the 
igttef. [p: dad tol: 2.) j T 


* 
wow ~ 


ot INDIAS.CASRA < 


the main body: 
. +. tito-two-parties. -Khiwaja?Hassan; accused, 


RGR 


foc terse adu 


* +- = 


- Where in actriäl upos, a charge .tihder section 399 
of. the;Penal Code the, accused. plead that,their- pre: 
sence ata particular spot, armed and ih, company 
was accidental and innocent: it is open to ‘thi prtose- 
citión to teBut the’ pléa; and sectiór i5 of the Eyi 
dence Act admits the production of any. evidence 
which. would determine the construction to ba pincet 
upon thé acts of 
iüight or might. Wet be -prepatation , for 'dacoity, 
atid’ evidenée that oie. oF moré membêts-6f-the 
gang. bad, been colicerned; in previous: and-similat 
otfences committed at the, coe place is; admissible 
for the purpose. [p. 363, col--2.] 
` Gangáram y. Imperator, “63 Ind. QCas. 345; 2 
Bom.: Ts R: 12741 22 Gf. L.J. 529, distingtiished 
- Ineorder . to establish . Jan. offence . under, «Bees 
tion 399 of the Penal. Code, . it is” mot -neces- 
sary that the persons shown tó be niáking the pre: 
paration, ‘should be five of ihote-ih nüiber. Büt 
it is necessary. to prove that the faid for whieh.they 
were making preparation was:to be committed 
by five.or more persons, . Otherwise, - it would 


ae L * 


not be dacoity bit anetély. robbety, and mere pre- - 


paration , for committing robbery, tinless-it ends 
iii an actual atténipt,. iš- not puünishable by ‘law, 


[p. 364, col..1:] 
Appeal, from; an order of ‘the Additional 


District Magistrate; Bennu,dated. the 29th 
August Ig21I. 
Mr. Beli Ram; for the Appellants. | - 
: The Public Prosecutor, Ter : the. Respon: 
ent. i i 


JUDGMENT.—The appellants, - Khwaja 
Hassan, Shahid, Malgai and Shah Jehan, 
have been convicted by Khan Sahib Miiham- 
mad Dilawar Khan, Additional District Ma- 
gistrate, Bannu, under section 299, Indian 
Penal Code, of making preparation for com- 
mitting dacoity ‘and have been sentenced 
each to five years’ rigorous imprisonment. 

The facts as shown by the prosecution 
are as follows :-— 

On the xrth of May 1621 Mauladad, Sube- 
dar of the Frontier Constabulary, proceeded 


t 


along the Kohàt-Bánhiüi road with a party. 


of: f3 men of tlie frontier Constabilary. 
The party, was, it is clear, searching ior 
raiders. When at some distance "from a 
bridge known as thie “Kirra” bridge, Subedar 
Mauladad saw through: his. field glasses 

party of mer who "he süspet sted ef com- 
posing a gang making. preparation ! to. commit 
‘highway tobber.” His süspicións Wete in- 
tensified ,by Seeing,a motor car, coming: from 
the. Bafnu-directionsturn round ‘and return 
on coming in view of the men. . He.saw,:he 
Says, ‘five i men altoirather. - He despatched 
some’ sepoys:in ddvance and. followed. ‘with 
“The suspectéd - qnem divided 


e accused ‘which. in, theinsel ves < 


field glasses a- 


k 


é 
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aud another man (not captured) going in 


Ghe direction afíd the femainitig titer acctised | 


in — ánothet. . Khwaja “Hassail was 
arrested in possession Of a. rifle,.which was 
found to be düly licensed. The other 
aceiiséd when arrested had ai weapons, but 


shortly afterwards an uiilicensed fifle, which. 


Malgai accuséd admitted to" be his, was 
faund ina cave coveted-by à "chaddir .— 

“The accused ate AVazirs, tesiderit of Dabak, 
a Village close to the spot. ‘he place Whete 
accused were arrested is -retharkable . for a 
titimber of caves locally knowrt as '^Kieris, 
aid evidence is produced: to ‘show tliat: it 15 
a nototious hayot of robbers aud- dacoits. 
The Sub-Inspector of Police fias deposed to 
thee or fotif Gases having occurred, ih which 
thé tfacks of the presuméd offetidets: led- to 
Dabak. A more important: piece of- evi- 
dence was that of-sotie : Khättaks who- had. 
Beet kidnapped òn- the -road -at “the - same 
břidge about month -befote the present 
cse and taken first to Dabak-atid then across 
the border. One ofthese identified SHahid; 
acciised, as áinofij liis captórs. Another 
said that: he had tieard one of the same gang 
addressed as “Khwaja Hassan.” -. 

“The accused pleaded-iri-détence that they 
had beet to à neighbouring village to cólléct 
a debt, were returning innoGently home to 
their village, were making mo preparation 
t5 commit dacoity or. aty other offence; and 


“that the l'rontief-Constabulary fiàd.got üp 


the case against-them becatise:they reftised 

to give the Subedar-and histen a feast in 
he village. - : 

he cae Were otiginally-:triéd. ‘inthe 

Caurt of Mtiitmmad Akbar ‘Khan, ‘District 

Judge and - Additional ‘Disttict Magistrate, 

atid were discharged: In that Court tlie 


Suh-Inspector of Police was not;éxüimined;: 


and the kidnapped Khattaks terestiot . prv- 
duced in evidétice: 


+ 


jngtiry undet:séetioü 437, Criminal Proee:. 
i The -aéeiised. were. then ‘tried. 


dire Codé. : | 
aiid cotivicted fy the present Trial Court. 

UI will deal, first; with-varlous questions at. 
liw faised by thé appellarit’s Counsel, the 
décision of which Has-an:importance outside 


the present case: 


‘Tt is drged that the order-of the . District . 
- - Fi ~ Ix e e - * *, +4 7 . 
Magistrate. iindeér -séction 437; Criniinal Pro.. 


cedüre Code, is irre :ülar;.inasmuclhu:as mo 


notice-was:lgstied to-the-aceused:toshow.catse. 
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‘Fhe :District-Magistiate. 
called -for -the record dnd .ordetetl sturther. , 


æ 


y 
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why fréstitauulty- shoitld-not- be ordered. 
‘Section 437 does not specifically -mentioù 
thát-notice must: be issued Bit it has always 
been held, that, notice: is: proper. ln fact 
some High Coutts have gone -so farsas to 
fiile- that: oniissidfi- to -isstie-fiotiée is fatal 
to ‘the - validity- of "the: order. "Ehe High 
Coiírt- of ‘Madras, ‘however, modified : this 
view to the extent of holding that-the- òmis- 
Sion-does not in itself gender an order invalid 
but - that, tinless - there - was- special” redson 
for not-following the-geheral rule prescribing 
notice, the order svotüiüld.be setraside. .It-is 
clear-thát:the ‘Distriét ' Magistráte -erred i in 
not-issuitiv-noties,-and his dtterition 13-drawn 


 to-the' inipropriety of the emission; ‘At: the 


same timé:I cannot agree ‘that: tliis Caurtiis 
obliged: to invalidate.the second filial mierely 
by -féasoti- of this oníission. -The accused 
could have-applied: for -revision. ofthe Dis- 


triét Magistrate's:órder, but did.mot. da-se,- 


Their sécoid trial, the legality : of : which 
they: did not-at the time challenge, has! been 
éoncldded,-atid-what Fam now.asked to do:is 
fot ofily tå set aside thé District Magistrate‘s 
órdét undef section 437: but to:inválidate 
the wholé pfodeedings. of: the (trial .resulting 
from it. I- should onlyibe prepared toin- 
validate ‘that trial, if the accused .can ibe 
thowi.to:have.been.prejudiced by -the :fact 
of ‘not havifig been given anopportusnity 
òf being heard -in the proceedings ‘under 
section 1437. < 

dt:is argued forthe appellants. that. tke 
second 'Cóíürt was fidturally ; influenced. by 
the implication that ihe. District -Magistraté 
favoüred.conviction.. That, Gf course; is: th 
hétentiin. any .6rder directing :fresh-iriquiry. 


It 18 .itievitable that the-superior ‘authority 


in :-directing :fresh inquiry -after :discliarge 
shotild imply. dissatisfaction with: the.arder of 
discharge. In the present case what ‘weighed 
with, the [District ‘Magistrate was. the :in- 
completeness of..the :évidence “tåken; "and 
the .District :Magistratets view. that ‘full: evis 
dence imiist he. heard before. a, final :decisiafi 
was iartivelat was-.clearly -jiistified: The 
appellants have. not ::hefore:- me. disclosed 
any:plea which, -if put ibefore the ‘Distriet 
Magistrate. when :;he.;was -considéting. the 
question of..orderihg -fresh ingtiiry, would 
have induced?him to-vary his decision; The 
whole. evidence, both old and:new, was takeh 
in:the fresh tridl,.and accused:had.füll.oppot- 
tunity-ot-rebutting.it,. I cannot hold that 


-— 
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. 26, Evidence Act? 3 
“set at rest by Mr. Bunbury’s judgment in 
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they have been prejudiced by reason of any 


" irregularity in the section 437 proceedings, 


:and I hold that the present trial resulting 
from them is not invalid. | . 
The next point to be considered is the plea 


that the admission of Malgai, accused, made 
to Subedar Mauladad of the Frontier Consta- 
".bulary that he was the owner of the rifle, is 
"jnadmissible in evidence under section 25 


of the Evidence Act, as having been made to 


-a Police Officer, and under section 26 of the 
' same as made when in custody of a Police 


. Officer and not in presence of a Magistrate. 
The question is a very simple one. Is an 


"Officer of the Frontier Constabulary a Police. 


. Officer within the meaning of sections 25 and 
It appears to me to be 


the case Khairbaz v, King-Emperor, 
published as No. 30 (1905), N orth-West 
Frontier Province Judicial Record. In that 
case Mr. Bunbury held that a Commandant, 
Border Military Police, was a Police Officer 
for the purposes of the above sections. He 
was guided by, the Calcutta High Court's 
decision that the term “Police Officer" in this 
respect must be constrüed not in any strict 
technical sense but.according to its most 


- | comprehensive and popular meaning. He 


noted that the general duties of Border 
Militaty Police Officers, as defined in section 
I3 of Act IV of 1904, were similar to the duties 
of Police Officers as defined in section 23 


iof Act V of x86r.. The Border Military 


Police constituted under Act IV of 1904 has 
been abolished, and has been replaced by 
the Frontier Constabulary constituted under 
Act XIII of 1915. Section 15 of Act XIII 


of 1915 defining the duties of members of, 


the Constabulary merely reproduces the pro- 


. visions of section r3 of the Border Military. 


Police Áct. 

Under section 16 of Act XIII of 1915 the 
powers of Police Officers can be conferred 
upon niembers of the Frontier Constabulary. 
jt has been argued by the learned Public 
Prosecutor that, as no notification under 
that section has been issued by the Local 
Government conferring powers, members 
‘of the Frontier Constabulary are not at. 


- present "Police Officers," for the purposes 


-óf sections 25 and 26 of the Evidence Act.. 
I cannot, however, admit this contention. 
The position of the Border Military -Police 
was the. same. Similar, powers. could be, 


eal 
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but had not actually been, conferred. Mr. '' 
Bunbury refers to the fact that the Local 
Government had power to confer them in sup- 
port of his finding that the Border Military 
Police. must be treated as “Police Officers" 
in respect of confessions made to them or in 
their custody. It is clear that the reason 
for the disability of Police Officers in respect 
of confessions is that they have, (a):a pro- 
fessional interest in the effect of a confession, 
and (b) special opportunities for putting 
pressyre upon the person confessing. Both 
these conditions must necessarily apply to 
the Frontier Constabulary. An Officer of, 
the Frontier Constabulary who has arrested - 
a suspected person must inevitably be pro- 
fessionally interested in whether or not his 
action is justified, and the custody of a per- 
son by the Frontier Constabulary is, whiie 
it lasts, indistinguishable from Police custody. 
I hold, therefore, that, for the purposes of 
Sections 25 and 26 of the Evidence Act, 
a member of the Trontier Constabulary is 
a “Police Officer," and that in the present 
case the admission of Malgai as to his owner- 
ship of the rifle cannot be proved in evidence 
against him, inasmuch as it was made to 
a Police Officer, and while he was in custody 
of a Police Officer, and not in the presence 
of a Magistrate. ` T. 

This finding, however, does not affect the ' 
ultimate decision of the case. It has been 
proved independently that the rifle was 
found in a spot and under circumstances 
which shew it to have belonged to one of the 
gang. Shahid is not under trial for an 
offence under the Arms Act, dnd the ques- 
tion whether he or another member of the .-. 
gang owned or had been carrying the rifle - 
is immaterial. x 

A more difficult question is raised with 
regard to the evidence of Shahid having 
been previously concerned in a case of kid- 
napping. Mr. Beli Ram has argued" for the 
appéllants that such evidence is inadmissible © 
under section 54 of the Evidence Act as 
being evidence of bad character. For the 
Crown.it is argued that in the present case ' 
the evidence is admissible under sections 
8 and 15 of the same. The question is of 
vital importance in. the present case, inas- 
much as the evidence, if admissible, is, in my 
opinion, credible and if it is not admissible, 
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establish satisfactorily that the accused 
were making preparation to commit dacoity. 


. The appellant’s Counsel relies principally 
on the ruling of the Bombay High Court 


in the case. Gangaram v. Imperator 
(x). In that case - certain persons 
were charged with murder, and-set up 


| the defence that certain other persons were 
guilty. The prosecution produced evidence 
to show that on two previous occasions the 
accused had committed murder and had 
succeeded in getting other persons convicted. 
It was held that this evidence was not, ad- 


missible either under section 8 or section I5' 


of the Evidence Act and that it was inad- 
missible under section 54 as evidence of 
previous bad character. That case, how- 
ever, was widely different from the present 
one. 
A murder had admittedly occurred, and the 
question was which of two sets of persons 
had committed it, As regards section 8 
the learned Judges pointed out that the truth 


regarding the previous murder did not sug-.: 


gest a motive or preparation for the murder 
then before the Court. They held that 
section 15 did not apply, as there was no 


` question in issue as to whether the death of . 


the murdered person was accidental or in- 


tentional. But in the present case, what the . 
prosecution are endeavouring to prove is not- 


that accused committed a dacoity but that 
they were making preparation to commit 
dacoity. Mere "preparation" for the com- 
mission of an offence is not ordinarily itself 
an offence. It is only in the case of dacoity 
(and of waging war against the King or 
against an Allied Country) that mere pre- 
paration is punishable. 
than attempt, and the evidence required 
to prove it differs: necessarily from that 
required to prove other offences or attempts 
to commit them. Under the conditions 
obtaining in the Bannu District, itis clear 
that practically all acts which would consti- 


tute preparation for dacoity migbt be either . 


criminal or innocent according to the inten- 


tion of the actors as evidenced by the cir-. 
Wazirs ordinarily go armed: 
and there is nothing abnormal in their being: 


cumstances. 


collected in a body. If evidence is to be 
excluded that persons composing a gang 


(1) 62 Ind. Cas. 545; 22 Bom. et R. 1274 22 Cr, 
Tn J. $29. l 
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It related to the offence of murder.- 


“were accused of decoity, 


It is an earlier stage | 


"of section 8 of the Evidence Act. 
if it applies, for the comunission of a previous 
' raid or dacoity was not in.itself necessarily 
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.aré already known to be raiders or dacoits, .. 


it is difficult to see how preparation can be 
-proved at all. It appears to me that section 
I5 of the Evidence Act exactly covers a case 
of this kind. Illustration (a) to that section 
is indicative. A person is accused of burn- 
ing down. his house to obtain insurance 
money, and' evidence is.admissible to show. 
that his houses were constantly being burnt 
down and insurance money obtained. His 
plea naturally is that the fire was accidental. 
The prosecution produces evidence of cases 
which have previously occurred to show that 
this plea puts too great a strain on any per- 
son's credulity. In the present case the 
accused's plea is that their presence at that 
particular spot, armed and in company, 
was accidental and innocent. It is, to my 
mind, clearly open to the prosecution to 
rebut this theory,-and to produce evidence 
that in the same locality raids had taken 
place in which one of the gang had been 
concerned. In the,case of actual dacoity, the 
prosecutionis bound to prove the accused's 
commission of all acts which constitute the’ 
offence. . Evidence that the accused pre- 
viously committed dacoity is excluded from 
consideration by a Court of law, although 
the fact that he was a habitual dacoit would 
weigh with any one who was considering 
the case ina non-iudicialinanner. If Shahid 
s that he 
had- previously committed . cognate 
offence would be inadmissible.- ,But in, 
the ‘case’ of mere preparation the- 
Court has to estimate the’ significance 
of certain established facts and, to weigh 
the probabilities Zor and against the 
alternative theory that.they, were accidental 
and innocent. 
section 15 admits the production of any. 
evidence which would determine the’ con- 
struction to be placed upon acts which in 
themselves .might or ‘might not be 


. preparation for dacoity, and "that evidence 


that one or more members oi the gang had 


: been concerned in previous and similar 


offences committed at the same place is 
admissible for this purpose. 

I need not here consider the applicability 
I doubt 


either a motive or a preparation for - the 
present incident. 


Pp 
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It is clear to my mind that... 
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--]--hive mentioned above - that - there: is 
evidence not oniy to show that one of the 
gatg-was previously concerned in a case of 
kidnapping but also to show that: thé pre- 
vigus- case occurred. at the same ‘spot and 
that other cases-also occurred there.. It has 
been argued for the-appellants that evidence 
annot even be admitted -ihat previous 
offences had occurred in the same locality. 
"This arzunient: cannot be seriously entertain- 
ed. .Iividence that the spot was suitable for 
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dacoity is too obviously admissible to- re-. 


quire discussion, It is not conclusive ‘but 
' it is clearly relevant. < N ~- 
- I now turn to a question of fact, -It is 
argued for the appellants that there is no 
evidence -to show that more than 4 men 
were ‘seen by the Frontier Constabulary 
aud that in consequence -it is not proved 
fhat dacoitv was the offence contemplated. 
— This point is important. At the same time 
it may be remarked that to establish an 
offence under section 399, Indian Penal 
Code, it is-not necessary that the persons 
shown to be making the preparation should 
b five or morein number.. But it is necessary 
to prove that the raid for which they were 
making preparation was to be committed 
by. five or more persons. Otherwise it would 
not be dacoity but merely robbery and mere 
preparation for committiug robbery,. unless 
it ends in an actual attempt is not punishable 
Ly law. There is in the present case. dis- 
tinct evidence to show that -although only 
„four men were arrested, there were originally 
more ‘than 4 men -in company with tke 
accused. Subedar Meuladad in Court stated 
that he had actually seen: five men. -In 
his first report to the Police he did not say 
. that he had seen. five men but that the foot- 
prints of another person were seen there. 
. It is also clear that in the previous case of 
kidnapping aíluded to although four men 
may have been the. actnal capto:s, -other 
inhabitants of he village of Dabak mut 
. .have been Gomerned as well as residents 
ot .ndependent Territory. Considering the 
evidence as a whole I see n» reason to dis- 


believe that the raid, for which the accused ; 


are-said to have been preparing, would have 
been committed by more than four perscns 
and would have been technically a dacoity. 

. The -remaining question. for décision .is 
whether the circumstances; under -which 
the accused were capturéd justify the PIS- 
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sümption - shee they were. preparing. Ton 
raid: There are a number: cb circtitüstancés 
each of which taken singly: would be inicfhn- 
cient to prove their. guilt, “but ‘the ctir 
lative effect ol which appears tò me. cori- 
vineing, It is clear:that the accused ên- 
deavour:d to: vade the-Trontier ~Consta- 
buliry when -they were. ^seén. . Although . 
Khwaja’ Hassan’ appears to have. play ed the- 

part of-a.person who hard nothing: to fear, 
it was quite natural that on» ot "tlie gang 
should have done this.and'thot hz'was:the 
bést,person:to adópt this role as his‘rifle | 
was a duly licensed: one.. Although ‘it ‘is 
urged that the accused were ‘proceeding 
towards their-village:in a-directian Teading 
away. from the!road, the fact‘ {which I: sec 
no reason to disbelieve) that- the: motor car 
turned back- immediately òn coming into 
view of them shows that they were'at that 
time in a position threatening the Safety 
of passers-by. Avaiti there are the: facts. 
alluded to above-that at least-oné of-the-gaug 
was previously- concerned in:a cognate’ case 
in exactly the sanie-locality, aud that-there ` 
had “been ‘numeérous- other .cases committed 
in that locality by raiders or dacoits in which 
every thing pointed to-a gang. frori the 


village of Dabak having been concerned 


but which were not brought home -tothe 
actual perpetrators. “Phe-caves adjacant -to 
the sp;t were partictiatly suitable-for;;tl'e 
ope ations of.raiders and the accused took 
advantage of them by attempting to conceal 
in-them one of -the we-pons ii possession 
of the ganz end- this’ weapon was an- illegal 
one. 

. Taking -all these circumstances Muto’ ac- 
co jt, I concu- with the finding of-the/Frial 
Court that.the accused were guilty: of mak 
ing prepar. tion to comit dacoity, and -I 
uphold the conviction. - The-sentences.passed : 
on members of a- gang which. Was a, serious 
danger to public security are: not- in my 
opinion evcessive. I, thereloue, - uphold 
tze ‘convicticns aid the sentences in tke- 
case- of all the accu sed and dismiss this 
éppeal. 


W. C. A; A bi ed dismissed., 
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| CALCUTTA: HIGH COURT. 
CRIMINAI, REVISION -CasE-NO. 501.0F 1922. 
- August ro , 1922. 
Present ;i—Sir Lancelot. Sanderson, KT., 


"Chief Justice, and Mr. Justice Chotznez. ~ 


AKSHOY. KUMAR BHATTACHARJEE. 
"AND: OTHERS—ISt PARTY—PETITIONERS 
: UEF STU S. 
'" BROJESWAR :-GHATAK AND OTHERS 
-—2ND. PARTY—-OPPOSITE LARTE, 

. Criminal Procedure Code (Act. V: of 1898); 
65. 145, 146—Presumption of possession atising 
Evidence as to pos- 
. sides — Principle, 
of subject-matter. 





session ej ;ually unreliable on both 
whether a ipplicable— Attachment 
of dispule, 

Where in a proceeding under section 145 of the 
Code of Criminal’ Procedure a Magistrate finds on 
each side evidence, which in itself is reliable and he. 
finds that.the evidence on the one side and the evi- 
dence on the other side is.equally balanced and he: 
is unable, to conclude from such evidence which 
party is in possession, then. he is entitled to corro- 
borate the evidence of possession given by one side 
by the presumption as to possession, arising, from 
the title which he has found to be in that side. The 
printiple, however, does not apply to a case when 
the Magistrate has come to the conclusion that the 
evidence as regards possession is equally unreliable 
on both sides. In such a case the Magistrate 
should attach the subject-matter in dispute by 
putting in force the provisions of section 146 of 
tHe Code. [p. 366, cols. 1 & 2] 

"Revision against an order cf the Deputy 
Magistrate, Khulna, dated the 31st May 
10922. 

Babu Manmatha Nath Mooherjee (with 
him Babu Sarai Kumar Chatterjee), for the 
Petitioners. 

Babu Dasarathi Sanyal (with him Babu 
Mon Mohan Bose), for the Opposite Party. 
JUDGMENT. 
nderson, ©. J.— This is a Rule calling 
District Magistrate and the oppo- 
: pause why the order com- 

fot be set aside on the 
grounds mentioned in the 











found is, “for that with 
ortion lying to the east of 

e Magistrate's 

vas no satisfactory evidence 

on either side, the order inu 

the said portion is without iuris- 
ground is "for that the order 
Á jurisdiction as relating to 112 
f land when the entire area, accord- 
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of ‘the ‘Criminal .Procedure- Code . 


finding being. 
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ing-to the learned Magistrate himself, iss 
nät less than 250 dighas and no attempt: 
lias -been made to define.the smaller arca.’ 

The proceedings. were under. section. 1457 
and the: 
learned Magistrate declared that the second: 
party was in possession of the disputed? 
land and that the disputed land was bounded: 
ou the north by Kangal. Mandal’s Bheris 
on: the east by Guatalor Khal or. Guatala- 
Kata Khal, on. the south by Simanar Kata: 
Khan and on the west by Thia Khafíir. Kata: 
Khal. > 
The disputed land has TEA described: 
in. the judgment as being divided into-two: 
parts, one being called the western :portion,. 
which lies between the Thia Khalir. Kata. 
Khal on the. west and Thia Khal original 
on the east; the north and south. boundaries: 
are those which I have already mentioned,: 
The -other was called the eastern portions: 
lying between Thia Khal original on, thev 
west and the Guatalor Khal. on, the east, 
the northern and.southere boundaries beings 
those which Ihavealready mentioned. ..- > 

^ The learned Magistrate came to the con-- 
clusion on the. evidence that the. seconda 
party was undoubtedly in possession of the: 
western portion; and, in my judgment, there; 
is no reason for interfering with the learned: 
Magistrate’s order as regards, that. portiony 
which I have described:and which.is called: 
the western portion.. 

: As regards: the eastern portion: ie Magica | 


! bate in his judgment said this + 


“Though neither Sava Ram. mor thé fitst 
party could adduce satisfactory: evidence: 
of possession in respect. of. the eastern axeap 
I should also find possession of it with Sava’ 
Ram-and his: co-sharers with whom I lave. 
found the, title to this land to lie by -relying 
on the recognised principle enunciated in: 
vatiots rulings of the: Calcutta -High'Court- - 
which is. very much. 'applicabie. to a case 
like the present.one;'" and,. accordingly; AS 
I have already- stated, ; the Magistrate, de- 
clared the second party to be.in.pessessiom 
not only of the western portion but also of 
the easterm portion of the disputed land. . =o 

It has been argued that, -having. regard to 
the finding of the learned Magistrate that 
neither party had adduced- satisfactoxy-evi. 
dence’ of possession: in respect of the eastern 
portion, -the Magistrate was .not entitled: 
to take into consideration ‘the presumption 


r 
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as to possession which might arise from the 
title which he found to be in the second party. 
The principle which may be applied to this 
case is : that where a Magistrate finds on 
each side evidence, which in itself is reliable 
. and he finds that the evidence on the one 
side and the evidence on the other side 
is equally balanced and he is unable to con- 
clude from such evidence which party is in 
possession, then he is entitled to corroborate 
the evidence of possession given by one side 
by the presumption as to, possession arising 
from the title which he has found to be in 
that side, In my judgment, however, the 
principle does not apply to a case where 
the Magistrate has come to the conclusion 
that the evidence as regards possession is 
equally unreliable on both sides, The ques- 
tion is, in which category does this case lie; 
I have been placed in somewhat of a diff- 
culty by the fact that the explanation of 
the Magistrate, which he has forwarded to 
this Court, does not seem to me to be con- 
sistent with the judgment which he had 
given. I have already read what the Magis- 
trate said in his judgment, ànd, but for his 
explanation, I should have come to the 


conclusion that he meant to find that there 


was no satisfactory evidence on either side 
with regard to the question of possession, 
and if that be the proper construction to 
put upon his judgment, then, in my judg- 
ment, he was not entitled to rely ttpon any 
presumption as to possession from the title 
which he had found in the second party. 

In his explanation, however, the Magis- 
trate has said: “ Both parties adduced evi- 
dence of their respective possession over 
the portion lying to the east of the Thia 
Khal, but I found it evenly balanced 
ou both sides, go I referred incidentally to 
the question of title and found possession 
with the party with whom I found the title 


to this land, in addition to the evidence of 


possession adduced Ly them.’ 
In my opinion, if his explanation had 


been embodied in his judgment then this ~ 


Court should not have interfered with the 
order which the Magistrate made. But, in 
my opinion, that explanation is not consistent 
with the Magistrate’s iudgment. I have 
carefully considered the judgment of the 
learned Magistrate, and I am bound to put 
the natural meaning upon the words used 
by the learned Magistrate in his judgment 
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and I have come to the conclusion that,- 
at the time when he delivered his judgment, 
he meant to find that there was no 
satisfactory evidence on either side with 
regard to the question of possession ; con- 
sequently, in my judgment, he was not 
entitled to  deciare that the - second 
party was in possession of the eastern por- 

tion. In my judgment, with regard to the 
eastern portion the proper course for the 
Magistrate to adopt would have been to 
apply the provisions of section 146 of the 
Criminal Procedure Code. 

The result is, in my judgment, that this- 
Rule should be made absolute only so far 
as the eastern portion is concerned. We 
do not intend to interfere with the Magis- 
trate's order as regards the western portion. 
As regards the eastern portion we remit 
this matter to the Magistrate and direct 
that the Magistrate do put in force the pro- 
visions of section 146 of the Criminal Pro- 
cedure Code. 

Choízner, J.—I agree. 


B. N. Rule made absolue. 


- a unanimous verdict of 


Vél. 7I| 
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SUPERINTENDENT & REMEMBRANCER, LEGAL, AFFAIRS V. SHYAM SARDAR -BHUMIJ. 


CALCUTTA HIGH COURT. 
CRIMINAL, GOVERNMENT APPEAI, NO. 2 OF 
: 1921. 
July 12, 1921. 

Present:—Mr. Justice Newbould and 
Mr. Justice Suhrawardy. 
SUPERINTENDENT AND REMEMBRAN- 
CER or LEGAL AFFAIRS—APPELLANTS 

UEFSuS : 
SHYAM SARDAR BHUMI] AND OTHERS 
: — RESPONDENTS. 

Jury — trial —Masdirection— Unanimous erdict 
— Failure of justice, 

To justify the reversal of an unanimous verdict 
of a Jury on the ground that the Judge in his charge 
misdirected the Jury, it must be shown that the 
verdict has occasioned a failure of justice; that the 
verdict was due to the misdirection, and that, 
apart from this, the Jury would not have come to 
the same conclusion. [p. 368, col. r.] 


Appeal against an order of the Sessions 
Judge, Bankura, dated the 21st December 
1920. : 


Mr. Orr and Babu Monindra Kumar Bose, 
for the Appellants. 

Babu Phanindra Nath Das, for Respond- 
ents Nos. 1 to 5 and 8, 


JUDGMENT.—This is an'appeal on be- 
half of the Local Government against the 
acquittal of eleven persons, of whom all 
were charged with having conspired to com- 
mit dacoity, and allbut one were charg- 
ed with having committed a dacoity. The 
trial took. place before the Sessions Judge 
of Bankura and a Jury. The Jury returned 
acquittal with 
which the learned Judge agreed. We are 
asked to reverse this verdict and order a 
re-trial on the ground that there has been 
serious misdirection by the learned Sessions 
Judge in his charge to the Jury. We accept 
the contention on behalf of the Crown’ that 
the learned Judge was not as impartial as he 
should have been in those portions of the 
charge in which he discussed allegations 
made on behalf of the defence against the 
investigating Police Officers. He did not 
point out to the Jury, as he should have done, 
that the witnesses who accused the Police 
were, on their own showing, untruthful, as 
they were contradicting their statements 
made on oath before the Committing Ma- 
gistrate, or that they were contradicted 
by other witnesses for the prosecution whose 


evidence deserved some consideration. As 


. regards the more serious charge made against 


the Police, that of ill-treating two women 
there was positive misdirection. During. 
the search of the house of the accused Guiram 
his wife fainted. She was not examined. 
as a witness but her son Goshta was allowed: 
to depose that she said next day that she 
fainted because the Police used force to her.. 
This was hearsay.and there is no legal evi-. 
dence that Guiram's wife was ill-treated 
while there is evidence to the contrary. But 
in his charge to the Jury (paragraph 20) the. 
learned SessionsJudge refers to this episode 
as if there were evidence to support the case 
for the defence on this point. Then, as re- 
gards the woman Nidhu  Dasi, daughter of 
the accused Nadiar Chand, she resiled 
from the evidence she had given before the. 
Committing Magistrate, saying that she 
gave false evidence because she was ill- 
treated by the Daroga. There is, however, 
no evidence to support the suggestion that 
she was detached from her relations and 
kept fasting in a strange place for a night. 
The serious defect in the charge, when it 
refers to the conduct of the Police, is, that 
no distinction has been made between the 
suggestions put in cross-examination that 
are supported by evidence and those that 
are not, and also that the attention of the 
Jury has not been drawn to the direct evi- 
dence rebutting these suggestions. 

But, though there was this misdirection 
this would not justify the reversal of the 
verdict of the Jury unless this misdirection 
has in fact occasioned a failure of justice. 
We have, therefore, examined the evidence 
and our conclusion after doing so is, that we 
ought not to order a re-trial. The case for 
the prosecution depenés on the direct evi- 
dence of an accomplice and other evidence 
corroborating his story. The confession 
of the accomplice was more probably due 
to a hope of escaping by turning King’s 
evidence than Police oppression, but even 
then the accomplice’s story that he confessed 
through repentance is false. There are 
some improbable details in his story, for in- 
stance, he does not explain how the dacoits 
happened to_meet on the night of the da- 
coity, though the arrangement had been to 
meet the previous night. His evidence is 
such that it would require very strong 
corroboration before it could be acted on, 
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in. fact: the- éórroborative-evidence:: would. 
haye-to.be-almost. sufficient -for-a conviction: 
apart from. the-approver's evidence. ‘This: 
' wédo-not-find.:on: the record. -The-- most 
isnportantévidence ds.as ‘ta: the:finding: of.cer- 
fain property-at-the-houses of various accused, 
But the -efféct of this:evidence 19 -seriously- 
weakbied by the. ünsatisfactory .eyidence- 
ofithe identifying witnesses: , They: appear. 
tó- have -beenuready. toc identify -any: article: 
shown. to- them whether.it : was.. capable, 
of identification3or not. -tnis argued that- 
there was misdirectioniri this respect,! as the. 
Tary-were-told: that Abiriash: did: not, at the 
first: test identification, identify all the arti- 
ces that«he identified . the:-seeond .day: 
'Though*the written report of the.Magistrate 
who-held the second test identification shows, 
that-Abiriash:did not identify any article on. 
the second day .-which.he. had. not. identified. 
the first: day; Abinash ` himself - deposed. 
that he.and.his brother-Joy Ram. identified: 
some of the articles the first day and all on. 
the second-day.: Whether : this statement 1s. 
true or false. it cannot beisaid that Abinash E 
identification. is free : from -doubt.. Thére- 
is. also. -evidence of) association. but 
this,-even if: believed) is. not-aléne. sufficient 
corroboration: toc support . a conviction. 
Oie of the accusedmmade. a confession, which 
tê- subsequently. retracted , the 
learned-Jüdge summed uup: foran ac | 
he did not omit: to. tell: the Jury that they. 
were-Judges of ithe: facts and: should. form 
theirown:opinion, Wevare «not. prepared 
to-hofdothat the Jury's verdict: was due-io 
tue. misdireetionuim the.charge: and» that, 
apart from. this, then they would not have 
come -£o the:sameconclusion, - We accords 
iniely diemiss this.appeals - The bail bonds ot 
thé aceused.are discharged. .. ka de 
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ALLAHABAD: HIGHACOURT., 
> Great REVISION. NQ.:58rOF 1922.. ..- 
Decemher:20, 1922. 

Present :—Mt Justice: Walsh. 
SRE: KRISHNA cSONARZ-PETWHONER 
e Ze 2 Peruse “o g - 

Si JEMPEROR--OBPOSITE:PRARTY..-.. 
| Criminal Procedure Code. AGE. V:9f 3898), $550 
—Sessions Judge allowing. -prosecution of accused 
as Insolvency Judge—-Competency to hear. appeal, 
from ‘conviction— Knowlédge of.-casez ^ ^ ~~ 70 77 

A Sessions Judge-is:not: prohibited in law from 
héarifg an appeal froma conviction by a Magistrate 
in a case where, as an Insolvency Judge, he-alléwed 
the. prosecution’ to sproceéd:'. Buta idge, may 
object to hearing such a case if.he remembers being: 


X 
Vel 


- 


acquainted: with it before. 


Criminal: revision from ani order of-the 
Sessions; Judge;. Ghazipur, dated the 
30th October 1922. ^ ` EN 

Mr. E. A. Howard, ior the Petitioner. 

‘The Assistant Government Advocate; for 


ar 


Application : dismissed.: 


+ 
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MUHAMMAD SHAKUR V. ABDUL GHANI. 


ALLAHABAD HIGH COURT. 
SECOND Civir, APPEAL NO. 273 OF 1921. 
| November 2, 1922. 

Present :—Mr. Justice Stuart. 
Sheikh MUHAMMAD SHAKUR AND 
OTHERS—PLAINTIFFS——APPELLANTS 
VEYSUS 
Sheikh ABDUL GHANI AND ANOTHER 
—DEFENDANTS— RESPONDENTS. 
Construction of docwment— Question of law— 
Question of faci — Decision as to possession based on 


revenue entries— Appeal, second— Finding of facts, 
whether can be attacked where reasoning is weak. 


4 e 

The term ‘construction’, as applied to 
a document, includes two things. First, the mean- 
ing of the words; and, secondly, their legal effect, 
or the effect which is to be given to them. The 
meaning of the words is a question of fact, while 
the effect of the words is a question of law. ip. 
309, col, 2 ] 

Chatenay’ v. Brazilian Submarine Telegraph 
?Co. Lid. (1891) 1 Q. B. 79 at p. 85; 60 L. J. Q. 
B. 295; 63 L. T. 739. 39 W. R. 65, relied upon. 

If a Court, which reads entries in revenue papers, 
‘simply decides to what extent those entries indicate 
a party's possession of certain plots‘and does not 
interpret them to indicate -any legal point, its 
decision interpreting the revenue papers is a deci- 
sion of fact and not of law. [p 369, col. 2.] 


A finding of fact, where there is sufficient evidence 
to support it, cannot be attacked in second appeal 
on the ground that the reasoning for it is weak or 
inconclusive. [p. 369, col. 2.] 

. Chatenay v. Brazilian Submarine Tele- 
graph Co., Lid, (1891) 1 Q. B. 79 at p 85; 6o 
L. J. Q. B. 295; 63 L. T. 739; 39 W. R. 65 and 
Durga  Chowdhrami v. Jewahir Singh Chowdhri, 
17 I. A. 122 at P. 127; 18 C. 23; 5 Sar. P.C. J. 
560; 9 Ind. Dec. (N. s.) 16 (P. C.), applied. ` 


Second appeal from a decree of the 
District Judge, Ghazipur, dated the x8th 
November 1920. 


Mr. Hameedullah, for the Appellants. 

Mr, S. P. Sinha, for Mr. Iqbal Ahmad, 
for the Respondents. 

JUDGMENT.—The learned Counsel for 
the appellants has taken me very carefully 
through he whole facts of the case, but he 
has not been able to satisfy me that the 
appeal can succeed in face of the findings 
of fact. He ok exception, in the first 
place, to what he suggest d was an impro.er 
admission of evidence by thelowe Appellate 
Cour. The learned District Judge wrote: 
“ One thing was wanting in the lower Court 
whi-h, to some extent, is responsib‘e for the 
lower Court's judgment, . 2. e., khasra show- 
ing corresponding plots. As it was a matter 


24 


of Revenue Records I have accepted it now 
and accept the conten ion that the sir plots 
in question realiy appertained to the old 
hhewat No. 16." 


The learned Counsel would argue from 
these words that the learned District Judge 
had admitted improperly in evidence, in 
appeal, documents which had been rejected 
by the Trial Court. He has not, however, 
been able to point out to me that the learned 
District Judge admit ed any document 
in evidence which the Trial Court had reject- 
ed, and in so far as the admissibility of the 
khasras go, they would all be admissible in 
themselves as certified copies oi public 
documents. With regard to the conclusion 
drawn by the learned District Judge from 
the revenue papers it is necessary 10 dis- 
tinguish carefully between, to what extent 
his conclusions are conclusions of fact and 
to what extent they are conclusions of law. 
The distinction as to how far a decision upon 
the contents of a document is a question of 
fact and how far it is a question of law, has 
never perhaps been mo e happily expressed 
than by Lindley, L. J. in Chatenay v. 
Brazilian SubmarineT elegraphCo., Lid. (x):— 
“The expression ‘construction’, as applied 
to a document, at all events as used by 
English lawyers, includes two things: First, 
the meaning of the words; and, secondly, 
their legal effect, or the effcct which is to be 
given to them. The meaning of the words 
I take to be a que tion of fact in all cases, 
whe her we are dealing with a poem or a 
legal document. The effect of the words 
is a question of aw." , | 


What has the learned District Judge 
done here? He has read entries in many 
revenue papers and he has -imp-y decided 
to what extent thee entries indicate the 
plaintiffs’ pos ession of certain plots. He 
has in io way interpre ed these entries to 
indicate any legal point, so his decision 
in erpreting these documents is a decision 
of iact and not of law. The learned Counsel 
has assaied the reasoning of the learn.d - 
District -udge but he cannot possibly attack 
a finding of fact on the ground that the 
reasoning is on his argument weak or in- 
conclusive. It is only necessary to refer 


(x) (1891) 10. B. 79 at p. 857 60 L. J. Q. B. 
295; 63 L. T. 7391 39 W. R. 65. 
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NOBIN CHANDRA BOSE v. BANDI. 
to the well-known  deciion of their Caspersz v. Kader Nath Sarbadhikari, 28 C. 


Lordships of the Privy Council in Durga 
Chowdhram v. fewahw Singh C .owdhri 
(2) :—'' It is enough in th. present case 
to say that an erroneous finding of fact is 
a different thing from an error or defect in 
procedure and that there is no jurisdiction 
to entertain a second appeal on the ground 
. of an erroneovs finding of fact, however 
gross or inexcusable the error may seem 
to be. Where there is no error or defect 
in the procedure the finding of the first 
Appellate Court upon a question of fact 
is final, if that Court had before it evidence 
proper for its consideration in support of 
the finding ”. 
or defect in the procedure. ‘The evidence 
was before the lower Appellate Court and 
the lower Appellate Court had sufficient 
evidence to support its finding. l'or the 
abové reasons I dismiss this appeal with 
costs which will include fees on the higher 
scale. ; 

S. D. 


t 
- 


Appeal dismissed. 


(2 a7 IA. 122 at p. 127; 18 C. 23; 5 Sar. P. 
C. J. 560; 9 Ind. Dec. (N. $.) 16 (P. C). 


ALLAHABAD HiGH COURT. 
SECOND Civi, APPEAL NO. IOII OF 1921. 
November 9, 1922. 
Present:-—-Mr. Justice Ryves. 
Babu NOBIN CHANDRA BOSE AND 
ANOTHER—PLAINTIFFS—APPELLAN'TS 
VEVSUS 
BANDI—DEFENDANT-—RESPONDENT. 


Landlord and tenant— Permanent idenure— Pyre- 
sumption, 


Where the origin and terms of a tenancy are 
unknown but it is found that (1) it was created 
more than 30 years ago; (2) the land was let for 
building purposes and that the lessee had con- 
structed on it pacca houses, and that (3) the 
. tenancy was transferred from time to time without 
any objection by the landlord, a Court is perfectly 
justified in holding that the land was originally 
let for building purposes on a permanent tenancy. 
[p. 371: col. 1.4 


Here there was no error. 


238; 5 C. W. N. 858 and Afzal-un-nisa v. Abdul 
Karim, 50 Ind. Cas. 749; 17 A. L. J. 608; 36 M. 
L. J. 580; 26 P. W. R. ria19; 1 U. P. L. R. (P. C) 
47; 26 M. L. T. 55; 8r P. R. r919; 23 C. W.N. 
966; {1919) M. W. N. 494; 30 C. L. J. 152; 21 
Bom. L. R 891; 65 P.L. R. 1919; 46 I, A. 132 
(P.C.), relied upon. f f 


Second appeal from a decree of the Sub 
ordinate Judge, Cawnpore, dated the 16th 
March 1922. 

Mr. S. C. Das, for the Appellants. 

JUDGMENT.— This appeal arises out of 
a suit brought by the plaintiff to eject 
the, defendant from a house on the allega- 
tion that the defendant is a tenant-at- 
will only and that as he refuses to pay 
enhanced rent the plaintiff is entitled to 
eject him. 

The defendant claims that the land 
in suit was let to his predecessors 60 or 
more years ago to build upon, on the under- 
standing that the lease would be a per- 
manent one. 

Both the lower Courts have dismissed 
the suit. It has been found that there was 
an enclosure (ahata) in Cawnpore which 
belonged to the predecessor of the plaint- 
iff. This enclosure was let out to tenants 
for building purposes on small rent. This 
fact is practically admitted in the second 
paragraph of the plaint. 

It appears in evidence that there 
are now some II4 tenants who have got 
houses in this enclosure. The _ plaintiff 
naively in his plaint explains why he 
brought the suit. He says that, on the 
one hand, he has to pay additional taxes 
to the Municipality and, on the other 
hand, rents have gone up all over Cawnpore, 
and he does not see why he should not 
share in the rise. The Courts below have 
dismissed the suit holding that the land 
was let out to the defendant or his prede- 
cessors to build upon, on a permanent 
lease. In second appeal-two main grounds 
have been pressed: the first and the roth. 
The first ground is that inasmuch as evi- 
dence has been produced on behalf of the 
defendant to show that the terms of the 
lease were put into writing, the document 
alone was admissible and no other evidence 
was admissible to prove the terms of the 
lease, and the roth ground is that a'perma- 
nent tenancy could be created only by a 
registered document, and as none such is 
forthcoming in this case, there is no legal 
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evidence to prove that the lease is a perma- 
` nent lease, 

The Court below has found (r) that the 
origin of the tenancy and its terms are 
unknown but it is certain that the tenancies 
were created more than thirty years ago 
and possibly nfty or sixty years ago. 
(2 It isfound that the land was let for 
building purposes and the lessees constructed 
houses on the parcels of land in dispute 
at considerable expense. Exception is 
taken to this that the houses were built 
at “considerable expense." I do not 
think it matters much as to what was exactly 
the amount spent in building these houses. 
It is proved they are pucca buildings. 
(3) It is also found that the tenancies in 
dispute were transferred from time to 


time and that the plaintiff acquiesced in. 


these transactions. (4) Lastly, it has been 
found that all other cases brought by 
the landlord against other tenants in this 
“ ahata” on the allegation that they were 
tenancies-at-will, have been dismissed 
on the finding that the tenancies were 
permanent. We may leave out the last 
finding as, perhaps, being inadmissible, 
It seems to me that on the other findings 
the Court was perfectly justified in holding 
as a fact that the land was originally let 
for building purposes on a permanent 
tenancy. The facts of this case are very 
like those in Caspersz v. Kader Nath Sar- 
badhikari (I), and as that case was expressly 
approved of by their Lordships of the 
Privy Council in Afzal-un-msa v. Abdul 
Karim (2) it seems to me that the 
appeal must fail. I accordingly dismiss it. 


S. D. Appeal dismissed. 


(1) 28C. 738; 5 C.. W. N. 858. ; 

(2) 50 Ind. Cas. 749: 17 A. L. J. 608; 36 M. L. 
J. 580; 26 P. W. R. 1939; t U. P. L. R. (P. C) 473 
26 M. L. T. 55; 8x P. R. 19109; 23 C. W. N. 966; 
(1919) M. W. N. 494; 30 C. L. J. 1532; 21. Bom. L. 
R. 891; 65 P. L. R, 1919; 461. A. 131, (P. CJ. 


CALCUTTA HIGH COURT. 

APPLICATION FOR LEAVF TO APPEAL, TO’ 

His MagzsTY IN COUNCIL No. 27 oF 1921. 
June 30, 1922. 

Present -—Sir Lancelot Sanderson, KT., 
Chief Justice, and Mr. Justice B. B. Ghose. 
BEPIN KRISHNA ROY AND OTHERS— 
l PETITIONERS 

VEYSUS 
PRIVABRATA BOSE AND OTHERS— 


: OPPOSITE PARTY. 

Cinl Procedure Code (Act V of 1908), s. IIO 
—Privy Council aeppeal— Application for leave— 
Value of subject-matter on apbeal--Suit for recti- 
fication of mortgage-decree—Substantial — question 
of law, 

The plaintiff who had obtained a mortgage- 
decree in respect of a property instituted a suit for 
rectification of the decree on the allegation that 
there had been a mistake in the description of the 
property in the mortgage-deed and the decree, 
which should have included a 2-annas 4-gandas 
share of the mortgagor ina certain land which 
had been purchased by defendant No. 8 after 
the date‘of the mortgage with full knowledge 
of the mortgage and of the mistake which had 
occurred. "The Trial Court decreed the suit and 
the High Court on appeal by defendant No. 8 con- 
firmed that decree. In an application by defendant 
No. 8 for leave to appeal to the Judicial Commit- 
tee of the Privy Council it was contended that 
though the value of the subject-maiter of 
the suit was more than Rs. 70,000, the value 
of the subject-mztter in dispute on appeal to His 
Majesty in Council was the market-value of the 
2-annas and 4-g42das share claimed by the appli- 
cant, which, being less than Rs. 10,009, no 
leave could be granted under the provisions of 
section rio oí the Code of Civil Prodedure: 

Held, (1) that as the plaintiff's claim against 
defendant No. 8 was not distinct from the 
mortgage transaction and as there was no claim 
by title paramount set up by the applicant, 
the value of the subject-matter in dispute on appeal 
to His Majesty in Council was not the value of 
the applicant's share of 2-annas 4-gandas but the 
value of the suit which was more than Rs. 10,000; 
[p. 373, col. 2.] eL 

(2; that the question whether the plaintiff was 
entitled, as against defendant No. 8, to have the 
mortgage-deed and the decree rectified by the 
subsequent suit was a substantial question of law. 
[p. 372, col. 1; p. 374, col. 2] 

Radha Kunwar v. Reoti Singh, 35 Ind Cas, 
939; 38 A. 483; 14 A. L. J. 1002; 20 C. W. N, 
1279; 20 M. L. T. 213; (19161 2M. W. N. 200; 
31 M. L. J. 571; 18 Bom. L. R. 850; 24 C. L. 
J. 303; 5 L.W. 456; 43 LA. 264(P. C.), distinguished. 

Application for leave to appeal to the 
Privy Council. 

Dr. Dwarkanath Matter (with him Babu 
Debendra Nath Mondal), for the Petitioner.—- 
My application satisfies both the condi- 


tions of section 110 of the Code of Civil Pro- 
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cedure. The ‘question’ of law . involved 
in the appeal: wil be whether the plaint- 
iff is entitled to have his mortgage-decree 


rectified by a subsequent suit so as to affect ^ 


'the interest of my client . Then the.value 
of the subject-matter in dispute on appeal 
to His Majesty in Council is the value 
of the subject-matter of the suit which 
' is ‘admittedly over. Rs. 10,000. The 
mere fact that the value of the share pur- 
chased by me is less than that sum 
‘would not affect the position. For the 
allegation in the plaint is that I purchased 
the equity of redemption in the property 
which is sought to be included in the mort- 
gage-decree. Every -hit of the mortgaged 
property is liable for the whole of the mort- 
gage-debt. Consequently, if according 
to the allegation in the plaint I- were to 
exercise my right of redemption, I would 
have to pay the whole .of the mortgage- 
debt. Under these circumstances a certi- 
ficate of fitness for appeal to the Judicial 
Committee ought to be granted. 

Babu Ram Chandra Mazumdar (with 
him Babu Rupendra. Kumar Mitter and 
Mon Mohan Bose), for the Opposite Party.— 
It is not necessary for me to dispute 
the position that the appeal involves a 
substantial question of law.' My conten- 
tion is that leave ought to be refused on 
the ground that the value of the appeal 
, to the Judicial Committee is less than 
. Rs. 10,000. The value of the.suit cannot 
be the value 
appeal the appellant is only claiming a 
2-annas and 4-gandas share in Touzi 
No. 93A. ‘The market value of that share 


. is the value of the appeal to the Judicia} . 


Committee. 
Singh (I). 

Dr. Dwarkanath Mitter was not called 
upom to reply. | | 


See .Radha Kunwar v. Reoti 


JUDGMENT. 
Sanderson, ©. J.—This is an applica- 


— tion by defendant No. 8 for a certificate - 


that this is a fit case for appeal, to the 
Judicial Committee of the Privy : Council. 


(1) 35 Ind. Cas. 939; 38 A. 488; 14 A'L i 
1002; 20.C. W. N. 1279: 20 M. L. T. 2 pees 
2 M. W. N. 200; 31 M, L. J. 71: 18 Bom. L. R. 
e 54 C. Lr J. 303; 5 L. W. 456; 43 I.A. 264 
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'gagoy had, we. are informed, a 


of the appeal, for in the. 


t1923 


The original suit was a mortgage suit 
in respect of a certain property which was 
described as Touzi No. 93, and the appli- 
cant, as I understand, was not a party to it. 
When the decree had been obtained and 
indeed, as 1 understand, when the prop- 
erty had been «brought to sale, it was 
alleged by the mortgagee that there had 
been a mistake in the description of the 
property, and, consequently, in the mort- 
gage-decree the property had been wrongly 
described as Touz? No. 93. The mort- 
share 
in Touzi. No. 93 and a.2-annas 4-gandas 
share in Towz; No. 93A. The result 
was that the present suit was institut- 
ed and the defendant No. 8 was .made 
a party, it being alleged by the plaintiff 


. that, after the date of the mortgage, the 


defendant No. 8 had purchased the mort- - 
gagee's share in Towz; No. 93A with full 
knowledge of the mortgage and with full 
knowledge of the mistake which had occur 
red. i 

The plaintiffs, however, in paragraph 9 
of the plaint, after alleging'that the kobala 
of defendant No. 8 ‘was a collusive and 


fraudulent document, alleged that, in order 


to “give an opportunity to 1edeem in the 
case, should the Court fnd his purchase 
to be real, they had impleaded him as a 


. defendant in this suit.” 


The learned Subordinate Judge came 
to the conclusion that the property had 
been wrongly described and directed that 
the description should be rectified. Then 
there was an appeal by defendant No. 8 to 
this Court and this Court held that the'judg- 
ment of the lower Court was correct and 
dismissed the appeal. Consequently, the 
defendant No. 8 has applied for leave to 
appeal to the Judicial Committee. of the 
Privy Council. Inasmuch as the judgment - 


of this Court affirmed the decision of the : ' 
learned Subordinate Judge, it is necessary 


for the applicant to show two things, first- 
ly, that there is a substantial question 
of law involved; and, secondly, that the ` 
amount or value of the subject-matter 
in.dispute in the suit and the amount 
or value of the subject-matter in dispute 
on appeal to His Majesty in. Council is 
Rupees tenthousand or upwards. 


In my judgment, there is a substantial ` 


question of law involved and that point 


* 
tH 
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has not been realiy disputed by the learned 
Vakil for the respondent and, therefore, 
it is not necessary to enter into detail as 
to what appears to be a substantial ques- 
tion of law. It is sufficient for me.to point 
out one respect, in which there appears 
to be a substantial question of law. It 
is whether the plaintiffs as against de- 
fendant No. 8 were entitled to have. the 
mortgage-deed and the decree rectified 
having regard to the circumstances of the 
case. : 

Ihe matter which has been hotly con- 
tested on this application is, whether the 
subject-matter in dispute in the appeal 
to His Majesty in Council is of the value of 
Rs. 10,000 or upwards. There was a 
reference to the lower Court for an enquiry 
into the valuation’ of _ 2-annas 4-gan- 
das share of the property, Touzf No. 93A, 
free from encumbrances as on the 27th 
February 1914 and r4th June 1921 and 
the learned Subordinate Judge has report- 
ed that the value of the  2-annas and 
4-gandas of  Touz No. 93A did not 
‘exceed Rs. 7,425 on the 27th February 
I9gr4 and Rs. 8,gro on the r4th June 1921. 
Consequently, if the matter depended upon 
that report, the petitioner would not 
have succeeded in fullfilling the second 
condition which is necessary  béfore leave 
can be granted. The learned Vakil for 
the petitioner has based his argument 
upon another ground and it is this. He 
drew our attention to the plaint. I have 
‘already referred to the passage in para- 
graph g and the reliefs asked for therein. 
In short, his argument was, that defendant 
No. 8 was, for all intents and purposes, 
in the same position as the mortgagor, and 
it is conceded, or rather it is not seriously 
disputed, that if this application had 
been made by the mortgagor the value 
would have been . sufficient to comply 
with the provisions of section rro of the 
Code of Civil Procedure, because the amount 
claimed at the date of the suit was 
Rs. 9,988 to which must be added the sub- 
sequent interest. This, if calculated to 
the present time, it was urged, would bring 
the amount or value of the subject-matter 
in dispute considerably over Rs. 10,000. 
On the other hand, it is argued. by the 
learned Vakil for the respondents that 
the amount or value of the subject-matter 


in dispute ought to be decided with refer- 
ence to the market-value of the 2-annas 
4-gandas share in Toust No. 93À, and he 
relied upon the case of Radha Kunwar v. 
Thakur Reoti Singh (1), which was decid- 
ed by the Judicial Committee of the 
Privy Council. 

It seems to me that there is a distinction 
between the case which we have now to 
deal with and the reported case. In 
the reported case the appellant was claim- 
ing’ as her property 4-biswas 
which the mortgagees stated were included 
in their mortgage and the Lord Chancellor : 
in delivering the judgment pointed out, 
“the present appellant, who claimed through 
a person named Hukum Singh, said that 
she was entitled to 4-biswas of the 
property. That dispute was entirely in- 
dependent of the mortgage transaction 
of 1884." Later on, the Lord Chancellor 
pointed out that, “The subject-matter 
of the dispute was simply the value of 
the property which the appellant claimed, 
and it was. quite immaterial for that 
purpose what the value of the mortgage 
might be. As has already been pointed 
out, the appellant could, under no 
circumstances, have been made responsible 
for the amount of the mortgage, nor 
could its extent, in any way whatever, 


.have inthe least degree varied her rights." 


It seems to me impossible to say in 
this case that the plaintiff's | claim 
against defendant No. 8 was quite dis- 
tinct from the mortgage transaction, having 
regard to the way in which the plaint- 
ifis have framed the suit, and having 
regard to the reliefs which they themselves 
asked for in the plaint. For these rea- 
sons, the present case seems to me to be 
different from the case decided by the 
Judicial Committee of the Privy Council, 
I am of opinion that it has been made out 
in this case that the amount or value of 
the subject-matter in dispute on appeal 
to His Majesty in Council is Rupees ten 
thousand or upwards, and, inasmuch as 
there is a substantial question of law, a 
certificate will be granted. 

Ghose, J.—1 am of the same opinion. The 
plaintiff asked for enforcement of his mort- | 
gage and valued his cłaim at Rs. 9,998 odd 
which, with the subsequent interest, would 
come up to more than Rs, 10,000. Itis not 


share ' 


É make the-amount of the 
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' contested by the respondent that that would 
subject-matter 
of the suit -over ‘Rs. 10,000. The ‘decree 
of the High Court is: also for-an amount 
exceeding Rs. 10,000. It is, however, con- 
tended on behalf of the- respondent that 


the value’ of the subject-matter of the | 


appeal by defendant: No. 8 would not 
Come to Rs. 10,000, as the ‘value of 
the property mortgaged ` is less 


` Radha Kunwar v. Reoti, Singh (x) in 
„support of his contention that, in such a 


.'Case as this, the value of the. property is, 


to be taken into account in the matter.of 
"granting leave to appeal in England. 
In the reported case the ' appellant 


in England claimed by title paramount: 


in'a suit that was brought by the: mortgá- 
gee. In that case the appellant in Eng- 
land ought not to have been joined as a 
party defendant. As was pointed out by 
the Lord Chancellor that, as the defend- 
ant claimed by title paramount, it was 
reallp à combined suit brought by the 
mortgagee against the mortgagor for en- 
forcement of his mortgage and, for a de- 


claration of title of the mortgagor against’ 
a third’ person and that third person appeal- ` 


ed against the decree of the High Court 
with regard to his right to the portion of 
the property he claimed. Consequently, 
the value of his appeal was not the amount of 
the mortgage-money but simply the market- 
“value of the property which he claimed 
in his own right against the mortgagor 
and mortgagee. He could not, under any 
circumstances, be held liable for the mort- 
gage-money nor could he have claimed 
“any right to redeem the mortgage. Here 
the case is quite different. The plaintiff 


. made the defendant No. 8 a party on the ` 


. ground that; he was a, purchaser .of the 
equity of redemption; though he said the 
“purchase was not a real and bona fide trans- 


- action. ‘As purchaser of the equity of re- 


demption he was a necessary party and 


the defénce that this defendant took was 


one which was open to the mortgagor. 


`- This defendant did not claim the property 


as against the mortgagor, but what he 


‘said was, that the mortgagor did not pledge’ 


this property tinder the mortgage but 
it was some other-property, and his own 
particular defence was to. the effect that, 
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 gage-debt. ` 


than. 
Rs. 106,000, and: he relies upon the case of 


{1923 
as he had peas this property bona 
fide and .without notice of the alleged mis- 
take in the mortgage-decree, the property ` 
in his hánds was not liable for the mort- 
That is not claiming. by a 
paramount title and, although the value 
of the mortgaged property was less. than.’ 


Rs. 10,000, if the defendant redeems this- ` 


property, which he is entitled to do, he | 
would have to pay more than Rs. 10,000 : 
to the mortgagee. - l 

It seems to me, therefore, that the toot 
or value of the subject-matter of the suit . 
as well as the final decree is over Rs. 10,000. |, 

As the judgment is one of affirmance, 
the appeal must involve some substantial 
question of law. As regards that pointit ' 
was not seriously contended by the. respond- | 
ent that the appeal did -not involve some 
substantial question .of law - and, 
in my- judgment, the. question whether. 
the previous decree can be rectified by a ~- 
subsequent - suit in the circumstances of 


this case, is a substantial question of law. 


B. N. ` Certificate granted. 


- 


MADRAS HIGH COURT. 
SECOND CIVIL APPEAL No. 816 oF 192i. 
October. 26, 1922. 

Present :-—-Mr. Justice Oldfield and Mr. 
Justice Devadoss. 
JANTAPURAM SUBBIAH AND OTHERS— - 
DEFENDANTS—-ÁPPELLANTS 
VEYSUS 
GUNDALAPUDI alias MITTAMUDI 
VENKATARAMAY V A—PLAINTIFF 

—RESPONDENT. 
.Co-owners— Improvements by one co-owner in 
possession— Other co-owners; compensation by. 


One -tenant-in-common, who makes. improve- 
ments on the property of the co-tenancy without 


-mecessity or without the concurrence of the other 


co-owners, is ordinarily not entitled to compensation 
for doing so. [p. 375, col. 9 < 

Upendra Nath Banerjee v. mesh Chandra Baner- 
jee, 6 Ind. Cas. 346; 12 C. L. J. 25; 15C. W. N. 375, 
Swan v. Swan, (1820) 8 Price 518; 22 R. R.' 770; 
146 E. RJ t218, Jones, In va, Harrington v. Forrester, 
(1893) 2 Ch. 461; 62 L. y Ch, 996; 3 R: = 69 
Ld. 457 relied. on: 
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pe rude (1885) i5 Q. B. D. 60; 54 
IL. 


L. J. Q. B. 18; 52 T. 790; 33 W. R. 538, 
distinguished. 


Second appeal against the decree of the , 


Court of the Temporary Subordinate Judge, 
Cuddapah, in Appeal Suit No. 16 of 1920 
(Appeal Suit No. 163 of 1918 of the 
District Court), preferred against the decree 
of the Court of the District Munsif, 
Prodattur, in Original Suit No. 21 of 1917. . 

Mr. T. R. Arunachala Iyer, for the Appel- 
lants. 

Mr. K. Ramanna, for the Respondent. 

JUDGMENT.—Some arguments ` "have 
been addressed to us- on behalf of the defend- 
ants-appellants with reference to the 
-calculations on which the lower Court's 
judgment is based. We have not, however, 
been shown how any question of law is 
raised in connection with their correctness 
and we, therefore, decline to interfere with 
the conclusions on which those calculations 
: resulted. 

The remaining ground, on which the 
appeal is argued, is against the lower Court's 
refusal to make any provision in its decree 
for an award to the defendant on account 
of the improvements they allege they have 
made on the suit property. The suit prop- 
‘erty is part of a larger area in, common 
ownership. of the plaintiff and defendants. 
The plaintiff let. his unascertained share to 
the defendauts, and the present suit is 
brought for the eviction oi the defendants 
from the share, the forni of the decree being, 
of course, a decree for partition by "metes 
and bounds of the plaintiffs share and 
delivery to him of possession thereof. It 
‘cannot, therefore, at present be said that 
the improvements are: on the portion of 
which the plaintiff will he entitled to delivery. 
Bat, in any case, we cannot see how one 
tenant-in-common, who makes improvements 
on the property of the co-tenancy, can 
ordinarily be entitled to compensation for 
-doing so. The defendants’ argument has 
teen onthedictumof Mookerji, J., in Uhendra 
Nath Banerjee ý. Umesh Chandra Banerjee (1) 
“that, “if one joint owner has in good faith 
effected valuable improvements upon the 
common property at his own expense, 
equitv will take this fact into consideration 
upon a.partition and in some way will make 
an allowance to him therefor, in addition 

(1) 6 Ind, Cas. 546: 12 C. L. J. 25; 15C W. N, 
375 - 
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to his rateable ane of the property.” ` 


The learned Judge has proceeded to explain 
the nature and the grounds of this equity, 
but we prefer to decide whether any such 
princinle as that relied on. by him is really 
recognised "by authority. Certainlv, it is 
not recognised in the unqualified form in 
which he stated it in the cases referred to in 
his iudgment. In Swan-v. Swan (21 the 
Court ordered a referee for an account to 
be taken of what had been expended ty 
a co-tenant necessarily or with the con- 
currence of the other co- tenant; and these 
qualifications were fully recognised in Jones, 
In ve, Harrington v. Forrester (3). No doubt, 
the reference in that case to the observations 
of Cotton, J., in Leigh v. Dickeson (4) is, at 
first sight, in favour of the existence ol a 
general right in one co-tenant to compensa. 
tion for improvements made by him against 
another. But in the judgmentsof Brett, L.R., 
and of the other learned, Judges io Leigh 
v. Dickeson (4), the right was only sustained 
as subiect to proof of the necessity for re- 
pairs or improvements or of the co-tenant's 
concurrence, express or implied, in their 
execution. The portion of the judgment 


of Cotton, L. J., to which reference has been . 


made, appears, on a perusal of his judgment 
as a whole, to be concerned solely with 
procedure, that,is, with the existence of a 
remedy in equi.y bv a partition suit, which 
the Common Law could not afford. In 
the present case th= defendants have never 
in iheir written statement or elsewhere 
alleged the plairtiff's concurrence, expressed 
or implied, in what th v did and no issue on 
the point was framed or even asked for. In 
these circumstances, this obiection to the 
lower Appellate Cottr.'s s decree must fail. 

The second appeal is, therefore, dismissed 
with costs, includin r-ccsts of Civil Miscel- 
lineous Petition No. 2483 of 1921, 


V. N. V. Appeal dismissed. 

2 (1820) 8 Price ie: 22 R. R. 776; 3146 E. R. 
I2 

res (x893) 2 ek 461; 62 GF: Ch, 996; 3 R; 
498; 69 L. T 45 

a (1835) 15 Q. B. D. 60; 54 In J. Q. B. 18; 52 
L. T. 790; 33 W, R. 538. 


- 
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ALLAHABAD HIGH COURT. 
Test APPEAL FROM ORDER NO..33 OF 1922. 
December 13, 1922. 

Present :—Mzx. Justice Piggott 
and Mr. Justice Walsh. 

SAKAT MUL AND OTHERS—APPELLANTS 

F DEN SUS 
Musammat KATORI, MINOR, THROUGH 
DAULAT RAM— RESPONDENT. 

Succession Certificate Act (VII of 1889)— 
Certificate, grant of— Question of debis having al- 
ready been discharged, consideration of— Joint debt 
— Certificate authorising collection of skare of debt, 
whether valid. 


A person having a prima facie claim to represent 
the estate of a deceased person is entitled to obtain 
a Succession Certificate for the recovery of debts 
due to the deceased; and the question as to 
whether those debts have already been discharged 
is one which cannot be gone into in proceedings 
under the rae Certificate Act. [p. 376, col. 


2; p. 377, col. E 


A Succession Certificate cannot be granted. 


authorising a person to collect a share of a debt. 
A Succession Certificate must be in favour of a 
single person, who would thereunder become 
authotised to collect the entire debt, subject to a 
liability to account for a share in the same to any 
person lawfully entitled to claim such share. [p. 
877, cols. 1 & 2.) 


First appeal from an order of the District 
Judge, Aligarh, dated the 19th November 
1921. 


Mr. Durga Prasad, for the Appellants. 
Mr, Panna Lal, for the Respondent. 


JUDGMENT.—This is an appeal in a 
_ Succession Certificate matter. The circum- 
stances are a good deal more complicated 
than any one reading the judgment of the 
Court below would suppose, and, in the 
interests of the parties themselves, it is as 
well that we should set them out in some 
little detail. One Kalyan Das died in the 
month of March 1920. He left behind 
him a Will under which he appointed three 
of his nephews, the sons of two previously 
deceased brothers, to be executors of his 
estate, with large powers in the matter of 
realization of outstanding debts. ‘This Will 
was propounded by the executors in the 
month of March 1921, and Probate of the 
same has been granted by the District 
Court. Kalyan Das had a daughter named 
Musammat Teji, who. predeceased him, 
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This daughter had a son named Makhan Lal, ` 
and one question about which the parties 
to this appeal are at issue, but which we 


“do not propose to determine, is, whether 


Makhan. Lal was or was not adopted by 
Kalyan Das. 'The said Makhan Lal died 
on the r6th of October rg14, leaving a 
widow, Musammat Chandrawati, who also 
died before Kalyan Das, the date of her 
death being the 5th of November 1918. 
The marriage of Makhan Lal and Chandra- 
wati had issue, one daughter, Musammat 
Katori, who is the respondent to this appeal. 
Musammat Katori is still a minor, and there 
was a dispute about the guardianship of 
her person and property between Kalyan 
Das, already mentioned, and Daulat Ram, 
the maternal grandfather of Musammat 
Katori. This dispute was decided in favour 
of Daulat Ram, and the proceedings now 
before ts have been conducted by Daulat 
Ram on behalf of Musammat Katori. The - 
application out of which this appeal arises 
was one presented on behalf of Musammat 
Katori for a Succession Certificate for the 
collection of three specified debts. "Two 
of these debts were said to be due to Makhan 
Lal on bonds executed in his favour. The 
third debt was specified as due upon a bond 
executed in favour of Kalyan Das and 
Makhan Lal, in which Makhan Lal was in- 
terested to the extent of a half share,and the 
application was for a certificate empowering 
Musammat Katori to collect the said half 
share. The application was opposed by 
the three executors under the Will of Kalyan 
Das. As regards the two debts specified 
as standing in the name of Makhan Lal, 
the objectors asserted, firstly, that the money 
had really been advanced by Kalyan Das, 
although he had chosen to make the advance 
in the name of Makhan Lal. Secondly, 
they alleged that Kalyan Das had already 
realised these debts in his own lifetime, so 
that it was futile to grant a Succession Certi-- 
ficate in respect of the same. These objec- 


. tions were not valid objections to the grant- 


ing of the Certificate in question in respect 
of these particular debts. — Musammat 
Katori had a prima facie claim to represent 
the estate of Makhan Lal, more particularly 
in view of the fact that she denied the alleged 
adoption of Makhan Lal by Kalyan Das, 
As regards these two debts. which were, 
on the face of them, due to Makhan La] 
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alone, all she asked for was a Certificate 
authorising her to take steps for the recovery 
of the same. The question whether the 
debtors, on being sued for these debts, 
can or cannot prove that they have paid 
the same to Kalyan Das, and that Kalyan 
Das was lawfully entitled to realise them, 
so that payment to him operates as a dis- 
charge of their liability, is one which obvious- 
ly could not be gone into in proceedings 
under the Succession Certificate Act.. It 
must be left to be determined if and when 
Musammat Katori, through her guatdian, 
takes effective steps for the realisation of 
the debts. On the materials before him, 
the learned District Judge was right in 
holding that Musammat Katori should be 
given authority under the Succession Certifi- 
cate Act to take steps for the realisation of 
these debts, if she was advised that she had 
a good claim to the same. The question 
regarding the third debt stands on a wholly 
different footing. It was due from one 
Munni Lal, and it was due on a hypotheca- 
tion bond which, on the face of it, was in 
favour of Kalyan Das and Makhar Lal 
jointly. Now Kalyan Das in his lifetime 
sued upon this bond, claiming to be entitled 
to realize the whole debt after the death 
of Makhan Lal. In order to obtain a binding 
decision on this point he impleaded Musam- 
mat Chandrawati, who then represented 
the estate of Makhan Lal, as a pro forma 
defendant. Kalyan Das obtained -a decree 
in this suit and the executors under his 
Will have already been taking steps to 
exectite that decree under the authority 
conferred upon theth by the Will The 
debt in question has, therefore,' ceased at 
present to be a debt on a hypothecation 
. bond, but has become a judgment-debt 
in favour of Kalyan Das as decree-holder. 
The learned District Judge has committed a 
double mistake. In the first place, he has 
acted contrary to the numerous decisions 
of this Court in granting Musammat Katori 


a Succession Certificate authorising her to. 


collect half of this debt. Even if it were 
not a decree-debt in favour of Kalyan Das 
alone, the Succession Certificate in respect 
of the same was bound to be one in favour 
of a single person, who would thereunder 
become authorised to collect the entire 
debt, subject. to a liability to account for 
a share in the same. to.any person lawfully 
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entitled to claim such share. . In the second 
place, the learned District Judge was not 
entitled, under the circumstances, to ignore 
the order granting Probate of the Will of 
Kalyan Das in favour of the present appel- 
lants. The debt having become a judgment- 
debt in favour of Kalyan Das, the granting 
of the Probate of that gentleman’s Will 
ipso facto authorised the executors under 
that Will to proceed with the execution 
of the decree, subject to proper orders being 
obtained from the Execution Court. The 
question whether, after the executors have 
realised this money, any claim can lie against 
them on the part of Musammat -Katori 
as a claim for money had and received on 
her behalf, is one which cannot arise in the 
present proceedings, and the determination 
of which would depend upon many circum- 
stances, amongst others the truth or other- 
wise of the allegation that Makhan Lal 
was adopted by Kalyan Das, and the effect 
of the decree in Kalyan Das’ favour as 
binding the estate of Makhan Lal, in view 
ox the fact that the widow had been im- 
pleadea as oue of the defendants in the 
suit. With these considerations we have 
at present nothing to do. We are satisfied 
that the order of the Court below, including 
this judgment-debt from Munni Jal, or 
rather a share in the said debt, in the Certifi- 
cate granted in favour of Musammat Katori, 
is wrong and cannot be sustained. We, 
therefore, allow the appeal to this extent, 
that the Succession Certificate granted by 
the Court below will be amended by striking 
out all reference to the debt due from Munni 
Lal. We are of opinion that this appeal 
has substantially succeeded and that the 
respondent is to blame for having made any 
attempt, under the circumstances stated, 
to include this debt amongst those in respect 
of which a Succession Certificate was asked 
for. We, therefore, order that the respond- 
ent do pay the costs of this appeal, including 
fees on the higher scale. 

E Appeal allowed. 
N. H, 


379 ^ 
SURADHANI DUTTA V, SITOO SHEIKH. 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE NO. 775 
OF I92C. 
May 17, 1922. 
Present — Mr. Justice Walmsley 
< Mr. Justice Suhrawardv. 
SURADHANI DUTTA AND: ANOTHER—- 
PLAINTIFFS—APPELLANTS 
nersus 
'SITOO SHEIKH AND OTHERS— 
DEFENDANTS— RESPONDENTS. 
. Civil Procedure’ Code (Act V .of 1908), s. 
O. XXI,.v.2, O.XXIII—Objection not raised 
in previous suit, if can be set up as defence in sub- 


sequent suit— Execution Court—Decree, modification 
of, by consent of parties— Adjustment, 


and 


An objection which could have been raised 


in a suit by. the plaintiff under section 47 of the 
Code of Civil Procedure, can be made the ground 
of: defence in a subsequent suit. [pz 380, col. 1.] 

Bhivam Ali v. Gopi. Kanth, 24 C. 355; x C. W. N. 
396; 12 Ind. Dec. (N. S.) 904, Nil Kamal v. 
jahnabi Chowdhurani, 26 C. 946; 13 Ind. Dec. 
(N. s.) 1205, Durga Charan Agradami v. Karamat 
Khan, 7 C N. 607. Chandramoni Saha v. 
Halijennessa Bibi, 4 Ind. Cas. 1689 C. L. J. 
“464, relied on. 

An Executing Court is. not competent to enlarge, 
. extend or modify a decree even by consent of parties 
sttbsequent to the decree unless it is in adjustment 
of the decree. jp. 380, col. 2.] 

Kanhya Lall Pundit v. Court of Wards [Rajah 
Puddo Lal Bhunj, JAG W. R. 275; 14 B.L.R. 291 m. 
referred to. 

. The only adjustment of a decree of which an 
Executior Court can take  cognizance, is the 
adjustment contemplated by O, XXI, r. 2 of 
the Civil Procedure Code. [p. 380, col. r.] 

O. XXIII of the Civil .Procedure Code, which 
deals with adjustment of suits, is not applicable 
to execution proceedings. |p 380, col. 2.] 

Appeal against a decree ol the Officiating 
Additional! "subordinate Judge, Faridpur, 


dated the rsth August rogrio, modifying 


that of the Munsif, First Court at Goalundo, 


dated the 23rd Derember'/1gr$. 


‘Babu Nirmal Chandra Chatterjee (for 
Bebu Rub^endra Kumar Miller :, for the 
Appellants —The plaintifs are the appel 
lants. The appeal arises out of a suit for 
recovery of possession. The facts are shert- 
ly these :—-Plaintifls brought a suit for re- 


covery of possession of lands against the | 


defendants and aiso certain other persons for 
4 pakis of land. The suit was decreed. But 
in execution of the decree a Commissioner 
lwas appointed to deliver possession. Then 
there was some dispute as to the’ measure- 
ment and a compromise was arrived at and 
the decree was executed and ' possession 
delivered according to it, Subsequently, the 
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47; 
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defendants dispossessed the plaintifis trom. - 
that land. Hence the present suit. First 

On appeal 
the learned Judge held that in the previous 
suit the claim was for 4 pakis of which 3 pakis 
were only decreed. Therefore, the Com- 
missioner’s award for 34 pakis according 
to the compromise was in excess of the 
decree and hence he decreed only as to 
2 pakis. I submit under section 47 of the 
Code of Civil Procedure no separate suit 
would lie. The detence was a matter which 
could*have been dealt with in the execution 
proceedings. So in the present suit -that 
matter could not be registered. Refers to 
Biru Mahata v. Shyama Churn Khawas (1), 


fozendro Narain Koonwar w. Ranee 
Surno Moyee (2), , Hassan Raja Chau- 
dry v. Kailas Chandra Singha — 13). 
The defence raised in the suit 
was barred by the principle of res 
judicata, Issues as to standard of 


measurement were decided by the)Executing 
Court, or bv the Commissioner appointed 
bv the Court. That issue could not be re- 
opened. Reters to. Ram Kirpal v. Rup 
Kuari (4). The compromise should be treat. 
ed as an agreement between the parties 
who signed on delivery of possession. “They 
cannot resile from it. The defendants are 
entitled to no costs inasmuch as they were 
the aggressors. 


Babu Phanindra Lal Mostra, ior .the 
Respondent —It is settled law. that an 
objection which could have been taised in 
a suit by the plaintitt under section 47 can 
be made a 2round of defence in a sulisequent 
suit. Refeis to Bhirvam Ali v. Gopt Kanth 
(5), Nil Kamal v. fahnatt Chowdhurans (O), 
Durga Charan ÀA2sradant v. Karamat Khan (7), 
Chandramom Saha v. Halijennessa Bibi (8). 
Section ' 17 has no application, inasmuch as 
the present suit is based on a different cause 
of action. In the previous suit they claimed 
4 Pakis but got a decree for 2 pakis, The 


. 483 at p. 484; 11 Ind. Dec. (N. S.) 323. 


(1) 22€ 

(2) r4 W. R. 39; 12 B. L. ZOIN. 

(3) 8 C. W. N. 49 at p. 5 

(4) 6 A. 269 ae 33 ra dA. a7; 4 Sat. Pat. 
J. 489; 3 Ind. Dec. (N. S.) 718 (P. C 

.(5) 24C. 355; x C. W. N, 396; 12 Ind. Dee. (N s) 


904. 
(6) 26 C. 946; 13 Ind. Des. (s. S.) 1205. 

(7) 7 C. W. N. 607. . 

. (8) 4 Iud. Cas. 168;. 9 C.D. 7.464 
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Commissioner raised some difficulties as -tō 
He proj’ 


the standard of measurement. 
ceeded upon a new standard according to 
which possession was given and plaintiffs 
got 24-pakis-according to Nalkasha mea- 
surement. The action of the Commissioner 
was certainly uliya vires, he having gone be- 
yond the law. Refers to Kanhya Lall Pundit 
v. Courtof Wards [Rajah PuddoLal Bhunj] (9). 
Therefore, the plaintiff can have no title to 
the i paki in excess of the previous decree. 
Then as to the compromise one of the pre: 
sent defendants was no party to it.* It 
cannot he, therefore, treated in law as an 
agreement. O, XXIII, r. 4 of the Code of 
Civil Procedure does not apply to execution 
proceedings. Refers to O. XXI, r. 2, 
Civil: Procedure Code. We do not have the 
record showing that the adjustment was 
certified. Therefore, the Court could not 
take any cognizance of the compromise. 
Ratu Nirmal Chandra Chatterjee replied 


in brief. 

JUDGMENT. ; 
Suhrawardy, J——This appeal arises 
out of a suit for recovery of pos- 


session of certain parcels of land on 
the allegation that the plaintiffs got a 
decree in respect of them in 1908 but from 
which the defendants subsequently dis- 
possessed them. The facts are that in 1908 
the plaintiffs brought a suit against the 
defendants and other persons for recovery 
of 4 pakis of land measured according to the 
standard called Nalkarsha rod. In. that 
litigation they finally got a decree tor 3 pakts 
of land according to that measurement, 
namely, Nalkarsha measurement. They 
put that decree in execution when a Com- 
missioner was appointed by the Executing 
Court to deliver possession to the plaintifis. 
The Commissioner felt some dithculty in 


regard to the measurement to be applied - 


and the plaintiffs set up a Patlai rod of 14 
cubits x inch, while the defendants set up 
the Nalkarsha'of 1 3 cubits. The Commis- 


sioner made a compromise with the consent. 


of the parties by which the leneth of the 
rod was fixed somewhere between these two 
figures and, according to that measurement, 
he deliv ered possession to the plaintiffs of 
3 pakis of the land which, according to Nal- 
karsha measurement, c:me to 2} pakis. 
Subsequentlv, the defendants dispossessed 
(9) 16.W. R. 275; 14 B. I. R. 2918. - 
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The plaintiffs got a decree for 3 pakis ac- 
cording to Nalkarsha measuren.ent, and the 


‘oniy point in issue is with regard to the 


plam s right to recover the 4 
maining. - 

The Trial Court gave a decree to the plaint. 
iffs holding that the de! endants are. bound 
by the result of the previous litigation. In 
appeal the learned Subordinate Tudge bas 
reversed that decree holding “that the plaint- 
iffs in the previous suit brought a claim 
for 4 pakis of Nalkarsha land whi! le thoy eot 
a. decree for 3 pakis of Nalkarsha land, and 
therefore. so much of the order of the Exe. 
cuting Court as purported to put the plaint- 
ifs in possession of 34 .pakis was not right 
and could not be enlorced. In this view 
of the matter he held that the plaintiffs are 
entitled to 3 pakis and dismissed the suit 
tor the iemaining 4 paki. 

On appeal several objections were taken 
to the decision of the Court of Appeal below. 
It is urged that under section 47, Civil Pro- 
cedure Code, the defendants are not entitled 
to object to the plaintiffs’ right to recover 
the whole 34 pakis. I may "here mention 
that one of the defendants, namely, defend- 
ant No. 3, was not a partv to the agreement 
before the Commissioner in the previous 
execution proc eeding' as.to the lergth of 
the rod used in measuring the land decreed 
to the plaintifis in that suit. With regaid 
to this contention it is enough to sav that 
the present suit is not a continuation of the 
previous litigation but is based upon a 
subsequent cause of action, namely, dis- 


bigha te- 


‘possession by the defendants long after 1008. 
“The plaintiffs, therefore, must "succeed on 
‘the strength of his title. 


The learned Court 
of Appeal below was perfectly light to the 
statement of facts that the plaintiffs had 
brought a suit for 4 pakis and got a decree 


for 3 pakis and tic were not under the 


ptovisions of the law entitied to the rerr.ain- 
ing $- paki. This contention of the plaint- 
iffs has been met by the learned 
Judge by observing- that section: 47. 
Civil Procedure Code,. bars the suit: 
but it does not prevent the defendant from 
setting up a defence baced.utron an oLjec- 
tion which could have Leen taken under 
section .47, and in support of this view re- 


-liance is placed on the case of Nil Kamal 


y. rud ponent >), which follows 
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the case of Bhiram Ali v. Gopi Kanth is). 
These cases are again. follwocd is the cases 
of Durga C aran Asradant v. Karamat Khan 
(7) and Chandramom Saha v.,Halijonnessa 
Bibi (8}. It, therefore, seems to be settled 
that, sofar as this Court is concerned, an 
objection which couid have been raised 
in a suit by the plaintiff under section 47, 
can be made the ground of defence in a 
subsequent suit. The result, thereiore, in 
my judgment,is that, in the first place, sec- 
tion 47 has no application, because the pre- 
sent suit is based upon a different cause 
of action and, secondly, it is competent to 
the defendants to set np the defence, as 
in this case, without violating the nrovisions 
of section 47, Civil Procedure Code. 

‘The next ground of attack is that it ought 
' to have been held that the defendants are 
barred bv the principles of ves judicata from 
raising this question and disputing the plaint- 
iffs’ title to the 4 paki. So far as one of 
the defendants is concerned, namely, de- 
fendant No. 3, this objection has no force 
because he was not a party to auy compro: 
mise between the other defendants and the 
plaintifs in the previous litigation. Then 
thé elements constituting ves judicata do 
tot seem to be present in this case. It is 
conceded that section 11, Civil. Procedure 
Code, does not apply, but, according to the 
recent decision of the Judicial Committee, 
the principle which underlies section Ir is 
applicable to these proceedings. Admit- 
ting that to he so it does not appear that 
the question of the length of the rod was a 
point in issue in the previous case before a 
Court of justice or that there was adjudica- 
tion on that point. The Commissioner, it 
appears, unnecessarily raised difficulties in 
this matter by suggesting that he could not 
decide what rod was to be used to meastre 
the land, though the decree was for 3 Pakis 
of iand according to Nalkarsha measurement, 
There wes no dispute that this Nalkarsha 
rod was of 13 cubits. Both parties set for- 
ward certain meascrements and they came to 
an arrangement by which the length of the 
rod was taken as of more than the Nalkarsha 
rod and the plaintiffs got more than they 
were entitled to. In this state of facts, I think 
the principle of res qudicaiais not applicable. 

The next attempt is to make these detend- 
ants. bound by the previous compromise. 
It is argued in answer that. the Executing 
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Court is not competent to enlarge, extend - 
or modify the decree even by consent of ' 
parties subsenuent to the decree unless it 
is in adjustment of the decree. In my opi- - 
nion this view of the law ought to prevail. 
It seems reasonable that the Court which | 
takes upon itself to execute the decree is 

authorized by law only to execute the de-. 
cree as it stands irrespective of any other 
circumstance, as for esample, the agreement . 
between the parties to modify the decrees. . 
Take forinstance, adecreeis passed for the. 
sum*of Rs. 5,000 in favour of the plaint- 
iff ; it is absurd to assume that the .Court 
in execution would be justified to execute a 
decree for Rs. 10,000 because the parties 
agree between themselves that the judgment- 
debtor should pay Rs. 10,000 to .the: 
decree-holder. It seems to me that, anv 
such compromise may afford a cause of 
action for a separate suit, but it cannot 
invest the Executing Court with jurisdic- 
tion to execute the decree which he was not 
called upon todo. In connection with this 
contention the case of Kanhya Lall Pundit . 
v. Court of Wards [Rajah Puddo Lal Bhung] 
(9) would seem to bein point. It may also be 
observedthat O. XXIII, which deals with ad- : 
justment of suits, is not applicable to execu- 
tion proceedings. The only adiustment of de- 
cree of which the Execution Court can take 
cognizance is the adiustment contemplated 
bv O, XXI, r 2. In this view of the 
matter, we do not think that there is much 
force in this contention. As I have observed, 
one 01 the defendants was not a party to the 
arrangenient in the previous suit by which 
the plaintiffs got more than they were esn- 
titled to, and in the present case, it is diff- 
cult to divide the interests of ihe several 
detendants. 

One other point has been raised, namelv, 
that the order of the Court of Appeal below 
that the parties should bear their own costs 
throughout is bad on principle. I am of 
opinion that, considering the course theliti-. 
gation has taken, it was in the right exer- 


cise of the discretion of the Court of Appeal 


below that this order wes passed. I do not 
see any reason to interfere with it. 

As all the obiections taken by the appel. 
lants fail this appeal must be dismissed 
with costs. 

Walmsley, J:—I agree. 


B. N. & N, H, Appeal dismissed, 
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ALLAHABAD HIGH. COURT. 
SECOND CIVIL, APPEAI, No. 193 oF 1921. 
November 6, 1922. 

Present:-Mr. Justice Stuart. 
RAM GAJADHAR AND OTHERS— 
PLAINTIFFS—-APPELLANTS 
Uer Sus 
Musammat SURTANI— DEFENDANT 

—RESPONDENT. 

Agra Tenancy Act {II of xoor s. 56—Sub- 
tenant, status of-—Ejectment— Jurisdiction of Civil 
and Revenue Couris—Pleadings—Second appeal— 
Point of law. 


The person to whom for his lifetime an 8ccu- 
pancy tenant sub-lets a’ portion of his holding for 
a fixed rentis a tenant within the meaning of 
section 56 of the Agra Tenancy Act, and can only 
be ejected in accordance with the provisions of 
that Act and not by a Civil Court. [p. 381, cols. 2,T 

A High Court is justified, as an exceptional 
case, in permitting a point of law which goes to 
the root of the merits of the whole case, to be 
taken in second appeal. fp. 382, col, 1,] 


Second appeal against a decree of the 
District Judge, Allahabad, dated the 
21st December 1920. -> 
Mr. Haribans Sahat, for the Appellants. 

Dr. M. L. Agarwala, for the Respondent. 


JUDGMENT.—The facts of the suit 
out of which the present appeal arises are 
as follows :—The plaintiffs are Brahmans. 
They apparently have an occupancy hold- 
ing. The defendant appears to be a widow 
of their family to whom had been assigned 
14 biswas of land (about half an acre) out 
of the occupancy holding on payment of 


a trifle as rent for her maintanence during 


her life. As far as I can gather, beyond 
this tiny plot she has no means of support. 
It appears: to be the case that after having 
given this widowed woman this plot for 
her maintenance the plaintiffs have en- 
- deavoured on more than one occasion .to 
oust her from it. They instituted a suit 
for her ejectment in the Rent Court. The 
Rent Court found that she could not be 
ejected under section 58 of the Tenancy 
Act on the grounds that she did not 
hold as a tenant from year to year 
and that she did not hold under a lease 
the term of which had expired or was about 
to expire, or that she had refused to accept 
a lease. They then endavoured to eject 
her through the Civil Court. In the Civil 
Court a compromise was arrived at by 
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which she was to continue in possession for 
the whole of her life provided she paid 
Rs, 2-4-0a year. The woman appears to have 
been in arrears on more than one occasions. 
Suits were brought against her and then | 
she paid. On the last occasion in 1920 
the plaintiffs sued for her ejectment on 
the ground that she owed one year’s rent. 
She replied that she had paid the rent but 
that she was ready to pay it again sooner 
than he ejected. When it came to the 
point the Court refused to believe that 
she had paid the rent and ordered her 
ejectment. In appeal the learned District 
Judge applied the provisions of section 114 
of the Transfer of Property Act. He 
omitted, however, to direct that the woman 
should pay interest on the sum tendered, 
probably overlooking that stipulation in 
the section in view of the Indicurously small 
amount that the interest would have been. 
She should technically have been ordered to 
pay Rs. 5 percent. on Rs. 2-4-0 for a 
period of about one year, something under 
two annas. He has accordingly upon her 
paying the rent into Court permitted her 
to remain in possession and against this the 
plaintiffs appeal demanding her ejectment, 
The ground ofappeal taken is that section 
II4 has no application in view of the pro- 
visions of section i17. This contention 
appears to bea goodone, but I have to point 
out that the suit appears to be bad ab 
initio. I may take it that the compromise 
in the Civil: Court created a somewhat pe- 
culiar sub-tenancy. An occupancy-tenant 
under this compromise agreed to sub-let 
a portion of his holding for a fixed rent 
during the lifetime of the sub-tenant. 
The defendant is a tenant within the mean- 
ing of section 56 of the Tenancy Act and 
she can only be ejected in accordance with 
the provisions of the Tenancy Act and not 
by a Civil Court. I do not say that the 
Revenue Court was wrong in refusing to 
eject her under section 58. I think the 
Revenue Court was right. How then can 
she be ejected ? Only, as far as I can see, 
if section 57 has application, that is to say, 
if a decree for arrears of rent is outstanding 
against her, if she commits any act or omis- 
sion detrimental to the land in the 'hold- 
ing or inconsistent with the purpose for 
which it was let, or on the ground that she 
has broken a condition not ‘inconsistent 
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'and on breach of which she is, by special 
contract with the plaintiffs, 


ejected, or that she has sub-let or otherwise 
transferred the whole or any portion of the 
I4 diswas in contravention of the provisions 
of this Act. But clearly no. cause of 
action has yet arisen under section 57 and, 
if it had, the Civil Court could not have 
ejected the defendant. The appellants’ 


Counsel objects that any sub-lease for 
over five years is null and void. It 
is certainly voidable , at the option 


of the Zemindar, but the Zemindar has, 
as far as I cau see, made no objection. 
This point was, it is true, not taken by the 
defendant in the Trial Court or in the First 
Court of Appeal and it is ordinarily a sound 
rile of law not to permit a point to be taken 
in a second appeal which has not been taken 
before, but in view of the fact that both 
the Courts below have assumed a juris- 
diction which, as far as I can see, they do 
not possess, and the fact that the defendant 
is a poverty-stricken woman who apparently 
is likely to starve if deprived of her small 
maintenance I consider myself justified, 
as an exceptional case, in permitting a point 
of law to be taken in second appeal which 
goes to the root of the merits of the whole 
case. Finding that the Civil Courts had 
no jurisdiction in the matter I find that 
the suit was rightly dismissed and dismiss 
this appeal with costs., 
S. D. Appeal dismissed, 


ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEAL No. 684 oF 1921. 
November 29, 1922. 

Present -—Mx. Justice Ryves. 
JANKI RAM AND OTHERS—PLAINTIFFS— 
APPELLANTS 
VErSUS 
MISRI LAL—DEFENDANT—RESPONDENT. 

Mortgage (usufructuary) of sir land —Separaie 
covenant to pay interest if possession not given— 


Possession. never pagan nk M Interest 
cosenanted jor, whether payable 
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Where a NE Kg mortgage of siy land is 
executed with a further separate covenant that 
if possession is not given to the mortgagee the prin- 
cipal mortgage-money shall be re-paid with interest 
at a fixed rate, and possession is not given in fact, 
the mortgagor cannot be allowed to redeem the 
mortgage without paying the interest which he 
had covenanted to pay in case of his failuie to 
give possession. [p. 383, cols. 1 & 2] 

Mir Dad Khan v. Ramzan Khan, 44 Ind. Cas. 
988; 16 A. L. J. 329; 40 A. 449 and Mott Chand . 
v. Ikram Ullah Khan, 39 Ind. Cas. 454; 39 A. 173; 
5 L. W. 388; 15 A. L! J. 150; 21 M. L. T. 267; 
32 M. L. T. 383; 21 C. W.-N. 616; xo Bom. L.R. 
433; 26 C. L J. 24; (1917) M. W. N. 453: 44 I. 
A. 54 (P. C), distinguished. 

Sscond appeal against a decree of the 
District Judge, Budaun, dated the ard 
February 10921. 

Mr. Baleshwar Prasad, 
Banerji, for the Appellants. 

Mr. S. A. Haider; for the Respondent. 

JUDGMENT.—The facts out of which 
this appeal arises are as follows :-—The 
plaintiffs executed on the 3rd of July 1912 
a usufructuary mortgage of some of their 
sir land in favour of the defendant for Rs. 100. 
On the same date they executed an agree- 
ment to the effect that if they did 
not give possession to the defendant or 
if the defendant having obtained posses- 
sion, lost it they would re-pay the 
principal mortgage-money, lus interest 
at the rate of 2 per cent. per mensem 
from the date of mortgage. As a matter 
of fact the plaintiffs remained in possession 
throughout and still are in possession. It . 
appears that when the defendant applied 
for mutation of names he was resisted by 
the plaintiffs and mutation was not effected. 
After that the defendant seems to have 
done nothing. He did not apply under 
section 36 of the Land Revenue Act to have 
the rent assessed, assuming that he could 
have done so. 


The plaintiffs brought this suit to redeem 
the mortgage on payment of Rs. I00 only. 
The suit was filed on the 30th of June 1920, 
that is to say,they had had the use of defend- 
ant's money for about 8 years and had paid 
no rent or interest to the defendant. The 
defendant claimed that they were not en- 
titled to redeem unless they paid interest 
according to the agreement already mention- 


for Mr. D. C. 


The Trial Court decreed the plaintiffs’ 
claim, holding that the defendant was not 
entitled to physical posséssion of the mort- 
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gaged property asit was the plaintiffs’ se 
and that the defendant could only have 
got the rent assessed; and as he never 
applied to have the rent assessed, the fault 
was his. 

On appeal the learned District Judge 
held that the respondents, that is to say, 
the plaintiffs, were bound by their.contract 
to pay interest and as they had failed ad- 
mittedly to put the appellant in possession 
of the mortgaged land and had committed 
a breach of their contract, he modified the 
decree of the Court below by ordering redemp- 
tion on the payment of Rs. 100, plus mterest 
at the rate of 2 per cent. per mensem from 
the date of mortgage to the date of pay- 
ment. 

The plaintiffs come here in appea! and 
argue that this case is really on all fours 
with the case reported in Mir Dad Khan v. 
Ramzan Khan (x), which is based on a recent 
decision of their Lordships of the Privy 
Council in Mott Chand v. Ikram Ullah Khan 
(2). The facts of that case and this are 
very similar but there is this great difference 
between the two cases. In that case the 
transferee was suing to enforce an illegal 
covenant in the contract: here the plaintiffs 
sue fo redeem and wish to avoid a term of 
their contract which the defendant could 
not have enforced in law but which they 
could have themselves carried out if they 
had been so minded. As pointed out in 
the judgment of Mr. Justice Piggott in the 
case of Mir Dad Khan v. Ramzan Khan (x), 
“An ex-proprietary tenant (which the plaint- 
iffs became on execution of this usufructuary 
mortgage) with full knowledge of that fact 
aud of the rights preserved to him by the 
Statute, deliberately chooses, as a separate 
transaction, to relinquish his ex-proprietary 
tenancy into the hands of the new proprietor, 
or of the mortgagee in possession, then the 
law cannot go further in the way of pro- 
tecting a reckless and imprudent man against 
the consequences of his own acts." In 
the same case Mr. Justice Walsh adopts 
Dr. Agarwala’s comment on the subject 
in the words, "It comes to this that though 


(1t) 44 Ind. Cas. 988; 16 A. L. J. 329; 40 A. 


49. 

(2) 39 Ind. Cas. 454; 39 A. 173; 5 L. W. 388; 
I5 A. L. J. 150; 2x M. L. T. 267; 32 M. L. J. 3833 
21 C. W. N. 616; 19 Bom. I, R. 433; 26 a L. J. 
24; (1917) M.. W. N. 453; 44 L A. 54 (P. C). 
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a proprietor can, in fact, give up his ex- 
proprietary rights when they accrue, by 
not availing himself of them, he cannot 
bind himself by an express stipulation to 
that effect in a ceed of transfer of the 
property or the like”, 

It seems to me it would be highly ineqtit- 
able to hold that the plaintiffs, having agreed 
to give up possession, although they knew 
probably that that agreement could not 
be enforced by the mortgagee, should be 
allowed to redeem the mortgage without 
paying the interes- which they had covenant- 
ed to pay in case they did not give possession. 
They have had tae use of the defendant's 
money for 8 years and paid him nothing. 

In my opinion the decision of the Court 
below is right. I accordingly dismiss the 
appeal with costs. 

Appeal dismissed. 

S. D. 


PATNA HIGH. COURT. 

Civi, Revision No. 213 OF 1922. 
Noveriber 22,, 1922. 
Present:—Justice Sir John; Bucknill, Kr. . 
Musammat AJODHVA “KUWAR— 
DEFENDANT— PETITIONER 
COFSUS 
DURGA PRASAD-——PLAINTIFF—OPPOSITE 
PARTY. 

Ex parte decree—Appecl—Decree confirmed— 
Application to set aside ex parte decree— Trial 
Court, jurisdiction of. 

Where an appeal against an ex parte decree 
has been dealt with and decided on the merits 
by the Appellate Couct, the Court which made 


‘the ex parte decree has no jurisdiction to enter- 


tain an application to set that decree aside. 
(Case-law referred to and considered). 


Revision from a decision of the Subordi- 
nate Judge, Patna, Cated the rrth March 
1922. . 

“Messrs. K. P. Jayaswal and B. C. Sinha, 
for the Petitioner. 

Mr. Rai Guru Savan Prasad, -for ` the 
Opposite Party. 

JUDGMENT.—This was an application 
in civil revisional jurisdiction made by 


ata 
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one Musammal -Ajodhya Kuwar, widow 
of the late Munshi Negi Prasad, asking 
that an order, dated the rrth March 1922, 
passed by the Subordinate Judge of the Se- 
cond Court of Patna, should be set aside 
or otherwise dealt with. The circumstances 
which have given rise to this application 
are in themselves very simple, but raise 
an interesting, though well defined, point 
of law which has been ably placed before me 
by the learned Counsel for the petitioner. 
In order to understand exactly how the 
question which has been argued before 
me arises, it is necessary, shortly, to refer 
to the facts in this case and to the somewhat 
lengthy course which the litigation has 
already passed through. 

A certain Durga Prasad, who is the re- 
spondent to this application, brought an 
action against the petitionerand other defen- 
dants claiming that certain land belonged to 
him as his bakasht as the result of a parti- 
tion. The present petitioner, who was a 
defendant, as I have said, in that suit 
was a pardah-nashin lady. The{plaint was 
‘admitted in May of 1919 and there 
were frequent applications for titne, 
not, I may point out, entirely made by the 
petitioner or the other defendants. How- 
ever, on the 8th September 1919, the plaint- 
iff was, according to the Munsif’s order- 
sheet, ready for trial, although the defend- 
ants still prayed for time to : adduce evi- 
dence. 
for the trial, and on that date the defendant 
was not ready and prayed for time for call- 
ing for certain papers from the Collectorate 
and the District record-room. The Munsit, 
after shortly discussing the delays which 
had already taken place, came to the con- 
clusion that this petition for time made 
on behalf of the defendant was frivolous 
and he accordingly rejected it. The 
Munsif then proceeded with the case, 
and I ami sorry to see that those who 
iepresented the defendant, stating that 
they had no instructions other than to 
apply for adjournment, withdrew from 
the suit. 

Although this conduct has very little 
' to do with the point in this case, I think 
it is not out of place to indicate that to 
take up such an attitude, which often 
greatly embarrasses one who desires to 
try and to retreat from the position in which 
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this behaviour puts him; is a mistake. 
It is far better, if in any. way possible to 
do, for those representing a litigant in 
such circumstances to continue the conduct 
of the case as far as may be possible and 
then to intimate clearly the reasons for 
which it is found that the case can be at 
that stage carried no further by him. Jf 
his petition for adjournment under such 
circumstances is then rejected, it may well 
become a matter for serious consideration 
as to whether the rejection of such an 
application was appropriate or the reverse. 
To teturn now to the course which this 
litigation has pursued, the Munsif’s order 
in the suit, made on the ist of Novem- 
ber 1919, was, that “the suit be decreed 
ex parte with costs and Rs., 253 mesne. 
profits, and future mesne profits to be ascer- 
tained hereafter in Execution Department. 
The plaintiff's title to the suit be declared 
and he do recover possession of tbe same 
on ousting the defendant.” Now, 
apparently, on the 29th of November, 
the defendant filed an application for re- 
view before the Munsif of this order and, 
on or about the same date, an appeal was 
also entered against this decision. On 
the 5th of January 1920 the -Munsif notes 
in his order-sheet that an intimation had 
been received from the Appellate Court 
calling for the record and he accordingly 
ordered the record to be sent to the higher 
Court and staved the proceedings for set- 
ting aside the ex parte decree which had 
been put forward before him, and of which 
he had then fixed , provisionally, the hear- 
ing for the 17th of January. The matter 
seems to have come before the” Sub- 
ordinate Judge of Patna a good many 
mouths later, for it is found that by 
a judgment, dated the 18th January 19.I, 
that Judge disposed of the appeal. He 
"went into the merits of the case and came 
to the conclusion that, on the merits, the 
Munsif was right and he affirmed the 
Munsif’s decision. He states, however, at the 
conclusion of his decision, that he observes - 
that an application for re-hearing under 
O. IX, r. 13 of the Civil Procedure 
‘Code was still pending before the Munsif. 
He adds that, although in the appeal be- 
fore him no case had been made out for re- 
mitting the suit for a fresh trial upon the 
merits, and that, therefore, he found: him- 


5 decision to the - 


— Vél. Js 
AJODBYA KUWAR V. DURGA PRASAD, 


.Self unable to accede tò the appellant’ S 
request for a remand, yet he thought that 
the learned Munsif might re-consider this 
matter if he (Munsif) thought that it was 
a fit case for setting aside the ex parie 
decree which he had made. On the r4th 
July, the record having. been received 
back by the Munsif, he, guided presuma- 
ably by what had fallen from the Subor- 
‘dinate Judge, decided to consider whether 
or not he ought to set aside his ex parte 
order made on the rst of November ,1919, 
and, accordingly, he fixed a date for the 
hearing of. the application. After some 
delay the matter came up for his decision 
on` the 6th September and the learned 
Munsif then dealt with the case somewhat 
exhaustively. He points out in a careful 
judgment that the application before him 
had been opposed on two grounds ; firstly, 
on legal gounds and; secondly, on merits. 
Dealing with the former ground of opposi- 
'tiom- he came to the conclusion, on the 
authority of the-case of M athura Prasad 
v. Ramcharan Lal (x), that the order of 
‘the Court of Appeal was final and that 
. the applicant before hini having appealed 
from his ex parte order and .the- Appellate 
, Court having considered the case on its 
merits and dismissed the appeal, the casé 
for  re-instatement had gone out of 


his (the Munsif’s ) hands and that he had 
it.- He, therefore, 
came to the decision that on this legal 


no further Seizih `of 


ground the application must- be rejected, 
but in addition to thus déciding the matter 
on this ground of objection he also consider- 


ed the merits of the case, and,:after. having - 
given a lengthy summary of what had ` 


taken place before him and. the causes 


which had given rise: to the -substantial 


delay between the date. when the “plaint 
was entered and the hearing of -the ‘suit; 


he was of the view that’ he saw absolutely : 


no ground : ‘for restoration of thé: matter: 
The defendant appealed ^ from 


on: the rirth of March of this. year, -that 
Judge decided ‘against the appellant. 
The Subordinate Judge--did not think 
that it was worth while to go into the ques- 


tion of the merits- because he was satis- l 


2 


253, 
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‘this . 
‘Subordinate `- Judge and, . 


(o 23^ dud Gas. rab 37. A. 209; 13 A. Ta J. 
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fied that the legal T— upon which the 


Munsif had dismissed the appellant's appli-’ 
cation were sound and should be affirmed, 
He held, therefore, that the Munsif was 
tight in refusing to restore the suit. 
be desir- 
able to mention that it^ was apparently 
suggested to the defendant that a second 
appeal should have- been presented 
from the judgment of the Subordinate 
Judge ‘of the i8th January Ig21.. The 
time, however, for filing such an appeal 
had expired; but an application to this 
Court was made in June of this year ask- 
ing that, under the circumstances, the 
time should be extended so as to allow the 
entry of the appeal. ‘he application, how- 
ever, was rejected on the 31st. July by 
Mr: ‘Justice Das and Mr. Justice Adami, 
on the giound -that, under the provisions 
of the Iimitation Act, the circumstance 
under which extension of time was sought 
had no application. in a case of this 
nature. 

As a last resort the defendant has now 
brought this matter before this Court,. ask- 
ing that it should exercise its tevisional 
jurisdiction. 

I need not, I think, refer, for it is, strict- 


. ly .speaking, hardly material so to- do, 


more than casually to the allegations -of 
hardship which ‘have been’ suggested in 
this application, it is sufficient to state 
that it is now said that, principally owing 
to the fact that the applicant is a parda- 
nashin lady and on that account unacquaint- 
ed with legal or business affairs, certain 
important - documents of title, which would : 
have assisted her. most materially in 
connection with. her contention, . which ` 
she would have desired. to adduce in de- 
fending herself in. the original suit, had 
been mislaid- and had not been discovered 
in time for their presentation before the 
Munsif in, IgIQg: I, can only say, in 
comment. upon this statement, that it. 
does not, so far as I can, see, appear clearly 
from any of the records -which have béer 
placed before my notice that the exact 


nature of these documents was explicitly z 
characterised. . 7 


The only point Which is been pressed be- 
fore me is that, in, this matter, it was in- 
cumbent upon the Subordinate ‘Judge to 


bavg considered the decisiqn of the -Munsit 
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so far as it related to the reasons why 
he had originally decided to hear the case 
ex parte and to reject the application 
originally made for further time-and fo 
refuse to set aside the application for re- 
instatement on questions relating to the 
facts of the case, and that the Subordi- 
nate Judge should not have dealt solely 
with the question of law and affirmed the 
decision of the Munsif on the legal ground 
alone, because,so it is argued, both the 
Munsif and the Subordinate Judge were 
wrong in thinking that the Munsif was de- 
barred by what had taken place from re- 
instating the case before him. This con- 
tention formed the subject-matter of spirit- 
ed argument, and there seems little doubt 
that, unless one looks very carefully into 
the present position of the law as 
referred to in the recent decisions, 
there has been some discrepancy of 
opinion. Put very broadly, the position 
may thus be stated: the Munsif may 
perhaps be entitled to consider an appli- 
cation made to him to review his decision 
even where an appeal has been lodged, 
but where such an appeal has been actu- 
ally decided the Munsif has no power 
to entertain such an application. The 
line of cases to which reference has been 
made in this case to me may, for practi- 
cal purposes, be regarded as commencing 
"with that of Ramanadhan Chetti v. Nara- 
yanan -Chetity (2). In that case in r9o4 
it was held that it must, on principle, be con- 
sidered that, after the due filing of an 
appeal and during its pendency, the power 
of the inferior Coürt in any way to deal 
with the litigation 1s completely in abeyance 
other than in connection with the carrying 
out of its decree. This case was 
followed by that of Sankara Bhatia v. 
Subraya Bhatta (3), heard in 1907 and 
reported in I. L. R. 30 Madras 535, where 


it was held that, after an appeal 
had been filed against , the decree 


of a lower Court, the power to set aside 
the original decree on an application un- 
der section 198 of the Civil Procedure 
Code (now ©. IX, r. 12) becomes 
vested in the Appellate Court. In the 


(2) 27 M. 602. 
(3) 30 M. 5351 17 M. L. J. 436. 
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other direction, however, was cited the 
case of  Zendoolal Nandlal v. Kishori- 
lal Mehtabrat (4) where it was held that, 
when an ex parte decree had been satis- 
fied, there was still nothing to disentitle 
a defendant from applying successfully 
to a Court to set it aside under section ro8 
of the Civil Procedure Code. Far more 
important, however, than this case, was 
that of Chenna Reddi v. Pedda Obi Reddi 
(5). In that case it was held in 
r909 that where an application for review 
had been presented by a party to a suit 
and an appeal had afterwards been pre- 
ferred, the Court to which the application 
for review is made was not thereby de- 
prived of jurisdiction to entertain the 
application. The case of Ramanadhan Chetti 
v. Narayanan Chetty (2), to which I have 
already made ‘reference, was over- 
ruled; whilst that of Sankara Bhatta v. 
Subraya Bhatta (3) was there distinguished. 
Now, in the course of their Loreships' judg- 
ment, which was that of a Ful Bench 
consisting of Mr. Justice Wallis, Mr. Jus- . 
tice Munro and Mr. Justice Sankaran 
Nair, their Lordships referred to the in- 
tention of the framers of the Civil Proce-. 
dure Code. Their Lordships say : “ This re- 
ference raises the question whether, when 
an application. for review of judgment 
has been made prior to the filing of an- 
appeal, and, an appeal is filed  subse- 
quently, the Court is precluded from 
proceeding to hear the application for 
review. Section 623, Civil Procedure Code, 
provides for making an application for 
review before an appeal has been filed, 
and sections 624 and 630 provide that 
the Court is either to reject the appli- 
cation or to grant it and re-hear the case. 
The Legislature has thus conferred upon 
the party a right to apply for review and 


. upon the Court jurisdiction to entertain 


the application, and has directed how 
it shall be dealt with. When a right and 
a jurisdiction are conferred expressly by 
Statute in this way-it appears to me that 
they cannot be taken away or cut 
down except by express words or necessary 


(4) 23 B. 716; 1 Bom. L. R. 213; x2 Ind. Dec, 
(N. S.) 479, 

(5) 2 Ind. Cas, 802; 32 M. 416; 6 M. I, D. 
135) 19 M. L. J. 388. - : 
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implication. 'There are no express words 
and the question, therefore, is, is there 
any necessary implication?" Their Lordships 
continue to consider why they regard im- 
plication as being absent, and, after 
expressing their disapproval of the deci- 
sion in the case of Ramanadhan Chetti v. 
Narayanan Chetty (2), they go on to add: 
“Now, after an appeal has been filed, 
the Appellate Court is seized of the case 
and should no doubt be applied to rather 
than the Court of first instance. But 
itis a very different thing to- press this 


principle so far as to say that the act of a - 


party in filing an appeal deprives the Court 
of first instance of power to dispose of an 
application which has been properly 
made to it in the exercise of its juris- 
diction. Such a notion would never, I 
think, have occurred to the framers of the 
Code." Their Lordships then go on to 
consider what the attitude of mind in which 
the English lawyers who were drawing 
up this Code must have been and they 
then make use of an expression (referring 
to the position under English law) upon 
which the learned Counsel for the appli- 
cant before me has very rightly laid great 
Stress. Their Lordships say:— ' They were 
English lawyers engaged in conferring 
upon Indian Courts, subject, no doubt, 
to modifications and restrictions, juris- 
- diction to grant relief by way of review 
of judgment similar to that which had been 
exercised by Courts’ of Equity in 
England and by the Supreme Courts in 
the exercise of their equitable jurisdic- 
tion. It is only necessary to refer to what 
is said in Mitford’s Pleadings in Chancery, 
sth Edition, page ror, on Bills of Review, 
or to the observations of Cozens- 
Hardy, L. J., in Bright v. Sellar (6) 
to see that section 623 contains an adap- 
tation of the practice as to Bills.of Review 
in Equity. Not only is there no warrant 
for the notion that the filing of an appeal 
deprived the Court of jurisdiction to pro- 
ceed further with a Bill of Review but tit 
was even held that a Bill of Review might 
be filed after the affirmance of the decree 
by the kih La Court, (Mitford, page 105), 


(1904) 1 K, B. 61 72 L. jJ. 


K.. B. 9s 89. 
431; 52 W. KR. Jr 20 o T,L. 
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If the framers of the Code had intended 
to introduce any such rule, I think they 
would have- said expressly not only that 
an applicátion for review should not or- 
dinarily be made after the filing of an 
appeal, but also thet the filing of an appeal 
should determine the jurisdiction to dis- 
pose of applications made before the 
filing of the appeal. On the whole, it 
seems to me impossible to hold that there 
is any necessary implication that the 
filing of an appeal operates as a stay 
of proceedings on an application for review, 
especially as section 623 itself provides 
for making certain applications for review 
even after the filing of an appeal. ” 

Now, it does certainly appear, at first 
Sight, that these remarks constitute some 
foundation for the contention which has 
been urged upon me by the learned Counsel 
for the applicant here. There are, how- 
ever, later cases, the trend of all of which 
appears to point in a somewhat 
different direction. The first of these -is 
to be found in the decision in the case of 
Brij Narain v. Tejbal Bikram Bahadur (7), 
a case decided in the Privy Council in 1910 
and reported in I. L. R. XXXII Allahabad 
295. It is noi necessary to refer 
in detail to the facts in that case, save 
to indicate that there was an order 
passed by the Subordinate Judge of Morad- 
abad amending a decree of his Court and 
that, previous to the arder of amendments, 
that decree had been affirmed on appeal 
by the High Court. The High Court of 
Allababad has, observed that the Subordi- 
nate Judge had no jurisdiction under 
such circumstances to amend his 
order, and their Lordships of the Privy 
Council (in commenting upon a 
peculiar anomaly which was observable 
between the position of two separate de- 
cree-holders, one of whom had suc- 
ceeded in obtaining an amendment 


„of his order originally made by the Sub- 


ordinate Judge and the other of whom ` 
had not) remarked: ‘Their Lordships have 
not had the advantage of hearing the case 
argued for the respondent, but they think 


(7 6 Ind. Cas. 669; 32 A. 295; 14 c. W. N. 
a 7 A.W. J. 507; x1 C. L. J. 560; 12 Bom, 
L. R. 444.8 M. L. T. 57; 20 M.D. J. 5873, 
(1910) M. W. N..392; 37 L A. 70 (P. CJ. 
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the High Court have themselves said enough, 
to make it clear that, if the decree of the 
First Court” was made without jurisdic- 
tioni as altering a decree after it had been 
affirmed on appeal in the case of one of 
“ joint decree-holders, so also the alteration 


358 


in the case of another of joint decree-hold-. 


ers was equally ineffectual." The obser- 
valions to which their Lordships referred 
as having been made by the High Court 
of Allahabad were to the following effect:— 
“A Bench of this Court on the application 
by Lachman Das allowed the first’ appli- 
cation, holding that the Subordinate Judge 
had no power to modify his decree after it 
had been confirmed by the High Court and 
set aside the order complained of. In the 


other application the Bench made an order, 


rejecting it, holding that, under all the 
circumstances 0! the case, this .was not 
a case in which they should exercise their 
discretionary power in revision. The con- 
Sequence is, that there are now two joint 
decree-holders, as to one of whom ` the 
decree contains a provision - for future 
interest the valu: of which is Rs. 19,000 
odd, whilst as to the other this provision 
does not exist: ‘The provision of the de- 
cree, therefore, seems to be apparently 
inconsistent, as out of two joint decree- 
holders one can execüte the decree plus 
future interest, whilst the other cannot." 

It would certainly. seem, from their Lord- 
ships’ ‘observations in that case, that 
_ their Lordships did not necessarily ‘associate 
themselves ; with the position which had 
been taken up by the High Court of Allah- 


abad in their view that the decree of the 
inferior Court had been made without 
jurisdiction in altering that decree ater 


it had been affirmed on appeal. This 


case was followed by that of Kumud Nath. 


Roy Chaudhry v. Jatindra Nath Chau- 
dhry (8) and decided in 1911. In that 
case, which was heard. by Mr.’ Justice 
Mookerjee and Mr. Justice Teunon, it was 


dec'ared that an original Court.can enter-' 
taim an application to set aside an ex parte. 
decree, although an appeal by the contest- 


ing defendant is pending in the Appellate 
Court. This decision may not,.as I have 
jast qüoted it, Peppar to carry the matter 


(8) 9 Iud. Cas. ins 38 c. 304 13 C. L 4. 
| 221; I5 PM WN, 322. l 
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in any way. ‘further, but there are words 
used im the judgmént of the Court to which 
my attention has been drawn by the learn- 
ed Vakil for the respondent before me, 
and which certainly seem to assist in à 
proper consideration of the point which is 
now before me for my décision. Their 
Lordships say at page 4004: '. In so far 
as the second point .is concerned, it has 
been argued by the learned Vakil for the 
respondent that the Subordina e Judge 
had no jurisdiction to entertain the appli- 
cation to set aside the ex parte - decree, 
because the contesting defendants . had 
preferred an appeal.to this Court against 
.In our opinion, the objec- 
tion by the respondent must be overruled. ' 

Then their Lordships, after referring to 
cases which were quoted before them: and 
to which I have here already for the most 
part made some reference, go on to remark: 
"It has been broadly contended, however, 
by the learned Vakil for the respondent, 
upon the authority of expressions to be 
found in the judgments.in Dhanat Sardar 
v. Tarak Nath Chowdhuri (9), Ramanadhan 
Chettt v. Narayanan Cheity (2) and: Sankara 
Bhatta v. Subraya Bhatta (3), that. the 
immediate effect of the’ presentation : 
of an appeal to a Superior Court against 
the decree of a Subordinate Court, is to 


. destroy the jurisdiction of the latter Court 


to deal with the judgment in controversy. 
in any way. We are not prepated- to 
accept this proposition as well-founded 
on principle, and it is, as a matter of fact, 
opposed to the decisión of the House of, 
Lordsin Mellish v. Richardson (10) in 
which it was ruled, that where the Court 
would otherwise have the authority to 
amend the judgment, it may be done 
after an appeal has been  aken. This 
view is entirely , inconsistent with the 
theory that the.inere presentation of an 
appeal puts it beyond the power of the 


‘original Court to deal in any mantier with 


the judgment undéí appeal;" and then 
their Lordships use words here of consider- 
able importance. They add:' The posi-. 
tion is obviously different after the adjudi- 


(9) 5 Ind. Cas. 525;.12- C. L, J. 53. 

(10) (1833) 36 R. R. rrr; 1 Cl. & FF. in 6d R. 
005; 6 DUE (N. S) 70; 9 Bing. 125, 2 Moore &, 

"* Page [i 38 C.—[Ed.].- 
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Calton of the. appeal, when the original 
judgment has been superseded by the 
judgment of the Court.of Appeal. Brij 
Narain v. Tejbal Bikr:m Bahadur (7). " 
‘The matter does not,. however, altogether 
remain there.In the caseof Mathura Prasad 
V. Ramcharan Lal (1), decided in 1915, and re- 
„ported in I. L. R. XXXVI! Allahabad, 208, 
the question here seems to have been 
considered by Mr. Justice Chamier 
and Mr. Justice Piggott. Their Lordships 
there held that when once the High Cgurt 
had confirmed a decree on appeal it was 
nol-open to the Court which passed the 
decree to entertain an application to set 
ihe decree aside and it made no-differ- 
ence that the appitcation to set the 
decree aside was filed before the appeal 
was disposed of. Their Lordships in that 
case had cited before them  p:acti- 
cally all the cases to which I have here 
referred, and in their judgment . they 
remarked : “This case was decided by 
the. Court of first instance on the 2oth of 
September r9grr. On the 30th of Novem- 
ber 1911 the present appellant presented 
his application io have the decree 
. set aside as against him. When the appli- 
cation was called on for hearing it ‘was 
discovered that the file of the original 
suit had been sent to this Court in 
` consequence of an appeal ^ which 
had been filed by other defendants. "The 
hearing of the application was put off from 
- time to time, the Court apparently being 
of opinion that it was unnecessary or im- 
possible" to take up the application 
until after the appeal had been disposed 
of ‘by this Court. The appeal was dis- 
posed of by this Court on the 24th of Feb- 
ruaty 1913, and after the record had 
been returned to the Court below the 
applicant’s application was taken up. It 
was dismissed by the Subordinate Judge 
‘on the ground that he had no juris- 
‘diction to altér or Set aside the decree 
passed by him, inasmuch as it had been con- 
firmed by and become, as he says, merged 
in, the decree passed by this Court. We 
have. been referred to several decisions 
. bearing on the question whether a Court 
of first instance has power to alter or set 
‘aside its. decree after an appeal Has been 
‘filed against that decree. There seems to 
be some difference of opinion on the ques- 
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tion. whether -a lower. Court can enter- 
tain an application for review or to set 


-aside or alter its decree while an appeal 


against the decree is pending in a superior 
Court, but all the authorities seem to be 
agreed that when a decree has been passed 
by the Superior Court the lower Court 
cannot alter or- amend its decree." Now, 
when their Lordships make use of the 
expression “all the authorities " they are 
evidently referring to the cases which 
were quoted before them by the respond- 
ents to the appeal which they were hearing. 
Those cases as set out in the report are: 
Bry Narain v. Tejbal Bikram Bahadur 
(7), Sankara Bhatta v. Subraya Bhatia (3), 
Dhanai Sardar v. Tarah Nath Chowdhurt 
(9) and Kumud Nath Roy Chaudhry v. 
to which ` 
have just referred. | 


I have now completed. the review of this 
legal point which has-been placed before 
me. I think that there ean be no doubt 
that, ona proper survey of the result of 
the decisions to which I have been 


referred and to which I have’ referred, 


the contention put forward by the learned 


Counsel for the applicant here must fail. 


I am of the opinion that the Munsif and 
the.Subordinate Judge were both right 
in the legal decision to which they -came, 
namely, that, after the original appeal to 
the Subordinate Judge from the  Munsif's 
ex parte order had been dealt with by the 
Subordinate Judge and decided: by him 
on the merits, as well as on the question 
of the Munsif’s decision refusing the 
application of the defendant for 
further time, it was not open to the 
Munsif to entertain the application which 


‘had been made to him to set aside his ex 


parte decree. -I think that, further, the 
Subordinate Judge was in no way incorrect 
in view of the opinion which he had form- 
ed as to the correctness of the Munsif’s 
attitude in refusing to entertain the appli- 
cation to re-open his order, in dismissinz 


‘the appeal which was made to him solely 


on the ground that the Munsif was righs 
in considering that the decision of the 


‘appeal in the original suit had debarrel 


him from ‘exercising further jurisdiction 


“over the matter. 


This application to me. must, therefore: 
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fail with costs, and I must decline to 
interfere. Hearing fee three gold mohurs. 
W. C. A. Application failed. 


ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEAL NO. 417 OF 1921. 
November I5, 1922. 

Present -—Mr. Justice Stuart. 

SITA RAM —PLAINTIFF—APPELLANT 

VEVSUS ; 
REWA RAM AND OTHERS—DEFENDANTS— 
RESPONDENTS. 
Sale-deed— Recitals— Evidence— Hindu | Law— 
Alienation by daughter to pay off mother's 
debts— Reversioners, whether bound. 
The mere recital in a deed of sale is evidence. 
Nanda Lal Dhur Biswas v. Jagat Kishore Achara 
jya Chowdhuri, 36 Ind. Cas. 420; 14 A. L. J. 1103; 
20 M. L. T. 535; 31 M. L. J. 563; (1916) 2 M. W.N. 
336; 4 L. W. 458; 18 Bom. L. R. 868; 24 C. L. J. 
487: I P. L. W. x; 21 C. W. N. 225; 44C. 186, 
10 Bur. I. T. 117; 43 I. A. 249 (P. C.), followed. 
An alienation by a daughter to pay off her 
mother’s debts cannot operate against the interests 
of reversioners. 


Second appeal against a decree of the 
Additional Subordinate Judge of Budaun, 
dated the 31st January r92r. 


Mr. Saila Nath Mukerji, for the Appellant. 

Mr. Harnandan Prasad, for the Respond- 
ents. i 

JUDGMENT.—There are two main points 
argued in this appeal. ‘The first is that the 
mere recital in the deed of sale is not evidence. 
I think it is evidence in view of the decision 
in Nanda Lal Dhur Biswas v. Jagat Kishore 
Acharjya Chowdhuri (x). But on the next 
point the appeal must succeed. It is this :— 
The alienation was by a daughter to pay 
off her mother’s debts. This is not a reason 
for an alienation which can operate against 
the interests of the reversioners. ‘The learn- 
ed Counsel for the respondents would uphold 


(x) 36 Ind. Cas. 420; 14 A. L. J 1103; 20 M. Ln. 
T.535; 31 M.I. J.563; (1916) 2 M. W.N. 336: 4 L. 
W.458; 18 Bom. L. R. 868; 24 C. LJ 487: r PIa 
W.1; 21 C. W. N. 225; 44C. 186: 10 Bur. L T. 
177; 431. A. 249 (P. C)... 
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the decree on the point that the suit was 
barred by ves judicata, a point which the 
lower Appellate Court has decided against 
them. I agree with the lower Appellate 
Court that the suit is not barred by res judi- 
cata for the obvious reason that the original 
suit was by a vendee against one of the daugh- 
ters for partition, to which the other daugh- 
ter was made party. The reversioners are 
in no way bound by decisions against the 
daughters. I, therefore decree this appeal, 
restore the judgment of the learned Munsif 
antl set aside the judgment of the lower 
Appellate Court. The defendants will pay 
their own costs and those of the plaintiffs 
in all Courts. These costs will include 
in this Court-fees on the higher scale. 
Appeal decreed. 
S. D. 


MADRAS HIGH. COURT. 
- CIVIL APPEAL No. 89 OF 1917, 
July 28, 1920. 
Present:—Sir John Wallis, Kr., Chief Justice, 
and Mr. Justice Seshagiri Atyar. —. 
Rao Sahib T. NAMBERUMAL CHET- 
TIAR, BY HIS AGENT C. RAGHAVALOO 
"NAIDU——PLAINTIFF—APPELLANT 
` VEYSUS 
A. T. RAGHAVA CHARIAR AND 
OTHERS—-DEFENDANTS-—RESPONDENTS. 
Transfer of Property Act.(IV of 1882), s. 59, 


— Evidence Act (I of 1872), s. 68— Mortgage-bond 
— Allesting witnesses—Proof, mode of. 


The provision in section 68 of the Evidence Act 
which requires that one at least of the attesting: 
witnesses to a mortgage-bond should be called, 
if there is any alive, does not in any way affect the 
requirements of section 59 of the Transfer of Prop- 
erty Act that a mortgage-bond, in order to be 
valid, must be executed in the presence of two 
attesting witnesses. If one attestor only is called 
it is competent for him, or for any other witness 
to prove that the execution was in the presence of 
two attestors, and it is not necessary to call two 
attestors. When all the attesting witnesses are 
dead, the requirements of the law would be satis- 
fied by any evidence which would show that the 
document was executed in the presence of two 
attesting wituesses. [p. 391, col. 2; p. 392, col. x] 
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Shamu Patter v. Abdul Kadir Rowthan, 16 Ind. 
Cas. 250; 35 M. 607; 16 C W. N 1009; 23 M. L. J. 
321; 12 M. L. T. 338; (1912) M. W. N. 935; 10 A. L. 
J. 259; 14 Bom. L. R 1034; 16 C. L. J. 596; 39 I. A. 


218 (P. C.) and Uttam Singh v. Hukam Singh, 38- 


Ind. Cas. 651; 39 A. 112; 15 A. L. J. 167. relied on. 

Ram Dei v. Munna Lal, 38 Ind. Cas. 175; 39 A. 
109; 14 A. L. J. 1041, and Skib Dayal v. Sheo 
Ghulam, 38 Ind. Cas. 694; 39 A. 241; 15 A. L. J. 164, 
distinguished. 


Appeal against the decree of the Court 


of the , Temporary Subordinate Judge, 
Chingleput, in Original Suit No. 4x of 1916. 

This appeal coming on for hearing on the 
25th and 26th of March, r9gx8, the Court 
(Abdur Rahim and Seshagiri — Aiyar, JI.) 
delivered the following 

P JUDGMENT. 

Abdur Rahim, J.—I think there ought 
to.be a further enquiry into the question 


. whether the document, Exhibit Ar, was duly: 


executed as required by law. It is a deed 
of mortgage executed to the plaintiff by the 
Ist defendant, and it also includes a sub- 
mortgage of properties belonging to defend- 
ants Nos. 3 and 6. Theré are 5 attesting wit- 
‘nesses altogether. One of them was examin- 


ed and his evidence was that he was present, 


' at the time of the execution of the deed. 
It was sought to be elicited from him in 
cross-examination that the other attesting 
witnesses were not present at the time of 
execution. ‘The ‘learned Pleader for the 
appellant says that his client was taken 
by surprise and had not sufficient oppor- 
tunity to examine the other attesting wit- 
nesses. It appears that at the earlier stages 
of the hearing they had been summoned 
and were actually present. On the day 
the case was posted for further hearing, 
the Pleader who had conducted the case of 
the plaintiff all along was unable to be pre- 
sent and another Pleader appeared before 
the Trial Judge. It rather seems that that 
gentleman did not quite realise the necessity 


for proving that the mortgager executed 


the document in the presence of at least two 
attesting witnesses. He asked for an ad- 
journment, but the Subordinate Judge. re- 
fused to grant ari adjournment and proceeded 
with the case. "That is so at least accord- 
ing to the affidavit filed by the appellant. 
The Pleader for the defendants applied for an 
express issue to be raised whether there was 
any proof of the due execution of Exhibit 
Ax, This was after the evidence was closed. 
The Subordinate Judge considered such an 


N 


issue unnecessary and. reserved judgment. 
Judgment was not delivered until some days |. 
afterwards, and the Subordinate Judge. 

found that the document was not proved 
to have been executed in the manner required 
by section 59 of the Transfer of Property 
Act, that is to say, 7.e, in the presence of at 
least two attesting witnesses. It may be 
that that: conclusion. was right upon the 
evidence as it stood. But I think that a 
further opportunity should be, given to the 
plaintiff to examine his other attesting wit- 
nesses to prove the fact, if it be so, that they 
or at least two of the attesting witnesses 
were present at the time of the execution 
of the document. The first issue which 
has been pointed to us as raising the question, 
did not in fact raise the question at all. It 
raised the question “‘ whether the suit mort- 
gage-bond was true, bona fide, supported by 
consideration and binding. on defendants . 
Nos. 2 and 6." Then no objection as to the 
proper execution of the document was taken 
in the written statement either. The issue 
upon a question of this sort ought to have 
been whether the mortgage-bond was exe- 
cuted as required by the law. 

As regards the Jaw, there can be no doubt 
that section 59, Transfer of Property Act, 
as interpreted by the Privy Council in Shamu 
Patter v. Abdul Kadir Rowthan (I), requires 
that a mortgage-bond in order to be valid 
must be executed in the presence of two at- 
testing witnesses. Section 68 of the Evidence 
Act further requires that one at least of 
the attesting witnesses to a mortgage-bond 
should be called, if there is any alive. But 
that does not in any way affect the requite- 
ments of section 59 of the Transfer of Prop- 
erty Act. Section 68 ofthe Evidence Act 
lays down that in order to prove a 
moitgage-bond, one of the attestors must be 
called. It would be competent for that 
attestor or for any other witness to prove 
that tbe execution was in the presence of 
two attestors and it is not necessary to call 
two attestors. There may be cases where 
all the attesting witnesses are dead, when 
the requirements of the law would be satis- 
fied by.any evidence which would show 
that the document was executed in the pre- 


(1) 16 Ind. Cas. 250; 35 M. 607; 16 C. W. N. 
1009; 23 M. L. J. 321; 12.M. L. T. 338; (1912) M. 
W. N. 935; 10 A. L. J. 259; 14 Bom. L. R. 1034; 
16 C. L. J. 596; 39. ILLA. 218 (P. C). ` 2 
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Sence of two attesting witnesses. That is 
the effect of the ruling in Uttam Singh v. 
Hukam Singh (2). Reliance was placed 
by Mr. Venkatasubba Row on the ruling 
in Ram Det v. Munna Lal (3), and- Shib 
Dayal v. Sheo Ghulam (4); and he contends 
that these decisions lay down that if one 
attesting witness is called and he proves 
that he saw the executant execute the docu- 
ment, then it need not be shown that the 
exécution was made in the presence of two 
attesting witnesses. I am not sure that 
this was what was intended to be laid down, 
for such a proposition would be directly in 
the teeth of section 59 of the Transfer of 
Property Act. And I may mention that it 


does not appear from the reports that the’ 


learned Judges bestowed sufficient attention 
to the judgment of the Privy Council in 
Shamu Patter v. Abdul Kadir Rowthan (1). 

I think, therefore, that there should be 
a further enquiry into the question whether 
Exhibit “AT was properly executed in accord- 
ance with the requirements of the law, and 
it will be open to the parties to adduce fresh 
evidence on the point. The other questions 
will be dealt with on receipt of the finding. 

The finding will be submitted within two 
weeks after the re-opening of this Court, and 
IO days will be allowed for objections. 
Defendants Nos. 2 and 6 are under the 
circumstances entitled to costs of this hear- 
ing,whatever may be the ultimate result. The 
appealis not pressed against the 3rd defend- 
ant. It is, therefore, dismissed with costs 
so far as this defendant-respondent is con- 
cerned. 

Seshagiri Aiyar, J.—I agree. I wish to 
say a word about the contention raised by 
Mr. Venkatasubba Row that on proof by 
one attesting witness of the execution. of the 
mortgage-bond there is a presumption that 
it is a valid one. In my opinion, this is 
mixing up two distinct questions, one relat- 
ing to the validity of the document which 
is controlled by section 59 of the Transfer 
of Property Act, and the other relating to 
proof of the document. which is governed 
by section 68, Evidence Act: Section 68 is 
an onerous provision. Under section 67, 
a document can be proved by any witness. 


(2) 38 Ind. Cas. 651; 39 A. 112; 15 A. L. J. 167. 
(3). 38 Ind Cis. 173; 39 A. 100; 14 ALL, J. 1041. 
ip 38t1nd, Cas. 634; 39 A 241: 15A. L. J. 164. 


for trial. 


Under section 68, it.is necessary that a parti- ` 
cular class of witnesses should be called in 
order to prove a document which is required 
by.law to be attested. Therefore, this 
provision does not do away with the necessity 
of showing that the document is valid. A 
document may be proved as required by 
section 68 and put on record. Nonethe- 
less in order that a decree may be founded 
on it, it must be shown to be valid; and for 
this purpose we must go to section 59 of 
the Transfer of Property Act. "That section 
lays down that unless a mortgage is attested 
by two witnesses, there cannot be a proper 
mortgage. Mere proof by a single witness 
that it has been executed, cannot  enabte 
& party to get a decree on the mortgage, 
unless it is also shown that at its execution 


the document was attested by two witnesses. 


The decision in Ram Det v. Munna Lal 
(3) and another decision of the same Court 
in Uttam Singh v. Hukam Singh (2), if I may 
say so with respect, do not seem to have 
recognised that before a person could obtain 
a decree upon a mortgage it must be proved 


.to be valid. . The learned Judges were deal- 


ing only with the mode of proof and not with 
the validity of the document. As pointed 
out by my learned brother, the decision in 
Shamu Patter v. Abdul Kadir Rowthan (i) 
leaves no room for doubt that in order that 
a decree may be founded upon a mortgage- 
deed, it should be proved to have been-exe- 
cuted by a person and also attested by two 
witnesses. These requirements are wanting 
at present on the evidence let in. l 

I wish to say nothing more about the way: 
in which the case has been conducted in the 
lower Court. It seems to me that this is a 
fit case for giving the party an indulgence 
on the condition imposed by my learned 
brother. 





In pursuance of the order contained in 
the above judgment, the Temporary Subor- 
dinate Judge of Chingleput submitted a 
finding that the mortgage was properly 
executed in accordance with the require- 
ments of law as laid down by their Lord- 
ships. 





This appeal came on for final hearing, 
after the return of the finding of the lower 
Court upon the issue referred by this Court 


" 
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Mr. P. Venkatramana Rao, for the 
Appellant. l 
Mr. T. P. Ramachandra Iver, for the 


Respondents. 

JUDGMENT.—This litigation has taken 
a somewhat unfortunate course, but 
we feel bound to give effect to the 
clear legal principles which, in our 
judgment, apply to the case. The 
plaintiff obtained leave to institute a suit 
against the first defendant on a mortgage 
by the first defendant of certain properties, 
one of which was alleged to be within the 
original jurisdiction of this Court. Here, I 
may say in passing that it appears to us to 
make no difference whatever as to the juris- 
diction of this Court whether or not the mort- 
gagor had a good title to the property situ- 
ated within the jurisdiction of this Court, 
What he did was, he mortgaged his interest, 
such as it was, in immoveable property 
situated within the jurisdiction of this Court. 
and that. in our opinion, was quite sufficient 
to give this Court jurisdiction to give leave. 
However, that is really not a question which 
arises here. The plaintiff obtained an ex 
parte decree against the first defendant and 
having apparently heard that the first de- 
fendant was not a full owner but a mortgagee 
^of some of the items of the properties includ- 
ed in the mortgage, he apparently obtained 
“from Mr. Justice Bakewell an order to insert 
in the decree a direction for an enquiry as 
` to what was the interest of the mortgagor 
in the said mortgaged properties. In our 
opinion such an enquiry could only be for 
the purpose of settling the sale proclamation 
and in no way affected the right of theplaint- 
iff decree-holder to proceed to the execution 
of his decree. If he had brought the prop- 
perties to sale after that enquiry and either 
purchased them himself or any one else 
had purchased them, then that auction- 
purchaser could have proceeded to enforce 
his rights against the mortgagors of the first 
defendant as to those items by bringing 
a suit for sale when they would have had to 
-exercise their right of redemption or to allow 
the suit properties to be sold, and in that 
way, the rights of the parties would have 
been fully worked out. What the plaintiff 


was advised to do was to obtain a stay of. 


execution of the Original Side Decree and to 
file a fresh suit in the District Court of 
Chingleput.against the mortgagors of these 
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items and, also, as regards some other items 


to join alienees subsequent to himself, with 
regard to whom he alleged that he did not 


know of their existence when he brought 


his suit in this Court. Here again it was 
unnecessary to bring another suit because, 
if the first decree hed been executed, as the 


‘subsequent .alienees were not parties to 


the suit they might, if so minded, have sued 
to redeem those items from the auction- 
purchaser on suitable terms. If they did. 
not choose to do so, the purchaser would re- 
main undisturbed. There was, therefore, no 
necessity for the plaintiff to bring this second 


suit and there is no ground in law for his 


doing so. If the second suit had been 
brought after an order absolute of the sale 
was obtained against the rst defendant in 


. the first suit, then it is perfectly clear that 


the original cause of action would have been 
merged in the decree and that no subsequent 
suit could be brought against him; and, 
even supposing that, as alleged for the appel- 
lant, the second suit was instituted before 
the making of the order absolute in the first 
suit, still in our opiuion, the provisions of 
section rr, Civil Procedure Code, are suff- 
cient to prevent the plaintiff from instituting 
a suit about an issue which had been tried 
and decided in a previous suit in this Court. 
The present suit, in our opinion, both as 
against the īst defendant and as against 


the subsequent alienees against whom the 


auction-purchaser in the first suit will be 
entitled to enforce his remedies in execution 


of the decree in that suit, is entirely 
misconceived. 
On this ground, the suit fails aad 


the appeal must be dismissed with the costs 
of defendants Nos. 2 and 6 one set. 
V. N. V. 
W. C. A. Appert dismissed. 


re 
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Sch, II, Art. 42— Two persons morigaging property 
belonging io one of them— Joint imortgagors”’ 
— Personal liability. 

-Where two persons join in mortgaging the proper- 
ty belonging to one of them, they are “joint mort- 
gagors’’ within the meaning of Art. 42, Schedule II, 
to the Provincial Small Cause Courts Act 

A mortgage carries with it a personal liability. 

Musaheb Zaman Khan v. Inayat Ullah 14 À. 5x3; 
A.W.N. (1892) 80; 7 Ind. Dec. (N.s.) 698, followed. 

Second appeal against the decree of the 
District Judge, Ghazipore, dated the r4th 
April 1921, ` 

Mr, A. Sanyal, for the Appellants. 

Mr. Baleshwari Pershad, for the Respond- 
ent, 

JUDGMENT.—This is an appeal by the 
plaintiffs for recovery of a certain sum of 
money which they had paid for the defend- 
ants, The facts are briefly as follows:— 
Two persons, Tulshi and Gaya Prasad, exe- 
cuted a deed of mortgage in favour of one 
Ram Saran Singh on the 4th of July 1903. 
Under the terms of this mortgage each of 
the executants was liable to pay a definite 
amount out of the total consideration of 
Rs. 295. On the r7th of August 1907 the mort- 
gagee got a preliminary decree for sale against 
both the mortgagors. This decree was made 
final.on the gth -of October 1909 against both 
the judgment-debtors. The property was 
put up for sale and Tulshi having died his sons, 
the. present plaintiffs, paid up the amount 
of the decree and thus saved their own prop- 
erty and the person of the defendants 
from further liability. They have now 
sued -for recovery of the amount payable 
by the defendants. The claim was decreed 
by the Court of first instance but has been 
dismissed by the lower Appellate Court. 
The plaintiffs come here in second appeal. 
A preliminary objection has been taken by 
the defendant-respondent that no second 
appeal lies, as the suit was of the nature 
cognizable by the Court of Small Causes and 
valued at less than Rs. 300. On behalf of 
the appellants reference is made to Art. 
42 of the Second Schedule of the Provincial 
Small Cause Courts Act, which runs as 
follows:—''A suit by one of several joint 
mortgagors of immoveable property for 
contribution in respect of money paid by 
him for the redemption of the mortgaged 
property.” At the first sight this seems to 
exclude the case from the cognizance of a 
. Court of Small Causes, but it is urged on 

behalf of the respondent that, as a matter 
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of fact, there are no co-mortgagors here. 
Instead of executing two mortgages or two 
documents the two executants joined in 
executing this mortgage although the prop- 
erty of one of those only was hypothecated, 


"As the property of one of the executants 


only was hypothecated it is contended that 
the two were not joint mortgagors, and, 
therefore, Art. 42 would be inapplicable. 
Nevertheless both of the executants joined in 
executing this document and I think they 
can be brought within the words “ joint 
mortgagors" as used in Art. 42. It is 
contended that as one of the executants had 
no interest in the mortgaged property and 
did not purport to transfer any interest 
therein, there was no mortgage.on his behalf, 
As I have already said, it is quite true 
that the property of one of the executants 
only was mortgaged but the two executants 
were liable personally also for re-payment 
of the money. Under these circumstances 
the mere fact that the property of one of 
those persons only was mortgaged makes 
no difference, as both of them remained 
joint mortgagors. I, therefore, disallow the 
preliminary objection. 

Coming now to the merits of the appeal 
I am of opinion that this appeal must prevail. 
The learned Judge of the lower Appellate 
Court has preceeded on an incorrect assump- 
tion of 'aw, namely, that in India a mortgage 
does not carry with it a personal liability. 
I do not know where the learned Judge has 
got hold of this proposition of law. So far 


as this Court is concerned it is concluded 


by an authority of a Division Bench. See 
the case of Musaheb Zaman Khan v. Inayat 
Ullah (x). So that the whole fabric of the 
learned District Judge's judgment falls to 
the ground. It 1s not denied that a certain, 
amount. of money wa; payab'e by Gaya 
Prasad, defendant, and another sum was 
payable by the plaintiff's father Tulshi, I, 
therefore, allow the appeal, set aside the de- 
cree of the lower Appellate Cou.t and remand 
th» case to that Court to be restored to its 
original number and to be tried according: 
tolaw. Costs here and hitherto will abide 
the event. 


S. D. Appeal allowed. 


( a TR 513; A. W. N. (1892) 85; 7 Ind. Dec, 
N. S$.) 698. 
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for the lands held by them. . . . .. 
To me it seems that the status of the pre- 
sent erazidars isjust likethat of mokarrart- 
dars when they wil pay a small rent equi- 
valent to the proportionate revenue on the 
lands held by them, as at the time of the 
creation of the mokarrar? leases a handsome 
salami is taken by the landlords. In the 
present case also 2 sum of Rs. 10,000 was 
paid by Janki Prasad Singh at the very 
outset. Thus it will appear that these 
erazilars are not independent of the pro- 
prietors and their lands form part 4£ the 
Touzi, the entire revenue on which has been 
hitherto paid by the registered proprietors 
without intermission. Thus again for the 
safety of the Government revenue and its 
punctual realisation it would be most uw- 
wise to treat such a large number of men 
each holding one or two bas ot lands 
as puint proprietors, specially when they 
had hitherto betrayed by their action and 
without utter reluctance to be brought 
under the category. In the circumstances 
stated the proprietors of the patti, Bhai Haran 
Singh and Lachmi Narain Singh, cannot 
further for the purposes of the partition 
be considered asout of possession oi IOI 
bighas x katha aud 8 dhurs of the zaratt 
lands when they have kept their proprietary 
title alive hy paying the entire revenue 
all along." ; 

The plaintifis also who were defendants 
in the litigation referred to above, which 
was finally concluded by the judgment of 
the High Court, in paragraph 3 of their 
written statement (Exhibit E) gave an idea 
of what the proportionate revenue should 
be, namely, 9 annas 8 dams Government 
revenue and 2 annas 4 dams road-cess 
(Total rr annas I2 dams). 


In the year rgor, on behalf of the nlaint-, 


ifs a Raad- Cess Return (Exhibit E) was 
filed showing the rate of rent of the 
gara land, held by them as well as by the 
defendants, to be Re. I per bigha. "The 
Survey Record of Rights, which was published 
on 9th of August 1912 (Exhibit I, J and 14) 
shows thatthe defendants were recorded 
as tenure-holders and the land in suit was 
shown as bakashi erazidars, No rent was 
mentioned in the column provided for it. 
The tatwara yvatbanit aud the &hasra 
showed that the lands in suit were assessed 


at the rate of. Rs, 4 per gha and that they’ 
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were allotted to the patti of the plaintiffs, 
The plaintiffs thus became, after the parii- 
tion in which delivery of possession ws 
eflected in i917, tbe 16.annas proprietors 
of the estate in which the lands in suit are 
situate. The present suit was instituted 
soon after the batwava dakhaldehani for 
the arears of rent for the year 1324 Fasli 
lhe claim of the plaintiff is, therefore, 
based entirely upon the batwara khesra 
and the khatiaz. 

lhe defendants' case is that they were 
proprietors in this estate to the extent 
of the zara lands beld by them and they are 
not liable to pay to the plaintiffs anything 
beyond the proportionate revenue, ard 
their case is based upon the remarks of 
the Deputy Collector in his order of the 
I5th of January 1915, in which he said 
that the proportionate revenue per bigha 
of the zarait lands would be r4 annas 6 
pies. The defendants have accepted their 
status to be that of tenants, and have aban- 
doned the position of proprietors which they 
originally claimed. They may he proprie- 
tors within the definition of the term in 
section 3, clause (v) of the Estates Parti- 
tion Act, as being owners of the land in dis- 
pute, whether or not they were recorded 
proprietors of the estate. The word “ re- 
corded-proprietor" had a peculiar mean- 
ing in the Partition Act as being a person 
whose name is registered on the Collector- 
ate's General Register of the revenue pay- 
ing lands as proprietor cf an estate or of 
any share or interest therein (clause (vz) of 
section 3). The defendants were certainly 
not the recorded proprietors and as such 
they were not entitled to claim partition of 
their estate in the estate to the extent of 
the sarat lands held by them (vide section 
5). They were also not entitled to have a 
separate estate allotted to them on partition 
at the instance of the other recorded pro- 
prietors (vide section 5). “An estate" means 
all lands which are borne on the Revenüe 
Roll of a Collector as liable for the payment 
of one and the same demand of land-revenue. 
The lands held by them were certainly 
responsible for the payment of Govern- 
ment revenue, inasmuch as they were in- 
cluded in the estate, and when an estate 
is declared to be partitioned all the lands 
appertaining thereto bave to bs taken: 


c 


into account and must be" allotted to the 
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recorded proprietors of the estate. The 
proceedings start with a survey of all the 
landsand a preparation of the Record of 
Rights under Chapter VI of the Act. Under 
section 45 the Deputy Collector is bound to 
make a survey and prepare a record of 
existing rents and other assets of ali lands 
included in the estate. Similarly, under 
section 46, clause (7), the assets of the land 
in question had to be determined and stated. 
Under section 47 the Record of Rights pre- 
pared is published, and that record shows not 
only the existing rents but also the other 
assets of the estate. The Record of Rights 
prepared under the Chapter is then locally 
published under section 48 of the Act, 
and a copy thereof is given to each landlord 
and tenant of the entries relating to the 
estate, tenure or holding. These provisions 
are similar to those contained in the Ben- 
gal Tenancy Act, Chapter X which relates 
to the preparation and publication oi the 
Record of Rights between the landlord and 
the tenant. The 
two records, the one prepared under the 
Estates Partition Act and the other under 
the Bengal Tenancy Act, is this that, while 
the latter records the status of the landlord 


and tenant, the former records the status. 


of a proprietor and other persons who need 
not necessarily be landlords or tenants. 
In the Bengal Tenancy Act Records the rent 
- stated by the landlord and that stated by 
the tenant and as attested by the Survey 
and Settlement Officer is recorded. In the 
Record of Rights prepared under Chapter 
VI of the Estates Partition Act, in addition 
to the above, the assets of all other lands 
are recorded. There was no relationship 
of landlord and tenant between the plaint- 
iffs and the defendants before the partition 
òf the estate. In the partition proceedings 
the defendants could not be allotted a sepa- 
rate estate representing the interest owned 
by them in the estate, inasmuch as they 
did not hold any share of the estate but 
only some parcels of lands. The lands 
held by them, as observed above, had ne- 
cessarily to be taken into account and those 
lands were allotted to the share of the re- 
corded proprietors. The assets of those 
lands had to be determined in order to 
effect the partition of the different interests 
held by the several recorded proprietors. 
The word “assets” has been defined in 
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section 3 clause (xv) to be “in the case of 
land held by cultivating vazyais the rent 
payable by them," and ‘in the case of 
land which is occupied by a proprietor 
the rent which might reasonably be ex- 
pected to be payable by cultivating ratyats 
if the land were occupied by them”. The 
lands in the present case were held by the 
defendauts as proprietors and the assets 
mentioned in the partition Record of Rights 
is the rent which might reasonably be 
accepéed to be payable by the occupancy 
ratyais ; in other words, Rs. 4 per bigha 
mentioned as assessment of the land in 
question by the batwara records is one 
which the holders would have, therefore, 
to pay to the proprietors for the use and 
occupation of the land. The Record of 
Rights prepared under Chapter VI of the 
Estates Partition Act raises a presumption 
in favour of its accuracy, in the same way 
as the Record of Rights prepared under the 
Bengal Tenancy Act, and every presump- 
tion as to its having been carried out 
according to the rules and of its having 
been duly published will arise remains in its 
favour. From the fact that the publication 
of the Record of Rights has not been ques- 
tioied in the present case and as held by 
the Courts below, the defendants must be 


.piesumed to have knowledge of the parti- 


tion proceedings. The Record of Rights raises 
a strong presumption that the rent payable 
by them to the recorded proprietor with 
respect to the land in question must be 
that entered in the batwara papers. The 
Survey Record of Rights, which was finally 
published in the year 1912, also defined 
the status of the defendants as that of 
tenure-holders and not of proprietors. 
Whatever the position of the holders of 


the zavait lands might have been originally . 


when the zavait lands and the Zemindary 
rights with respect to the lands held by the 
teriants were separately treated by the 
original proprietor of the estate, Bhai 
Haran Singh, it is clear that duiing the 
survey and the partition proceedings, that 
is, during 1412 to 1416, the defendants 
gave up their status, if any, of holding the 
lands as proprietors and accepted the po- 
sition of teuure-holders or tenants, in other 
words, they accepted their liability to pay | 
rent to the recorded proprietors of the 
estate. Had they been recognised as pro- 
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prietors of the estate thev would have been 
made liable to pay revenue to Government 
and the only proceeding in which their status 
as proprietors could te recognized was the 
partition proceeding which prepared the 
khewats, that is, the interest held by the 
proprietors ; the Record of Rights, that is, 
the interest held by the intermediate holders 
. of lands, namely, the tenure-holders and 
tenants and others. The Estates Parti. 
tion Act has not recognized them, and in 


fact could not recognize the defendants - 


as proprietors of the estate. This liability 
to piv rent is also not disputed before me. 
It has not been disputed in the Coutts 
below also. 


The only question raised by the defend- . 


ants is that they should pay rent calcu 
fated at the rate of the proportionate reve- 
nue payable with respect to the lands in 
suit. The Deputy Collector, no doubt, at 
one place observed on the 15th of January 
1915 that the proportionate  ieventue 
of the zavait lands would be 14 annas 6 pies. 
This, no doubt, the defendants admitted 
and they were willing to pay and are still 
willing to pay. The plaintifis, on the 
other hand, say that’ the responsibility to 
pay direct.y revenue to the Government 
is now borne by them and for the default 
of even a pice in the payinent of revenue 
made by them, the entire interest of the 
estate held by them would be jeopardized 
and sold up by the Collector The 1evenue 
sale will not in any case affect the interest 
of the defendants, but they will continue 
to hold the lands in suit as intermediate 
holders, namely, tenure-holders or tenants. 
Therefore, the plaintifis contend that the 
risk that they have now undertaken, or 
which has been imposed upon them by the 
partition proceedings, by being directly 
liable to the Government for the payment 
of revenue, must be compensated by allow- 
ing them the rate of rent of the lands 
from the defendants in the same way as 
that payable by the tenants of similar lands 
in similar circumstances. It may be, on 
the other hand, contended hy the defend- 
ants that the assets determined by the 
Collector in the partition proceedings, and 
the Record of Rights prepared by him are 
for the purpose of the partition cannot 
be a binding and conclusive document 
determining the relationship between the 
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plaintiffs and the defendants, or for the 
matter of that between the proprietors 
and the tenants. There is a good deal of 
force in this contention. It is true that 
the batwara Record of Rights is not 
conclusive. It raises a presumption a.d 
a rebuttable presumption. The plaintiffs, 
therefore, had got in their favour the pre- 
sumption of the entries in tke batwara 
papers as to the rate of rent 
payable by the defendants to them. They 
have also the presumption of the Survey 
Record of Rights of their liability to pay 
rent. It is open to the defendants to re: 
but that presumption. They must pay 
a fair and equitable rent for the use and 
occupation of the lands under the plaintiffs 
who are the recorded proprietors and are 
liable to pay revenue to the Government. 
What must be that fair and equitcble rent ? 
The Civil Court will not have the same ad- 
vantages as the Revenue Court had in the 
partition proceedings to determine the fair 
and equitable rent of the lands in consider- 
ation ot the rent payable hy the lands in 
the vicinity and with similar advantages. 
The Deputy Collector in his order of the 
I5th of January 1915 has also reterred to 
the rate of Rs. 4 as payable by the tenánts. 
The Survey Record of Rights has also deter: 
mined the rate of Rs. 4 with respect to 40° 
bighas of the lands out of 141 bighas of 
zarati lands. The rate of rent of the other 
lands in similar circumstances has also 
been found by the batwara to be Rs. 4 a 
bizha. Therefore, the rate now claimed by 
the plaintiffs based upon the entries in the 
baiwara proceedings cannot be said to be 
inequitable and must be presumed to be 
fair. The delendants, no doubt, could 
succeed if they were in a position to show 
that they are not liable to pay under any 
express provision of law any rent in excess 
of the proportionate revenue upon these 
lands; but they have failed to doso. 
Nowhere in the Partition Act has it been 
stated that the original proprietor of cer- 
tain parcels of land should pay rent to the 
recorded-proprietor, in whose  £akhia his 
lands fall, proportionate to the revenue, 
If they were to pay rent proportionate to 
the revenue they will acquire the same 
status as a proprietor; but under the 
partition their position is now to be dero- 
gated to that of a tenant, In the case of 
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laud which. has fallen to the balli of one 
` proprietor, and is allowed to remain in 
eccupation of another proprietor, Chapter IX, 
sections 64 to 66 declare that’ the rent 
payable by the latter to the former would 
be on the basis of the assets recorded by 
the Deputy Collector. On that priuciple 
also the defendants in the present case 
.Shoüld pay to the plaintiffs rent in accord- 


auce with the Survey Record of Rights.- 


As to the value of the Records of Rights 
prepared under the Estates Partition Act, 
vide, Ruziuddin Hussain v. Taharat Hussain 
(7), Bahuria Janakdulari Kuar v: Bindes- 
wart Gir (2), Nandkishore Singh v. 
Mathura Sahu . (3, Gulab’ Chand v. 
Salek Hussain (4), Debi | Dal Sah v. 
Ram Bibeki Singh (5), Jagdeo Narain Singh 
v.: Bulaki G ape (60). The principle may 
also be deduced from the decision in the 
case of Nawab Begum v. Rustum Khan (7). 
Therefore, it appears to me that there is 
no error in law in the decision of the Courts 
below. Ihave already said that the case is 
of first impression. I am also alive to the 
principle that the rate of. rent payable by a 
ténant depends upon the contract; ex- 
pressed or implied, between the landlord 
and the tenant. 
is no such contract. A contract may be 
Amplied by a course of conduct evidencing 
the payment of,a particular rate of rent: 
This is not a case of this kind. No rent 
was previously paid by the defendants to 
the plaintiffs. The rate of rent payable 
by a tenant to the landlord may also be 
determined 
passed im the suit may .be' the founda: 
tion determining th: contract between: the 
parties to pay “rent at the rate embodied 
in the decree. This also is not the-case 
her .. The position claimed by the defend- 
ants was that of a proprietor of certain 
"arait lands. This, of course, is a case where 
by the operation of law the defendants 
occupy the land within the ambit of the 
Zemindari of the plaintifs and _ are 


- (1) 13 Ind. Cas. 498; 16 C. L. J. 

* (2) 57 Ind. Cas. 328; 1 P. L. T. on 5 P. T. 
J: 456; (1920) Pat. .355. a 

: (3) 65 Ind. Cas. 586; 3 P. L. T. -13: (oaa) A, 


L R. (Pat) 193. 
* (4) 36 Ind, Cas. 513; 5 P. ae W. 6i. n 
3 bi 63 Ind. Cas. 194. ` ; 

E ae 63 Ind. Cas. 226; 2.P. L. T. 345 ri, 
x VE ae, Agra | E. Qi RR. 49. | X ae ` DI. i. £a 
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In the present case, there | 


in a suit and the decree 


liable to pay rent for the use er occupa” 
tion of the same. The rent has been deter., 
mined in the proceedings under.the -tates 
Partition Act to be that payable by the 
lands: of similar nature in the vicinity. 
The defendants must, therefore, pay thie 
fair and equitable rent as embodied in the 
Record of Rights. On these principles: I 
have been able to overcome the difficulty 
which I telt in the beginning in the case, 
and I conufinn the decrees passed.by the. 


. Courts below with costs. 


Mr. Parmeshwar E points out with 
respect to Khata No. 752, in Suit No. 9, 


'that there has been a D fake in the pre- 


paration of the decree in the Court below, 
inasmuch asthat decree is not in accord- 
ance with the judgment. The judgment 
mentions Rs. 1-8 for the entire holding: 
whereas in the decree the rent has been 
-calculated at the rate of Rs. 1-8 per bryka. 
The mistake, if any, should be corrected 
bv the Court below and the decree must 
be - brought in accordance. with the jade: 
ment: 
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ALLAHABAD H'GH COURT. — 
SECOND Civit; APPEAL NO. 439 OF 1921. 
November 16,.1922. 

Present :-—Mr. Justice Stuart, ^ 
MUHAMMAD ALTAF ALI KHAN— 
DEFENDANT—APPELLANT 

i » Uer Sus 
Rani PHOOL, KUN WARI— PLAINTIFF—-— 
RESPONDENT. 
- Landlord and tenant— Lease of agricultural land— 
Possession of whole leased area not given to lessee— 
Lessee's — vemedy— Reduction of rent—Suit for. 
damages— Juvisdiction.of Civil and Revenue Courts, 
A lessee of agricultural land, if-not given posses- 
sion of.a portion of the leased area, cannot obtain 
a deduction of his rent froma Rent Court, though 
it is open to him to institute a suit in the Civil 


Court for damages for breach of tontract by the 
lessor. [p. 401, col r.]- 


"Second appeal against the decree -of the 
Additional Judge of Moradabad, dated the 
r7th December 1920; "7 ^ 
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Mr. N. C. Vaish for Mr. G. Agarwala, 
for the Appellant. 

Mr. Baleshwari Prasad for the Hon’ble Mr. 
S. Raza Ali, for the Respondent. 

JUDGMENT.—The facts of the suit out 
of which this appeal arisés are these :— 
The defendant-appellant took a theka from 
the plaintiffrespondent of 451 bigkas (the 
greater part of which was agricultural land) 
` on an annual rent of Rs. 500. Admittedly, 
. he paid only Rs. 415 in one of the years 
under dispute and only Rs. 445 in the remain- 
ing year under dispute. When sued în the 
Rent Court for the balance he set up the plea 
that the plaintiff had improperly deprived 
him of the use of two bighas and 3 biswas 
out of the 451 bighas leased to him and had 
given the use thereof to a certain Sadullah 
for the purpose of making bricks thereon, 
and had taken rent from Sadullah. ‘The 
lower Appellate Court has refused to admit 
this plea. I agree with the learned District 
Judge on the point. Itis open to the defend- 
ant to institute a suit in the Civil Court for 
damages for breach of contract in respect 
of bis allegation, but there is no possible 
method by which he can obtain a deduction 
from his lease-money from the Rent Court 
in respect of the matter alleged. "The Rent 
Court can certainly not award him damages. 
It is not a question of aset-off, because a 
set-off must be an ascertained sum. The 
plea taken that Sadullah must be ccnsidered 
as having paid the rent to the plaintiff in 
respect of the land used by him for the manu- 
facturing of bricks as part nayment cf the 
defendant's rent is not Supported Ly any 
facts and there are no facts-to justify the 
conclusion of the Trial Court that the plaintiff 
reduced the demand for rent. The words 
used by the Trial Court on the point show 
that there was no substance in the suggestion. 
The Assistant Collector says “that the 
plaintiff tacitly agreed to deduct the said 
,amountirom annual keka money of defend- 


ant". There is no evidence to support 
that statement. . I dismiss this appeal with 
casts, 
Appeal dismissed. 
$. B. 
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NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 

. CIVIL, REVISION NO. 109 OF 1922. 
October r8, 1922. 
Present:—Mr. Prideaux, A. J. C. 
AMBADAS-—DECREE-HOLDER—-ÀPPLICANT 
VO SWS 
LAXMAN—J upGMENT-DEBTOR— 
NON-APPLICANT. 

Civil Procedure Code (Act V of 1908), s. 148, 
applicability of— Time fixed by decree — Exlenston. 

Section 148 of the Civil Procedure Code does not 
apply to a case where time is fixed by a decree; 
where, therefore, a decree in a pre-emption suit 
fixes the time for payment of the pre-emption 
money a Court has no power to extend that time. 
Ip. 402, col. r.] 

Suranjan Singh v. Rambahal Lal, 21 Ind. Cas. 
585; 35 A. 582; x1 A. L. J. 950, Dharmaraja Iyer 
v. Sreenivasa  Mudahar, 31 Ind. Cas. 240: 39 
M. 876; 2 L. W. 1074/29 M. I. J. 708; 18 M. L-T. 
486, Bibi Shavofan v. Mahomed Habibuddin, xo 
Ind Cas. 148; 15 C. W., N: 685; 13 C. L. J. 535. 
Sajjadi Begam v. Dilawar Husain, 47 Ind. Cas. 4;. 


' 40 Å. 579; 16 A. L. J. 625, referred to. 


Abu Muhammad Mian v. Mukut Pertap Narain,, 
34 Ind. Cas. 58; 13 P. L J.92; 2-P.L. W. 4co, dis- 
approved. 

Appeal against the order of the Munsif, 
No. 3, Akola, in Civil Suit No. 236 of 1921, 
dated the 29th April 1922. HE 

Mr. K. K. Gandhe, for the Applicant. 

Mr. D. T. Mangalmurit, for the Non-Appli- 
cant. 

JUDGMENT.—The present applicant, 
Ambadas, sued the non-applicant for pre- 
emption in regard to field survey No. 12 of 
Mouza Umri, obtaining a decree on oth 
March 1922. The decree was in the usu- 
al form for a pre-emption decree and directed 
that Rs. 1,215 were to be paid by the plaint- 
iff into Court within a month from the date 
of the decree and on such payment being 


: made the defendant was to deliver possession 


of the field to the plaintiff; but in default 
of payment the plaintiff’s suit was to stand 
dismissed. 

On 7th April 1922 the plaintiff put 
in an application under section 148 of the 
Civil Procedure Code asking that time for 
the payment of the pre-emption money be 
extended. The Judge admitted the appli- 
cation and sent for the record, and on the 
29:h April, without notice to the other side, 
rejected the same. Thereupon plaintiff at 
once put in an application asking ‘to be 
allowed to deposit the amount; the Court 
rejected this application. D 

It is here argued that the lower Court 
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erred in the exercise of its jurisdiction 
in not allowing the applicant to deposit 
the amount on 29th April 1922, the date of 
its order refusing extension of time, in view 
of the fact that the applicant applied on 
7th April 1922, that is, two days prior to the 
date fixed by the decree, for the payment of 
the purchase-money. The only case quoted 
by the applicant's Counsel to show that sec- 
tion 148 of the Civil Prodecure Code applies 
to a decree for pre-emption is Abu Muham- 
mad Mian v. Mukui Pertap. Narain (1). 

Against this case there is a series of rulings 
holding that section 148 of. the Code of 
Civil Procedure would not apply to a decree 
of this nature. I need only mention Suran- 
gan Singh v. Rambahal Lal (2) which deals 
with a pre-emption decree. In Dharma- 
raja Iyer v. Sreenivasa Mudaliay (3) 
it was held that section 148 of the Civil Pro- 
cedure Code does not enable a Court to ex- 
tend time for doing acts allowed by a decree; 
and in an earlier case “Bibi Sharofan v. 
Mahomed Habibuddin (4) it was laid down 
that the High Court has no power to extend 
the time allowed to the judgment-debtor 
by O. XXI, r. 92, sub-r. (2) to deposit 
the decretal amount with a view to setting 
aside the sale, either under section 5 of the 
limitation Act or under section 148, Civil 
Procedure Code. In another case to the 
same effect, Sajjadi Begam v. Dilawar Hu- 
sain (5), it was held that, except in the case 
of mortgage-decrees, where a Court by its 
decree orders a party to make a payment, 
or take certain action within a specified 
time and provides that certain «detrimental 
consequences shall follow in the event of 
.non-compliance with its order, the Court 
itself has no jurisdiction to extend the time 
limited by the decree, save on an application 
for review under section Ir4, read with O. 
XLVII, r. I, of the Code of Civil Procedure. 
The only case of this Court I can find dealing 
with section 148 is Komalsingh v. Jagannath 
Muratsingh (6), where it was held that sec- 
tion 148, Civil Procedure Code, does not em- 
power an Executing Court to extend the time 

Y Ind Cas 88; 1 P. L. J. 92; 2 P. I. W. : 

e 21 Ind Cas 585; 35 eras A. Lj a 

(3) 3x Ind Cas.240; 39 M. 876; 2 I. W. 1074; 29 
M. L. J. 708; 18 M. L. T. 486. 

(4) ro Ind Cas 148; 15 C.W. N. 685:73 CL. J. 
535 


(s) 47 ind Cas 4 ; 40 A. 579; 16 A. L. J. 625. 
6) 49 Ind. Cas. 840, 15 N. L. R. 39. 
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fixed for payment of the decretal amount. 
It empowers the Court to extend time only 
when a period is fixed for the doing of any 
act prescribed or allowed by the Code itself. 
It does not apply to a case where time is 
fixed -by a decree. It was further held 
that time fixed by a decree cannot be ex- 
tended under section 151, Civil Procedure 
Code, as that section is.not meant to em- 
power the Executing Court to alter the 
decree or in any way affect its finality. — . 

The weight of authority is clearly against 
the present applicant. Knowing that he 
had to deposit the amount by.a certain 
date he waited until two days of that date 
and then applied for extension of time. 
That the Court was unable to dispose of 
his application until after the date fixed for 
the payment of money into Court does not, 
in my opinion, help.him. The. Court itself 
had no power to extend the time and the 
plaintiff-applicant having prosecuted the 
suit to a successful conclusion should have 
seen that he did not forfeit the benefit of 
his decree by his own negligence. 

The result is, that this application for 
revision fails and is dismissed with costs. 
I.fix Rs. 10 as Pleader's fee. 

W.C. AL — Application dismissed. 


^g" pro nip 


ALLAHABAD HIGH COURT. 

SECOND CIVIL ÁPPEAL-NO. 371 OF 1921. 

January. 3, 1923. E 
Present:—Mr. Justice Ryves and 
Mr. Justice Gokal Prasad. 

RAM SAHAI AND ANOTHER—PIAINTIFFS 
—APPELLANTS 
UETSUS 

BINOD BEHARI GHOSE-—DEFENDANT 

|». —RESPONDENT. 

Limitation Act (I X of 1908), Sch: I, Art. 47— 
Possession taken forcibly by unsuccessful paviy— 
Declaratory suit-— Limitation— Criminal Proce- 
dure Code (Act V of 1898), s. 145— Order passed 
against head of joint Hindu family. whether 
binding on family. 

Where proceedings under section 145, Criminal 
Procedure Code, end in an order maintaining the 
possession of a person in certain property, his 
opponent can sne for recovery of possession of the 
property in dispute within 3 years from the date . 
of the order, under Art. 47, Schedule I to the 
Limitation Act; and it is not open to him to en- 
large that period of limitation by taking the law 
into his own hands and forcibly ejecting the person 
in possession and then bringing a suit, not for re- 
covery of possession of the property but for a de. 


Vol. i 71] 1 | 
RAM SAHAI V. BINOD BEHARI GHOSE. 


claration that he is the owner in ‚possession of the 
property in dispute, [p. 403, col. 2; p..404, col. r.] 

An order under: section 145, Criminal Procedure 
Code, passed: against the head 'of.a joint Hindu 
family, is binding on the whole family, whether 
it was passed against him in his personal capacity 
or as the managing member of the Srey 
col 2 2.] 


M 


et appeal fom a decree of the Dis- 


trict’ Judge, Allahabad, dated the 2nd 
March. 1921. - 
` Messrs. Damadar Das, I ‘Iqbal Ahmed and 


Kamuda Prasad, for the Appellants. 


Messrs. I. B. Banerji’ and Maheshwari 
IS, for the Respondent: 


` JUDGMENT. — The facts out of which 
this, appeal arises are as follows:— Ajudhia 
Prasad, the father of Ram Sahai and grand- 
father of Baijnath Prasad, plaintiffs in this 


suit, took a permgnent lease of a compound . 


in the city of Allahabad on the 7th of Sep- 
tember 1912 from Sita Ram Ghose and: his 
. two brothers: Binode Behari Ghose, the de- 


, fendant-respondent here, claimed a share in: 


the compound and it appears that proceed- 
ings were taken against him at the instance 


of. Ajudhia Prasad under section 145 of 


the Code of Criminal Procedure. -Those 
proceedings ended in an order by the Magis- 
trate maintaining the possession of Binode 
Behari Ghose in one room in the compound 
and maintaining the possession of Ajudhia 
Prasad in the rest of the compound. This 
' order was passed,on the 9th of March 1914. 
Subsequently; Ajudhia ‘Prasad died without 
having instituted any suit in the Civil Court 
to contest the Mavgistrate’s order. After- 
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.the.plaintiffs' possession. Both Courts have 


' dismissed the suit on the ground that under 


Art. 47 of the Second Schedule to the 
Indian,Limitation Áct the suit was barred 
by time. The plaintiffs come here in appeal; 
and as the questions involved are some- 
what difficult the case has been referred to 
a Bench of two Judges for disposal. Three’ 


: main grounds are taken against the decision 


of the Courts below. First, it is argued 


that Art. 47 does not apply, because “this 


X 
` 


wards in 1919 the plaintiffs-appellants forci- ' 


bly elected Binode Behari Ghose from ithe 
room he was.occupying. Binode Behari 
Ghosh took criminal proceedings against 
the plaintiffs under section 448 of the Indian 
Penal Code, with the result that the plaint- 
iffs were convicted and fined, and under 
section 522 of the Criminal Procedure Code, 


Binode Behari Ghosh was put ‘back into, 


poss:ssion of the room. This order was 
dated the 8th of September 1919... 'There- 
after on the gth of March 1920 the plaintiffs 
brought this suit for a declaration that they 
were the owners in possession of the room 


in dispute and that the defendant had no 


right therein,"and, secondly, for a  per- 
petual injunction to be issued to the defend- 
"ant to restrain him .from-interfering with 


Suit is not a suit on the face of it to recover 
the property but is a suit for. a declaration 


pure and simple. Next, it is argued that 
Art. 47 cannot apply at all to the facts 
of this case, because the order under section 


145 of the Code.of Criminal Procedure did 


not refer to the room now in dispute. There 
was a third plea raised, namely, that in 
any. case the, order under section 145 was. ` 
made against Ájudhia Prasad alone and. that 
the plaintiffs were, therefore, not bound by | 
that order because they were not claiming 


through him but in their own right as sur- 


viving members of a joint Hindu family 
of which Ajudhia Prasad was a member. 
On the second point it seems to us that the 


Court below has found, rightly or wrongly, 


that the order under section I45 referred 
to the room now in suit. It seems to us 
that that is a finding of fact. The lcwer 
Court hes considered the evidence and come 


‘to a finding thereon and it is not open to us 


to interfere with that finding. On the third 
point it seems' to us that. the plaintiffs are 
in a dilemma. Thére-is no doubt that Ajudhia . 
Prasad took the lease. He either took it 
in his personal capacity or he took it as the 
head and managiug member of a joint Hindu 
family. If he took it 1n his personal capacity 


'there.can be no doubt that the plaintiffs. 


must claim through him as his next heirs, 
and, therefore, Art. 47, if it applies at all, 
would apply to them. If, on the other hand; 
Ajudhia Prasad took the lease as the nianag- 
ing member of the family for .the family, 


'it seems to us that he must have taken pro- 


ceedings under section I45 as the manag- 
ing member of the family on behalf of the- 


family, ‘aud, if so, he and. the whole family 


were bound by the order under section-145. 
There remains the. first ground which is not 
free from difficulty. Art. 47 lays down 
that à suit hy any person bound by an order - 
respecting the possession of immoveable 
property-made under the Code-of Crimina] 


Dp" 
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Procedure of 1898 to recover the property ` 


comprised in such order must bring a suit 
within three years of the date of the final 
order in the Criminal Court. The final order 


- in the Criminal Court was passed, as we have 


said, on the gth of March rgr4. Any suit, 


', therefore; to recover possession of property 


comprised in such order could only have 


been brought up to the 9th of March 1917. ` 
No such suit was brought. It seems to us, 


- therefore, that the learned Judge of the Court 


below is right in holding that the suit was. 
- barred. | 


It does not seem to us that the 


- plaintiffs by taking the Jaw into their own 


' hands and forcibly ejecting the defendant 
so as to enable them to bring a suit in th 


form of a suit' for a declaration merely can 
enlarge the period of limitation prescribed 
by law within which only they were entitled 


' to recover possession.. We, therefore, are of 


this appea’ with costs. 


T 


opinion that the decisions of the Courts 
below were right. We accordingly dismiss 


S. D. Appeal dismissed. 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT. ! 


November 15, 1922. ^ `. 
Present:—Mr. Prideaux, A. J. C. 
NARSAVYA-—PLAINTIFF—APPELLANT 
VEYSUS l 


7 LAXMINARAVAN AND OTHERS— 


DEFENDANTS— RESPONDENTS. 

Limiiation Act (IX of 1908), Sch. I, Art. 11, 
applicability of—Order refusing to investigate claim 
n attached property—Suit to establish tille — Limita- 
402. 

The period of limitation prescribed b ; 
of Schedule I to the imitation Act, is Ka 
to a suit to establish a right to property attached 


‘in esecution ofa decree brought after disallow ance, 


without investigation, of an objection to such 
attachtnent, l 


Ponnusami Pillai v. Samu Ammal, 38 Ind. 


„Cas. 937; 31 M. L. J. 247, Machi’ Raju Venkatarat- 


nam v. Vairevu Ranganayakamma, 48 ind. Cas, 


. 270; 41 M. 985; 21 M.L.T. 197; (1918) M W. N. 590; 


: 8 L. W. 202; 35 M. L. J. 335 (F. BJ, Nogendva Lal 


< tinguished. 


.265; 45 C. 785; 23 C. W. N 


135 Ind. Cas. 321; 66 P. 
1916; 130 P. L. R. 1916, referred to, i 


Chowdhury v. Fani Bhusan Das, 44 Ind..Cas. 
375, Gulab v. Mutsaddi 
Lal, 5o Ind. Cas. 748; 41 A. 623; x7 A. L. J. 674; 
r U., P.I. R. (A) 41, Gopal Singh v. Ganpat, 

R. ror6; 117 P..W. R 
Nanhu v. Mailoo, 44 . Ind. 


Cas. 528, dis- 


Appeal from a decree of the First Addi- 


- tional District Judge, Akola, in Civil Appeal 
_ ANG. 30 of 1921, dated PP 


HN 
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:I9I6, dated 31st December 1917) 
Article does not apply to the suit to set 


the 7th J uly TOZI .2..(10). 44 Iud. Cas.§528; "P E zu 


- [1023: 


Mr. V. N. Bapat, for the Appellant. 

Messrs. K. K. Gandhe and A. V. Khare, 
tor the Respondents. | 

JUDGMENT.—In Civi! Suit No. 1389 of 
I918, on the file of the Small Cause Court, 
Akola, the first defendant attached houses 
situat d in the town of Akola purporting 
to belong to his judgment-debtors. The, 
plaintiff preferred an objection to the at- 


. tachment contending that he owned a third 


share in the houses and that his sha e was 
not fiable to attachment :nd sale. That 
objection was summarily rejected on 23rd 
November 1918 on the ground that it was 
filed too laie having been unnecessarily 
delayed. The present case was filed on 
the 2nd. o July r920 by the plaint f in 
which he seeks a declaration that h's one- 
third share in the houses. was not liable to 
attachment and sale in the execution of the 
decree against defendants-Nos. 2 and 3. It 
was pleaded in defence, inter a^a, that the 
suit was barred by limitation not having been 
brought within one year of 23rd November . 
1918, the daté on which plaintiff's objection 
was dismissed. That plea has „prevailed in 
both Courts who hold that Art. x of the 


- Limitation Act applies and the ‘suit, not 


having been brought within the one year 
provided by that Article, must fail. 

It is here contended that, as there was 
no investigation or inquiry into plaintiff's 


' objection in the, Executing. Court, Art. II 


does not apply and it is admitted that. 


if the.Art' cle does apply the suit is beyond . 


time. Before the change in the.language 
of Art. 11 made by the Act of -1908, a 
change that followed the change made in: 
section. 283 of the Code of Civil Procedurs, 
1882, now represented by r. 63 of O. XXI 
of the Civil Procedure Code, 1908, it was 
doubtful whether Art. ir applied when 
the order rejecting a claim was made with- 
out investigation. I myse £ held in Nanku 
v. Malloo (1) (Second Appea. No. 463 of 
that ihe 


aside an order on an obj ction dismissed 
withotit recording any evidence. But the 
trend of recent cases makes it clear that 
the change in the language of Art. 11 by 


. the Act of 1908, the language being more 


comprehensive, does not restrict,the Article 
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to those cases only i in whicli an investigation 
has taken place and that an order refusing 
.to investigate a claim to attached property 
ou the ground of delay in filing it is an order 
passed against the claimant within O. XXI, 
r. 63, Civil Procedure Code, and Art. 
II of the Limitation Act, IX of 1908. The 
Madras, ‘Calcutta, Allahabad and Patna 
High Courts hold this view. I need only 
refer to Ponnusamt Pillat v. Samu Ammal 
(2), Machi Raju 
Vadrevw Ranganayakamma (3), Nogendra 
Lal Chowdhury v. Fani Bhusan Dgs (4), 
' Gulab v. Mutasaddi Lal(5) and Gopal Singh 
v. Ganpat Rai (6). 


It seems to me that the present suit clearly | 
falls under Art. 11 of the Limitation Act 
‘trict Judge, Pilibhit, dated the `rst April 


and, having been filed more than a year 
from the date disallowing the appellant's 
objection, is time-barred. I confirm the 
decisions of the Courts below and dismiss 
this appeal with costs. 
| S Appeal dismissed. 
W. C. A. 
(2) 38 Ind. Cas. 937; 31 M. L. J. 24 
(3) 48 Ind Cas. 270; 41 M. 985; 24 b L. T. 197; 
ee W. N. 599; 8 L. W. 292; 35 M. L. J. 335 

(4) 44 Ind. Cas. 265; 45 C. 785; 23 C. W. N. 375. 

(5) 50 Ind. Cas. 748; 41 A- 623; 17 A. L. J. 674; 
IU.P.L.R. (A.)' 41. 

(6) 35 Ind. Cas. E 66 P. R. 1916; 117 P. W. 
R. 1916; 130 P. L. R. 1916. l 
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ALLAHABAD HIGH COURT. 
' SECOND CIVIL APPEAI, No. 691 OF 1921. 
4 December 19, 1922. 
Present. —Mtr. Justice Ryves and 
Mr.. Justice Gokul Prasad. 
Rai Bahadur Babu BAHADUR SINGH— 
DEFENDANT—APPELLANT 
‘UVeYSUS st 
Lala RAM BAHADUR-——PLAINTIFF AND 
SRI RAM AND OTHERS-~DEFENDANTS—, 
RESPONDENTS. 
Hindu Law—Seitlement by father adopted and 
acted upon by sons—Sons, whether can go behind 
settlement as veversioners— E. stoppel. 

On the death of a separated Hindu, who.left sur- 
viving him two daughters, a dispute arose between 
bis two first cousins and daughters as to the 
succession of ‘his property. The parties settled 
tnis dispute by a private settlement under which 


the property of the deceased was divided by mutual . 


consent into four equal shares and each of the four 
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claimants got possession of one separate share. 
One of the cousins sold his share and on the death 
of the other his sans adopted the settlement and 
continued in possession of the share which had 
come to their father. After 14 years, on the death 
of one óf.the two daughters, they claimed’ the prop- 
erty of the deceased daughter as reversioners: 

Held, that, though they were not parties to 
the settlement, under which their father had- ac- 
quired a share in the estate of his deceased cousin, 
yet, they were estopped from going beliind that 
settlement and claiming one-fourth share as rever- 
sioners. [p. 407, cal. 2.] 

Kanhai Lal v. Brij Lal, 47 Ind. Cas. 207; 40 A. 
497; 22 C. W, N. 914; 8 L. W. 212; 24 M. L. T. 236; 

35 M. L. J..459; 16 A. L. J. 825; (1918) M. W. N. 
709; 28 C. L. J. 394; 5 P. L. W. 294; 20 Bom. L.R. 
1048; 45 I. A. 118: (P. C.) and Harder v. Bhagwan 
Singh, 50 Ind. Cas. 812; 24 C. W. N. 105 (P.C), 
relied on, 


Second appeal from a decree of the Dis 


921. 

Dr. S. N. Sen, for the Appellant. 

Messrs. S. N. M ukerji and Kamuda Prasad, 
for the Respondents. 


JUDGMENT, 
Ryves, J.—This appeal raises a very. 


difficult question of law and I have arrived 


at my decision with some hesitation. 
The facts are as follows:— 


1905, 


One Salig Ram died in 
leaving him ‘surviving two . daughters 
only, Musammats Krishna  Kuar and 


Ilaichi .Kuar.. It is stated that he had 
separated in 1891 from Raghunath and 
Bal Gobind, his, first cousins, : who. were 
brothers and that Raghunath sepa-.- 
rated from Bal Gobind in 1895. On the 
death of Salig Ram in 1905 disputes 


arose as to the succession of his property. 


What exactly those,disputes were is not. 
established by any evidence on the record 
but this much is certain that on the 22nd of 
September 1905, about a month after the 


' death of Salig Ram, an agreement in writing 


was entered into between Bal Gobind, 
Raghunath and the two daughters. of Salig 
Ram as to the division of the property 
left by Salig Ram. That document was 
executed by all four and is in the following 
terms :— 

“The aforesaid property left by Salig | 
Ram has devolved upon us, the executants, 
in equal shares by right of. inheritance. 
Besides us there is no other claimant of the 
property of the said deceased. Now, we alj 


‘the four parties: have, with our mutual con, 
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sent, divided the property left by the said 
deceased in equal shares......... All the 
four parties shall remain in separate 
possession and shall be the exclusive owners 
thereof. Each party may have his own 
share separately partitioned and one party 
will have no objection as against the other. ” 
This agreement was given effect to and 
mutation of names was made accordingly, 
that is to say, Musammat Ilaichi Kuar, 
Musammat Krishna Kuar, Raghunath and 
Bal Gobind each took: possession of a sepa- 
rate one-fourth share and dealt with it as 
their own exclusive property. Thus we 
find that Raghunath Prasad sold his share 
and he is no party to this litigation, nor are 
his transferees: and on the death of Bal 
. Gobind in. 1906 his three sons, Sri Ram, 
Babu Bahadur Singh and Ram Charan, de 
fendants Nos. I-3 obtained mutation of 
names in respect of the fourth share which 
“Bal Gobind had acquired under the agree- 
ment and have been in possession of it ever 
since, This position of affairs lasted until 
the 7th of February 1920 when Musammat 
Krishna Kuar died without issue. There- 
upon a dispute arose in the mutation depart- 
ment between the plaintiff Lala Ram Baha- 
dur, the. husband of Musammat Krishna 
Kuar deceased, her sister Ilaichi Kuar and 
the three sons of Bal Gobind, namely, Sri 
Ram, Babu Bahadur Singh and.Ram Charan 
for the entry of their names respectively 
in the place. of that of Musammat Krishna 
 Kuar with respect to her r-4th share. The 
Revenue Court directed the entry of each 
set of claimants over 1-3rd of the property 


left by Musammat Krishna -Kuar, that is. 


to say, it decided that Ram Bahadur was 
entitled to 1-3rd, Musammat llaichi Kuar 
to r-3rd and the three sons of Bal Gobind 
to r-3:rd. This suit was brought by Lala 
Ram Bahadur to recover 2-3rd share which 
was entered in the name of Musammat Taichi 
Kuar and defendants Nos. 1-3. He based 
his claim on the allegation that under the 
compromise of the 22nd of September 1905 
his wife became absolute owner of 4th of 


the property left by her father Salig Ram. 


and that it became her siridhan and on her 
death without issue he succeeded to it; he 
was the next heir and as such entitled to the 
property. Musammat Ilaichi Kuar did not 
contest the suit but defendants Nos. 1-3 
raised several defences. Their written state- 
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ment is not very easy to understand 
They say :— . 

(i) Under the deed of partition dated 
the 22nd September 1905 the property ac- 
quired by Musammatis Krishna Kuar and 
Ilaichi Kuar as daughters of Salig Ram can- 
not constitute their stvidhan, nor is the 
same their self-acquired property. Under 
the Hindu Law they were the ownets of the 
entire property left by Salig, Ram. They 
took a little less than their share under the 
Hindu Law and gave something to the bro- 
thers of their father. 

(2) “Musammat Krishna Kuar died with- 
out leaving any . issue. According to the 
Hindu Law her property devolved uton her 
sister Musammat Ilaichi Kuar. The plaint- 
iit is not the heir to the property in dispute 
under the Hindu Law. His claim should 
be dismissed. 

(4 No Hindu is competent to establish 
succession contrary to the provisions con- 
tained in the Hindu Law and Legislative 
enactments, and, according to the document 
dated the 22nd September 1905 plaintiff's 
succession under Hindu Law has not been 
established. l ; : 

(5) The document, dated the 22nd Sep- 
tember 1905,is based upon a clear miscon- 
ception of the principles of the Hindu Law. 
In reality there was no dispute. Neither 
Bal Gobind nor Raghunath Prasad had 
any right at that time. The plaintiff has 
misinterpreted the aforesaid document. It 
has no effect against the succession under 
the Hindu Law. 


The Trial Court dismissed the suit. On 
appeal, however, the lower Appellate 
Court decreed it, holding that the com- 
promise of the 22nd of September 1905 
was a settlement ol a family 
dispute and as such was binding upon 
the parties. Babu Bahadur Singh alone 
has appealed, and two main.grounds have 
been strenuously urged on his behalf. First- 
ly, that the agreement of the 22nd of Sep- 
tember 1905 cannot be regarded as a settle- 
ment of a family dispute such as has been 
upheld on many occasions by the Privy 
Council, and, secondly, that the defendants, 
being no parties to the compromise, are en- 
titled to set up their claim as reversioners 
and that they do not claim as such through 
their father Bal Gobind but independently 
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On -thé first point, having regard to the 


. evidence om the record it may. be that this. 


agreement. was not a settlement of à family 
dispute recognised as such by the, Privy 
Council. . It is manifest on the face of it, 
- that the settlement arrived at in 1905 and 
. given effect to was one wholly unjustified 
by Hindu Law. If Salig Ram was sepa- 
. tate from his cousins then ‘his two.daughters 
were undoubtedly his heirs and were entitled 
to. succeed to his property. If Salig Ram 
was joint with. his two cousins then 
they would be. entitled to succaed by 
survivorship ‘and his daughters: would be 
entitled to maintenance only. ‘The position 
would be further complicated: if’ Raghunath 
and Bal Gobind were. ‘separate from each 
- other, but whatever was. the actüal.state 


. ^» of facts the two daughters and Raghunath 


and Bal Gobind could not possibly be entitled 
to proprietary rights | in a one-fourth share. 
- However. in the view I take it is unnecessary 
to decide this question and I. rely for the 
view I have taken on two recent decisions 


' "of the Privy Council which are reported in 


| Kunhat Lal v. Brij Lal (3 and Hardet Ve 
: Bhagwan Singh (2). 

It seems to me that; althotigh: defendánts 
‘Nos. I-3 . (including : tlie: appellant) ` were 
no parties to 'the..partition- of 1905, 
nevertheless.since 1906 on the death: of 
Bal Gobind; their father, who was a 
party to it, they have been. in--possession 
of- the share which Bal Gobind acquired 
under that partition and to which he would 
not have been otherwise entitled. Ever 


since, that i$ for over I4 years, they have, 


. taken the place of their fatlier and have en- 

joyed possession of'the property in su.ces- 
— Sion to him, and I, therefore, hold that they 
are now: estopped. It must be noted that 
as Ilaichi Kuar is still alive, even according 
to theit own "written: statement, they have 
no present valid claim under Hindu Law to 
the one-fourth share of Salig Ram's property 
- and if Raghunath, who is also alive, was also 
separate from ‘Gobind, may never have 
a legal ‘claim. In Kunhai Lal v. Brij 

Lal (i) a similar argument was raised, but 


^ .(i) 47 Ind. Cas. 207; 40- A, 487; 22. c. W. N. 
914; 8 L. W. 212; 24 M. L. T. 236; 35M. L. J. 4598 
I6 A.L. j. ene (1918) M. W. N. 709; 28 C. L. J. 
idi HE P. S ia. . 294} 20 Bom, L. R. 1048; 451 A. 
XI 

(2) 50. tag, Cas, Siaj 24 c W. N. 105 (E. Ci): 
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it was. held that: as under the compromise’ 
Kanhai Lal had, obtained: a substantial bene- 
fit which he had hitherto enjoyed ‘he was 
bound, by it and could not now claim as a 


' teversioner though he was no party to the 


compromise in that case. Similarly, in the 
case of  Hardei v. Bhagwan Singh 
(2) their Lordships of the Privy Council 


‘held “ whether this arrangement is binding 


on the grandsons cannot be determined in. 
this suit, and on that question their Lord- 
ships express no opinion. But the plaintiff - 
at all events is bound by her own agreement; 
and in view of this fact, and of the favour 
shown by the Courts to family arrangements 
and the long period of time which has elaps- 
ed since the arrangement was made, she 
cannot now be allowed to repudiate the 
agreement." It is quite clear that one of 
the grounds, if not the main ground, for 
their decision was that the plaintiff being a 
party to the agreement could not be allowed: 
to repudiate it. Here, although the de- 
fendants were no parties to the agreement, 
their father was, and on his death they adopt- 
ed it and obtained possession of the property - 
which had come to their father under the 


agreement and were in possession of it for 


over I4 years and even now they do not re: 
pudiate it. ‘They. wish not only to: hold 
what they got under that: agreeinent but 
at: the same time to go behind that agree- 
ment and claim as reversioners (vide their. 
written: statement). In my ee they 


are estopped from.so.doing. I would dis: 
miss the appeal with costs. i 
Gokul Prasad, J,—I. agree. 
S.D: ` Appeal dismissed. 


408 | 
RUP SINGH V. BHULLAN SINGH. 


ae ALLAHABAD HIGH COURT. 

First Crvi, APPEAL No. 61 or 1920. 
November 2, 1922. 

Present: —Mr. Ju-tice Rafique and 

: Mr. Justice Lindsay. 

RUP SINGH AND ANOTHER—-PLAINTIFFS 
| —AÁPPELLANTS 

VEYSUS 
. BHULLAN SINGH AND sinus e 


FENDANTS— RESPONDENTS. 
- Pre-empt;:on — Pavtihon, perfeci—YTissadar in vil- 
va du of sale in different mahal, 


^ 


^ After à perfect partition, a person who is merely 
à hissaday in the village, has no right to pre- -empt 
the sale of a share sold in a mahal in which he him- 
self is not a co-sharer. 

After a perfect partition in a village there is no 
community of interest between the co-sharers of one 
mahal and the co-sharers of another mahal, and 
none of them can, in any sense of the word, be 
regarded as a co-sharer of the property of the others. 

Dalganjan Singh wv. Kalka Singh, 22 A.T; 

W. N. (1899) 111; 9 Ind. Dec. (N. 8.) 1035 (F. B.), 
followed, 

First appeal from a decree of the Sub- 

pena Judge, Mainpuri. 

Mr. G. W. Dillon, for the Appellants. | 

Mr. Baleshwari Prasad, for the Re- 


spondents. 


- SUDGMENT.—The only question for de- 
termination in this appeal is whether or 
not the Court below was rgh in holding 
‘that the plaintiffs-appellants had no right 
of ‘pre-emption. 

' It appears that. the property, which 
forms the subject-matter. of the suit, 
is situated in a certain village in which 
undoubtedly the plaintiffs are co-sharers, 

It is apparent, however, that, sometime 
ago, a perfect partition was carried out 
in this village, the result of which was the 
erection of a number of mahals, and it 
is an admitted fact that, under the present 
constitution of the village, the property 
in dispute lies in a mahal in which the 
plaintiffs have no rights according to what 
was decided when the partition took place. 

The plaintiffs in the Court below relied 
upon the wajib-wl-avz which was prepared 
for the period from 1278 to 1307 Fasli. 

In this wajib-ul-arz it was, no doubt, 
provided that, in the last resort, persons,- 
who were co-sharers in the village, were 
to have a right of pre-emption. 

We have already stated that, since this 
document was prepared at the time of the: 
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settlement. already referred to, a perfect 


_ partition of the village: has taken place. 


the. Court 


The learned Judge of 


. below has referred to a large number: of 


rulings beginning with a Full Bench deci- 


. sion of this Court reported in Dalganjan 


Singh v. Kalka Singh (1). In that case 


the law laid down is that a person, who is 


merely a hissaday, has no right to pre- 
empt the sale of a share sold in a mahal 
in which he himself is not a co-sharer. 

The learned. Subordinate Judge re- 
fers toeother cases of this Court subsequent 
to the date of decision. of the Full Bench 
case in which a different view was taken. 
Later on, however, it seems that the trend 
of decisions took another turn and reverted 
in the direction of the view which was taken 
by the Full 
v. Kalka Singh (x). It seems to us that, 
having regard to these recent decisions 
which are apparently the decisions of a 
Special Bench which was created in this 
Court to deal with pre-emption cases so 
as to procure uniformity of decision, we 
must hold that the view taken by the leatn- 
ed Subordinate Judge is correct. The ratio 
of these cases is as described 
by the learned. Subordinate Judge in his 
judgment, namely, that after a perfect 
partition there is no community of interest 
between the co-sharers of one ‘mahal and 
the co-sharers of another mahal. and none 
of them can, in any sense of the word,\ 
be regarded as a co-sharer of the property 
of the others. 

We think this is a right decision and 
ought to be upheld. We accordingly 
dismiss this appeal with costs. 


W. C. A. Appeal dismisszd, 


\ 


(1) 22 A. r; A. W. N. (1/99) 1273 9 Ind, Dez. 
(N. S.) 1035 (F. B. 


Bench im Dalganjan Singh | ° 
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KRISHNA BAI V, DEBISINGH. 


NAGPUR JUDICIAL COMMISSIONER’S ` 
i COURT. 


SECOND CIVI, APPEAL NO. 469 OF 1921. . 


October 30, 1922. 

Present -—Mr. Hallifax, A. J. C. 
Musammat KRISHNA BAI AND OTHERS— 
PLAINTIFES—APPELLANTS | 
YEN SUS 
DEBISINGH AND OTHERS—DEFENDANTS 
— RESPONDENTS. 

Transfer of Property Act (IV of 1882), s, 53— 
' Gratuitous tvransfer— Intention to defeat creditors 
—Right of strangers to avoid transfer—Transferee 
offering payment of debt to creditor — Transfer, avoid- 
ance of —Gift not accompanied by delivery of posses- 
sion— Question of validity, whether can be raised by 
` strangers—C. P. Tenancy Act (XI of 1898), 
S. 46, applicability of— Transfer to remote heirs— 
Civil Procedure Code ( Act V of 1908), $5.42, O. X X I, 
y, 16—Decree-holder; death of — Right of heirs to apply 
. for execution — Decree for ejecimeni— Revenue Officer, 
whether can execute ti in favour of heirs of deceased 
decreesholder, | 

A transfer which is gratuitous and made for the 
sole purpose of defeating the creditors of the trans- 
feror is not void but only voidable and that too at 
the instance of the. creditor who-has actually been 

defeated or delayed by it.  [p. 409, col. 2.] 

' A creditor cannot be said to have been defeated 
or delayed if the transferee actually offers to pay 
the debt due to him, and he cannot, therefore, avoid 
the transfer under section 53 of the Transfer: of 
Property Act. [p. 409, col. 2]  J . 

. A question about the validity of a gift not being 
accompanied by the delivery of possession of the 
property gifted can arise only between the donor 
and‘the donee and cannot be raised by a third 
party. [p. 409, col. 2.] 

Kishan Rao v.  Ruhhma, 11 C. P. LY, 
R. 11 and Kalidas Mullick v. Kanhaya Lal Pundit, 
Ir C. 121; 11 I. A. 218 ; 8 Ind. Jur. 638; 4 Sar. 
P. C. J. 578; 5 Ind. Dec. (ks) 839 (P.C.), referred to, 

Section 46 of the C. P, Tenancy Act, 1898, 
does not contemplate a transfer only to the 
nearest existing heir at the time it is made. [p. 
409, col 2.) 

Under r. 16 of O. XXI, of the Civil Procedure 
Code the heirs of a deceased decree-holder may 
apply for execution to the Court that passed the 
decree and under section 42 of the Code to the Court 
to which it may have been transferred for execu- 


tion and the right to apply for execution in these . 


circumstances includes the right to carry on an 
execution already initiated by the deceased decree- 
holder. But both these thing can only be done in 
a Civil Court. A Revenue Officer to whom a decree 
for ejectment is transferred for execution, cannot 
execute it in favour of auy one but the person 
named in it, If he executes it in favour of the 
heir of the deceased decree-holáer the ejectment 
is entirely illegal and invalid. fp. 410, col. 2.] 


Appeal from the decree of the Additional 


District Judge, Nagpur, datéd the 16th June 
Igel, in Civil-Appeal No. 61 of 1921, x 
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Mr. D.T. Mangalmoorit, fot the Appellant.” 
|: Mr. M.D: Khandekar, for the Respondents: 

JUDGMENT.—There are three points 
in respect of which the gift of the occupancy 
holding by the tenant Shioram Singh to his 
daughter and her two sòns has been found 
to bé invalid. They are that the gift was 


.not accompanied by delivery of possession 


being between Hindus, that it was not to 
Shioram Singh's nearest heir and that it 
was made for the purpose of defeating and 
delaying Shioram Singh’s creditors. The 
finding in the lower Appellate Court on this 
last point apparently has reference to sec- 
tion 53 of the Transfer of Property Act, 
but it is still more apparent that it was given 
without any actual reference to the text of 
that section. Even a gratuitous transfer 
made for the sole purpose of defeating the 
creditors of the transferor is not void ; it is 
only voidable and that only at the instance 
of a creditor who has actually been defeated - 
or delayed by it. In this case.the transferees 
actually offered to pay the debt due to the 
defendants, so that they were in no way 
defeated or delayed by the transfer and 
cannot avoid it. 

2. As to delivery of possession being 
required under the Hindu Law to validate 
a gift, that is a question that can arise only 
between the donor and the donee and cannot 
be raised by a third party, as was held 
by Ismay, J: C, in Kishan Rao v. 
Rukhma (x) following the ruling of the 
Privy Council in Kalidas Mullick v. Kanhaya 
Lal Pundit (2). In regard to the view that 
section 46, of the Tenancy Act, 1898, con- 
templates a transfer only to the nearest 
existing heir at the time it is made, if the 
-words of that section and section 47 did not 
make it clear that this is not so, it seems 
to me, the matter would be set beyond doubt, 


. at least for all practical, purposes, by sub- 


section (2) of the latter section. Even ifa 
gift of his holding to his daughter by an 
occupancy tenant who has a son is invalid 


“and the landlord sets it aside, the daughter , 


can immediately re-enter, and the result is 
exactly'the same as if the gift were valid, 
except that.there have been two sets of. 
proceedings and one change of possession 
more than was necessary. 

(y 11 C. P. L R. rr ` 


(2) Ir C, 121; Ir I. A. 278; 8 Ind. Jur. 6384 
4 Sar, P. C. T. 578; 5 Ind. Dec, (N. $) 839 (P. C) 
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2. "But' it is pérfectly clear that, the 


| cejéctment of the tenant Shioram Singh 
was.invalid, because it was at the instance | 
of the present defendants, the heirs of the. 


original'decree-holder, who was also called 
Shioram Singh. The Court of the Additional 


.Munsif. passed. dn order of ejectment. and 


sent it to the Tahsildar for execution. On 


irth. February 1918, before the. Tahsildar | 


‘had: issued: a warrant in execution. of this 


. order, 
. died. The . parties 


the: -decree-holder. Shioram ‘Singh 
had been warned to 


appear before him on 28th February 1918 and 


‘ 


-.of;payment of the. arrears by the tenant 
himself. It‘.was- in. this’ interval that, the 


on: that day the first of the present defend- 
ants; who.are the heirs of the decree-holder, 


‘appeared with:a Pleader and applied.that 
‘their names should..be substituted for that 


of..Shioram: Singh. "The representative. of 
the present: plaintiffs, Ganesh Singh the 
husband of Krishna Bai and, father of her 


‘two sons, had previously intervened in the 
.- proceedings and. had. offered to pay off the 


decree alleging. transfer of the tenancy 
under :the: deed of gift. The decree-holder 
was then given:an adjournment to enable 
Hinr to think out some reason for refusing 
what was in effect, and even possibly in 
words though that is not recorded, an offer 


' decree-holder died,. and: at- the hearing on 


. 28th. February 1918 when. his nephews 


applied to be put in his place. Ganesh Singh 


' sent a telegram: to the. Tahsildar . stating 
' that'he had missed his train and. asking, for 
. a short adjournment. , This was . refused, 
_and° the names of. the defendants. were 


substitutedfor that of the deceased decree- 


holder and 'a warrant for the delivery of- 


possession. to.them was immediately issued. 


hig was executed on 6th March 1918. - 


‘4. This matter:is discüssed in paragraph 5 


_ ofthe judgment of the lower Appellate Court; . 
. The decision.is entirely vitiated by a. very 


complete failure to get hold of the facts. 
This is illustrated. in the following passage 
from the judgment: “It is. also pleaded 
that:as the tenant died during the pendency 
of.the proceedings, the issue of the warrant 


. of. possession is illegal unless his heirséwere' 


. brought .on. record.: It will ‘be: seen; that 


the tenant was. given notice as required by 


‘law. He did not appear. .Hence warrant 
"was: ordered: to issue. And -possession was 


‘subsequently given. Thus no noticé. was 


+ 
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“ holder. 
only in a Civil.Court. The Tahsildar as a - 


Fay 


necéssaty‘to-the heirs. Moreover,-his heirs 
did come forward and they thus got the 
notice as a fact. But they failed to take 
any action later on. 
applied as heirs of the tenant, and paid the 
amount.. I.thus find that. the proceedings 
are in no way. a nullity.” It wasthe Mal- 
guzay Shioram Singh who died in 1918. The 
tenant Shioram Singh did not die till Novem- 
ber r9r9, eight months after the present 
suit was instituted. And-.it was naturally 
the heirs of the Malguzar who came forward. 
in ethe proceedings: before the Tahsildar, 
not those of the tenant, who was alive. ` 
5. The proceedings of the Tahsildaz are, 
however, completely vitiated and the taking 


of possession by the present defendants ' 
under his warrant does become a nullity, | 


by reason of his having no power to issue 


that warrant.after the death of the decree- u 


holder Shioram Singh. Under r. I60f0. XXI 


the- heirs of'a deceased decree-holder may 4 
apply, for execution to the Court that passed’ 


the decree, and under section 42 they 


can do so equally to any Court to which | 


that decree has been transferred for execu 
tion. It would seem also hat the right 


‘to apply for execution in these circumstances 


includes the right to carry on an-execution 
already initiated by the deceased’ decree- 
But both. these things can.be donè 


Revenue Officer has certain powers in the 
execution of'a decree by ejectment, but he 
cannot. execute such a decree in favour of 
any one -but. the person named in it. When 


he is ordered to give possession of a holding ' 


to a certain:.person who is then alive, he has 
no more power to give possession to anybody 


else whom he considers to be the heir of. 


that person than a Mazkwri would have 
in the same circumstances. | 

The ejectment of..the tenant Shioram 
Singh was entirely illegal and. invalid, so 
that thé plaintiffs are entitled to possession: 


Cove [mes > 


They could have 2 


ra 


of the holding whether they actually had: . 


possession during. the lifetime of- Shioram. 


Singh or not. The decree. of the lower. 4 


Appellate Court will beset aside and a decree: 


will issue ordering that the défendants do: 


deliver possession to “the plaintiffs, of the 
occupancy holding of three fields mentioned 


in'the plaint. The defendants will pay all 
the.costs in all three Courts. E 
G,. R. D. 


— 


Decree--set aside, `. : 
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ALLAHABAD HIGH COURT. 
First CIVIL APPEAL, NO. IQI OF 1922. 
l November 10, 1922. ` DII 
Present:—Sir ‘Grimwood Mears, Kr., 
' Chief Justice, and Mr. Justice Banerji. 
ABDUL, GHAFUR AND OTRERS—DEFEND- 
| ANTS—-APPELLANTS 
ver US 
NURUDDIN AHMAD— PLAINTIFF 
—RESPONDENT. 
Jurisdiction— False allegations in plaini— 
Abuse of process of Court— Jurisdiction, general 
vule as to test of—Plaint designedly drafted falsely 


to give jurisdiction— Procedure. 
If a plaintiff makes allegations which he knows 


to be false and untrue, and makes them with the. 
object of thereby inducing a Court to ‘entertain - 


the suit, and thereby assume to :invest itself with 


jurisdiction, that is an abuse of the. process of the . 


Court,.and is a fraud.upon the Court which 
cannot be permitted. [p. 411, col.2] | 

As a general rule, the proper test of jurisdic- 
tion is the statements made in the plaint and the 
nature of the claim before the Court, but where a 


plaint is designedly drafted with known false | 


allegations, inserted with the object of obtain- 
ing . a -heariüg in a Court which in truth 


has no jurisdiction, the plaintiff is not entitled to , 
. & hearing on the merits, the proper course in such’ 


a case is for the Court to direct the plaint to be 
returned for presentation in the proper Court. 
[p. 412, cols. 1 & 2.] 
` First appeal from a decree of the.Sub- 
ord.nate Judge, Fárrukhabad at Fatehgarh. 
Dr. Surendro Nath Sen and Mr. Iqbal 
Ahmad, for the Appellants. — 
Mr. B. E. O’Conor; for the Respondent, 
JUDGMENT,— This appeal raises an in- 
teresting and important point on the ques- 
tion of jurisdiction. One Ahmad Said 
. had married a lady, Roquaiat-un-ni sa, 
whose dower was said to have been fixed at 
Rs. 60,000. 
Udd.n Ahmad, and the lady having died on 
the 29th of August 1907 and the husband 
having died on the roth of December 1919, 
Nur Uddin Ahmad brought a claim against 


the persons in possession of.the estate of. 


the deceased hu:band for one-half of the 
dower-debt, namely, Rs.-30,000. The marri- 
age took place at Kakori in the Lucknow 


District ; the parties lived at Kakori; and the | 


wife died at Kakori. On the 3rd of Augu.t 
1920 -the present sui. was filed n the Court 
of the Subordinate Judge of Farrukhabad, 
and, on an exam.na ion o the plaint, the 
defendants noticed that the addresses’ of 
Abdul, Ghafur and Abdul Samad were, as 
they contended, intentionally false in order 
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to found jurisdiction in the Court of the 


,Subordinate: Judge. at: Farrukhabad ; and 
` they further alleged that the plaintiffs had 
. incorporated in the plaint .a .deliberately 


false allegation which they knew had..no 
foundation in fact or in law and this was 
done for the sole purpose of giving to the: 
Court a jurisdiction, which otherwise it would 
not possess. The importance about- the point ` 
of jurisdiction, according to the defend- 
is that if the suit had been instituted: 
in the proper Court, in the Lucknow District; 


.the defendants could have taken advantage 


of the provisions of the Oudh Laws Act, 
XVIII of 1876; and whilst admitting . the 
lady’s dower originally to have been fixed at ` 
Rs. 60,000, they might have secured a sub-. 
stantial reduction of the claim. In. a‘ suit 
instituted in the Court at Farrukhabad, the: 
Judge would have no-option, if he were of 
opinion that the claim of.the dower. was: 
correctly stated by the plaintiff and. the. 
case duly proved, but.to decree such claim. 
in full He would have no power.to re- 
duce the.amount of the dower. ‘Therefore, | 
it.is important to remember that from ‘first . 
to last the defendants. were insisting in the 
Court of-the Subordinate Judge .of Farrukh- 
abad that the Court had. no jurisdiction 
to try the. matter and that the Court had 
been inveigled into trying the matter by. 
deliberately false allegations. Mr. O'Conor, 
of course, agrees that if a plaintiff. makes 
allegations which he knows to be false:;and. 
untrue, and makes them with the'object.of. 
thereby inducing a Court to.entertain. the 
suit, and.thereby assume to invest itself with 


jurisdiction, that such a thing is an.abuse Ò 
She had a b other named Nur ` 


of the process of the Court, is a fraud upon 
the Court and could: not .be-permitted.- 
Therefore, the question'we have.got:to decide: 
is, whatis the complexion-of the plaint. Is: 
it a pure mistake that the names and. ad- 
dresses.of Ábdul Ghafur and Abdul Samad 


were incorrectly stated, or is the learned. 


Subordinate Judge right when .he said in his. 
judgment that there was-no doubt left in-' 
his mind after plaintiffs examination that- 
he-had purposely given: the wrong: residence | 
ofthe defendants Nos. x and 2 to : bring- the : 
suit within the cognizance. of .his Court? That. 
was a finding -òf fact extremely adverse :to - 
the honesty of -the plaintiff, and the Judge: 
came to that.conclusion after ‘the- plaintiff © 


‘had been examined about the matter, and no 
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one who reads the record, and who remem- 
bers that on the 15th of July 1920 when 
the plaintiff applied for a Succession Certi- 
ficate at Lucknow he gave the correct ad- 
dresses of the parties, can fail to notice that 
the plaintiffs, on the 3rd of August 1920, 


put on record addresses known by them to. 


be false. There is no doubt that the Judge 
' came to the conclusion that the allegation, 
with which we are going to deal in a few 
minutes, was false and untrue, and put upon 
the record with the designed object of giving 
the Court jurisdiction. Paragraph 3 of the 
plaint sets out that on the 9th of December 
Igri, the husband, Ahmad Said, madea Will 
making the dower-debt chargeable against 
the entire property: mentioned and speci- 
fied ín the relief and made over the same to 
his wife, Roquaiat, after making it and com- 
pleting it. - The prayer asked for a declara- 
tion that the dower-debt claimed is a lien 
and charge on the property mentioned in 
the plaint. Three items of this property 
are within the jurisdiction of the Farrukh- 
abad Court. The fourth is within the juris- 
of the Court at Hardoi; that Court is in Oudh 
and the provisions of the Oudh Laws Act, 


already mentioned, have force in that Court,. 


and the plaintiff could, proceeding in the 
Hardoi Court, also have got a charge on the 
“property. The learned Subordinate Judge 
looked into the: text o: the Will and he came 
to the conclusion, a conclusion with which 
we agree, that there was no charge created 
by that document, and indeed it cannot 
reasonably be argued that there was, and he, 
in his judgment, said with reference to the 
Oudh Laws Act, XVIII of 1876, “it is very 
likely, on this account, tha: the plaintiff's 
advisers have thought it advisable to bring 
this suit in thi, Court and have very cleverly 


framed the suit as one for declaration and . 


enforcement of a charge on the property in 
suit." 


that it was his duty to see that tne Court 
was not imposed upon, end, in our view 
when .he was on the question of 
jurisdiction, he misled himself by regard- 
ing this as a bona fide case in which 
the proper test of jurisdiction is the 
statements which are made in, the plaint 
and the. nature of the claim before him. 
'That is, no. doubt, the general rule, but when 


the plaintiff was boldly setting up allegations . 
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It does not anywhe-e seem to have . 
occurred to the learned Subordinate Judge . 


| [£922 - 


that they themselves knew to be false. for 
an indirect purpose in abuse of the process 
of the Court, it was the duty of the Judge 
to consider it from that point of view. We 
think that, although he did come to that 
conclusion, the logical effect of that finding 
never seems to have occurred to him; and 
he ought not to have proceeded with the 
hearing of the case upon the mérits but 
ought to have decided as a matter of fact 
that the plaint was designedly drafted with 
known false allegations, inserted with the 


, object of obtaining a hearing in a Court 


which in truth had no jurisdiction, and that ` 

e, having come to that conclusion, should 
have returned the plaint. 

We, therefore, allow this appeal, set aside 
the decree of the lower Court and direct the 
plaint to be returned to the plaintiffs for 
presentation in the proper Court. The appel- 
lants will have their costs of this appeal in 
this Court and in the Court below. 


W. C. A, 


Appeal aliowed. 


ALLAHABAD HIGH COURT. 

SECOND CIVIT, APPEAL NO. I9 OF 1922. 

November I4, 1922. ` 
Present :-—Mr. Justice Stuart and 
Mr. Justice Ryves. 
KAMAL KHAN-—PLAINTIFF—-APPEILLANT 
i Versus 
NIZAMUDDIN—DEFENDANT— 
RESPONDENT. 

Negotiable Instrumenis Act (X X VI of 1881), 
s. 87—Pro-note— Alteration of name originally 
written—Material alteration. 

As a matter of law, the alteration of the name 
originally written in a  promissory-note, is a 
material alteration withm the meaning of section . 
87..af the Negotiable Instruments Act, "a 
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Second appeal from a decree of the 
District Judge, Gorakhpur. . 

Messrs. Jang Bahadur Lal and Shiva 
Prasad. Sinha, for the Appellant. 
- Mr. A. Sanyal, for the Respondent. 

JUDGMENT.—This appeal arises out of a 
suit brought by Kamal Khan on a pro-note 
executed by Nizamuddin and Khairatt, 
The pro-note is dated the 11th January 10916 
. fora sum of Rs. 240 and carried interest at a 
rate amounting to.something like Rs. 150 
per cent. per annum. ; H 

The defence to the suit was that the pro- 
note was not executed in favour of the plaint- 
if, Kamal Khan, but in the name of one 
Alam Khan and that the pro-note has been 
altered by changing ‘Alam Khan’ into ‘Kamal 
Khan’. The First Court decreed the suit, 
but, on appeal, the learned District Judge 
~ found as a fact that the pro-note was origin- 
ally written in favour of ‘Alam Khan and 
that name has been altered into 'Kamal 
Khan’ and he held that this was a material 
alteration within the meaning.of section 87 
of the Negotiable Instrumeats Act such as 
would render the  promissory-note void. 
We must accept the finding of fact, namely, 
that originally, the name ‘Alam Khan’ was 
written on the pro-note and that it has 
been changed into ‘Kamal Khan’ and we 
hold that, as a matter of law, such alteration 
is a material alteration within the meaning 
of section 87 of the Negotiable Instruments 
Act. The resült is that the appeal fails 
and is dismissed with costs. 

W.-C. A. 

Appeal dismissed. 


Mia inae beh P E at 


mu 
NAGPUR JUDICIAL COMMISSIONER S 
COURT. 
SECOND Civ 1 A?rEAL No. 170 OP 1921. 
Nov mber 4, 1922.  . 

Pres nt -—M . Kotwal, A. J. C. 
Muammat PHULA AND ANOTHER— 
DEFENDANT:-—APPELLAN'TS 

VEYSUS 
KUSAMSINGH AND OTHERS— 
PLAINTIFFS—~RESPON7 ENTS. 

A rbitration— Hindu family—Separation— Refer- 
ence io arbitration— Impostiton of coxditions affect- 
ing tenure or devolution of shaves allotted, legality of. 

In the case of a reference to arbitrstion for 

‘division of property, it is not only open to the 
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arbitrators to ailot 5 definite shaie of the estate 
to each of the referring parties but it is also cpen 
to them to make the allotment subiect to conditions 
which affect its tenure or devolution. [p. 414, col.2] 

A dispute between three brothers was referred 
by their common consent to arbitration, the refer- 
ence containing the following passage, "you will 
make a division of the moveable and immoveable 
property having considered what is proper end 
kaving made ajustsettlement. That division we 
accept in every respect." The arbitrators gave 
each brother one-third of the property but declared 
that an issueless brother would have, only a lije- 
interest in the share allotted to him, that a male 
issue subsequently born would have the right to 
succeed to his father’s share but not so a female 
issue, and that after death of the brother his 
widow would have a right of maintenance only 
and would not he entitled to succeed ; the brothers ' 
ot nephews becoming the heirs: 

Held, (x) that the arbitrators were authorized 
under the reference to annex the condition in 
dispute to the division made by them;  [p. 414, 
Col. 2; p. 415, col. I.) 

(2) that as under the Hindu Law the brothers 
could have validly come to such an agreement as 
the above, there was nothing to prevent them from 


. doing the same thing through arbitrators. [p, 415, 


col, r.] 

Jafri Begam v. Syed Ali Raza, 23 A. 383i 
5 C. W. N. 585; 28 I. A. rrr; 8 Sar. P. C. J. 
27 (iP. C), (IM uthuraman Chetiiar v. Ponnuswamy 
Udayar, 49 Ind. Cas. 549; 29 M. I. J. 214 
(1915) M. W. N. 405; 2 L. W. 533; 18 M, L. T, 
124, Rup Singh v. Bhabhuti Singh, 58 Ind. Cas, 
632; 42 A. 30 at p. 36; 17 A. L. J. 916, referred to. 

Appeal from the decree o? the District 
Judge, Jubbulpore, dated the roth D. cember 
1920, :n Civil Appeal No. 34 of 1920. 

Mr. M. Gupta, for the A pellant. 

Sir B. K. Bo.e, Me srs. V. Bos and P. N. 
Rudra. fo" the Re. p-ndent:. 

JUDGMENT.—The followirg genealogic 
tree shows the relationship of the parties 
to this suit other than defendant No. 3: 

| WAN | 


Phulabai -Sewaram,—Ranibai, Kusam, Daduram, 


defendant died defendant plaintiff died 
< No r. October No. 2. No.1. November 
1918. 1918 
| 
| 
| | | 
` Ujjair Singh, Sunderlal, Dwarka Radhika 
plaintiff plaintiff ^ Prasad, Prasad, 
No, 2. ‘No.3. plaintiff plaintiff 
No. 4. No, 5. 


Defendant No. 3 is said to be purchaser 
of the crops of tke lan 1 in dispute between 
the parties. Razibai ta: d opped out of 
this suit hav ng re married after its institu- 
ucn.,, After Dulari’s death his three sons 
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desiring-to separate . “made a reference to 
arbitrators which is trans ated as follows: 
 '' Making ovir to you this day. the joint 
moveable and immoveable.property of, us 
‘brothers situate at. ‘Mauza Kaithora, we 
' execute this deed of agreement with the 
condition that the division of the moveable 
and. immoveble property that you may: ‘make 
" after: proper consideration. and dtie settle- 
- ment shall in every respect: be acceptable 


tous.’ 


"The. arbitrators gave their vati on the 
22nd July i917. They divided the property 


- into three shares as nedrly equal in value 


.. as, possible and, allotted one to each of the 
three brothers. They further. provided -as 
follows :— 

: '' There is this condition that the property 
which the issueless brothers have received 
is to be theirs.for life. If.an issue is born 


subsequently that-issue will have the right.. 


But a female issue has. no right. After 


(thir) death, the persons entitled to the 


property will not be (their) wives, but 
brothers or nephews, being sons of brothers. 
- The wives will be entitled t» maintenance. ' 
Sewaram died in October 1918 without 
male issu? and his widows.came into posses- 
sion of. his property. "The plaintiffs claim 
his share-of the property on the strength 
of-the condition in the award set forth above. 
' The defence is that the condition was 
uliya vires of the arbitrators. The Trial 
Court held’ that -the arbitrators could not 
without au express authority on the point 
‘in the reference impose such’a condition, 
but that as the award was acted upon by the 
parties -and- definitely acquissced “in by 


Sewaram thé condition’ was binding on. 


Sewaram’s widows. The lower Appellate 
Court has .held that though subsequent 
acjuiescence by the parties would not 
validate an award otherwise invalid, yet 
it is a valuable piece of evidence showing 
that the parties- themselves put a3 wide an 
interpretation on the reference as the arbitra- 
tors did. It, therefore, consid red itse:f 
justified’ in- holding that the arbitrators 
did not. travel beyond. the terms of the 
reference and held that the award- was 
binding on Sewaram-and his widow. Phula- 
bai.and defendant No. 3 appeal. 
TItis not disputed that th» Domim ea. 


selves might lawfully have made the division i 


subject to the condition in dispute. 


^ut 
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"fte question. for. decision is: Does the 
reference as it is authorise the arbitrators 


to. annex the c.ndition in di pute to the 


division mad2 by taem. .The question, in 
my opinion, must b» answered in the affirm- 
ative. -A literal-translation o° he passage 
in the -refereuc> wih which we are more 
particu'arly concerned is, “ you will make 
a division of the moveable and .mmoveble 


property having considered what is proper 
and having made a just settlement. 


That 
division we accept in every respèct. ". In 
making a division, in my opinion, not only 
was it open to the arbitrators to allot a 
definite. saare of the estate to each :f the 


referring parties but it was-also opea to 


them to make the allotment 'ubject to 
conditioas which affect its tenure or devolu- 
tion, : The insertion of the condition was. 
not the introduction into the award of'.a’ 


matter not referred by the parties but was. 


erely an attachment of a condition or 


‘quality to a division which was authorised. 


In my opinion, th:refore, the absence of any 
express mention of th  co-dition jn the 
reference did not exclude the power to make 
the division subject to the coaditon in 
dispute. Reliance is placed by the appellants 
on Jafri Begam v. Syed’ Ali Raza (i), 
and it.is argued that assumin that the 
matter oi the condition regarding devoluiion 
was covered by the reference, ye the award 
was not legal as it effected. the interest of 
persons not parties to the award, namely, 
the widows of the parties. Thot ruling 


"seems to have no application in this case. 


It was there laid down that the arbitrator 
had no power to'alter the course of legal 

evolution in a mode.at variance with the 
ordinary principles of' Muhamma ian Law 
ia the ab.ence of a special custom prevailing 
in the family. Hore the arbitrators do not 
alter. the course of legal devoluti.n in sa 


mode at variance with the ordinary principles ' f 


of Hindu Law, for it has been admitted Ly. 
the appellant that according to Hindu Law, 
the co-parcener; could have validly agreed 
amongst themselves to exclude the widows 
from ‘succession as the arbitrators have 
done : vide also Muthuraman Chettiar v. Pon- 
nuswamy U ayar (2). What the co Pa ceners | 


\I) 23 A. 38 5€ W, N. 85; 28 I. A. 
Sar, P. C, J. AG. C C ore FOE 8 


(2) 29 Ind. Cas. 549; 29 M. I. J. 2147. (£915) 
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could -have .done themselves by -agree- 


ment they could get done through arbitrators: 


Rup Singh v. Bhabhuti Singh (3). 


The next point urged is that.the lower 


Courts erred in passing a,decree in respect 
of the crops against defendant No. 3. 
. plaint in this case was filed on the r5th April 


I9I9, and on the same day a Receiver was . 
appointed and directed.to gather the crops' 


-and.sell them. The case against defend- 
ant No. 3 is,stated in paragraphs 7 and 8 
' of the'plaint.as ;follows :— 

“The birra and wsi crops sown in last 
winter: on the sir and khudkasht fields of the 
said 8-annas patti have’ been, gathered and 
are lying on the, threshing: floor in Mauza 


Imli .and defendants Nos. r and 2 are also 


in possession of Sewaram's cattle as well 
as ganj. ‘The defendant No. 3 and defend. 
ant No. 4 is claiming a, portion of- the 


crops alleging that the same has been so let >` 


to him by defendants Nos. r.and 2. The 
said sale, if true, is invalid against the plaint- 
iffs and none of. the defendants have any 


right. to retain the crops to which plaintiffs’ 


are entitled. ". . 
In paragraph-.12 the plaintiffs . claim 


Duci of the crops or their value Rs.1,800.. : 


Defendant No.. 3 in his written statement 


filed on the.20th June 1919 denied: the claim. 


and stated that.he had no concern: “with; the 
purchase of the crops,and that he had un- 
“necessarily been made a-.party to the suit. 
In their reply dated the i7th July 1919, 
the plaintiffs, stated that defendant No. 3 
chad cut the crops and resisted the Receivers 
.taking.possession of them relying on a.sale- 


deed executed by Ranibai in favour'of his - 


father-in-law, Khawza Baksh;:who:was sub- 
sequently added as defendant No. 4. In 
her written. statement dated the 19th. Sep- 
tember 1919 Phulabai,stated .that Ranibai 
‘had removed the crops. Ranibai.in her 


written statement filed, on the I6th October 


1919 stated that she was.entitled. to the 
whole crop but that, .defendant No. 3 had 
cut'and removed it under colour of.a sale- 
deed, which he had fraudulently got executed 
by- hern the ‘farzi name ”, of; his father- 
in-law to save it from. the hands: of .the 
Receiver appointed in the, case On ‘the 
29th November .1919, the e plaintifs’ ;Pleader 
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orally stated that . dadai No. 3 had 
‘cut: the crops and.appropriated .the -pro- 
ceeds ". Issue No. 4 (c) which arises: out of 


'these pleadings. is «as follows :— 


“With what defendants are the following 
properties . left by Sewaram,,, and . of what 
values' they are: 

(c) ‘grain ? 

Are plaintiffs gd lo the sio or 
part of the same? 

'The Trial Court held that defendant N 0.3. 
had obstructed the' process-server who had 
gone to deliver possession to the Receiver 


. and had taken -possession. of :the-crops and ` 


removed them under colour. of-a. sale from 
defendant No. 2. - It found that the value of 
the crops was Rs. 1,800-and decreed that 
3. - This 
finding and decree.have béen upheld by the 
lower -Appellate. Court. 

It is argued on defendant No. 3’s behalf 
that as soon as he stated that he ‘had no 


concern with the crops he should have been 


discharged and that the fact of ‘his: having 
cut and removed the crops after the institu- 


tion of the suit,was a tort against the-Receiver 
-in respect of. which the Receiver might:have ` 


filed a separate suit against ‘him, but that 


the plaintiffs had no cause of ‘action. ‘I. 


cannot agree with’ the .contention that 
defendant No. 3 should.have:been discharged 
as soon as-he pleaded that he:had-no-concern 
with the crops. . If he was claiming the crops 


and was in possession. his. mere disclaimer ' 


of title would not help him.. "The lower 


-Appellate Court seems to find that. defendant 


No. 3 was in possession. "From his:conduct' 


-after the institution: of the.suit there cam be - E 
‘no “other conclusion than that -he:was.in 
-possession before the ‘institution -of the-suit. ` 


The fact that the plaint does not in-so many 
words state that defendant-was in. posséssion 


is not of importance, for the’ implication 


from it is that he was. -T think a sufficient 


case was set.up in:the plaint. dun ELCHE 


ant No. 3. 

‘Even assuming: that- the. cause: of ‘action 
arose after-the institution of the suit, de 'end- 
ant No. 3, who was represented. by-a Pleader 
on the date when the issue between him and 
the plaintiffs was framed, went: to:trial upon 


it. Inthe lower Appellate . Court : too `he 


did not urge the present objection and. it is 


- now. too late to urge it. -The plaintiffs had 
. prayed .for.;a .decree- for; possession -of «the 
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crops and the mere fact that a Receiver was 
appointed co.ld not affect their right to a 
decree. ; 
“The appeal fails and is dismissed with 
Costs. 


G.R. D, & N. H. Appeal dismissed. 





ALLAHABAD HIGH COURT. 

Fursr APPEAL FROM ORDER No. 98 OF 

1922. i 
November I3, 1922. 
P. esent:—Mr. Justice Piggott and 

l Mr. Justice Walsh. 
BHAGWAN DAS— APPLICANT APPELLANT 

VEYSUS | 
MANGALIA—Oppositz PARTY 
: — RESPONDENTS. . l 

Guardian—Successive applications for removal on 
same farts, not entertainable—Mother appointed 
guardian— Residence of second husbani of mother 
in same house with minor, whether ground for ve- 
moval, 

The duly appointed guardian of the person of 
a minor ought not to be called upon to resist 
successive applications for his or her removal 
upon the same set of facts. 

Where a mother is appointed the guardian 
of the person of her minor son, aud she re-marries, 
the fact that her second husband resides in the 
house which she continues to occupy as guard- 
ian of her minor son, is not a sufficient cause for 
her removal from such guardianship. ; 

F.rstappeal f om an order of the Add - 
‘tonal Judge, Cawnpore. 


Mr. Hari Kishen Kaul, for Mr. Kailas 
Nath Katju, for the Appellant. i 
Dr. Surendro Nath Sen, f.r'the Re- 


spondent.  . 

JUDGMENT.—In the year; 1915 Musam- 
mat Mangalia was appointed gua dian 
of ‘the person and property of her miror 
son, Ganga Prasad. In the year r920 
Bhagwan Das, father-in-law of the m nor, 
applied for the removal of Musamma: 
Mangalia from the guardianship both 
of the person and of the property, making 
a number of allegations against her. On 
this application, it so happened that two 
successive orders were passed by offic rs 
holding the District Judgeship of C wn- 


pore, and one of.these orders came be-: 


lo.e this Court in appeal in the year 1921. 
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‘was appointed in her place. 


the r6th of February 


.. [1923 


As to the effect of thess orders, we enter“ 
tain no doubt. Musammat Man:alia was 
removed from the guardianship of the prop 
erty of the minor and Bhagwan Das 
The Court 
refused to remove her from the guardian- 
ship of the person of the minor. On 
1922 Bhagwan 
Das presented to the District Judge 
the application out of which this appeal 
arises. It is curiously drafted and seems 
to,ignore the result of the. previous. litiga- 
tion. There is also-a passage in it which 
leaves one in doubt whether Bhagwan 
Das himself desired to resign the office of 
guardianship of the property of the minor 
to which he had been appointed. The 
application, however, has not been so 
interpreted by the District Judge, and we 
have not been asked to re-consider the 
view which he took of it in respect of this 
matter. The point., however, is this, that 
Bhagwan Das seeks to treat the question of 
the guardianship of the person of the minor 
as still open, and asks the Court to go into 
the question of the relative claims of him- 
self and of Musammat Mangalia, as if 
there were at present no guardian of the 
person of the minor in existence. The Dis- 
trict Judge has rightly held that the 
effect -of the orders previously passed was 
to confirm Musammat Mangalia in the 
position of guardian of the person of the 
minor. ‘The question, therefore, i$ whether, 
in this fresh application of. the 16th of 
February 1922, Bhagwan Das has shown 
cause for her removal, from -` the 
guardianship of the person. In the main, 
this application puts forward the same 
facts which were considered by the Dis- 
trict Judge of Cawnpore in the year 1927. 
There is one fresh allegation, as to the 
residence of Musammat Mangalia's second 
husband in the house, which -Musammat 
Mangalia continues to occupy as guardian 
of her minor son. This would not 
in itself be a cause for her removal. 
It has been contended before tis that 
orders in a guardianship matter cannot 
have the effect in law of res judicata. It 
is not a question, however, of the operation 
of section rr, Civil Procedure Code. The 
question is whether the duly appointed 
guardian of the person of a minor is to be 
called upon to resist successive applica. 


v s 
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tions for his or her removal, based upon 
the same set of facts each time. 
opinion, the District Judge was right 
in dismissing the application of Bhagwar 
Das on the ground on which he has sub- 
stantially proceeded, namely, that Mussam- 
mat Mangalia was°the lawfully appointed 
guardian of the person of the minor and 
that no fresh cause was now being 
shown for her removal from that office, 
over and above the facts which had been 
put forward and duly considered by 


the District Judge in ^ the year *192r. 
On these grounds we dismiss this appeal 
with costs. ] 2 
EM Appeal dismissed. 
W, C. A. 


ALLAHABAD HIGH COURT. 
First APPEAL FROM ORDER No. 98 OF 1922. 
l November 2, 1922. 
Present:—Mr. Justice Piggott and 
Mr. Justice Walsh. 
RAMANAND SHUKUL— DECREE- 
^  HOLDER—APPELLANT 
VEYSUS 
CHHOTEY LAL-—]upGMENT-DEBTOR 
—RESPONDENT. 
` Hindu Law—Debt incurred by father—Souns, 
tiability of. 

A decree-holder is entitled to proceed against 
any aucestral property in the hands of the son of his 
deceased judgment-debtor which, under the Hindu 
‘Law, is liable for the payment of the debts, unless 
and until the son can prove either that there was 
in fact no debt at all, or that. the debt was 
tainted with immorality. [p. 418, col. 1.] 

First appeal from an order of the Sub- 
ordinate Judge, Basti. 

Mr. Harnandan Prasad, for the Appellant. . 
"Mr. Iqbal Ahmad, for the Respondent. 
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In our' 
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"JUDGMENT. 


Piggott, J.—lhis is a  decree-holder's . 


appeal arising out of the following circum- 
stances*—On the 5th of June 1917, Rama- 
nand Shukul obtained a simple money- 
decree against Nageshar Pande. On the 30th 


of May 1920 within the prescribed period _ 


of limitation, Nageshar having'died on some 
unspecified date during this interval, the 
decree-holder attached the ancestral family 
property in the hands of Chhotey Lal, son 
of Nageshar, and sought to bring it to sale 
in satisfaction of his decree. Chhotey Lal 
filed an objection saying that he knew 
nothing about the decree in question, that he 
was certain that his father had never exe- 
cuted any document in favour of Ramanand 
Shukul, that he was not bound by the terms 
of the decree obtained against his father 
only, and that Ramanand had recently: been 
worsted in another litigation in which he 
had tried to make the objector, Chhotey Lal, 
liable upon a document alleged to have been 
executed by his father Nageshar. There 
was also a suggestion that the application 
for execution was beyond time, which was 
obviously not pressed, and could not have 
been, in view of the dates we have already 
given. The main plea was that the decree- 
holder was not entitled to obtain execution 
against the property attached in the hands 
of Chhotey Lal, unless he first proved -his 
case over. again, that istosay, established 
by evidence that a debt was in fact due from 
Nageshar on the date on which the decree 
was obtained. The Execution Court, refer- 
ring to the provisions of section 53 cf the 
Code of Civil Procedure, held. that the 


- decree-holder was clearly entitled to proceed 


with the execution and passed orders accord- 
ingly. ‘There was an appeal which. was dis- 


posed of by the Subordinate Judge of Basti. : 


The Appellate Court has referred to two de- 
cisions of this Court, both of which related 
to a state of facts essentially different. In 


-both cases there was a litigation against the 


father resulting in a decree, and proceedings 
in execution were taken against property 
in which the sons bad a joint interest along 
with the father, while the father was ‘still 
alive. In such a state of facts, no question 
arises regarding the interpretation or ‘effect 
of section 53 above referred to. 


The de-' 
‘cision of the learned Subordinate Judge is 
.& very good example of the danger of decid- 
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ing questions of law upon brief statements 
: of principle to be found in the head-notes 
of reported cases, without taking the trouble 
to ascertain the state of facts upon. which 
the decision relied upon as an authority was 
vionounced. In the present case there was 
a deciee against Nageshar, and Chhotey Lal 
was the legal representative of Nageshar 
within the meaning of those words as defined 
in section 2 clause (1x) of the Code of Civil 
Procedure. Under sections 50 and. 53 of 
the same Code, the decree-holder, Ramanand, 
was entitled to proceed against any property, 
in the hands of Chhotey Lal which was 
liable under Hindu Law for the payment of 
the debt. Now, th existence.of an unsatis- 
fied decre» o3 the date of Nageshar’s death 
was evidence of the existence of a debt which 
it was the pious duty of Chhotey Lal to satis- 
fy. The ancestral property in the hands 
of Chhotey Lal was liable, under Hindu Law, 
for the payment of this debt, unless and 
until Chhotey Lal could prove, either that 
there was in fict no debt at all, or that the 
debt was tainted with. .mmorality. The 
lower Appellate Court was clearly wrong. 
The only question about which there can 
be any serious argument is whether the Trial 
Court, in any way, treated the objector with 
undue harshness, or shüt him out from any 
, reasonable opportunity of producing evi- 
dence. It seems to us that Chhotey Lal 
at no time offered to produce evidence be- 


. fore the Trial Court. He wanted a decision. 


that the Execution Court could not proceed 
without the decree-holder's proving the debt 
all over again, as if he were now suing for 
the first time. That point was rightly de- 
cided against him and the First Court's order 
directing executicn to proceed necessarily 
followed. It has never been alleged by 
Chhotey Lal that there was a debt for which 
he was not liable, because it had been tor- 
rowed for what the Hindu Law regards as im- 
moral purposes. Consequently, he cannot ask 
the Court to offer him an opportunity of prov- 
ing a fact which he never alleged. On the 
question of the existence of t e debt, we 
repeat that we do -not see that he offered 
any evidence. 
appeal, set aside the order of the lower Appel- 
late Court and restore tbat of the Court of 
first instance, with costs throughout. 
Walsh, J.—1 entirely agree. I am quite 
satisfied t the form o° the ide appli- 
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We accordingly allow this | 
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cation that the d had no case and 
tbat they merely wrapped up a vague collec- 
tion of allegations raising points of law in 
the hope of creating delay and. difficulty. 
Onus of proof is of no importance when 
both parties produce evidence. In this case 
the decree-holder had his decree. The sons 
could have given any evidence of their own 
or of any other witness which they possessed, 
to show that the debt was not one for which 
the property was liable under Hindu Law; . 
Judges in the Court below would find ita 
simple and effective method when 2 question 
of onus of proof is raised, to ask the Pleader 
or Vakil, who raises it, whether he is going 
to call any evidence. If.he says, yes, he 
should order him to call his evide ce and 
see th t the evidence is clos.d, before any 
such Mn is discussed. When the 
evidence closed . the question, if 
not by that time entirely irrelevant, can 
be decided, and even if there is an appeal, 
it is unnecess:ry to remand the case, be- 
cause all the evidence has already been taken.” 
If, on the other hand, the learned Counsel 
says that be is not going to call any evidence, 
the suestion of law is npe for decision. In 
this case, if the sons decided to call no evi- 
dence, they were bound to fail. I am satis- 
fied that they had no evidence to call. I 


.agree in the order proposed, 


NR 
W. C. A, 


NAGPUR JUDICIAL COMMISSIONER’S | 
COURT. 
Crvii, REVISION No. 29-B OF 1922. 
November 14 19022.. 

Presen :—Mr. Prideaux, A. J C. i 
BANSILAL AGARWALA—APPLICANT 
VEYSUS 
RANGLAL AGARWALA AND ANOTHER—. 
NON-ÁPPLICANTS. 

Provincial Insolvency Act (V of 1920), s. 53— 


‘Fraudulent transfer, —  annumlent — of — Receiver 
not appointed. 


t 


I920, the date of his 
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Proceedings to annul a transfer, under section 
53 of the Provincial Insolvency Act, should be 
taken in the name of the Receiver, but where no 
Receiver is appointed the Insolvency Court can 
itself move on the matter being brought to its 
notice by any of the creditors. 

A person impeaching a transaction under section 


53 of the Act has only to prove that it took place - 
within two years of the insolvency of the transferor, , 


and. when this has been done the onus is shifted 
on to the transferee to establish the bona fides of 
the transaction which he seeks to maintain. 


Revision .of the orde of the District 
Judge, Akola, dated the 24th Decembef 1921, 
in Miscellaneous Civi Appeal No. Ir of 1921, 
aris ng out o: Insolvency Cae No. 25 of 1920, 
dated the 30th July r92r. 


Mes rs. Gangadha’ Si aram and A. C. Roy, 
for the Applicant. 
M n M. R. Bobde, for Non-Applicant 
HR 


ORDER.—One Ranglal was adjudged an 
insolvent on 8th October 1920, 
of insolvency going back to gth August 
application to be 
declared an :nsolvent. No Receiver was 
appointed in the case. On 25th September 
1919,that s,within two years of the :nsolven- 
cy, Ranglal had so.d a portion of a feld to 
his two brothers and a share in a house to 
his brother Bansilal. On the application 
at the instance of Ranglal's cred tors these 
alienations have been held void as against 


_ the Insolvency Court. That deci ion has 


been: uphe d in appeal. Hence the present 
appl cation for revision. 
The first ground in this application runs:— 


“That the Trial Court had no jurisdiction 


to entértain and decide the application for 
annulment of the transfers at the instance 
of the creditors when the Receiver was not 
a party to the same." There seems to me 
no force in this ground. The law is this: 
a transier of this na.ure is vo.dab e against 
the Receiver; so he is the proper person to 
impeach the fraudulent transfer by the 
insolvent and proceedings to annul a trans- 
fer under section 53 of the Provincial In- 
solvency Act should be taken in the name 
of the Receiver. But if the Receiver refuses 


to interfere : then a creditor can proceed. 


with the matter with the leave of the Court. 
Until, however, the Receiver has refused 


' or declined to act no one else can do so: 
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is otherwise. 


the order. 
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Hemraj Champa Lall v. Ramkishen Ram (x); 
But if no Receiver is appointed the matter 
In that case the Insolvency 
Court can itself move on the matter being 
brought to its notice by any of the cre- 
ditors and that is what has occurred in the 
present case. There is no illegali.y in this. 

As regards the other grounds in this 
application for revision, it is argued that the 


: brothers were in possession of the property; 


butitis admitted that they did not p o- 
duce their account-books to show that the 
money. had passed nor did they produce 
the peripatraks, or rent receipts, to sbow 
possession or payment of land revenue. 
The person impeaching a transaction of this 
nature has only to p ove that it took place 
within two years of the insolvency of the 
transferor and when this has been done the 
onus is shifted on to the transferee to estab- 
lish the bona fides of the transaction which 
he seeks to maintain. In this case two 
Courts have concurrently found that the 
present applicants have failed to establish 
such bona fides. ‘The question is one of fact 
depending on the amount of belief to be 
accorded to the testimony of witnesses. 
There is ample evidence to support the find- 
ings come to. For. these reasons this appli- 
cation fails and is dismissed with costs. 
The applicants will pay non-applicant's 
costs. I fix Pleader’s fee at Rs. I5. 


S, D. Application dismissed. 


(1) 38 Ind. Cas. 369; 2 P. I, J. rox; x. P, us We 
752; (1917) Pat. 303. l 
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DARSHAN LAL V. SHIBJI MAHARAJ PIRAJMAN, 


. ALLAHABAD HIGH COURT. | 
` First APPEAL FROM ORDER No. 128 
OF 10922. 
November 15, 1922. 
 Presen. —Mr.-justice Piggott and 
Mr. Justice Walsh 
DARSHAN LAL AND OTHERS— 
DEFENDANTS—APPELLANIS | 
verYSUS 
^ SHIBJi MAHARAJ PIBATRMAN- 
l PLAINTIFF—RFSPONDENT. — 
J uristic person— Idol— Idol, whether infani— Next 


: Pus suit by, when competent — Civil * Procedure 


Code {Act V of 1908), s. 22, applicability of. 


Section 92 of the Civil Procedure Code has no: 


application to suits Ly an idol in his juristic 
'capacity against, persons who are interfering 
unlawfully with his property or with his income. 
„ip. 420, col. 2, p. 421, col. r.] 
An idol who is bei-g defrauded. by his lawful 
.guardian o: trustee cannot be treated by a Court 
“Si Gaw on the footing of an infant, and any person 
‘claiming a benevolent interest in the fortunes of 
.the said idol, cannot be permitted to maintain a 
„suit in the name ard as the next friend of the in- 
jur d idol. The person maintaining the suit must 
“make out that he has a right to act on behalf of the 
idol. [p 42r, col. I.) 
First appeal from an order of the District 


Judge, Budaun. 


. Dr. S. M. Sulaiman, for the Appellants: | 
. Messrs. Harnandan Prasad and Baleshwari 
Prasad, for the Respondent. i 


JUDGMENT.—This is an appeal against 


‘an order of remand, and the pleadings of 


the parties require to be carefully studied. 


if the particular point about which the Courts 
below have differed is-to be rightly .appre- 


.ciated. On the face of it, the suit is one 


. that one of the defendants, 
" Pawa, is the survivor of two ladies who exe- 


'íavour of the plaintiff idol. 


brought by the idol, Shibji Maharaj, installed 
in a certain temple, suing as a juristic per- 
son;. through Swami Lachhmi Nand, des- 
cribed as officiating priest and manager of 
the affairs of the temple. The persons im- 
pleaded as defendants are alleged to be wrong- 


- fully appropriating the income of the prop- 


erty which should be devoted to the plaint- 
iff. Itis an accident of the particular suit 
Musammat 


of endowment in 
This deed has 
been read to us. We understand it 
to we n that the temple was in existence 
and the plaintiff idol 
before the execution of this deed. -In any 


cuted a certain deed 


- Case, therefore, the trust-deed about which 


installed therein- 


the parties are dion tae: inust be deid E 
ed f om all those deeds by which a temple 


is directed to be built, or an idol to be in- 
‘stalled therein. On the face of it, the deed is 


a gift in favour of the plaintiff idol, subject 
to this qualification that the executants are 
to remain, trustees and managers on behalf 


" of the idol gua the trust property and are 


made resp nsible for seeing that the income 
of the property is devoted to the interests 
of the temple. Now, the plaintiff alleges 


‘that, after the death of one of the two exe- 
cutanis, | 
ha5 been induced to exe:ute another deed 


the survivor, Musammat Pawa, 
in derogation of the rights which accrued to 
the idol under the original deed of endow- 
ment. He impleads' various other defend- 
ants, on the allegation that they are concern- 
ed in the trespass committed upon the rights 
of the plaintiff idol under cover of the second 
deed, executed by Afusammat Pawa. - The 
Court of first instance framed two issues 
only. One of these was: Is the suit cog- 
nizable by -this Court?- . The second was: 
Is the suit barred by section 92 of the Code 
of Civil Procedure? .Sofaras wecan gather, 
the latter was the only question.to which 
the Trial Court directed. its mind, for there 
is nothing in the frame of the suit to suggest 
that it is one outside the cognizance of the 


Trial Court, unless it be barred by the second 


clause of section 92, Civil Procedure Code. 
The First Court found that it was so barred 
and dismissed: the suit alto ether. The 
lower Appellate C urt has reversed this find- 
ing and remanded the suit for further trial 
upon the merits. Subject to one remark, 
which we shall have to mak», we think the 
order of the lower Appellate Court was clearly 
right. On the wording of the trust-deed, 
and independently of any evidence as to 
what worship is actually conducted -and 
what charities, if any, dispensed at -he tem- 
ple of Shibji Maharaj in question, we should’ 
hesitate to hold that the deed of endow- 
ment, which has been read to us, was one 
creating a trust for public purposes, whether _ 
of a charitibe or of a eligious nature. , 
This, however, is a point on, which further- 
light might: perhaps þe thrown by evidence 
hereafter to be produced. . 

Apart” altogether fron. this question, thé 
suit, as filei'is simp!y one by ah idol in his 
juristic capacity agil: st persons who are 
interfering unlawfully with his property of ` 


d 
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with his income. Such a suit has nothing 
to-do with section 92, Civil Procedure Code. 
There was, however, a question raised in thé 
pleadings about which no specific issue was 
framed, but which is discussed, in an inci- 
dental manner, in the judgment of the lower 
Appellate Court. The defendants did un- 
 doubtedly challenge. the competence of 

Swami Lachhmi-N and to act as the guardian. 
or legal representative of the plaintiff idol 
for the purposes of this suit. All we wish 
to say is that there must, be an issue on this 
point and it must be determined.* he 
plaintiff claims, as we understand, to be 
entitled t» represent the idol because he is 
the priest of the temple, independently 
altogether of the endownm:nt mad? in favour 
of the idol by the original trust-deed on 
which the claim is based’ He says also 
l that he looks after the management of the 

temple, by. which we presume him to mean 
that he conducts the worship there and dis- 
pens s such charities, if-any, as are custom: 
. aty.at this particular shrine. ` If this is what 
the plaintiff means, then this allegation does 
set. up prima facie a cace entitling Swami 
Lachhmi Nand to bring this suit as the next 
friend of the idol. The fact that he is not 
the manag:r or trustee, under the particular 
deed of endowment which he desires to set 
üp for the benefit of the aforesaid idol, would 


not prevent him from having a right to act. 


on behalf of the idol in this litigation, if he 


occupied a position of manager or trustee - 


qua the performance of those ceremonies 


of worship or charities for the benefit of. 


which the trust monies weie direc ed to be 
applied. -It will, however, be for the Trial 


. Court to fix an issue on this point and to. 


determine it after evidence has been taken. 
There is, in the judgment of the lower Appel- 
late Court, a suggestion that.an idol, who is 
being defrauded by his lawful guardian or 
trustee, might be treated by a Court of Law 
on: the footing of an infant, and that any 


person claiming a benevolent interest in the: 


fortunes of the said idol, would-be permitted 
to maintain a suit in the name and as the 
next friend of the injured idol. ‘We think 
it sufficient to say that we should not. be 
prepared to affirm this as a correct propo- 
sition of law. It will be for Swami Lachhmi 


Nand to make out that he-has a right to act: 


on behalf of the plaintiff idol ; otherwise thé 
suit will fail on’ the mere ground “that the 
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plaintiff, consideréd'as a juristic personality 
is not legally before the Court. Subject to 
these remarks, we dismiss this appeal. As 
we think. thát the defendants should have 
Submitted to the order of remand on the 


ground on which it has proceeded, we leave. 


them to bear the costs.of this Court. : 
"OW. C.A Appeal dismissed, i 
NAGPUR JUDICIAL .COMMISSIONER’S 
COURT. 
` SECOND CIVIL, APPEAL No. 182-B oF 1921. 
October 4, 1922. ° 
Present :—Mr. Kotwal, A: J. C. . 
KISANLAI,—PLAINTIFF—APPELLANT . 
UEFSMS ` ` i 


ABDULLA AND ANOTHER—DEFENDANTS-— 


RESPONDENTS. ; l 
Transfer of Property -Act (IV of 1882) 
—Pyinciples, whether applicable where Aci not in 
force-— Forfeture, relief. againsi— Consent -mortgage- 
decree—-Period fixed,- extension of, by Court, 
. The principles embodied in the Transfer of Property 
Act are applicable, as: principles-of equity, justice 
and good conscience in places where the Act is not 
in force: fp. 422, cols. 1 & 2.] | 
, A Court is empowered to extend the period fixed 
for payment in a mortgage-decree by consent, the 
condition being that the property was to be fore- 
closed on default of payment as settled. ip. 423, 
col. 2.] i 
Wentworth v. Bullen, (1829) 9 B. & C. 840 at p. 
850; 9 L. J. (0. $.) K. B. 33; 109 E. R. 383; 33 R. 
R. 353, Krishnabai v. Hari Govind, 31 B. 15; 8 


Bom. L. R. 813; 1 M. L. T. 370° (F. B), Balambhat 


v. Vinayak, 1o Ind. Cas. 740; 35 B. 239; 13 Bom, 
L. R. 154, Surendra Nath Banerjee v. Secretary of 
State for India in Council, 57 Ind. Cas. 643; 24 C. 
W. N. 545, Lachivam v. Jana Yesu, 27 Ind. Cas. 


1 


830; 16 Bom L. R. 668, Bheema Venkataramana v. . 


‘Bommint Garappa, 28 Ind. Cas. 970; 28 M. L. J. 
488; 2 L. W. 537, Supdu Dhodw v. .Madhavrao 
Jivram, 57 Ind. Cas. 534; 44 B. 544; 22 Bom. L. R. 
730, referred to. 
. Appeal from the decree of the District 
Judge, Amraoti, dated the r7th February 
1927, in Civil Appeal No. 243 of 1920. 
' Dr. H. S. Gour and Mr. A. V. Khare, for 
the Appellant. | l | 

Sir B. K. Bose and Mr. P. N. Rudra, for 


the Respondents. i 


.' JUDGMENT.—On the 2oth June xgoz 


the following preliminary decree for fore- 
closure in a mortgage-suit was passed against 


Abdulla, defendant No. 2, and his brothers, 


Karamat and Habshi, by the Court of the 
Civil Judge, Amraoti;— |. i 

- © The Court passes a decree in accordance 
with compromise put in by parties. That 
in full satisfaction of the claim defendarits 
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shall pay plaintiff Rs. 3,300 by 22 annual 
instalments each of Rs. 150 to be paid-every 
year. The first instalment being payable 
on the rst April 1903 and so on. In default 
of payment of any one instalment defend- 
ants shall pay interest on that amount at 
8 annas per cent. and on default of three 
. itstalments the whole amount shall be 
paid at once. On failure to do which the 
mortgaged property be foreclosed and be 
put into plaintiff's possession.” 

Abdulla and Habshi were, at this time, 
minors under the-guardianship of Karamat. 
The instalments were paid in accordance 
with the decree till 1915. The instalment 
of 1916 was paid late but accepted by the 
decree-holder. The instalments for I9r7, 
1918 and 1919 were not paid. On the sth 
April 1919 the plaintiff filed an application 
for making the decree absolute. The 28th 
June 1919 was fixed for hearing this applica- 
tion. On the 8th May rọrọ Abdulla paid 
into Court Rs. 517-8-o. "This. sum repre- 
sented the three instalments in arrears 
and interest thereon. On the 28th June 
1919 the judgment-debtors remained absent 
and an ex parte order making the decree 
final was passed. On the application of 
one of the judgment-debtors this decree 
was set aside on the r4th August 1920. On 
the ryth August 1920 the entire amount 
due on the decree was deposited in Court 
by the judgment-debtors. On the rst 
September 1920 Abdulla filed an applica- 
tion for extension of time on various grounds. 
The First Court rejected the application 
and passed an order making the decree 
final. The lower Appellate Court has set 
aside the order, extended the time and 
directed the decree-holder to take the 
money deposited ih Court. The decree-holder 
appeals. 

It is contended on his behalf that the 
provisions of the Transfer of Property Act 
" could not be.applied in this case as (x) that 
Act did not apply to Berar when the decree 
was passed, and (2) as the decree was. a 
compromise decree and not one under that 
Act. Although the Transfer of Property Act 
did not apply to Berar in 1902, yet the 
principles embodied in that Act would be 
applicable as principles of equity, justice 
and good conscience. If the decree had 
been a decree passed by the Court and not 
based on a compromise, it would hav: 
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been open to the Court to extend time 
notwithstanding that the Transfer of Prop- 
erty Act did not apply. 


The question, therefore, remains as to 


what is the effect of the circumstance that 
the decree is a consent decree. It is argued 
that, as the parties had fixed the time by 
agreement and the decree merely embodied 
a contract between them, the Court was 
bound to treat it as a contract and had no 
power to alter its terms and extend the 
time. The decree does embody a con- 


. tract, but, as observed in Wentworth v. 


Bullen (1), “ the contract of the parties is 


not the less a contract, and subject to the . 
incidents of a contract, because there is - 


superadded the command of a Judge.” 
Krishnabai v. Hari Govind (2) was a case 


"where the plaintiff was- seeking to enforce 


by original suit a right to forfeiture con- 
tained in a consent decree whereby the 
status of landlord and tenant was estab- 
lished between the plaintiff and the defend- 
ant. It was held that the Court, in the 
exercise of its equitable jurisdiction, was 
not precluded from granting such relief 
against the forfeiture as it might have 
granted had the status arisen from contract 
or custom. In Balambhat v. Vinayak (3) 


+ 
* 


the principle of this ruling was held to | 


apply alike to a suit to enforce a decree 
and to proceedings in execution. 

In Surendra Nath Banerjee v. Secre- 
tary of State- for India in Council (4) the 
suit was compromised on terms under 


which the defendant recognized .the right. 


of the plaintiff to the land in suit and agreed 
to hold the land as a separate holding under 
the plaintiff and undertook to execute, 
within two months, an agreement in favour 


of the plaintiff in a certain form, in default _ 


whereof the plaintiff would take khas posses- 


sion of the land in suit in execution of the - 


decree to be passed on the basis of the com- 
promise. A decree was passed in accord- 
ance with the! terms of the compromise. 


"The defendant not having executed the 


(x) (1829) 9 B. & C 840 at p. 850;9 L. J. 
(0. 8.) K. B. 33; 109 E. R. 313; 33 R. R 353. - 
(2) “31 B.15;8 Bom. L. R. 813; 23M. L.T. 370 
B , 


(3) 1o Ind. Cas. 746; 35 B. 239; 13 Bom Iy 


154. 
(4) 57 Iud. Cas. 043; 24 C. W. N. 545. 


R 
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agreement within the time stipulated the 
plaintiff applied for execution and prayed 
for recovery of possession. It was held 
that it was open to the Execution Court to 
consider what the rights of the parties 


. equitable or otherwise were which followed 


from the contract embodied in the decree. 


The cases cited above were concerned with ° 


telations between landlord and tenants 
and the right of forfeiture incidental to those 
relations. ; l 

In Lachiram v. Jana Yesu (5) the 


. plaintiff had sued for ejectment. A compro- 


— 


. |. Re 780. 


mise decree was passed which prévided 
for the payment of a certain sum by 


certain “instalments. It also provided. 
that, in default of payment of two 
instalments, the plaintiff was to 


recover possession of the lands in suit. 
Default in payment having occurred, the 
plaintiff applied to recover possession. 
The defendant then paid up the balance 
due on the decree. The lower Courts, 
relying on the equitable principle stated in 
Krishnabai v. Hari Govind (2) and Balam- 
bhat v. Vinayak (3), declined to 
put the plaintiff in possession of the property. 
The High Court held that the decisions 


in those cases were -inapplicable where. 
. the relations of landlord and tenant were 


not created by the decree and that, as a 
decree made by consent can only be varied 


. by consent, the plaintiff was entitled to 


enforce the term of the decree as to posses- 
sion. In Bheema Venkataramana v. Bommint 


Gurappa (6), however, a provision in a com- 


promise decree that possession was to be 
given to the plaintiff if the defendant failed, 
within a' certain time, to withdraw from 
Court certain promissory-notes and return 
them cancelled to the plaintiff was relieved 


‘against as penal.” This suit. was for the. 


recovery of lands sold to the plaintiff by 
the defendant. 
Madhavrao Jivram (7), according to 
Macleod, C. J., the compromise decrce 
amounted to a decree for redemption and, 


according to Heaton, J., it wasin some ways ~ 


an agreement to purchase property on the 
part of one person and an agreement to ‘sell 


(5) 27 Ind. Cas. 830 ; 16 Bom. L. R. 668. 


- (6) 28 Ind. Cas. 970; 28 M. L. J. 488;2 L. W. | 


537- . ; 
(7 57 Ind. Cas. 534; 44 B. 5441. 22 Bom, 


- a 
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on the part of another and in some ways 
like a mortgage where the provision is 
that the mortgagé-debt shall be paid on a 
particular date, and that on a later date 
the mortgaged property should be restored 
to the mortgagor. Macleod, C. J., referred 
to Lachiram v. Jana Yesu (5) but held that 
the Court cannot lay down a general prin- 
ciple that in no case can the terms of a 
consent decree be varied and that in each 
case the terms of the consent decree must 
be considered: The following passage from 
the judgment of Heaton, J.» is pertinent 
in connection with the present case :— 

. “ When once it is conceded that-we have 
here, though it takes the form of a decree, 
what is substantially a contract, then I think 
the principle, on which the decision in 
Krishnabai v. Hari Govind (2) was founded, 


applies. Then whether we apply the rule 


as to the time being of the essence of the 
contract, or the general principle that 
Where you have relations of mortgagor and 
mortgagee, although the time may be fixed . 
for the payment of the mortgage-debt by 
the contract, the mortgagor would still be 
entitled to pay the mortgage-debt until 
the relation of mortgagor and mortgagee 
had ceased to exist, the result is the same.” 
The contract embodied in the decree in 
the present case is really a mortgage with 
a condition of foreclosure. Whether the 
decree is a foreclosure decree, or is treated 
as a contract the lower Court had the power 
to grant relief by way of extension. Under 
the circumstances of the case; the lower 


. Appellate Court appears to me to have 


exercised its discretion rightly in granting 
the extension. | 
The appeal fails and is dismissed ‘with 
costs. l 


Appeal dismissed, 
N. H, 


et 


"A.301;7 A. L 


r 
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ALLAHABAD HIGH COURT. 
. SECOND CIVIL, APPEAL No, 1171 OF 1921. 
December 21, 1922. 
Present -—Mr. Justice Rafique and 
Mr. Justice Piggott. 
Babu JHINAK SINGH AND ANOTHER— 
DEFENDANTS—APPELLANTS 
VEYSUS 
Babu AMBIKA PRASAD AND OTHERS— 
PLAINTIFFS AND DEFENDANTS— 


RESPONDENTS. 
Civil Procedure Code (Act V of 1908), O. 
: XXXII, v. 3—Appeal—Death of joint plaintiff 
befove heaving of appeal, effect of—Decree passed 
in ignorance of fact of death, validity of. 


The effect of allowing an appeal to be heard 


‘and a decree passed in ignorance of the death of 


one of the joint plaintiffs is to render the judgment 
and decree a nullity. 

Imam-ud-din v. Sadarat Rai, 5 Ind. Cas. 897; 32 
. J. 228 and Balaram Pal v. 
Kanysha Majhi, 53 Ind. Cas. 548, followed. 


Second appeal against a decree of the 
Second Additional District Judge, Gorakh- 


' pur, dated the oth of April 1921. 


Dr. K. N. Katju and Mr. N. Upadhya, 
for the Appellants. ` 

JUDGMENT.—This appeal arises out of 
a suit brought by three persons, namely, 
Ambika Prasad, Ram Charatar Singh and 
Hobedar Singh on the 21st of June 1920 in 
the Court of the Munsif of Bansgaon for 


“the recovery of possession of property 


conveyed by one Damri to the defendants- 


. appellants on the 20th of May 1919 by a 


registered sale-deed on the ground of pre- 


` emption, The claim was denied by the ven- 
- dees and the learned Munsif dismissed the 
. claim. Of the three plaintiffs, Ambika Prasad 


alone preferred the appeal and said that 
he was preferring it both on his own behalf 
and on behalf of his co-plaintiffs, Ram Chara- 
tar Singh and Hobedar Singh. Before the 
appeal came to be heard Hobedar Singh 
died. The fact of the death of Hobedar 
Singh was not brought to the notice of the 
learned District Judge nor an applica- 
tion made to bring the legal representa- 
tives of Hobedar Singh on the record 
prior to the hearing of the appeal. The 
appeal was heard as if Hobedar Singh 
was alive and a decree was passed on the 
gth of April 1921 in favour of Ambika 


Prasad, Ram Charatar Singh and Hobedar : 


Singh by the learned District Judge on the 
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` Appeal, 
-show respondent as appellant. 
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payment of three-fourths of the sale con-, 
sideration within a specified period 
for the recovery of three-fourths of the 
property in dispute. The vendees have 
preferred the present appeal before us 
and contend inter alta that the decree of the 
learned District Judge is a void decree under 
the law inasmuch as it was passed after 
the death of Hobedar Singh. This 
contention, we think, must prevail. It 
is supported by two authorities, namely, 
Imam-ud-din . v. Sadavat Rai (1) and 
Balaram Pal v. Kanysha Majhi (2). 
We, therefore, allow the appeal, set aside 
the decree of the learned District Judge 
and dismiss the claim of the plaintifi-re- 
spotident, Ambika Prasad, with. costs in- 
cluding fees in this Court on the higher 


Appeal allowed, 


S. D. 


(1) 5 Ind. Cas. 897; 32 A. 301; 7 A. L. J. 228, 
(2) 53 Ind. Cas. 548. 


ALLAHABAD HIGH COURT. 
Civi, Revision NO. 99 OF 1922. 
November I6, 1922. 

Present :—Mr. Justice Piggott and 

Mr. Justice Walsh. 
HARDEO PRASAD—PLaAINntTIFF— 
APPLICANT 
versus 
DAMODAR PRASAD—DEFENDANT— 
NON-APPLICANT. 
Jurisdiction-—Swit by two plaintiffs —Dismissal 


— Appeal by one joining other as respondent— 
acceptance of— Court, jurisdiction of, to 


A Court has no jurisdiction to direct that a 


person who was never an appellant before it should 


be shown in the decree as an appellant. fp. 425, 
col. 2.] 

Two persons, H. and D, brought a suit for 
profits which was dismissed. H. alone appealed 
joining D, as respondent, The appeal was SEEDS 
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fand. the Appellate Court came to the conclusion 


thatadecree in favour of both H. and D. should be” 


passed. By mistake, however, the decree was 
drawn up in the name of H. alone. D. applied 
for correction of the decree. 
Appellate Court passed an order directing the name 
of D.to be entered in the decree as an appellant. 
-On revision : 

* Held, that the order was without jurisdiction 
and could not be. sustained. 


Civil’ Revision from an order of 
"District Judge, Bulandshahr. - 

Mr. Girdhari Lal Agarwala, for the Appli- 
‘cant, 

JUDGMENT.—Two _ brothers, 
‘Prasad and Damodar Prasad, brought a 
‘suit for profits. They appeared as joint 
plaintiffs and jointy claimed the profits 
‘due on the entire share of which they were 
‘the joint owners. The First Court dismissed 

- ‘the suit. For some reason, with which we 
‘are not now concerned, Damodar Prasad 
preferred to submit to this decree. Hardeo 
“Prasad appealed against the whole decree 
‘and impleaded Damodar Prasad as a re- 
‘spondent, on the ground that he had declined 
to join in the appeal. The District Judge 
reversed the finding of the Trial Court on 
‘the merits. The conclusion arrived at in the 


the 


^ 


"Prasad and Damodar Prasad ought to have 
‘been decreed, and the operative portion of 
“the judgment directs that the decree of the 
rial Court be set aside and, in lieu thereof, 

the claim be decreed. We think there 

can be no doubt the District Judge 

intended to give a decree to Hardeo 
' P asad and Damodar Prasad for the amount 
‘in question. By some error in the office, 
“when the decree was drawn Up, 
it was so drafted as to appear on the face of 


“ita decree in favour of Hardeo Prasad alone, | 


‘and, by a further oversight, the name of 
- Damodar Prasad did not appear at all in 
' the array of parties as shown in the decree. 
“On this Damodar Prasad applied to the 


District Judge, asking that what was ob- | 


é . 


* viously a clerical error or accidental omission ' 


tin the decree should be set right. The 


' District Judge intended the decree to be in 


- conformity with hisjudgment. Technically, 
“we think the order passed by him was wrong 


“and that it is quest'onable whether it really - 


* gives effect to the operative portion of the 
' udgment. It is, moreover, unjust to'Hardeo 


^. Prasad. who was clearly entitled. alone to -- 
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e 
Hardeo © 


judgment obviously is that the.suit of Hardeo 
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recover the costs of the appeal, seeing that 
he alone had fought the matter. The order 
of the District Judge is that the name of 
Damodar Prasad be entered in the decree 
as an appellant. Now, apart from what 
has been stated above, it is obviously 
wrong for any Court to direct that a person 
who was never an appellant before it should 
be shown in-the decree as an appellant. 
We think we must hold that it is outside 


‘the jurisdiction of any Court to pass an order 


thus misdescribing in the decree one of the 
parties: to the same. We, therefore, take 
up this matter in revisioif and set aside the 
order complained of. ‘There has been some 
little argument before us as to the order 
which we ought to substitute for it. We 
could, of course, pass an order the only effect 


of which would be to require the District 


Judge to look further into the matter. We 
think, however, that it would be better for 
us to dispose of this small difficulty by. pass- 
ing the order which the District Judge ob- 
viously ought to have passed upon the appli- 
cation, of Damodar Prasad. That order 
will direct that a decree. be drawn up so as 
to decree the money found to be due, and 
shown in the decree as it at present stands, 
together with the costs of the Court of first - 
instance, in favour of the appel ant, Hardeo 


"Prasad, and the respondent, Damodar Prasad," 


as against the other respondent who was the 
defendant in the original suit. It will fur- 


. ther direct that the costs of the appeal be 


paid by the aforesaid defendant-respondent 
to the appellant, Hardeo Prasad, alone. 
Under the circumstances, we think we must 


` allow the applicant, Hardeo Prasad, his 


costs of this application, and we order accord- - 

ingly. 
N. H i 

Application aliowed. 
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ae PATNA HIGH COURT. 
. STAMP REFERENCE IN FIRST 
Civi, APPEAL, No. OF 1922. 
October 3r, 1922. 
Present-.— Justice Sir Jwala Prasad, Kr. 
ANAND RAM BRAHMAN AND OTHERS— 
PLAINTIFFS—-APPELLANTS | 
VEYSUS 
RAMGULAM SAHU AND OTHERS— 


DEFENDANTS—RESPONDENTS. 
Civil Procedure Code ( Act V of 1908), O. XLI, 
v. I— Appeal, ov plaint, presentation of, during 
vacation, validity of— Appeal, presentation of, to 
| Assistant Registrar, whether proper—Bihar and 
Orissa Court- Fees (Amendment) Act (II of 1922) 
— Resivospective effect. + 
There is nothing to prevent the presentation 
of a.plaint or memorendum of appeal during 
a vacation or even on a Sunday, provided it is 
presented to a proper officer and that officer 
receives it. [p. 430, col. r.] < u 
Ununto Ram Chatterjee v. Protab Chunder Shiro- 
monee, 16 W.R. 230, Gobind Coomar Chowdhry 
v. Huro Gopal Nag, 3 B. L. R. App 72; 11 W. R. 
537 and Ram, Das  Chakarbati v. Official 
Liquidator of the Cotton Ginning Company, Limited, 
9 A. 366; A. W- N. (1887) 34; 5 Ind. Dec. (N. $.) 
679, referred to. ki . 
The Assistant Registrar of the High Court 
.of Judicature at Patna is not the officer expressly 
appointed by the rules of the Court to receive 
a memorandum of appeal. Therefore, a 
memorandum of appeal presented to him during 
the vacation should be deemed to have been 
presented on the re-opening of the Court when the 
Registrar actually receives-it and stamped accord- 
ing to the law as to Court-fees in force on the day 
when the Registrar receives it and not when it 
was presented. [p. 430, col. 2; p. 431, col. 1.] 
The Bihar and Orissa Court-Fees (Amendment). 
Act (II of 1922) does not have retrospective effect 
so as to impose a liability upon an appellant to 
' pav Court-fee, on copies of judgment and 
decree filed with a memorandum of appeal which 
he was not liable to pay on the date such copies 
were obtained. fp. 431, col. 1] . 
FACTS.—The High Court of Patna was 
closed for the long vacation on the 4th of 
“August 1922 and re-opened on the 22nd of 
October 1922. During thelong vacation of 
the High Court, Bihar and Orissa Court-Fees- 
(Amendment) Act, ir of 1922, was passed 
and was brought into force from the 24th 
of August 1922. Prior to’ the enforce- 
ment of the Act, various appeals includ- 
ing one in report were filed before the Assist- 
ant Registrar of the High Court, during 
the long vacations, the Registrar being 
absent from Patna during those days. 
On the re-opening of the High Court, the 
Registrar formally received the, memoran- 
da of appeals. and admitted them on the 
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Register of the Court. The appeals were 


` stamped with Court-fees in accordance with 


Act VII of 1870 and not in accordance with 
Bihar and Orissa Court-Fees (Amendment) 


' Act, IT of 1922. Mr. Nageshur Prasad, Stamp 


EU 


Reporter of the Patna High Court, thereupon 


made the following report to the Taxing 
Officer— 


“The suit out of which this appeal 
arises was. instituted in 1921 | for 
certain declarations and a perpetual in-. 
junction. It having been dismissed by the 
lower Court the plaintiffs have ig ua 

e 
suit was valued at Rs. 36,783-8-3 and as 
it is governed by section 7, clause (iv) (c) 
of the Court-Fees Act (VII of 1870), a pro- 
position which cannot be disputed, a Court ' 
fee of Rs. 1,055 calculated ad valorem 
on Rs. 36,783-8-3 according to Art. r, 
Shedule I, of that Act was paid on the plaint. | 
The appeal is similarly valued and stamped. 
The plaint is sufficiently stamped but the 
memo. of appeal appears ‘to me to be 
insufficiently stamped. 

“The question for determination, therefore, 
is whether the memo. of appeal is 
insufficiently stamped and,if so, by how 
much. The decision of this question hinges 
upon another question of considerable im- 
portance, namely: 'Whén was the appeal 
validly presented?” “The decision of the 
latter question will decide the question 
of Court-fee raised not only in this appeal 
filed "before. the Assistant Registrar in the 
last long vacation but 'in good many 
other appeals filed during the same vaca- 
tion before that officer or the Deputy Re- 
gistrar. l 

“The High Court was closed for the last 
long vacation from the 4th of August 
to the 22nd of October 1922 and re-opened 
on the 23rd of October, The office of the 
High Court was open, though not working 
with.full strength, throughout the vacation, 
as in previous years for administrative 
and urgent purposes. There is no order, 
rule or law compelling a litigant or confer- 
ring a statutory right upon him to file a civil 
appeal during a vacation. This is so on ac- 
count of the sufficient protéction given by 
section 4 of the Limitation Act, 1908, 
against limitation expiring on a day when the 
Court is closed. But as the office is open fog 
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the said purposes Vakils desiring and choosing 
.to file appealsRduringfanyflong vacation¥in 
the office are permitted at their request to 
file them in the office, not as a matter of 
right, but as a matter of favour to suit 
their convenience on .the distinct under- 
standing that the appeals filed during a 
long vacation will be kept in the office by 
way of deposit and will be treated as hav- 
ing been filed on the day that the Court 
re-opens. Accordingly, this appeal and 
many others were filed either before the 
Deputy or the Assistant Registrar during 
the last long vacation. -They were kept in 
the Vernacular “Department by way of 
deposit and presented before the Registrar 
on 23rd October 1922, when the Court re- 
opened. This appeal which will be in time 
up to 7th November 1922 but was filed before 
the Assistant Registrar on 18th August 1922, 
during the vacation, was presented to the 
Registrar on 23rd October 1922 when the 
Court re-opened, and the first entry, signed 
by the Registrar, in the order-sheet, 
therefore, is “23rd October 1922. Filed. 
Put up for orders." Therefore, in my 
humble opinion, this appeal was validly 
presented on 23rd October 1922. This 
view is supported by the High Court’s letter 
No., 3908 V. D., dated’ rith September 
1919, which is a reply from the then Re- 
gistrar toa letter received in the long vaca- 
tion of r9r9 from Mr. Shoroshi Charan Mittra 
as Vice-President of the Vakils’ Associ- 
„ation, Patna High Court, to the Registrar of 
the High Court complaining that since a cer- 


tain date in the vacation of that year the. 


Vakils had not been able to file non-urgent 
civil appeals and that that was causing 
great inconvenience to litigants 
Vakils. The said High Court letter runs 


as follows:— 
“To 
The Vice-President, 
Vakils’ Association, 
Patna High Court. 
Sir, 


With reference to your letter No. 
^il, dated the 29th August 1919, regarding 
the receipt of appeals during the vacation, 
I am directed to say that no appeal can 
be claimed to be filed in office as of right 
on any day except on a Court day, 
but appeals will be, as in previous 


‘were presented during the vacation. 


and” 


years, received during the vacation 
and -kept to be formally dealt with 
when the Court re-opens. "They will be 
treated as having been filed on the re- 
opening date.’ 

“The above High Court letter is a conclu- 
sive authority for my submission that the 
appeal was validly presented on 23rd Oc. 
tober 1922. But it may be contended 
that, according to the. rules’ ‘of 
presentation of appeals, as contained in 
the Code of Civil Procedure, 1908, and the 
Rules of the Patna High Court, 1916, the 
presentation of the. appeal to the Assist- 
ant Registrar on 18th August 1922 and 
other appeals presented to him or.the De- 
puty Registrar on that date or any other 
date during the last vacation is valid, and 
that, therefore, they were validly presented 
before them on the dates on which they 
M 
idea is that those rules, except rule 4, Chapter 
Il of the Patna High Court Rules, are appli- . 
cable only when the High Court is open 
and not when it is closed, However, 
assuming that they are applicable when 
the Court is closed for the long vacation 
on the ground that the Hon'ble Mr. Jus- 
tice Adami, the Vacation Judge, held 
Court during the vacation, I proceed to 
examine those rules in order to see if the 
appeal presented to the Assistant Regis- 
trar on 18th August 1922 was a valid pre- 
sentation. 

“O. XLT, r. I (ry ofthe Code enacts: 
“Every appeal shall be preferred in 
the forn of a memorandum signed 
by the appellant or his Pleader and 
presented to the Court or to such 
officer as it appoints in this behalf. The 
memorandum shall be accompanied by a 
copy of the decree appealed from...” 
The  italicising is mine. The above 
italicised provisions are imperative, so that 
it is obligatory tpon an appellant to pre- 
sent his appeal to the Court or such officer 
as it appoints in this behalf, and if he does 
not so present it the presentation is invalid 


"just as the presentation of an appeal with- 


out a copy of the decree appealed from is 


invalid, as held by this Court in Chaturbhuj 


Sahay v. Muhammad Habib (1). 


(x1) 54 Ind, Cas, 36; 2 U. P. L, R. (Pat) 6. 


vo 
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' “The proper officer appointed by the 
“Court to receive an appeal from the decree 
'or order of a Subordinate Civil Court is 
‘the Registrar according to clause (2), 
rule r3, Chapter II of the Patna High 
"Court Rules. "Therefore, the present ap- 
‘peal, which is an appeal from the decree 
'of a Subordinate Civil Court, must have 
.been presented either to the Court or to 
the Registrar. It was not presented to the 
‘Court, the Vacation Judge, the Hon'ble 
"Mr. Justice Adami, as an urgent matter 
. "under rule 4, Chapter Ilofthe Patna High 
: "Court Rules. ntation i 
Lordship was possible only if in his Lerd- 
.'ship's opinion the filing of the appeal be- 
fore his Lordship was an urgent matter. 
Probably: the appellants did not think 
that it was urgent, and, therefore, they did 
“not venture to present it to his Lordship. 
“However, the fact remains that the appeal 
‘was not presented to his Lordship on 18th 
"August 1922. On the other hand, it was 
‘filed before the Assistant Registrar. 
dt could not have’ been filed before him 
‘under law, because the Court did not by an 
‘order, so far as I know, appoint him or the 
‘Deputy Registrar as the officer to receive 
appeals during the last vacation under 
‘O. XLI, r. t (i) of the Code in temporary 
gupersession of rule r3 (t+) of the Patna 
"High Court Rules. It may further .be 
contended that the presentation of the 
appeal to the Assistant Registrar 
(or the Deputy Registrar) was valid 
under rule 26 or 27, Chapter VII.of the 
Patna High Court Rules. There are several 
'eonditions which must be fulfilled before 
these two rules can be applied. I lay stress 
‘on only’ one of them, namely, limitation. 
‘According to both the rules, any memoran- 
dum of appeal or application which might 
be barred by time may be presented to the 
Deputy Registrar or the Assistant Regis- 
trar under certain circumstances. But the 
present appeal was not going to be time- 
barred on 18th August 1922. The 


time for presenting it is, as already stated, . 


up to 7th November 1922. Even if the 
period of limitation prescribed for the 
appeal had been expiring on r8th August 
1922, nay, even if it had already expired on 
any previous date during the vacation 
the appeal would have been in time up 


to 23rd October 1922, the day that the. 


Deputy Registrar is 


But a presentation to his. 


But: 


Court re-opened, by virtue of the provi- 
sions of section 4 of the limitation Act. 
Therefore, rules 26 and 27 aforesaid have 
no application to this appeal or any other 
appeal filed before the Deputy Registrar 


Or the Assistant Registrar during the va- 


cation. It may further be contended that 
the presentation to the Assistant or the 
valid because the 
Registrar might have delegated his 
function of receiving appeals under rule 13 


(94), Chapter II of the Patna High Court 


Rules to those officers under rule r4 of 
the | same Chapter on the 
ground that such a function is neither 
of a judicial nor quasi-judicial character. 
With regard to this, my first respectful 
submission is that it is a matter of consider- 
able doubt whether the Registrar can 
‘delegate his powers of receiving a memo. 
of appeal to the Deputy or the Assistant 
Registrar, because, (r) under r. 16. of 
Chapter II of the Patna High Court Rules, 
in the absence of the Registrar or when- 
‘ever the Chief Justice so directs, his po- 
wets and duties under r. 13 (it) of.the 
same Chapter, t.e., of receiving appeals, ete., | 
shall be performed by a Judge or Judges and _ 
not by the Deputy or the Assistant Registrar, 
which shows that the function of receiving 
appeals is of a quasi-judicial character ; ' 
‘and as an example of this I may note that 
when the Registrar was absent on leave 
from 31st May to gth June last memoran- 
da of appeals used to be received by Judges 
and not by the Deputy or the Assistant 
Registrar ;and (2) O. XLI, r. x (1) of 
the Code does not provide that the officer 
appointed by the Court to receive an ap- 
peal (e.g., the Registrar) can delegate his 
powers of receiving it to any other officer. 
My next respectful submission is that, 
apart from the question whether the func- 
tion of receiving a memo. of appeal is of a 
quasi-judicial character or not or whether 
the Registrar can delegate that func- ` 
tion or not, the Registrar did not, asa 
matter of fact, so far as I know, delegate . 
his powers of receiving a memo. of appeal 
to the Deputy or the Assistant Registrar 
so as to entitle them to receive that docu- 
ment during the last vacation. There- 
fore, rule r4 of Chapter II of the Patna 
High Court Rules cannot be relied on. 
Therefore, presentation of the appeal to 
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the Assistant Registrar (or the Deputy 
Registrar) during- the last vacation was 
no' presentation or an invalid one and it 
became valid only when it was presented 
tothe Registrar on 23rd October 1922. 
."For the reasons given above my an- 
swer . to the question: ‘When was the 
appeal validly presented ?' is, that it was 
validly presented on 23rd October 1922. 
“On the 23rd of October 1922, when the 
appeal was validly presented,as shown above, 
. the Bihar and Orissa Court-Fees (Amend- 
ment) Act (II of 1922), which came ihto 
. Operation on. 
in force. Therefore, the memo. of appeal 
. and other documents filed with it ar 
governed by the Court-Fees Act 
(VII of 1870). as amended by the said 
Act II of 1922. According to.the former 
Act as amended by the latter the Court- 
fee on Rs. 36,783-8-3, the value of the appeal, 
is Rs. r,567-8-o. 
Rs. 1,055 according to theformer, Act. 
Therefore, the memo. of appeal is insuff- 
ciently stamped by Rs. 512-8-o. This is 
my answer to the first question whether the 
memo. of appeal is insufficiently stamped 
and, if so, by how much. 
` «There are three other documents accom- 
' panying the memo. of appeal which, according 
to the said Act II of 1922, are also insuffi- 
ciently stamped. One of them is the vaka- 
latnama. It is insufficiently stamped by 
. Re. x. The other two are copies of the 
judgment and the decree. They are in- 
sufficiently stamped by annas4 and 8, res- 
pectively. 
"In the result the appellants having to 
. pay the following deficit Court-fees :— 


l Rs. a. p.: 

On the memo. of appeal se 512 B0 
»  VNakalatnama oo £ OG 
„ Copy of judgment ue do 

» ' ^. decree o 80 
Total: e 514 4 0" 
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The matter came on for hearing .before 
Mr. Macpherson, Taxing Officer of the High 
Court, who submitted the case to the 
tions. - 
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Taxing Judge with the following observa- 


24th August 1922, was ` 


The Court-fee paid is ' 


M ORDER.— "This is a Court-fee matter. 


"The question at issue has been discussed 
at length’ by the Stamp Reporter, and 
I cannot usefully add anything to what 
he has said. But as the question is not 
only of general importance sincea large 
number of cases depend upon it, but also 
urgent as these cases numbering, I am in- 
formed, about 150, cannot be admitted 
until the decision is arrived at, I refer 
the case at once for the final decision of. 
the Taxing Judge under the provisions of 


section 5 of the Indian Court-Fees Act, 1870. 


The question for decision is, whethér a me- 
morandum of appeal or other documents 
filed in the High Court from the 4th August 


to the 23rd August 1922 inclusive is to 


be taken, forthe purposes of the Court- 
Fees Act, 1870, as amended by the Bihar 
and Orissa Court-Fees (Amendment) Act, 
1922, as having been filed on the 23rd 
October, 1922. The fourth day of August. | 
1922 was the first day after the Court 
closed for the long vacation. The twenty 
third day of Áugust was the day before 
the Bihar’ and Orissa Court-Fees (Amend- 
ment) Act, 1922 | came into operation, 
and the twenty-third of October was the 
day-on which the High Court opened’ after 


` the long vacation, 


“This will be taken asa test case as it ig 
typical. The learned Vakils have agreed 


_to appoint one or more of their number 


to argue the matter in a reptesentative. 


capacity, and I am asking the Goverri- 


ment Advocate or in his absence the 
Government  Pleader to represent. the 
Revenue." . "ON 


. Messrs. S. C. Mitter, S. N. Palit, Jadubans 


Sahay- and Hareshwar | Prasad Sinha,- 


for the Appellants. 
Mr. Suitan Ahmad, Government 
cate, for the Crown. 


: JUDGMENT.—This -is a Court-fee matter 
and has been referred to me as a Taxing 
Judge. The first question for determina- 
tion is, whether the memorandum of appeal 
is sufficiently stamped. | 0t sf 4 

The memorandum of appeal was filed - 
before the Assistant Registrar of the High . 
Court on.the 18th of August 1922 :when ' 
thé old Court-Fees Act was in force, Accord; 
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ing to that Act, the memorandum of appeal 
bore Court-fee of sufficient value. The new 
Bihar and Orissa Court-Fees Act (Amend- 
ment) (Act II of 1922) came into force on the 
24th day of August 1922, according to which 
the Court-fee should have been much larg- 
er than has been paid by the appellant. 
The Court was closed for the long vacation 
from the 4th,of August to the z2nd of 
October 1922, "though thefoffices were open 
and the Registrar was on duty. Under 
O. XLI, r. I, the memorandum of appeal 
must be ' ‘presented, to the Court or to such 
officer as it appoints in this behalf." This 
Court has appointed the Registrar to receive 
memorandum of appeal(Chapter TI, rule 13, 
claüse 3, Patna High Court Rules). There 
are ample authorities to show that a memo- 
randum of appeal presented during the 
vacation to the proper officer appointed 


in that behalf will be a valid presentation, - 


although it is open to an appellant to pre- 
. sent a memorandum of appeal on the first 
day of the opening of the Court under 
the Law of Limitation if the time fixed 
for the filing of the same expires during 
a vacation. This.is for the benefit of liti- 
gants. But there is nothing to prevent 
the presentation of a plaint or a memoran- 
dum of appeal during a vacation or even 
on a Sunday, provided it is.presented to 
a proper officer and that officer receives it : 
vide Ununto Ram _ Chatterjee v. Protab 
Chunder Shiromonee (2), Gobind Coomar 


Chowdhry v. Huro Gopal Nag (3) and 
Ram ' Das Chakarbat v. Official 
Liquidator of the Cotton Ginning ` 


Company, Limited (4). Therefore, if the 
Assistant Registrar in this case was the 
officer properly constituted to receive 
. the memorandum of appeal in my opi- 
nion the appeal was then properly presented 
and filed on the r8th of August 1922 and 
the Court-fee payable was that prescribed 
by the Act which was then in force, namely, 
the old Court-Fees Act. 

The chief question, therefore, for deter- 
mination is, whether the Assistant Regis- 
trar was the officer authorized to receive 
the memorandum of appeal in question. 


(2) 16. W. R. 230. 
(3) 3 B. Ia R. App. 72; 11 W. R. 537. 
we A A. a A. W. N. (1887) 34) 5 Ind, Dec, 


He has not been expressly so appointed 
by the Rulesof our Court. The Registrar, 
though on duty, was not in Patna those 
days. It has been urged that he had de- 
legatéd his powers to the Assistant Re- 
gistrar under rule 14 of Chapter II of our 
Rules. ‘There is nothing to show that the 
powers were delegated by the Registrar 
under that rule, even if the Registrar had 
the power to do so and that the receiving of 
the memorandum of appeal was not a 
judicial or guast-judicial matter. 

It is then said that the Assistant 
Registrar must be deemed by  implica- 
tion to have the powers of the Registrar. 
delegated to him. This contention is based 
upon what is said to-have been the practice 
prior to 1919 when the Deputy and the 
Assistant Registrars used to receive appeals 
during vacation. We do not know 
whether they did it under any delegation of 
powers made by the Registrar or’ only 
as a mere matter of practice. I do not 
think that the delegation, if any, prior to 
1919 will be of any avail for the year 1922. . 
In order to apply rule 14 it must be 
clearly shown that there was a delegation 
by the Registrar of his powers to the De- 


-puty or the Assistant Registrar before 


he left for Ranchi during the last vacation. 
Therefore, rule 14 does not help he appel- 
lants in the present case. l 

Under rule 16, in the ene of the 
Registrar, his powers under rule I3, 
clauses (I) to (r3) must be exercised 
by a Judge or Judges: in other words, 
the power of the Registrar to receive an 
appeal under clause (3) of rule 13 could 
only during the vacation and in the absence 
of the Registrar be exercised by a Judge 
of this Court. 'The memorandum of appeal 
should, therefore, have been, in the absence 
of the Registrar, presented to Mr. Justice 
Adami, who was the „Vacation Judge. 
Whether the receiving of a memorandum 
of appeal is a judicial act or not, rule 16 
expressly says that it shall be only within 
the competence of a Judge or Judges of 
this Court, in the absence of the Re- 
gistrar, to receive a memorandum of 
appeal, and in the face of this express 
provision I do not think that the 
Deputy or the Assistant Registrar could 
receive the memorandum of appeal in ques- 
tion, They could only perform such of 


c 


effect to 
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the duties of the Registrar as were enjoined 
upon him under clauses (14) to (23) of the 
said rule. Therefore, although, in my 
opinion, the appeal could be presented 
on the 18th of August 1922 to the Re- 
gistrar or a Judge of this Court, it was 


not properly presented to the Court or. 


to the officer appointed by the Court under 
O. XLI, r. r of the Code of Civil Procedure. 
Therefore, the memorandum. of appeal should 
be deemed to have been presented onthe 23rd 


of October 1922 when the Court re-opened | 


and the Registrar actually received the 
document and noted. on the  order-sheet 
as having been filed on that. date. The 
new Bihar and Orissa Court Fees Act 
which had already come into 
before the 23rd of the October 1922, will 
apply to the present case, and hence the 
memorandum of appeal is insufficiently 
stamped to the extent and the value indi- 
cated by the Stamp Reporter. 

The vakalatnama is also’ insufficiently 
stamped, as is reported by the said officer. 

The copies of the judgments and the 
decrees, to my mind, are properly stamped 
and bear sufficient Court-fees, inasmuch as 


_ they were obtained before the present Act. 


came into force ; and, therefore, the fact that 
they were filed after the present Court-Fees 
Act came into force would not make those 
documents invalid:and unreceivable under the 
new Court-Fees Act. 

This is also supported by the General 
Clauses Act, section 6, clause (c). The 
present Act cannot have the retrospective 
impose a liability upon the 
appellants to pay Court-fee which they 
were not liable to pay on the date when 
the copies were obtained by. them. 

I understand that there are a number 
of cases of this nature. They will all be 
governed by this judgment. 


N. K, Order accordingly. ` 
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‘ALLAHABAD HIGH COURT. 
Civ Revision No. 102 OF 1922. 
November 17, 1922. ` 
” Present -—-Justice Sir P. C. Banerji, Krr., 
BAN GALI MAL, —PLAINTIFP—PETITIONER 
Uersus 
Fira GANGA RAM-ASHARFI LAI— 
DEFENDANTS—OPPOSITE PARTY. 

Civil Procedure Code (Act V of 1908), s. 20— 
Sale of goods—Loan of money—Presumption as 
to place of payment— Cause of action— J wrisdic- ` 
fion. 

Ordinarily, if goods are purchased Or money is 
borrowed, the payment for the goods or re-payment 
of the money inust be presumed to have been 
agreed to be made at the place of residence of the 
seller or the lender as the case may be. 


-Civil revision against an order of: the 
Judge, Small Cause Court at Agra. 

Mr. S. C. Das, for the Applicant. 

Mr. S. B. Johari, for the Opposite Party. 

SUDGMENT.—The only question in this 
case is whether the Court of Small Causes at 
Agra had jurisdiction to entertain the suit. 
That Court has held that it had no jurisdic- 
tion and has returned the plaint for presenta- 
tion to the Court at Budaun. The plaint- 
iff’s firm is at Agra. A contract was made 


.at Budaun with the defendant's firm for 
-sale to that firm of certain goods which were 


to be delivered at Budaun. The goods were 
despatched’ from Agra and delivery was 
taken at Budaun. As the price was not - 
paid, the plaintiff's firm brought the present 
suit at Agra for recovery of the price. The 
plaintiff's agent gave evidence and he said 
that it was agreed that the price would be 
One of the defendants was 
examined and he said that one of the pro- 


.prietors of the plaintiff's firm had said that 


he woüld take the price when he came to 
Budaun. No evidence was given by either 
party in support,of this statement. Ordi- 
narily, if goods are purchased or money ‘is 
borrowed, the payment for the goods or re- 
payment of the money must be presumed 


“to have been agreed to be made at the place 


of residence of the seller or the lender, as the 
In the absence of evidence 
to prove that it was specifically agreed that 


payment was to be made at Budaun 


the presumption would be that payment 
was to be made at Agra. Therefore, 
the Agra Court had jurisdiction to- 


| entertain the suit, it not having been proved 


that payment was agreed to be made at 


* Budaun. The learned Judge of the Small 
Cáuse Court at Agra was, therefore, not 
justified in returning the plaint. I allow 
. theapplication, set aside the order of thé 
Court below and direct that the plaint be 
received back and the case tried on the 
merits. I inake no order as to costs. I 
would advise the parties to come to terms 
instead. of fighting the matter any further. 


S. D. Application allowed. 


ALLAHABAD HIGH COURT. 
Civit, CasE No. 712 OF I92I. 
(CONNECTED WITH SECOND CIVIL APPE 
Nos. 713 TO 716 OF 1921). 
December 7, 1922. 
Preseni.—Mzr. Justice Stuart. 
Khan Bahadur. MOHAMMAD ASGHAR 
- ALI KHAN—PLAINTIFF—APPELLANT - 
- UEFSUS 


RAMMON —DEFENDANT-—RESPONDENT. 

- N.W. P. Land Revenue Act (KIK of 1873), 
s. 66— U. P. Land Revenue Act (III of 190%}, 
s. 86— Customary | due—" Cess’ — Custom— Proof — 
^. Provincial Small Cause Couris Act (IX of 1887), 
Sch. II, Art. 13—Swit to claim ‘ cess” as 
customary due— Nature of swit— Cess”, “siwai”, 
*jamabandi'", meaning of. 

_ A fixed number of cow-dung cakes aud a bundle 
of chaff, claimed annually by a zemindav from his 
tenant as a customary due, not connected with 
land, is a ''cess" within the meaning of the second 
part of section 66 of the old Land Revenue Act 
(XIX of 1873), and section 86 of the U. P. Land 
"Revenue Act (III of 1901). [p. 434, col. 1.) 

A “cess’’ levied in accordance with village cus- 
tom is only recoverable if recorded by the 
Settlement Officer and generally and specially 
sanctioned by. the Local Government; and the 
person claiming it must prove that in the particu- 
lar case these conditions are fulfilled. [p. 434, 
col. 2.] 

Lala v. Hira Singh, 2 A. 49; 1 Ind. Dec.(N. 8.) 
576, relied upon. - 

Sis Ram v. Asghar Ali, 16 Ind. Cas. 422; 
35 A 19; 10 A. L. J. 416, Rangi Lal v. Jassa, 
.35 Ind Cas 208; 38 A 286; 14 A. L. J 393, Sheoam- 
bay Ahir v. Collector, Azamgarh, 14. Ind. 
Cas. 138;°34 A. 358; 9 A. L. J. 431, referred to. ` 

‘If the custom of levying such a “cess’’ or a cus- 
tomary due is recorded by a Settlement Officer, 
it should be recorded in the Wajib-ul-arz or the 
Dasiurdehi, and not in the Jamabandi. -However, 
if it is recorded i in the Jamabandi it cannot be con- 
sidered a as a record of a custom by the Settlement 
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Officer; nor can the Local Government be takeri 
to have sanctioned it merely because the Settle- 
sng = confirmed by it. [p. 434, col. 2; p. 435r 
col. 2 

The evidence that for 20 or 30 years the zemindar 
has been receiving dues paid by his tenants is 
insufficient to establish a custom even in a Province 
where a custom need not necessary be immemo- 
rial. [p. 436, cols. x & 2.1. 

Gokul Dichit v. Maharaj Dichit, 2 A. L. J 
790; A. W. N. (1905) 266, referred to. 

A suit for recovery of a "cess" as a customary - 
due, and not as originating from a contract, is 
covered by clause 13 of the Second Schedule to Act. 
IX ,of 1887 and, therefore, is not a Small Cause 


suit. [p. 434, col. rJ 
The words “cess”, “siwai”, and gene 
explained. [p. 435, col. 1.] 


Second appeal from the decision ‘of the 
Additional Judge at Bareilly, dated the 29th ' 
January I92r. 

JUDGMENT.—Second A pedis Nos. 712 
713, 714, 715 and 716 of r921 all raise the 
same points. They have been argued to- 
gether and can be decided in the same judg- 
ment. The plaintiff who is the appellant 
in all these appeals is a Muhammadan gen- 
tleman of Bareilly who is the zemindar oi 
the village of Nathua Rampura. H asserts, 


as against certain tenants in the village, . 


his right by immemorial custom to certain 


“dues. The dues in question according to 


his allegations were payable in kiud and 
varied in the case of the different tenants. 

In Appeal No. 712 he claims that Rammon 
Brahmin was under an obligation to supply 
him annually with roo cow-dung cakes of 
the value of 4 annas and a bundle of chaff 
of the value of Re. 1. 

In Appeal No. 713 he claims that Jhunna 
Lal Brahmin was under an obligation to 
supply him annually with 200 cow-dung 
cakes of the value of Re. 1 and two bundles 
of chaff of the value of Rs. 2. 

In Appeal No. 714 he claims that Raghu- 
nandan and Ram Sahai Brahmins ' weré . 
under an obligation to supply him annuálly 
with roo cow-dung cakes of the value of 3 
annas and a bundle of chaff of the value 
of Re. I. 

In Appeal No. 715 he claims that 
Pyare Lal Brahmin is under an obligation 


- to supply him annually with roo cow-dung 


cakes of the value of 4 annas and a bundle 
of chaff worth Re. 1. 


In Appeal No. 716 he claims that Kadha 


Brahmin was under an obligation to supply 
him annually with roo cow-dung cakes of 


( aX 
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the value of 8 annas and a-bundle of chaff.. 
of the value of Re. I. : E 
I state these facts to show that the custom- 
ary dues claimed were not claims per capita,’ 
e I am unable to understand why the 
; a varied amongst, themselves.: 
ere is no -suggestion that they were in 
any way based upov the area of the tenart’s 
bolding or the amount of rent paid by 
It would almost appear that the de- 
mands were. fixed arbitrarily. But in every 
case the claim is based on custom.. There 
is no suggestion that-it is based on contract. 
he plaints are very similar. ‘They are to 
. the effect that each defendant. used to sup- 
. ply, these cow-dung cakes and chaff over 
and above his rent.; that the obligation was 
verified and admitted at the time of -the 
settlement also, and that the said payment 
has all along been made according to custom. 
In the 3rd paragraph it is again stated 
that- the right to claim these articles is 
valid and recorded on the basis of custom. 
It suggests that the dues were given to com- 
pensate the zeminday for his generosity in 
permitting his tenants to carry out their 
necessary agricultural vocations in the vil- 
lage upon land in the inhabited ‘area without 
payment of rent. It is necessary to empha- 
sise at the beginning of this judgment that 
the claim is based on custom and.on nothing 
else.. There is no suggestion that any: in- 
dividual defendant ever contracted to give 
these dues, The plaints continue that in- 
asnitich as the defendant in each case has 
Iefused to carry out his obligations the plaint- 
iff should be awarded a money relief in 
respect of the obligations evaded during the 
previous three years. The. Trial Court 
arrived in all cases at the conclusion that a. 
custom was proved and granted the plaint- 
* 1f relief accordingly. The lower Appellate 
Court found that the suits ‘were: not .main- 
teinable and dismissed them accordingly. 
It did not arrive at a clear finding upon the 
question of custom. The. plaintiff . appeals 
here, - The amount of money relief sought 
in-each appeal is very small but the question 
of principle is of importance and it is neces- 
sary to go at some length into the various 
points which have to be decided in order to 
deterniine these appeals. The first question 
which arisesis, are these suits maintainable ? 
The last Settlement of this: village took 
place in the year 1897, while the Land Re- 
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venue Act, XIX of 1273, was in force, and 
before the present Land Revenue Act, Local . 
Act IIL of r9or, came into force. - Under the 
sections relating to the Record of Rights the 
question of the recording of cesses is treated. 
Under section 66 the Settlement Officer 
was ordered to record all the cesses payable ` 
by tenants on account of.the occupation of 
land assessed. to revenue and taken into 
account in such assessment, or which, in the 
case of land.not assessed to revenue,. would 
have been. taken into such account had 
the land been assessed, or in.lieu of which 
proprietary rights had been assigned under 
section 56 (b) and to consolidate the cesses 
with thé amount payable by the tenants. 

The meaning of this provision is quite 
clear. There was to be no future separate 
record of,such cesses. They were to be in 
cluded in the rent and to form part of the 
rent, and, in-those circumstances, they would 
be.recovered with the rent by suit in a Reve- 
nue Court. The remainder of section 66 
deals. with other cesses, that is to say, with 
cesses unconnected with the occupation of 
land, and here a very stringent rule is laid 
down, that unless any such cess is record- 
ed by the Settlement Officer and is generally 
or specially sanctioned by the Local Govern- 
ment it shall not be enforced in any-Civil 
or Revenue Court. The place of record is 
not stated but as the section is.iu the por- 
tion of the Act referring to the preparation 
of the.Record of Rights (which includes the - 
Wajib-ul-arz and the Dasturdehi) it.is clear 
that the record if made by the Settlement 
Officer should be made in the Wajib-ul-arz 
or the Dasturdehi. But the mere entry 
in the Wajib-ul-arz or the Dasturdeli by the 
Settlement Officer would not be sufficient to ' 
legalise the cess, unless, in addition, the’ cess 
was generally or specially sanctioned by the 
Local Government. . This is clear from the 
wording of the section and the principle has, 
in addition, been laid down in an old decis 
sion of this Court in Lala v. Hira Singh (1). 
The section continues that out-of the income 
obtained from cesses not connected with the 
occupation of land the Local Government 
may direct-expenditure to be made on pub- 
lic objects, such as the conservancy of.a 
village o1 its watch and ward. 

The word “cess”: as used. in this section 
and as again used in Local Act HIT of igor ` 

(r) 2A. 49; 1 Ind. Dec. (N. 8.) 576. 
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is not an altogether suitable word to express 


- the meaning of these provisions, for it clearly 


includes two distinct demands. The first 
is a demand by the zemindar for provision 
of certain articles. or the doing of certain 


services, for his own personal benefit. 


“it is better 


ray 


Jasa ‘demand for. dues and 
cases 


When the word is used’ in this sense 
to refer to the demand 
in these 
dues demanded are 


The word “cess”? is also 


* 


the 
‘customary dues. 


-used secondarily to denote demands for 


contiibutions in cash or kind to be devoted 
to the benefit of the village as a whole, and 


- when used in that sense the word would 


‘almost mean a rate. .In Dr. Agarwalla's 


Commentary on the present Land Revenue 
Act, sth Edition, thereis a very valuable 
discussion as to how the two classes of cesses 
originated. This discussion commences at 
page 147. For the decision of these appeals 
I need.only refer to the broad division given 


in section 66. The first class of cesses are 


now recorded. under section 56 of the new 
Act; and the second class of cesses are now 
reco.d.d under section 86 of the new Act. 
It would appear that the lower Appellate 
Court has treated th. claims in these suits 
as claims falling under the first part of sec- 
tion 66 of the old Act and section 56 of the 
present Act. On thi veiw he was ckarly 
right to dismiss the suits, for if these cesses 
were of that class they could only be con- 


. ‘sidered if consolidated with the rent and not 
- otherwise. 


But in appeal it has been press- 
ed before me tha. the plaintiff is really 
claiming cesses o the nature of customary 


. dues such as fall under the second part of 


section 66 of the old Act and section 86 of 
the n w Act. I am ready to consider the 
cases from that standpoint. A preliminary 
objection was taken by the respondents that 
no second appeals lay, as the suits were suits 
of.a Small Cause Court nature for a relief of 
less than Rs. 500. I do not consider that that 
objection will pr.vail, as clause 13 of the 


Second Schedüle to Act IX of 1887 appears 


to.cover the case. This is taking the view 
that the dues claimed are customary dues. 
Of course if the dues had been claimed as 
o.iginating from a contract the objection 


. would have prevailed. 


In spite of the allegation in the plaints 
that these customary dues were payable 


in addition to. the rent I agree with the. 
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learned Counsel for the appellant that they 
are clearly claimed as '' cesses" within the 
meaning of the second part of section 66 of 
the old Act, and he is, therefore, obliged to 
establish that they were recorded by the 
Settlement Officer and generally or specially 
sanctioned by the Local Government. If. 
he cannot establish these points the suits 
must fail, even if he can prove a customary 
tight, as the provisions of section 66 of the 
old Act and section 86 of the new Act lay 
down that no such cesses can be enforced 
in any Civil or Revenue Court even if levied 
in accordance with village custom, unless 
they have been recorded by the Settlement 
Officer and generally or specially sanctioned 
by the Local Government. The decision in 
Lala v. Hira Singh (I) is clear on that point. 
And although it has been decided in Sis- 
ram v. Asghar Ali (2) and Rang: Lal v. 
Jassa (3) that, where there was a contract 
to pay such cesses and the right to collect 


was not based upon a custom, such cesses 


could be enforced, and in Sheoambar Ahir v. 
Collector of Azamgarh (4) that a suit 
for a declaration by a tenant that he was not 
liable to pay cesses, even although his lia- 
bility was recorded in the Wagib-ul-arz, was 
cognizable by a Civil Court, there has never 
been any subsequent decision which has 
modified or overruled the decision in Lala v. 
Hira Singh (x). The decision in question 
lays down clearly and distinctly that a cess 
levied in accordance with village custom 
can only be recoverable if recorded by the - 
Settlement Officer and generally or specially 
sanctioned by the Local: Government. 
The learned Counsel for the appellant 
has argued, however, that these conditions 
are fulfilled in the case of these particular 
claims, and he has referred me to an extract 
from the Jamabandi of the Settlement of 
1897, which he asserts is a record of the cus 
tomin question. Now, it is to be noted that, 
as I read both the old Act and the new Act, 
if such a custom is recorded by the Settle. 
ment Officer it should be recorded in the 
Dasturdehi, which is the recognized record of 
customs. It is d fficult to understand how 
the record of a custom could find place in 
the Jamabandi and the extract before me 
is an extract from the Jamabandi. The 


E r6 Ind. Cas. 422; 35 A. 19; 10 A. L, J. 416. 
3) 35 Ind. Cas. 208; 38 A. 286; 14 A. L. J. 393. 
(4) 14 Ind. Cas. 138; 34 A. 358; 9 A. L. J. 43x. 
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Jamabandi is a revenue paper which shows 
the current arrears, demands and collections 
from every tenant and sub-tenant from the 
village as well as demands and collections 
on account of sitwat. The word stwar may 
be fairly translated as income from  mis- 
cellaneous sources. An income from cus- 
tomary dues of manure and bhoosa would 
undoubtedly be siwai income. But the 


Jamabandi would, in no sense, record the- 


right to obtaim such income and even less 
would it be a record of a custom from 
which such right was derived. It weuld 
merely contain the account that so much 
had been collected in a particular year under 
a particular head. It would, at the most, 
afford proof that such income had been 
collected, but it could not by any possibility 
be considered to be the paper in which a 
Settlement Officer would record the existence 
of a customary cess in such manner as to 
bind the inhabitants of the village. 
when this entry is examined, it is clear that 
the Settlement Officer thereby recorded as a 
fact that certain amounts had been collected 
under certain heads. Hein no way recorded 
that the Zemindar had a customary right 
to make the collections. ‘The entry is some- 
what peculiar. In the Jamabandi, the amount 
of demands, collections and arrears should 
be entered against the name of each indivi- 
dual tenant. The paper might almost be 
considered as a ledger in respect of each 
tenant's liabilities and payments. But we find 
that no entry is recorded against the name 
of any tenant, and that it clearly means 
that, in that particular year, 1897, the zemin- 
dar ‘had stated his annual collections froni 
miscellaneous sources from all the tenants 
in the village in the figures which I now give. 
The heading is “ Items of siwai” and then 
follow the following items :— 


2 
Rs. a. p. 
For collections in respect of one 
quarter of bamboos ze EB 
Realisations in respect of bhoos 3 0 0 
ES - m >? Cow- 
dung .. I 00 
a » 9 Hides 2 00 
Grazing Fees 2$ E 009 
Nazarana : 8 0 0 


It is to be noted that upon the basis of this 
record the zemindar is proceeding now to 
claim, when he had realised Re. 1 in respect 
of cow-dung from all the tenants in the vil- 
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lage; 4 annas from one tenant; Re. I from 
the-second; 8 annas from the third; 4 annas 
from the fourth; and 8 annas from the fifth, 
that is to say, 8 annas more than the paper, 
on which he relies, puts what he had col- 
lected from the whole village. It is also to 
be remembered that there are many tenants 
in this village and that the zemindar is only 
proceeding against five. 

A similar calculation can be worked out 
in respect of the bhoosa, But itis abund- 
antly clear that, whatever evidential value 
the entry in the J/amabandi might have, it 
in no way can be considered as a record of a 
custom by the Settlement Officer. And 
there is not the slightest evidence that there 
was any general or special sanction by the 
Local Government. The learned Counsel 
for the appellants argues that, as the Settle- 
ment was confirmed by the Local Govern- 
ment, the Local Government must be con- 
sidered to have sanctioned every entry in 
the Settlement papers. The point is real- 
ly of no importance, as on my finding there 
was nothing to sanction, but if the Local 
Government had adopted the course which 
is suggested, it would have been going against 
its own ‘rules which had been clearly laid 
down as long ago as 1876 and which on the 
facts beforé me have never been altered, 
These will be found in the Circulars of the 
Board of Revenue of the 1890 Edition (the 
Circular in question, though not cancelled, 
has not been reprinted)—Circular (X) dated 
the 27th of, April 1876— which lays down 
direct instructions as to the recording of 
the cesses under the latter part of section 
66, Land Revenue Áct, and the words used 
are as follows :—“ As to cesses under clause 
2, the Lieutenant-Governor is not disposed 
to give any general or special sanction at 
present. When expensive establishments 
are necessary under clause 3 the Board can 
make special application for sanction of the 
cesses which.it may be desirable to maintain 
basing it on the ground of the necessity of 
providing for the establishment but not on 


‘the expediency of maintaining any special 


class or classes of cess," The meaning of 
this order is very clear. The Act stated that 
it was open to the Settlement Officer to re- 
cord the existence of a village custom per» 
mitting demands in respect of customary 
dues which were not payable directly 
on account of the occupation of land, but 
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that, before those demands could become 
enforceable, it was necessary that they should 
be gerierally or specially sanctioned by the 
Local Government. And the concluding 
portion of the Circular says very clearly that 
in 1876 the Local Government laid down 
as a principle that it did not propose to re- 
cognize ‘such cesses or to permit their en- 
forcement, except in very special cases, when 
it was necessary for the benefit of the village 
to permit stich cesses to be collected in the 
interests of conservancy, public safety or 
the like. There are, of course, many instances 
when the customary right to collect such 
cesses is recorded and sanctioned. A com- 
mon case would be the case of weighing dues 
from which are met the conservancy charges 
ofa market. But this Circular shows clearly 
that Governement only intended to permit 
stich cesses to be legalised as an exception, 
and, in these circumstances, the confirmation 
of a Settlement by the Local Government 
could not,in any way, be held to take the 
place of the sanction required by the Act. 
‘For the above reasons the appeals would 
fail. ` But I am ready to take a further point 
which I have been pressed to consider by 
the learned Counsel for the appellants. He 
argues that if -he can prove a custom which 
would justify the collection of these cesses 
these’ appeals 
agree with him that these appeals should 
succeed even if he could prove such a custom. 
But it is desirable perhaps to decide the 
point as to whether any such custom exists. 
As I have already stated, the lower Court did 
not decide in so many words as to whether 
such a custom existed or not. I do not 
propose to send the case back for a finding 
of fact upon this point. I have sufficient 
materials before me to decide it and I pro- 
pose to decide it under the provisions of 
section 103, Code of Civil Procedure. The 
whole of the. evidence to establish the custom 
is the enrty in the /amabandi, to which I 
have referred, which cannot prove anything 
more than that sums aggregating Rs. 22-8-0 
were collected as stwat in the year 1897. 
(One oi the sums, Rs.8, being on account 
of nazrana and another sum of Re. x being 
on account of grazing dues) the evidence of 
the patwari and a certain number of wit- 
. nesses. ‘The latter evidence goes no further 
than to show that the zemindar has in the 
past 20 or 30 years been receiving dues which 
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were paid by certain tenants. But this 
evidence is absolutely insufficient to estab- 
lish any thing of the nature of a custom. 
I am fully aware that it is not necessary in 
this Province to establish that a custom has 
been immemorial and I have considered 
the principles laid down in Gokul Dichit v. 
Maharaj Dichit (5) and in previous cases. 
But after hearing and going through all the 
above decisions I am satisfied that, applying . 
the most liberal interpretation as to what 
is negessary to establish the existence of a 
custom in this Province, the evidence falls 
ludicrously short of the evidence that would 
be required to establish such a custom. I 
am not even certain that the witnesses are 
honest. It unfortunately is very easy for 
pressure to be put upon tenants to come for- 
ward and depose to the existence of a cus- 
tom in favour of the zemindar. Ido not 
‘say that that has been done here, but I am 
not satisfied with the quality of the evidence. 
And even if I were satisfied with the quality, 
which I am not, there is not sufficient evi- 
dence to establish a custom, This concludes 


the matter. I dismiss the appeals in ques- 
tion with costs. 
S. D. Appeals dismissed. 


(5) 2 A. L. J. 790; A. W. N. (1905) 266. 





NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 
SECOND CIVIL APPEAL- NO. 327 OF 1921. 
November 20, 1922. 
. Present:—Mr. Hallifax, A. J. C. 
MAHARASHTRAYA JNAN KOSH MAN- 
DAL, LTD.—PLAINTIFF—APPELLANT ` 
j versus 


BIJ JULAL—DEFENDANT—-RESPONDENT, 

Civil Procedure Code ( Act V of 1908), O.III,¢ 4 
—Vakalatnama—Omission of  Pleadevs name 
— Acceplance— Presentation— Requirements. of valid 
vakalatnama—Plaint returned for presentation 
to proper Couvt—Vakalatnama, whether to be re- 
turned—Duly of Court—Prevention of injustice— 
Evidence Act (I of 1872), ss 93, 96— A mbigwity— 
Latent and patent—Oval evidence, admissibility cf, 

The presentation of a plaint is not bad in law 
owing to the omission of the Pleader’sname in the 
vakalainama when it is oiherwise clear that the 
vakalatnama was offered to and accepted by the 
Pleader making the presentation. Where a party 
deliveis a duly accepted vakalainama to a Pleader 
without putting his name in the body thereof he 
impliedly authorises the Pleader to fill in the detail 
and if the Pleader simultaneously accepts the» 
vakalatnama and signs his name in token of accept- 
ance the provisions of O, ITI, r. 4, of the Civil 
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Procedure Code are sufficiently complied with. 
[D 438, col. 2] 

Raman Lalji v. Gokul Nathji, 39 Ind. Cas. 462: 
39 A. 313: 15 A L» J. 309, Jairam v. Motilal, 58 
Ind. Cas. 961; 17 N. L. R. 22, Chhayunnessa Bibi v. 
Basivay Rahman, 5 Ind. Cas. 532; 39 C. 399; II 
C. L. J. 285, referred to 

Dhanoolal v. Baji, 37 Ind. Cas. 103; 
R. r89, distinguished. 

Mohammad Ali Khan v. Jasram, 23 Ind. Cas. 
464: 38 A 46; 11 AT. J. 1015 and Pokhpal Singh 
v. Dambar Singh, 6 A. L. J. rr Note, not fol- 
lowed. 

Tf a plaint is returned for presentation to the 
proper Court the original vakalatnama enures for 
the purpose of the suit in the Court in which the 
plaint is subsequently filed under r. 4 (2) of O. III, 


` of the Civil Procedure Code even if it contains no 


. 296; (192 


- ' 


express provision to that effect. [p. 440, col. 2.] 
Eu Mukhun Lal v. Sreckishen Singh, 8 W. R. 
, Rajah Sulto Churn Ghossal Bahadoor v. Suroop 
Chunder Hoss, 12 W. R. 465, Raghunath Singh v. 
Raghubiv Sahat, 15 A. 55; ^ A. W. N. (1892) 222; 
71nd. Dec. (N. S.) 751, Sadashiv Ganpatrao v. 
Vithaldas Nanchand,20 B, 198; ro Ind. Dec. 
(N. S.) tor, Debilal v. Krishna, 67 Ind. Cas. 
2) A. I. R. (N.) 125, referred to, 
Although O. III, r. 4 of the Civil Procedure 
Code, provides .that the authorization of a 


Pleader must be in writing this does not mean that : 


such authorization must bein a particular form, 
or that it must show the Pleader's name in the main 
body of the document. So long as the authority 
is in writing and it states that the party authorizes 
the Pleader to act for him and is signed by the party 
and the Pleader, there is no relaxation of the pro- 
visions of the rule in accepting it. Courts are bound 
to be astute to prevent the defeat of a just claim, 
and it is their chief duty to prevent injustice and 
abuse of their process.[p. 439, col. 2; p. 440, col. 1.] 

A patent ambiguity in a document cannot be 
explained under section 93 of the Evidence Act 
by oral evidence, but,a latent ambiguity can be 
cleared up by extrinsi¢ evidence under section 96 of 
the same Act. [p. 439, col. r.] 

- "Appeal against the decree of the Additional 


District Judge, Nagpiür. dated the 2rst 


.March 1922, in Civil Appeal No. 143 of 1920. 


Mr. A. V. Wazalwar, for the Appellant. 
Mr. S. B. Gokhale, for.the Respondent. 
-. SUDGMENT.—The plaintiff-appellant in 


this case is a Limited Liability. Company 


represented by its Secretary. The defend- - 


ant-failed to pay three calls on shares he 
held in the Company which fell due on the 
6th of January r917 and two later dates, and 
this suit was brought for the enforcement of 
payment of the three amoünts so due. The 
suit was first filed on the 6th of January 1920 
in the Court of Small Causes-of Nagpur, the 
plaint being presented by Mr. 
a Pleader, "who was armed with a proper 
vakalatnama. Jt was correctly held that the 
suit was. not triable by that Court and His 


IN DIAN CASES, - 


I2 N. fi 


` Mr. 


Wazalwar, . 


437 
BijJULAL;. 


plaint was returned ón. the 20th February 
1920 for presentation to the proper Court, 


and it was presented on the same day by Mr. 
. Wazalwar to the Court of the’. Munsif. 


When a plaint is returned under r. 7 of 
O. X of the Civil Procedure Code it is, 


. I understand, the invariable practice in the 
. Civil Courts of these Provinces not to return 


the vakalatnama under which it was origin- 
ally filed. ‘This, as I shall show later, is 
wrong, but the practice was, of course, fol- 
lowed in this case, and Mr. Wazalwar-had 
to obtain a second vakalatnama - before he 
could present the plaintin the Court of:the 
Munsif. In this second vakalatnama, which 
is & printed form, no name was entered in 
the blank space left in the body of the docu- 
ment after the word “Mr.” for the name of the 
Pleader, but it was signed by the Secretary 
of the plaintiff Company and also by the 
Pleader under the printed word “Accepted.” 
All other details were also entered in the:ap- 
propriate places and the one omission passed 
unnoticed at the time. 

(2) Zhe defendant appeared: and con 
tested the claim on pleas mainly based on 
misunderstood and distorted technicalities, 
and the case was closed for judgment on the 
8th May 1920. The learned Munsifs judg- 
ment was on the merits entirely in favour of 
the plaintiff, but in writing it he came across 
Wazalwatr’s vakalainama and noticed 
the defect init. He also imagined there was 
nothing on the record to show that the plaint 
was returned by the Small Cause Court on 


. the 20th of February, and later called on the 


plaintiff to filé a certified copy of the entry 
in the order-sheet of the Small Cause Court 
showing the date of the return’; this was, of 
course, endorsed on the plaint itself as re- 
quired by r. ro (2) of O. VIF. That, 
however, is beside the present point. 

(3) In regard to the defect in the vaka- 
lainama the learned Munsif called on ithe 
plaintiff for an explanation, and the Secre- 


tary of the Compay put in a written appli- 


cation for. permission to amend the vakalat- 
mama by inserting Mr. Wazalwar’s name in 
the blank space, backed by an affidavit that 
he had given the vakalatnama to Mr. Wazal- 
war: intending thereby to appoint him his 


Pleader and that the omission of his name 


from the body of the document was an acci- 


.dent due to haste, as the plaint was returned 
Sather late in the afternoon'of the: 20th of 
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February and it had tobe presented again 
before 5 P. M. on the same day. ‘There 
seems to have been. little necessity of any 
affidavit to establish these, matters. The 
learned Munsif considered it necessary to 
hear the other side, and when the defendant 
appeared he naturally pleaded that there 
had been no proper presentation of the plaint 
on account of the defect in the vakalatnama 
and that no correction of that defect ought 
to be allowed at such a late stage. 

(4) In the judgment it is first found that 
the plaintiff is entitled on the merits to the 
decree he claims, and then held that amend- 
ment of the vakalatnama cannot be allowed 
and, on the authority of the rulings of this 
Court in Dhanoolal v. Baji.(x) and of 
the Allahabad High Court in Mohammad 
Alt Khan v. Jasram (2), that presentation 
of the plaint by the Pleader under the de- 
fective vakalatnama was no presentation 
| in law. The suit was accordingly dismissed 
with an unnecessary expression of the mis- 
taken opinion that the claim for the first 
call would thereby be barred by time ; sec- 
tion 14 of the Limitation Act would operate 
to save limitation if a fresh suit were filed 
even now. The same view of the matter 
of the presentation of the plaint was taken 
in the Court of the District Judge and the 
plaintiff's appeal was dismissed. He has 
now come here in second appeal. 

(5) There are so many points of view 
' from which this decision can be seen to be 
wrong that it is not easy to state them all. 
The ruling of Stanyon, A. J. C., in Dhanoolal 
v. Bajt (1) is easily distinguishable. In 
that case the Pleader who presented the 
appeal had no written authority at all ; he 
- had merely added his signature to the accept- 
ance of a vakalainama given to another 
Pleader, who apparently had the power to 
delegate his authority but had not done so 
in writing. My learned predecessor express- 
ed his concurrence with the ruling of the 
Allahabad High Court in Mohammad Ali 
Khan -v. Jasram (2), but himself drew the 
distinction which I have pointed out when 


he said: “We do not find here, as was the 


case before the Allahabad Judges, a belated 
objection to a mere inadvertent omission 
from the body of the vakalatnama of the 
name of a Pleader whom the appellant de- 


~ (1) 37 Ind. Cas. 103; 12 N. L. R. 189. 
‘(z) 23 Ind. Cas, 494; 30 A. 40; 31 ALL, J. 1015. 


sired to appoint. Here there was no power 
at all in favour of the Pleader who presented 
the appeal, but his unauthorised and im- 
proper signature on a power given to an- 
other Pleader and objection was taken at 
the first hearing, inter partes.” 

(6) The facts of the Allahabad case 
certainly do appear to be exactly those of 
the present case, but I feel bound, with all 
due respect, to dissent from the decision 
on them. Mittra, A. J. C., has already ex- 
pressed his dissent in the unreported* 


case of  Masumbi v. Dongar Singh 
[Second Appeal No. 497 -of 1917, 
dated 24th February i919] in the 


following words: “A preliminary objection 
has been raised on behalf of the respondents 
that the appeal was not properly filed, inas- 
much as the name of the Pleader who filed 
it has been omitted in the body of the vaka- 
lainama. In support of this, reliance is 
placed upon Mohammad Ali Khan v. Jas- 
vam (2). The learned Judges of the Allaha- 
bad High Court follow an earlier ruling of 
that Court in Pokhpal Singh v. Dambar 
Singh (3). I have not been able to trace 
that ruling, and as no reasons are given in 
the decision reported in the Indian Law 
Reports, I must decide the case upon a, 
construction. of the Civil Procedure Code, 
bearing on the point. O. III, r. 4, re- 
quires the appointment of a Pleader to be in 
writing signed by the person for whom the 
Pleader is to appear and to act, and every 
such appointment when accepted by a Plead- 
er shall be filed in Court.. Where a party 
delivers a duly signed vakalainama to a Plead- 
er without putting his name in the body 
of the vakalatnama be impliedly authorises 
him to fill in the detail, and if, as inthis case, 
the Pleader simultaneously accepts the vaka- 
latnama and signs his name in token of 
acceptance, the provisions of the law have 
been sufficienltly, complied with. The ac- 
ceptance is in writing and was made in the 
presence of the party’s agent who executed 
the power-of-attorney. The irregularity 
passed unnoticed in the office, otherwise the 
appellant's Pleader had sufficient time to 
have the oversight rectified. Ihold, therefore, 
that no objection can be successfully taken 
to the proper presentation of the appeal.’ 
(7) I agree in this expression of opinion, 
(3 6 A. L. J. 110 Notes. 


EEG T 
"Since reported in 55 Ind. Cas.415.—[E@] 


t 


. the case. 
: one of the admissibility of evidence. 


' the Pleader authorised by it. 
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and I might add that in the Allahabad case 
it was taken for granted, or rather as settled 
in the previous undiscoverable case, that 
the presentation was invalid, and the only 
matter really examined was whether it made 
any difference that the objection to its 
invalidity was taken at such a late stage in 
The matter seems to me entirely 
'There 
was certainly an authorisation in writing of 
a sort, but its terms are ambiguous and do 
not clearly indicate that Mr. Wazalwar was 
If fdrther 
evidence can be received to clear up that 
ambiguity, then we have it in abundance 


> and the document becomes clear and com- 


plete. If that evidence is to be excluded 
the document by itself cannot possibly be 
called an authorisation of Mr. Wazalwar 
or anybody else. ‘The evidence is undoubt- 
edly excluded in the first place by section 
91 of the Evidence Act, but I am very dis- 
tinctly of opinion that the ambiguity in the 
document is not a patent ambiguity such 
that section 93 of the Evidence Act would 


: exclude evidence to explain it, but is a latent 


ambiguity which may be cleared up by 
extrinsic evidence under section 96 of the 
same Act. The meaning of the document 
as it stands is: “ I give this vakalatnama to 
one of the Pleaders practising in the Court 
of the Munsif of Nagpur." That makes it 
clear that the language was meant to apply 


. to one only of several ascertained persons, 


and evidence may, therefore, be given of 
facts which show to which of these persons 
it was intended to apply. 

(8) “Ihe reasons for the opinion distinctly 
expressed in both the lower Courts that 
amendment of the vakalatnama could not 
possibly be allowed are hard to understand. 
The learned Additional District Judge says 
the mistake can be condoned, but he pro- 
bably meant. to offer sympathy and not 
condonation to the plaintiff, as he goes on 


- tosay that to allow the Pleader's name to be 
inserted after the case had -been closed 


“would be:an act not warranted by law or 
equity." There might conceivably: be: some 
law forbidding such an act, though there is 
not, but equity and ordinary comimon sense 
very loudly demand that that correction 
of the formal defect, if indeed it ean-seriously 
be called a defect at all, should be allowed, 
not refused, The main basis of. the refusal 


in both judgménts appears to be the very c 
sound but inapplicable principle stated in 
"Dhanoolal v. Baji (1) that“ the provisions 
of O. III, r. 4, Civil Procedure Code, 1908, 

are clear and imperative and tbe Courts 

have no power to relax them." There is no 
question, as seems to hdve been assumed, 

of allowing the plaintiff's Pleader to appear 

and act for him without written authority. 

He had a written vakalatnama of a sort, and 
the only question was whether it was of 
the proper sort. The rule provides that the 
authorisation must be in writing, not that it 
must be in any particular form, nor that 
it must show the Pleader's name in the maih 
body of the document. As long as it is a 
writing which states that the party author- 
ises the Pleader to act for him and is signed 
by the party and the Pleader, there is no 
relaxation of the provisions of the rule in 
accepting it. From the document in this 
case it certainly was not apparent at the first 
glance that Mr. Wazalwar was the Plead- 
er authorised by it, but there would be 
just as much doubt if an ighorant European 
plaintiff had given him a vakalatnama in 
which he entered his name as Mr. Budge 
L. Warre, and I feel confident that such a 
‘vakalatnama would always be accepted, 

probably without any question. 

(9). The observations of Piggott and 
Walsh, JJ., in Raman Lalji v. Gokul Nathji 
(4), Which are quoted in Jairam v. Motilal 
(5), as pertinent to that case, are all equally 
applicable here, but only the last two sen- 
tences need be repeated. The learned 
Judges: said: “It is not in the interests of 
the litigants themselvés that a Court should. 
be astute to defeat a claim, not on a consi- 
deration of the merits but on some technical 
point of procedure: There is no defect in 
procedure which anybody is capable of mak- 
ing which cannot, as a rüle, be amended and 
compensated for by an order as .to costs." 
-I would go further and say that the Courts 
are bound to be astute to prevent the defeat 
of a just claim in this way ; the astuteness 
shown here was not only for the promotion 
of injustice but also mistaken and, above all, 
came spontaneously from’ the Court. . In 
allowing -an- amendment to be made in 
exactly similar circumstances to those of 
the present cases in Chhayunnessa Bibi 


- (ay 39 Ind. Cas. 462; 39 A. 343% 3 5 = ae J- 309. 
(5) 58 Ind. Cas. 961; 17 NoE, Re 
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. . Ww. Basirar Rahman (6) the learned Judges 


of the Calcutta High Court remaiked : “No 
comprehensive formula can be framed to 
define precisely the power of a Court to 


callow such amendments to be made, but 


‘this much may be laid down as the cardinal 
rule, that the allowance of amendments must 


. in every stage of the case rest with the dis- 


S Li 


 ' stances of each case. t 
. ments may be laid.down, it is this: that they 


cretion of the Court, and that discretion 
‘must depend largely on the special circum» 


must not be allowed to prejudice the sub- 


. -stantial rights of the party in favour of whose 
' opponent the amendment is allowed, but 


observing due caution in that regard, the 
time and extent of each amendment are in 
the judicial discretion of the Court." 

(10) I am prepared to go much further 
in this particular case and to say that even 
if the defect in the vakalatnama had been 


brought to the notice of the Court by the . 
. defendant, it would have been practically 


outside its discretion to refuse to allow the 
amendment. 
Lord Penzance observed that “ procedure 


` is-the machinery of the law after all, the 
. channel and means whereby law is adminis- 


tered and justice reached ;it strangely de- 
parts from its proper office, when, in place 
of facilitating, it is permitted to obstruct 
and even extinguish legal rights, and is thus 
made to govern where it ought to subserve."' 
Section 151 of the.Civil Procedure Code re- 
minds us of the inherent and already exist- 


. ing power of a Court to prevent injustice 


and abuse of its own process. But to do 


. .that is much more than a matter within the 


power of the Court; it is its first duty, and 
indeed the chief if not the only object of its 
existence. Here the irregularity or defect 
in.form or procedure, if any such term is 
applicable, has not made one atom of differ- 
ence to anybody;.nobody has been damaged 
or benefited by it in the slightest degree, and 
if throwing out the plaintiff's claim for such 


. & reason is not allowing or rather perpetrat- 


ing an injustice, and if letting the defendant 
succeed for such a reason is not helping him 
to abuse the process of the Court to his un. 
righteous advantage, I do not know what in- 
‘justice or abuse of the process of the Court is, 


(6) 5 Ind. Cas. 532; 39 C. 399; 11 C. L. J. 285. 
(7) (1879) 4 A. C. 504 at p: 525; 48,51. J. C. P, 
7035; 41 Ll. T. 418128 W. R,-97. 


If a limit to amend- ` 


In Kendall v. Hamilton (7): be inserted pro majore cautela. 


(ii) Another of the reasons for which 
it must be held tha: Mr. Wazalwar had full 
and proper authority to act for the plaintiff 
and to present the plaint in the Court of the 
Munsif, is that the vakalainama which he 
presented with jt in the Small Cause Court, 
was still in force and empowered him to pre- 
sent the plaint in the Munsif's Court as well, 


. though it was wrongly retained in the Small 


Cause Court when the plaint was returned to 
him. As far as I have been able to ascer- 
tain, the printed forms of vakalainamas used 
in these provinces contain no express provi- 
sion authorising the Pleader to present the 


_ plaint in another Court if it should be return- 
ed under r. 7 of O. X by the Court to, 


which it is originally presented, and I : 


. would call the attention of the Bar Associa- 


tion, as I did in another case decided earlier 
in the year, to the desirability of having 
some such express provision in the printed 
forms generally used. The provision is, 


.jn my opinion, not actually necessary, as 


I shall, proceed to explain, but it might well 
The number. 
of cases that are instituted on the last possi- 


. ble day, as this was, is astonishingly great, 


and when the plaint in such a case is returned 
to the Pleader who filed it, if he has to get a 
fresh vakalatnama and his client does not 
happen to be present, the- suit is bound to 
be time-barred. 

(12) But it appears to me that the ori- 
ginal vakalatnama enures for the purposes 


_of the suit in the Court in which the plaint 


is subsequently filed,, under r. 4 (2) of ` 
O. IJI, even if it contains no express pro- 
vision to that eflect, and therefore, ought in 
every case to be returned along with the 
plaint. That it must be returned, if it doces 
_contain such'a provisicnis,of course, beyond 
- question, but I doubt whether a vakalainama 
.has ever been examined to see whether it 
did or did not. The express.provision that 
a vakalainama remained in force till all 
proceedings in the suit were ended first 
appeared in the Procedure Code of 1! 82. 
But.the principle had been accepted long 
.before that. In 1867 in Shah Mukhun Lal 
.v. Sreckishen Singh (8) the Calcutta High - 
„Court allowed a Pleader to appear without ` 
‘fresh- authority in an application for leave 
-to appeal to-the- Privy -Council,. because he 


i. (BBW. R. 92. 
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had filed a vakalatnama in the appeal to 
the High Court. Similarly, in 1869, the 
Pleader who had appeared in the original 
suit which was dismissed in default was 
held in Rajah Sutto Churn Ghossal Bahadoor 
v. Suroop Chunder Doss (9) not to require 
a fresh vakalatnama to enable him to file an 
application for restoration. 
Raghunath Singh v. Raghubir Sahai (xo) the 
Allahabad High Court allowed a Pleader to 
put in-an application for the restoration of 
an .appeal that had been dismissed in 
default by virtue of the vakalatnama author- 
ising him to conduct the appeal. Lastly, 
the Bombay High Court in 1895 enunciated 
in Sadashiv Ganpatrao v.' Vithaldas Nan- 
chand (11) the principle that has always 
been accepted since then, that for the pur- 
poses with which we are now concerned 
execution proceedings are a part of the ori- 
ginal suit. [Debilal v. Krishnaji (12).] 
I cannot see how the presentation of a plaint 
in another Court, after its return by the 
Court to which it was first presented by 
mistake is less a continuation of the original 
suit than the various proceedings mentioned 
in these cases. 

(13) Finally, I may add this. If the de- 
fect in the vakalaínama were an absolute 
technical bar to the success of the plaintifi's 
suit, I should still feel bound to carry out 
my duty of passing such orders as are 
necessary to prevent injustice. Those orders 
would be that the defendant should pay the 
whole costs of this litigation up to the pre- 
sent, and delivery of this judgment would 
be held up till the plaintiff had made all 
arrangements to file a fresh suit on the day 
of its delivery. Under section r4 of the 
limitation Act that suit would be treated as 
filed on the day on which the original pre- 
sentation was made in the Small Cause Court. 
It may be that on these fndings the re- 
spondent is iu strictness entitled to have 
the case remanded to the lower Appellate 
Court fora decision of the appeal on the 
merits which has not been given in that 


Court, though I do not think heis. But 
his learned Pleader does not ask for 
(9) 12 W. R. 465. 
(ro) v 55; A. W. N. (1892) 222; 7 Ind, Dec. 
N. S) 7 
| (11) B 198; 10 Ind. Dec "a 631. 
(12) 67 Ind. Cas. 296; (1922 2) A LR. (N.) x25. 
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go 


any such remand, seeing ET the decision 


isa foregone conclusion ‘and the remand 


can only add to the costs he will have 
The decree of the lower 
Appellate Court will be set aside and in 


lieu of it a decree will issue ordering the 


defendant to pay to the plaintiff Company 
the full amount claimed together with inter- 
est thereon at five per cent. per annum from 
the date of the institution of the suit till 
the date of actual payment and also all the 


, costs of the whole litigation. 


G. R. D. Decree. set aside, 


ALLAHABAD HIGH COURT. 
SECOND Civil, APPEAL NO. 1092 OF 1921, 
January 9, 1923. 

Present -—Mr. Justice Gokul Prasad. 
LACHMAN DAS AND ANOTHER— 
DEFENDANTS—APPELLANTS 
VeYSUS 


MULCHAND AND ANOTHER—PLAINTIFFS— 


RESPONDENTS. 

Pleadinzs—Suit for ejectment of tenant—Denial of 
plaintiff's “title —Tenancy not proved—Ownership 
found in plaintiff —Decree for ejeciment, whether may, 
be passed ~ — Fraudulent tvansfer—f:vaud carried out 
— Advantage of one’s own fraud—Estoppel, 


Where ia a suit for ejectment of a tenant the 
defendant denies the title of the plaintiff to the 
property, the latter, if he proves his ownership, is, 
entitled to a decree for ejectment even though he 
fails to prove the specific tenaucy set up by him, 
as in such a case the defendant cannot be said to 
have been taken by surprise.. [p. 442, col. 2.] 

Balmahund v. Dalu, 25 A. 498; A. W. N. (1903) 
112 (F B.j, relied upon. 

Shivabasava v. Sangappa, 29 B.I; IÀ L 
J. 637; 8 C. W. N. 865; 6 Bom. L. R. 770; 8 
Sar. P. C, J. 720; 31 I. A. r54 (P. C.), distinguished. 

If an owner of a certain property transfers it 
fraudulently in order to defeat his creditois and 
thus succeeds in compounding the claims of all 
his creditors for much smaller amounts than they 
were entitled to, he is precluded from subsequently 
putting forward his own title to the property by 
taking advantaz ze of his own fraud. [p. 442. col. 2.] 

Pelherpermal Chetty v. Muniandy Servai, 5 


A. L. J. 290; ro Bom. L. R. 590; 12 
C. W. N. 562; 7 C. L. J. 528 ; 14.Bur. L. R. 108; 
35 C. 551 ; 18 M. L. J. 277; 351. 4.98; 4 M. L. T. 


I2; 4L. B. R. 266 (E: CJ, followed. 
Second appeal from the decree of the 


District "Judge, Jhansi, ial the 7th of 
Apri! I921. 


* 
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‘Mr. Haribans Sahai and Dr. S. N. Sen, 
for the Appellants. 

Mr. S. P. Sinha, for Dr. S. M. Sulaiman, 
‘for the Respondents. 

JUDGMENT.—This is a defendant's 
appeal arising out of a suit for ejectment 
and arrears of rent brought against them 
by the plaintiff. The pleas taken in defence 
"were that the plaintiff was not the owner 
-of the house, he having sold it to his own 
- father-in-law in 1895. It was further plead- 
ed that the defendants had become owners 
thereof by virtue of adverse possession for 
more than 12 years. It also came out that 
during the trial of the suit in the First 
Court the plaintiff had sold the house to one 
Khub. Chand. The Trial Court found, (x) 
that the plaintiff was the owner, (2) that the 
tenancy had not been proved, and (3) that 
the defendants did not acquire title by 
prescription. It decreed the claim for eject- 
ment and dismissed that for rent. The 
defendants went up in appeal and the plaint- 
iff filed cross-objections. The learned Judge 
ofthe lower Appellate Court confirmed the 
findings of the First Court and dismissed the 
appeal. He also found that the sale of 
1895 by the plaintiff to Bansi Dhar, his 
father-in-law, was made to defeat creditors 
and was fictitious and fraudulent with the 
result that the plaintiff compounded the 
claims of the creditors at annas four in the 
rupee with some and at annas eight in the 
rupee with the others and, therefore, the 
defendants could not rely on that sale in 
defeasance of the plaintiff's claim. He 
.also' held that the second sale made during 
the pendency of the suit did not affect the 
` claim. The defendants come here in second 
appeal and their first contention 1s, that the 
plaintiffs claim, based on the tenancy of 
the defendants, having failed the suit should 
have been dismissed and reliance has been 
placed on the case of Shivabasava v. Sangappa 
(x). That case does not apply to the facts 
of the present case, but the case which is 
exactly on all fours with the present case 
is the case of Balmakund v. Dalu (2), where 
it was held that, although the plaintiff failed 
to prove the specific tenancy set up by him, 


(a) 29 B. r; 1 Á. L. J. 637; 8 C. W. N. 
865; 6 Bom. L. R. 770; 8 Sar. P. C.J. 720; 31 


I, A. 154 (P. C). ; 
(a) 25 A. 498; A. W. N. (1903) 112 (F. BJ). 
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he was entitled to a decree on the ground 
of ownership, because the defendant had 
in no way been taken by surprise. In. 
this case also the plea of ownership has 
been tried and found against the defendants. 
This ground of appeal fails. The second 
plea taken in appeal is, that the plaintiff 
having succeeded in carrying out the fraud 
under the sale-deed of 1895 and being able 
to compound the claims of his creditors 
for much smaller amounts than they were 
entitled to, is now precluded from putting. 
forward his own title to the property by 
taking advantage of his own fraud. ‘This 
plea has a good deal of force behind it [see 


the case of  Peiherpermal Chetty v. 
Muniandy Servat (3) ]. This plea must 
prevail. The third plea taken is that 


the plaintiff had no title at the date of the 
decree because of the sale of the 26th of 
November 1919 during the pendency of the 
suit in favour of Khub Chand and reliance 
is placed on the case of Ram Gopal 
v. Piart Lal (4). It is not necessary 
to deal at length with this plea, because the 
suit ought to have been dismissed on the 
second plea which I have discussed above. 
The upshot of the above findings is, that 
the plaintiff's suit ought to have been dis- 
I, therefore, allow the appeal, 
set aside the decrees of the Courts below 
and dismiss the plaintiff’s claim with costs 
in all Courts. 


S. D. Appeal allowed. 


(3) 5 A. L. J. 290; 10 Bom. L. R. 590; 12 C. 
W. N. 562; 7 C. L. J. 528; 14 Bur. L. R. 108; 
35 C. 551 ; 18M. L. 3.277; 35 L 4.98; 4 M. L. T. 
72; 4 L. B. R. 266 (P. €). 


(4) 2I Å. 441 atp. 445; ^. W. N, (1899) 163; 
9 Ind. Dec. (N: s.) 988. 
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NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 
MISCELLANEOUS CIVIL APPEAL No. 23 OF 
1022. 
November 25, 1922. 
Present -—-Mr. Batten, J. C. and 
Mr. Hallifax, A. J.C. 
Rant Saheba.Rant DHAN KUMARI DEVI 
—NON-APPLICANT—AÀPPELLANT 
| UVEF SS 
Thakur MAHENDRA SINGH-—APPLICANT 
— RESPONDENT. 

Guardians and Wards Act (VIII of*x18g0), 
$5. 17, I9, 25—Minor— Father not unfit—Guardian, 
appoiniment of—Father, suit by, for custody of 
minor, competency of. 

No order declaring or appointing a guard- 
ian of a minor’s person can be made under section 
I9 of the Guardians and Wards Act during the 
lifetime of the  minor's father unless, in the 
opinion of the Court, he is unfit to be such a 
guardian. |p. 444, col. r.] 

Annie Besant v. Narayaniah, 24 Ind. Cas. 290; 
38 M. 807; 27 M. L. J. 30; 18 C. W. N. xo89; 1 L. W. 
520; (1914) M. W. N. 585; 16 M. L. T. 165: 22 C. L. 
J. 253; x6 Bom. L. R. 625; 12 A. L. J. 1155; 4r I. 
A. 314 [P. C.), followed. 

The provisions of section ro of the Act are not 
subject to those of section 17, but expressly 


override them. [p. 444, col. r.] 
There is no provision under the Guardians and 


Wards Act by which a father can obtain the cus- 
tody of his minor child who has never been in his 


custody before. (p. 444, col. 2.] 

Achratlal Jekisendas v Chimanlal Parbhudas, 
37 Ind. Cas. 215; 40 B. 600; 18 Bom. I. R. 582, 
referred to. 

Sham Lal v. Bindo, 26 A. 494; 1 A. L. J. 266; 
A. W. N. (1994) 135, not followed. 

Appeal from the order of - the District 
Judge, Saugor, dated 27th April 1922, in 
Miscellaneous: Judicial Case No. 40 of 1921. 

Messrs. M. Gupta and G. L. Subhedar, 
for the Appellant. 

Dr. H. S. Gour, for the Respondent. 


JUDGMENT.—This appeal and the cross- 
objection filed by the respondent under r. 22 
of O. XLI, First Schedule of the Civil 
Procedure Code, arise from an order of 
the District Judge, Saugor, under 
the Gaurdians and Wards Act, VIII 
of 1890, appointing guardians of the person 
and property of the minor daughter of the 
respondent, a little girl 3 years old. The 
respondent, Thakur Mahendra Singh, a 
Deputy Collector in the United Provinces, 
applied under section g of the Act tobe 
appointed the guardian of the person and 
property of his minor daughter. The 
non-applicant, the present appellant, 
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is the ^ maternal grandmother of the 
minor who since her birth has resid- 


ed with her and her husband, who died 
during the proceedings in the lower Court. 
(It is to be mentioned that though the order- 
sheet of 25th February. 1922 states that he 
is dead. and his name is struck off, his name 
is even now to be found throughout the re- 
cord as the first non-applicant). The minor’s 
mother, the respondent’s wife, died short- 


— ly after the birth of the child. ‘The learn- 


ed District Judge appointed the minor's 
father and grandmother as joint guard- 
ians of the person and property of the 
minor until she completes her seventh 
year, ordering that till that date she is to 
remain: in -the custody of the grandmother 
and the father is at all times to be allowed 
to have access to her. As regards the prop- 
erty, it was ordered that the shares and 
other property of the minor shall be trans- 
ferred by the grandmother into the joint 
names of herself and the child's father and 
interest shall be invested in Government 
Securities for the minor's benefit. It was 
also ordered thaton the minor's complet- 
ing .her seventh year she and all her prop 
erty are to be handed over to her father 
who will thenceforth be the sole guardian 
of her person and property. | 
In this Court neither party wishes to 
have any interference made with the order 
of the District Judge regarding the minor’s 
property. The grandmother appeals against 
the limitation of her guardianship to the 
completion of the minor’s seventh year and 
asks that she may remain as joint guardian 
of the minor’s person until the girl attains 
her majority. The father makes a cross- 
objection claiming to be appointed the sole 
guardian of the person of his minor daughter. 
The learned Judge is of opinion that 
sub-section (b) of section rg of the Guard- 


ians and Wards Act precludes the Court 


from appointing any one other than he 
father of the minor as guardian of the minor 
unless the minor’s father is found by the 
Court to be unfit to be guardian of the 
minor’s person. He has, however, ex- 
pressed the view that section 19 is subject 
to the provisions of section 17 of the Act 
and has held that he is bound to consider 
what will -be for the welfare of the minor. 
In view of the principles laid down in sec- 
tion 17 he has made the arrangement de- 
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tailed above. The learned Judge has taken 
a wrong view of the law, and has read 
the word “unfit ”?” in section Ig as mean- 
ing “less fit than some other ‘possible 
person,” The relevant portions of sec- 
tion r9 are as follows: “Nothing in this 
Chapter shall authorise the Court, .. . to ap- 
point and declare a guardian of the person 
.... Of a minor whose father js living, and is 


not, in the opinion of the Court, unfit to. 


be guardian of the person of the minor.” 


Section 17 is in the same Chapter of the. 


Act and it is clear that nothing in section 
I7 authorises the Court to appoint any 
guardian of the person of a minor whose 
father is living and is not unfit to be her 
guardian. "The words of section r9, so far 
from being sübject to the .provimons of 
section I7, expressly override them. No 
other view of the meaning of section 19 
is possible, but if any authority is needed 
it is to be found in the judgment of their 
Lordships of the ‘Privy Council in Annie 
Besant v. Narayaniah (x), a case cited by 
the learned Judge himself, where it is said: 
“no order declaring a guardian could, 
by reason of the 19th section of the Guard- 
ians and Wards Act, 1890, be made during 
respondent's life unless in the opinion 
of the Court he was unfit to be their 
guardian, which was clearly not the case.” 
Here the Court has found the father a fit 
person to be a guardian of the minor, for 
the learned Judge. has appointed him to 
be a joint guardian. While a father is 
alive who is not unfit to be guardian of the 
minors person, no one, not even the 
father himself, can be appointed guardiam 
of the minor’s person. In holding that 
the father's remedy lay by an application 
to be made a guardian of the person of his 
minor daughter under the Guardians and 
Wards Act and not by a separate suit, 
the learned Judge has relied on Sham Lal v. 
Bindo (2) in which it was held that a suit 
would not lie and that the father should 
make an application under the Guardians 
and Wards.Act. It is to be observed that 
the learned Judges made no reference to the 
provisions of section 19, Guardians and 


(1) 24 Ind. Cas. 290; 38 M. 807; 27 M. L. J 30; 


18 C. W. N. 1089; 1 L. W. 520;(1914) M. W. N. 
585; 16M. L. T. 165; 20 C. L. J. 253 ; 16 Bom. | 


L. R. 625; 12 A. L. J. 1155 i: 41.I. A. 314 (P. C). 
(2): 26 A. 594 ; I A. L. J. 260; A. W. N. (1904) 
Woe ; mE 
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Wards Act, which apparently was not 
brought to their notice. In Achratlal 
Jekisendas v. Chimanlal Parbhudas (3) it was 
held that where the parents are not Euro- 
pean British subjects no one can be appoint- 
ed guardian: of the person ofa minor if 
the father is alive and is not, in the opinion 
of the Court, unfit to be the guardian of the 
minors person. It was also held that the 
father had no remedy under section 25 of the 
Act since he had never had the custody 
of his infant child; the same is the case 
heré There is thus no provision under 
the Guardians and Wards Act by which 
the father in this case can obtain the cus- 
tody of the child. The application to the 
District Judge was misconceived and the 
District Judge had no power to pass the 
order which he has passed appointing guard- 
iaus of the minor's person. 

The order of the District Judge so far 
as it relates to guardianship of the person 
of the minor is set aside and the application 
made by the respondent to the District 
Judge is dismissed. The parties will bear 
their own costs throughout. 


G. R. D. Appeal dismissed. 
R 3), 37 Ind, Cas. 215; 40 B. 600; 18 Bom. L 
. 582. : 


ALLAHABAD HIGH COURT. 
SECOND CIVIL, APPEAL, NO. 1193 OF.1921I. 
January ro, 1923. 
Present -—Mr. Justice Gokul Prasad. 
MUKHTARA—DEFENDANT—APPELLANT 
VEYSUS 
SARDARA—PLAINTIFF—RESPONDENT. 
Civil Procedure Code ( Act V of 1908), O. XLI, 
yy, 25, 26, 3r— Issues referred to lower Couri— 
Return received — No objection made within time— 
Duty of Apbellate Court. 

On the receipt of findings on issues referred to 
a lower Court, under r. 25 of O. XLI, Civil Procedure 
Code, it is the duty of the Appellate Court, under 
r, 31 of O. XLI, to consider the findings on the 
merits even if no objection has been preferred under 
r. 26 of O. XLI, within the time fixed by the Court. 

Mumia? Begam v. Fateh Husain, 6 A. 391; 
A. W. N. (1884) 129; 4 Ind. Dec. (x. S.) 61, followed. 

Second appeal against the decree of the 
Additional Judge, Meerut, dated the 4th 
of August 1920. 

Mr. S. D. Sinha, for the Appellant. 

Mr. S. B. Johari, for the Respondent. 

JUDGMENT.—This is a defendant's 
appeal arising out of a suit for possession 
of a house against the defendant as a tres- 


passer, The suit was decreed by the Court 
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of first instance. The defendant went up 
in appeal and the learned Judge of the 
lower Appellate Court referred certain issues 
for trial to the Court of first instance. After 
the findings which were against the defend- 
ant had been received the defendant failed 


to prefer. objections to the findings within 


ten days’ time allowed. The learned Dis- 
trict Judge thereupon without considering 
the findings on the merits decided the appeal 


considering those findings to be final, and. 
dismissed the appeal. The defendant comes. 


here in second appeal and says that this 
action of the learned District Judge was 
not warranted by law, and that he ought 
to have himself considered whether the 
findings were, good or bad findings and 
should have then decided the case. In 
support of this contention the case of Mumiaz 
Begam v. Fateh Husain (1) has been referred 
to me. This contention is fully borne out 
by the ruling relied upon and the learned 


District Judge ought to have himself con- 


sidered the correctness or otherwise of the 
findings returned by the Munsif before 
deciding the appeal. I, therefore, refer the 
following issue to the lower Appellate Court 
for decision :— | 

(i) Was the house in dispute appur- 
tenant to Shibba's holding or not, and did 
: ee to the zemindar on his dying issue- 
ess 

The Court below will decide the issue on 
the evidence already on the record and 
return its finding to this Court at an early 
date. On receipt of the finding the usual 
ten days will be allowed for objections. 

S. D, Issue remitted. 

(r) 6 A, 391; A. W. N. (1884) 129; 4 Ind. 
Dec, (N. 8) 61. : 





NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 
SECOND Civi, APPEAL NO. 449-B OF 1921. 
November 20, 1922. 
Present.—Mr. Kotwal, A. J. C, 
ARJUN—DEFENDANT—-APPELLANT 
: versus — o 
NARAYAN-—PLAINTIFF—RESPONDENT, 
Transfer of Property Act (IV cf 1882) s. 
li4—Lsase— Non-payment of reni— Forfeiturve, re- 
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lief against—Peviod of grace in lease, effect o,— 
Failure io pay arrears in lower Court— Plea of 
payment— Failure to prove-— Relief against forfeiture, 
grant of—Discretion of Court. 

The fact that a period of grace is allowed 
by a lease for the payment of rent is 
no bar to the granting of relief against 
forfeiture, as the law treats the condition of forfei- 
ture as a penalty intended to enforce the payment 
of the rent and liable to be relieved against by the 
Court. [p. 446, col. 2.] 

A Court of Appeal is not precluded from granting 
relief against forfeiture because the offer to pay 
the arrears was not made in the lower Courts. 
[P. 447, co. i] — š l 

Vidyapurna Thirtha Swamiar v. Rangappayya, 
21 Ind Cas 405; 25 M. L. J 486; 14 M. L. T. 344; 
(1913) M. W. N. gor, followed. 

The failure of a tenant to prove a plea of 
payment set up by him does not necessarily in 
itself disentitle him to the equitable relief against 
forfeiture. [p. 447, col. rj 

Ramakrishna Mallay v. Baburaya, 17 Ind. Cas: 
947; 23 M. L. J 715: x2 M. L. T. 656, followed. 

But a Court does not exercise its discretion 
improperly in refusing to grant relief against for- 
feiture when there is the failure of. the plea of the 
payment coupled with the failure to offer the 
arrears during the hearing in the lower Courts and 
particularly the fact that a sufficiently long period 
of grace given by the lease was allowed to pass 
without payment. [p. 447, col. 1.) 

Appeal from the decree of the Second 
Additional District Judge, Amraoti, dated 
23rd November 1921, in Civil Appeal No. 
121, of 1921. 

Sir B. K. Bose, Messrs. V. Bose and R, R. 
Jaiwant, for the Appellant. 

Mr. M. B. Niyogt and Mr. K. V. Brak- 
ma, R. B., for the Respondent. 

JUDGMENT —The plaintiff's father Madho- 
bhat was the manager of the Shri Narshi. 
wa Saraswati Deosthan of Anjiin the Kela- 
pur Taluk till 1920 when he was removed 
from the management, and the plaintiff was 
appointed in his place. In 1901 Madhobhat 
had given to the defendant a permanent 
lease in writing of S. No. 9 of Mouzah 
Anji which belonged to the Deosthan. ‘The 
plaintiff as manager of the temple sues for 
posséssion of the field on the grounds, among 
others, that the lease was not for the benefit 
of the temple and Madhobhat had no author- 
ity to give it, and that it had been forfeited 
for non-payment of rent for the year 1919-20 
under an: express condition ot forfei- 
ture in the lease. The Trial Court held that 
Madhobhat had exceeded. his powers in 
giving a permanent lease which was not for 
the benefit of the temple and that the defend. 
ant had by non-payment of the rent for- 
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feited his lease, and decreed the plaintiff's 
suit. The lower Appellate Court found 
that the lease was for the benefit of the tem- 
ple. It, however, confirmed the decree of 
the Trial Court on the ground that the 
defendant had forfeited his lease by non- 


payment of rent for the year r919-20. It: 


held that under the special terms of the 
iease it could not grant relief against forfei- 
ture, nor did it appear to it necessary to 
do so. The defendant appeals. 

In his grounds of appeal he urges that the 
condition in the lease and kabuliyat is real- 
ly not one of forfeiture and that in any case, 
the forfeiture should have been relieved 
against. The respondent by way of objections 
urges that the permanent lease was not for 
the benefit of the temple and should not have 
been given effect to. He does not dis- 
pute that relief can be granted on equitable 
grounds in the present case which is one of 
an agricultural lease. The learned Advo- 
cate for the appellants who argued this 
appeal had apparently been given to under- 
stand that a kabuliyat corresponding to the 
patia (Exhibit P-2) but containing somewhat 
different recitals was filed in the record. The 
kabuliyat, however, has not been filed and 
consequently he gave up his first ground. 

The patta states:— 

“S. No. 9 * * * * has been leased out 
for Rs. 28. Accordingly you should 
cultivate the same and: pay the lease money 
on the rsth January.* * Unless you relin- 
quish the field I would not take it from you 
and would not remove you from possession, 
but if you fail to pay the lease-money by 
the end of August the field would be taken." 

It is now admitted by the appellant's 
Advocate that this amounts to a condition 
of forfeiture. 

Ás regards. relief against forfeiture, the 
lower Appellate Court writes:— 

“But. the document -Exhibit P-2 shows 
that the rent was payab e on the 15th Janu- 
ary each year and though the provision as 
to forfeiture is penal, it gave the defendant a 
period of grace till the end of August for 
payment. In such a case it cannot be said 
that the provision as to forfeiture was in- 
tended to be in terrorem which the Court 
should ^ relieve against [see Naraina 
Naika v. Vasudev Bhatta — (x))." 


(1) 28 M. 389; 15 M, L. J. 208. 
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The case cited above was considered in 
Appayya Shetty v. Mahammad Beart 
(2) where the fact that a period 
of grace was allowed by the lease was held to 
be no bar to the granting of relief against 
forfeiture. To the same effect is the case 
in Krishnaji Govind v. Sitaram Hanmant 
(3). The law as to forfeiture for non- 
payment of rent in England, to which a suffi- 
cient reference has been made in Appayya 
Shetty v. Mahammad Beari (2), goes further 
than the enacted law in India and allows: 
reliefseven after judgment. In my opinion, 
the later Madras decision and the Bombay 
case take the proper view. The law treats 
the condition of forfeiture as a penalty in- 
tended to enforce the payment of the rent 
andliable to be relieved against by the 
Court. Assuming that the period of grace 
till the end of August did not find place in 
the lease in dispute and that the condition 
of forfeiture was to operate on default in 
payment on the r5th January, the condition 
would undoubtedly have been penal. and in 
such a case the extent of the relief in point 
of time would have been within the discretion 
of the Court. To contend that the fixing of 
a period of grace in the lease ties the hands 
of the Court is to contend that it is open to 
the lessor to take away the discretion of the 
Court to decide what the extent of the relief 
shall be. If the lease fixes, say, one day only 
as the period of grace, it cannot be said that 
the hands of the Court are tied, and that it 
cannot grant the relief which it considers 
would be equitable in the case. I, therefore, 
think that it cannot be laid down broadly 
that if a lease provides for a period of grace, 


‘the Court has no power to relieve against 


forfeiture for default in payment of rent, 
The question, therefore, is whether in this 
particular case relief should be granted. 
The discretion in granting relief against for- 
feiture for default in payment of rent should 
as a rule be exercised in favour of the lessee, 
unless sufficient reasons for refusing it are 
shown. The lower Appellate Court has held 
that it does not appear necessary to grant 
the relief in the present case. The defendant 
resisted the plaintiff's claim on the ground, 
among others, that he had paid the rent for 
I9I9-20 but failed to prove the payment. 


(2) 3o Ind.Cas. 596; 39 M 834 at p. 835; 29 M. L. J. 
381; 18 M. L. T 336; (1915) M. W. N 857. 
(3) 59 Ind Cas 769; 45 B 300; 22 Bom. L. R 1439. 
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Though he took a number of alternative 
pleas to defeat the plaintiff's claim for eject- 
ment, he did not pray for relief against 
forfeiture and did not offer to pay the rent 
in case his plea of payment was not proved. 
The suit was instituted on the 22nd December 
1920 and was decided against the defendant 
on the 16th July 1921. The appeal to the 
lower Appellate Court was filed on the 16th 
August 192r. It was heard on the 2nd No- 
vember 1921 and the r2th November 1921 
was fixed for judgment. Judgment not 
being ready on that day it was postponed to 
the 23rd November 1921. It was only on 
this day that the appellant offered to de- 
posit the rentin Court and even then asked 
for a fortnight's time to do so, though the 
amount of rent was a small one. In Rama- 
krishna Mallay v. Baburaya (4) it was held 
that the failure of the tenant to prove 
the plea of payment set up by him did 
not necessarily in itself disentitle him 
to the equitable relief, and in Vidya- 
purna Thirtha Swamiar v. Rangappayya 
(5) the learned Judges thought that they 
were not precluded in second appeal from 
granting relief against forfeiture because 
the offer to: pay the arrears was not 
made in the lower Courts. But consider- 
ing all the, facts together, viz., the failure of 
the plea of payment, the failure to offer 
to pay the arrears during the hearings in 


the lower Courts and particularly the fact 


that a sufficiently long period of grace given 
by the lease was allowed to pass without 
payment, I am not prepared to say that the 
lower Appellate Court has exercised its dis- 
cretion improperly in refusing to grant the 
relief, 

As the plaintiff succeeds on the ground of 
forfeiture, it is unnecessary to go into the 
question whether the lease should not be 
given effect to on the ground of its not being 
for the benefit of the temple. 

The appeal fails and is dismissed with 
costs, | 


G. R. D. Appeal dismissed. 


(4) 17 Ind Cas 947; 23 M.L.J. 715; 12 M. L. T 656. 
(5) 21 Ind. Cas. 405; 25 M.L.J. 486; 14 M.L.T. 
344i (1913) M. W. N. gor. 
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ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEAL No. 798 oF 1921. 
December 22, 1922. 
Present -—Mr. Justice Ryves. 
SITA RAM AND OTHERS—DEFENDANTS— 
APPELLANTS 
DEN SUS 
CHATT RÁM-—PLAINTIFF— 
/ RESPONDENT. 
gra Tenancy Act (II of 1901), ss. 79, 167— 
Declaratory suit between vival denants— Force 
dispossession of person recorded as tenant in Khewat 
— Claim for possession as occupancy tenani and 
damages for crops cul— Jurisdiction of Civil and 
Revenue Courts— Claim for damages, whether must 
fail if claim for possession fails for want óf jurisdic- 
tion— Possession, suit for—Platntiff must prove 


: belter title than defendant's. 


A suit for a declaration between two rival ten- 
ants may be brought in a Civil Court. But where 
on the death of an occupancy tenant, a person, not 
an heir, takes possession of the holding and gets 
himself recorded in the Khewat as an occupancy 
tenaut in succession to the deceased, and on being 
forcibly dispossessed by a person who takes a 
registered lease from the Zemindar, brings a suit 
for possession of the holding “ together with occu- 
pancy vighis", that is, brings a suit not merely 
for possession of the holding, but also wants to 
get back possession “as the occupancy tenant in 
succession to the deceased ”, the suit is not cognizable 
by a Civil Court and must be brought in a Revenue 
Court, under section 79 of the Tenancy Act with 
the Zemindar as a defendant. [p. 450, col. r.] 

Where a suit for possession and damages for 
crops forcibly cut and appropriated is brought 
in & Civil Court, and the claim as to possession, 
fails on the ground that it is cognizable, only by a 
Revenue Court, the claim for damages must also 
fail. [p. 450, col. 2.] 

A suit for possession must fail where the plaintiff 
fails to prove a better title than that of the defend- 
ant. [p. 450, cols. x & 2] 


Second appeal from the decision of the 
District Judge, Farrukhabad, dated th 
18th of February 192r. 


JUDGMENT.—This appeal raises a very 
dificult question of law in the conflict of 
jurisdiction between the Revenue and Civil 
Courts. 

The plaintiff, Chait Ram, brought this 
suit in the Court of the Munsif of Kanauj 
on the following allegations :— 

(i) Plot No. 3404 was part of the occu- 
pancy holding of one Ghissa deceased. The 
plaintiff alleged himself to be Ghissa’s 
first cousin, (that is, Ghissa’s father’s sister’s 
son,) and he says, that during Ghissa’s 
lifetime- he was joint with him in culti- 
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vation and after: Ghissa's death- became 

the rightful owner and possessor of the 

entire agricultural holding. (2) ‘Besides 

' this, after the death of Ghissa, the plaintiff 

was recognized by all the Zemindars of the 

said cultivatory holding as its occupancy 

tenant, and Raghubar Dayal, the Lambar- . 
dar of the village, testified to his being an 
occupancy tenant in the village papers 

before the officers concerned. (3) The 

plaintif pays the rent of the holding in. 
dispute to the Zemindars, and im this way 

also,- has acquired occupancy sights in 

respect thereof. (4) The defendants in 

collusion with the Lambardar and others 

forcibly cut and appropriated in March 

1920 the Rabi crop which the plaintiff had 

sown on this field, during his absence. It 

is further alleged that the defendants have 

no connection or concern of any kind either 

with the said cultivatory holding or with 

the said: crop. In the 6th paragraph of 

the plaint it is stated that when the plaintiff 

returned and complained to the defendants 

about their wrongful acts the «defendant 

No. I said that he was himself the tenant 

of the said holding under a lease. 

This allegation is said to be quite, false. 
It is denied that defendant No. 1 could get 
any rights under any lease and that- the 
lease set up by him, had never been acted 
upon. 

The reliefs sought by the plaintiff are :— 

Firstly, Rs. 100, the value of the crop 
illegally cut by the defendants. 


Secondly, that if the defendants assert 
their: possession over the said plot then they 
may be ejected therefrom, and the plaintiff 
awarded absolute possession thereof and a 
decree for retovery of possession may be 
passed in his favour. — . 

Thirdly, if. the defendants denied .the 
rights of the plaintiff as tenant with respect, 
to this plot and of the holding in dispute, 
and if the plaintiff be found by the Court 
to be out of possession of the whole or any 
part of the holding in dispute, then he asked 
for possession thereof together with occupancy 
rights and that the defendants be ejected 
therefrom and a decree for recovery of 
possession may be passed in his favour. 

And lastly, a perpetual injunction res. 
training the defendants from ever interfer- 


ing in future with the plaintiff's possession 
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of the property specified below and from 
doing any act which may be likely to in- 
terfere with and prove prejudicial to: his 
tights in respect to the said property. 

The main plea for the defendants was 
that they. were in possession of the plots 
in dispute under a registered lease dated 
13th. February 1919 and being admittedly 
in possession the suit is not cognizable by 
a Civil Court. ‘Section 79 of the Tenancy 
Act is applicable.” ; 


They also asserted that, as a matter of 
fact, they had sown the crop themselves and 
cut it as of right. | 

Ihe learned Munsif after recording all 
the evidence tendered by the parties, came 
to the conclusion that the act of the defend- 
ants in taking possession of the field under 
the lease executed in their favour by the 
Zemindatrs, amounted to an act of disposses- 
sion by the Zemindar and as such the plaint- 
iffs proper remedy was a suit in the Re- 
venue Court under section 79. He accord- 
ingly returned the plaint for presentation 
to the proper Court. The plaintiff appealed. 
The facts found on appeal are these :— 
Ghissa died in the early part of 1918 without 
heirs. The plaintiffs assertion. that he 
was entitled as heir to the occupancy hold- 
ing.or under section 22 of the Tenancy 
Act was incorrect. But it was held that 
on the 4th February 1919 the Lambardar 
got it recorded in the Ahewat that he was 
the occupancy tenant in succession ‘to 
Ghissa. He sowed the Kharif crop for 1919 
and harvested it. himself, sowed the Rab? 
crop at the end of that year, and it was 
this crop which the defendants cut and took 
away in March 1920. ‘There is no finding 
that the fact of -the Lambavdar getting 
the plaintiff recorded in any village papers 
had the effect: of making him the occu- 
pancy tenant in place of Ghissa deceased, 
But it was held that he was a tenant of 
some sort and was in legal possession of the 
field and that the Lambardar accepted rent 
from him. It was also held that, although 
it was proved that the permanent lease in 
favour of the defendant had been proved 
to have been executed by the Zemindars 
on the 13th of February 1919, the 
defendants had not entered into possession 
under this lease until March i920, when 
they cut the crop which had been sown by 
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the plaintiff. On the question of the’ juris 


diction of the Civil Court it was held, appar- ` 


ently; that as the lease given by the Zemin- 
dars was not‘given effect to for over a year, 
and in the meantime the Lambardar had 
accepted rent from the plaintiff, this accep- 
tation of rent amounted in law to a revoca- 
tion of the registered lease; and in any 
case that it could not be held that the action 
‘of the defendant in' cutting the crop amount- 
éd to a disposséssion of the plaintiff by the 
Zemindar within the méaning of eertain 
‘rulings which had been relied upon by the 
Trial’ Court because: of: the delay, which 
occurred between the execution of the lease 
‘and the possession taken by the defendants 
in spite of the plaintiff's own assertion that 
the defendants. were acting im collusion 
,with' the Lambardar when they cut the 
crop. Without, however, coming:to a very 
definite conclusion on this question of law, 
the Court held that under the provisions 
of section 197 (1) of the Agra Tenancy 
Act, as all the materials necessary for a 
decision were before it, it was bound to 
decide the points. in issue regardless of 
whether the suit had been instituted in the 
tight Court. Having come to the conclu- 
sions on -the evidence. which I have men- 
tioned above, the Appellate Court gave 
the plaintiff a decree for Rs. 80, the value 
of the crop, and for possession of plot No. 
3404, the holding of-Ghissa deceased, and for - 
an injunction against the defendants from 
‘interference in future, with full costs in 
both Courts. 


The decree itself runs as follows :— 

“The plaintiffs claim for recovery of - 
possession of plot No. 3404 ......... .be 
decreed. An injunction restraining the de- 
fendants from future interference in any - 
way with the  plaintifi's rights and 
interests in the aforesaid holding is issued 
to them." 

. Fiom “this -decree the defendants have 
appealed. They have not 'contested- the : 
jurisdiction of the ‘learned: District Judge ' 
to entertain the suit but they have urged 
‘that “the -plaintiff . having been found mot 
Ao bé'tlib heit of ‘the ‘deceased : -occupancy ' 
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fore, no decree should. have -been given’ for 
possession or injunction. 

' It will be noted that the Zemindar is no 
party to this suit, and, of course, it is a 
truism to say that a siiit for-a-declaration 
between two rival tenants may 'bé-brought 
in a Civil Court; But, put baldly in this 
way, it seenis to me to be too broadly stated 
‘having regard to the more recent ‘rulings 
‘of ‘this Court, in which the doctrine of the 
" exclusive jurisdiction” of the Révenue 
"Courts in 'certain -matters "has been.-de- 
‘veloped, and emphasis directed to the word- 
ing of'section 167 which says, " no: Court 
‘other than a Court of. Revenue shall take 
cognizance of any dispute or:-matter in -res- 
pect of which a suit" lies under the Fourth 
"Schedule. ‘The latest case on the point is 
‘that of Jagannath v. Balwant -Singh (x). 
! Édo not, however, intend to decide. this 
“case on the point of jutisdiction, although 
I doubt whether the learned Judge: was 
right. in holding that the mere fact that 
-there was a delay of a year'between the exe- 
-cution of the léase and the -defendants’ 
taking possession differentiates this “case 
‘from those relied upon by the Munsif.. 

- On the findings, the Lawibardar. -had 
~orally let in the plaintiff às a tenant of-some 

“kind” but certdinly. net às an --oecupdncy | 
‘tenant. - 

‘After that date-the Zertitidar exectited a 
registered permanent ‘lease. in :favout- of 
the defetidant-under which hé was entitled 
to get "possession of tlie holding and'.even- 
‘tially: did so. :. The fact- that he -waited a 
' year or more -before taking :posSession seems 
-to me really -tó miaké no -difference. i: do 
not - think “the mere acceptance of-rent by 
the "Lambárdar from’ -the - plaintiff before. 
-the defendant -took -possession under ethe 
‘lease iù any--way operated as a -revoca-- 
tion^of the registéred-lease: 1 In “this view 
- of -the -case: the learned ‘Munsif was right. 
-Apart froni this, it .seems to me, ‘that' the 
plaint, with. regard to-some of the: ‘reliefs 
which are sought, ‘offends against section 
167 of-the-Agra Tenancy: Act, because it 


~ seems-to mé that -the. object of this Suit is 


-really to piejudice, if..possible; -the . rights 
AN the: defendants ‘or me “BOR may 


‘tendnt, He was mërèly a‘ trespasser, and ` 


(that. the - «defendant having. à iegisteréd : 


lease in. His favour was entitled to remain 
in Possession of the'hülding, And that; there- ' 


29 


" (1) 68 und Cas. 247; 20 A. L T, 856; tota) 
AAD Ri (A372; 4 Ui P. E. a (A:) X84; 44 AL 692, 


~ 


prima facie, of title. 


_executed by the Zemindars. 
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have, and which if they wish to establish, 


. they must have recourse to the Revenue 


Court. “At any rate,it seems to me to be 
an attempt to evade the provisions of the 
Tenancy Act. Some of the reliefs claimed 
might have been brought appropriately in 
the Civil Court. For instance, I think a 
suit to recover damages for wrongfully 
cutting the crop would, prima facie, lie within 
the jurisdiction of the Civil Court; or the 


` plaintiff might have brought a suit for 


possession under section 9 of the Specific 
Relief Act, and to such a suit, I take 
it, there could be no answer—but obviously 
his object is not merely to get back into 
possession and to indemnify himself, but 
to get back into possession as the occupancy 
tenant in succession to Ghissa, deceased. The 


_, honest and straightforward course for him 


to adopt. was to bring a suit under section 
79 of the Tenancy Act, joining the Zemin- 
dars as defendants. | 

Instead of that, he virtually asks the 
Civil Court to determine that he is the occu- 
pancy tenant and as such entitled to pos- 
session. And this is the effect of the decree 
which the District Judge has given him. 
It seems to me idle to say that such a de- 


claration by a Civil Court will not avail him : 


hereafter in the Revenue Court— it is enough 
to look at section 167 of the Tenancy Act, 
to find that it is beyond the jurisdiction of 
the Civil Court—irrespective of conse- 
quences, to make such a declaration. 
Having regard to the way the case has 


. been argued before me, I must, I think, treat 


this suit as an ordinary suit for ejectment 
and mesne profits or damages, for a tor- 
tious dispossession, properly brought in a 
Civil Court. Treating’ it in this way it 


_seems to me the suit must fail. On the 


day of suit defendants were in possession, 
and were entitled to hold possession unless 
and until the plaintiff showed a better 
title. In other words, it becomes a question, 
The plaintiffs rely 
en an oral lease, given by the Lambardar, 
the defendants rely upon a registered lease 
The Civil 
Court cannot investigate, even much less 
fiud on the allegations of the plaintiffs, that 
he is for one reason or another an occu- 
paucy tenant—-nor, for the same reason, can 
it decide whether the defendants are perma- 


`- ' nent lessees—but' between the two, it seems 


to me the plaintiff has failed to prove that 
he has a better title than the defendants ; 
and - “ melior est possessitio defendentss.” 
As he fails on the main ground I think 
he must also fail on the claim for damages. 
It is his own fault; he has deliberately framed 
his suit in a way to defeat the provisions 
of the Tenancy Act, and must pay the 
penalty. I allow the appeal, and dismiss 
the suit with costs in all Courts including 
in this Court-fees on the higher scale. I do 
not merely set aside the decree of the lower 
Court, and restore that of the Munsif, be- 
cause the plaintiff himselt did not accept 
the direction of the Munsif but pressed tbe 
lower Court to decide the suit on its merits, 
and the appeal before me has been argued 
on the basis that it was a purely civil suit 
properly instituted iu the Civil Court. 


S. D. Appeal allowed. 


MADRAS HIGH COURT. 
Crvir REVISION PETITION No. 423 OF 1921. 
November 10, 1922. 

Present -—Mr. Justice Ramesam.. 
CHINTAMANENI VENKATAPPAYYA— 
PLAINTIFF 
CoUNTER-PETITIONER— PETITIONER 
‘versus 


CHINTAMANENI VENKATAPPAYYA— 
DEFENDANT No. 2—PETITIONER 
— RESPONDENT, 

Civil Procedure Code ( Act V of 1908), s. 95, 
O. XXXIX, v. r—Injunction pending suit 
granted after hearing ‘both parties— Petition for 
compensation, mainlainabihts of. 

Where an order for injun tion pending the dis- 
posal of a suit is passed after hearing both parties, 
a petition under section 95 of the Code of Civil Pro- 
cedure for compensation for obtaining an injunction 
on insufficient grounds can, if at all, be maintained 
only when the suit is heard. ‘Till then such'an 
application does not lie. [p. 451, col.2.] 

Sokkalinga Chetty v. Krishnaswami Ayyar, 55 
Ind. Cas. 786; 11 L. W. 479; (1920) M. W. N, 
192; 38 M. L. J. 324; 27 M. L. T. 259, followed, 
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Petition, under section 115 oi Act V of 
I908 and section 107 of the Government 
of India Act, praying the High Court to 
revise the decree of the Court of the Sub- 
ordinate Judge,  Bezwada, in Civil Mis- 
. cellaneous Appeal No. xx of 1920, preferred 

against the order of the Court of the Tempo- 
rary District Munsif, Nuzvid, at Bezwada, 

dated 7th February r920, in Civil Miscel- 
laneous Petition No. 1966 of 1919, in Original 

Suit No. 852 of rgrg. 

Messrs. G. Lakshmanna and A. Satyana- 
. rayana, for the Petitioner. ii 
Mr. V. Suryanarayana, for the Respondent. 

JUDGMENT.—In this case the petitioner 

filed a suit (Original Suit No. 852 of 1919) 
in the District Munsif's Court of Nuzvid, at 
Bezwada. On27th November rigrg he ap- 
plied under O. X XXIX, r. 1, Civil Procedure 
Code, for an order of temporary injunction. 
On the same day an ad interim injunction 
was issued and notice to the defendant was 
aiso ordered. The defendant appeared on 
5th December 1919 and opposed the plaint- 
iffs application. The District Munsif pass- 
ed an order directing that, if the defendant 
furnished security or deposited an amount 
representing the value of the crop, “ the 
temporary injunction will be dissolved and 
till then, the temporary injunction shall 
Stand." On yth December 1919 the 
defendant furnished security ánd the tempo- 
tary injunc.ion was dissolved. As I read 
the District Munsif’s order of 5th December 
1919, the District Munsif was of opinion 
that there were sufficient grounds for the 
plaintiff's application. On 19th December 
1919, 1. e., within 12 days after the order, 
the defendant filed an application for com- 
pensation from the plaintiff on the ground 
that his application for temporary injunction 
was made on insufficient grounds. (The 
suit was actually tried in March 1921). 
The District Munsif dismissed the application 
holding that there were sufficient grounds 
for the plaintiff’s application. But on 
appeal the Subordinate Judge, on reading 
"the affidavit filed in support of the original 
application, held that it was based on in- 
sufficient grounds and awarded compensa 
tion. The present revision petition is against 
the order of the Subordinate Judge. 

In my opinion, the petition of the respond- 
ent does not lie. It is not pretended that 
the application was based on anythinggthat 
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appeared in the triat of the suit (which 
actually took place in March 1921). It is 
doubtful whether an award of compensation 
can be made in a case where the order of 
injunction was passed after hearing both the 
parties and it was found that there were 
sufficient grounds and the plaintiff has not 
ultimately failed in his suit, [see Roulet v. 
Fetterle (1)]. But assuming that even where, 
after au order was made on hearing both 
parties and the plaintiff has ultimately 
succeeded, a petition lies under section 95 
for compensation—such cases must be very 
rare indeed—the'stage for such an applicà- 
tion would be only when the suit is heard. 
Up to then, such a petition would be pre- 
mature [see Sokkalinga Chetty v. Krishna- 
swami Ayyar (2). I am not saying that, 
when the order was refused, compensation 
cannot be asked immediately without wait- 
ing for the suit. 

In my opinion, to allow a petition of this 
kind immediately after the main petition 
was disposed of and without fresh materials 
as for a review or such as may appear at 
the trial of the suit will be generally to 
permit a Court to come to. a conclusion 
inconsistent with and opposed to its prior 
order. I do not think such an anomaly 
is intended by section 95. 

The proceedings in the Courts below are 
without jurisdiction. I, therefore, reverse - 
the order of the Subordinate Judge. The 
respondent will pay  petitioner’s costs 
throughout. 


V. N. Ve Petition allowed. 


(1) 18 B. 717; 9 Ind. Dec, (N. S.) 987. 

(2) 55 Ind. Cas, 786; 11 L. W. 479i (1920 
M. W. N. 192; 38 M. L. J. 324; 27 M. L. T. 
239. : 
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NOOR MAHOMED VEERJIBHAL VEELMAHOMED V. NATWAR LAL. 


", ALLAHABAD UGH COURT. 
FIRST CIVIL APPEAL No: 346 OF 1919. 
‘November 15, 1922. 
Present :—Sir Grimwood Mears, KT., 
Chief :Justice, and Justice Sir 
P.C. Banerji, Kr. 
: NOOR MAHOMED VEERJIBHAI 
: VEELMAHOMED—PLAINIIER 
—APPELLANT 
YESUS 
“NATWAR LAL AND 'OTHERS— 
^ DEFENDANTS—RESPONDENTS. 

- Civil Procedure Code (Act V of 1908), O. I, 
Y. 10,0. V T,v. 17— Addition of co-plaintiff — Amend- 
jen Duy of Cotirt—Régistration Act (XVI 
Of e £908)—Agreement ‘to lease——Registration. 
~ivAm ‘Application, made at a very late stage, 
to:jein a person as a co-plaintiff, should be granted 
if it does not operate in any way to the prejudice 
. “of the! defertdant. It is the duty of a Judge to 

try to'put am end; once for all, to all the ques- 
~tiong that can arise in relation to a particular 

transaction. [p. 452. col. 2] 

: Where an. amendment is necessary for the pur- 
pose of. “settling all matters in controversy and 
“works ‘no - injustice, nor takes’ -by ‘surprise the 
*opposite pers J Rs should make such amend- 
: ments. fp. 452, col. 2. 

here a letter is not merely the évidential 
 "Fecóíd ‘of an orat agreement but states in'so many 

“words. that it embodies the terms and conditions 
-apreed.c«upon, and that it is the letter which is 
- to.be.. the binding, . formal, unalterable record 

‘of "the conditions for creating the lease 

in question, , it’ is ‘a document in the 
Wnatire ‘of an ' agreement to lease within. the 
 emmeaning of sections,2 (7) and x7 (1) (d) of the 
»Régistration Act, and i is inadmissible in evidence 

T unregistered, even if it is statéd thérein that 

& profer ‘lease ~containing full détails will be 
executed and registered before a fixed date. 
fp. 453, col. 1] 


First appeal from a decree of the Sub- 
ordinate Judge, 
September 1919. 

Mr..B. E. O'Conor and Hon'ble Mr. N. P. 
Asthana, for the Appellant. 

"Mr. E. M. Panem for the Resporidents. 


JUDGMENT. This was a suit for specific 
performance brought in the name ef Noor 
Mahomed Veerjibhai Veelmahomed, who. 
asked for specific performance based upon 
a letter signed by the defendant where- 
by, according to. the plaintiff, \ the 
defendant agreed to lease to the plaintiff . 
a Bone Crushing. Factory at Agra. In 
the Court of the Subordinate 


one of the questions. which arose was. 


whether, assuming there to be a con-. 


Agra, dated the rgth of 


Judge.. 


tract, it had been made "with the plaintiff 
or with the plaintiff's father. Ultimately 
the Subordinate Judge. decided that .the 
contract had been made with the plaintiff's 
father, and although there. was an appli- 
cation by the plaintiff that the father 
should be joined as a co-plaintiff'in order 
to get over any technical difficulty, and ` 
although it appeared that the father 
himself .came from Bombay to . the 
Court to testify his willingness to become 
a plaintiff. and signed an application 
whick was made by a Pleader so 
as to verify the statements made therein, 
the learned Subordinate Judge refused. to 
allow the father to be joined, on .the 
most narrow and technical: ground that 
the father, Veerjibhai | Veelmahom:d, 
had not himself filed a petitiou to be made a 
plaintiff. It is true. that the application 
-Of the son to join the father as co-plaintiff 
' Was made at a very late stage of the case, 
but it was not suggested that. it -would 
operate in any way to the prejudice of 
the. defendant. In the absence of any 
such prejudice an application of this 
kind ought.to have been .granted. We 
disagree most strongly with -thé pro- 
.cedure adopted by Mr.. Govind Sarup 
Mathur, -because it is the . manifest duty 
of a Judge to try to put.an end, once for 
for all, to all questions that can arise in 
zelation to a particular transaction ;.and 
he, when the- Pleader. had stated to him 
. that the father had come from Bombay 
to his Court, should at once. have told 
the Pleader to put .the matter. in 
order by the father himself making an 
application, and that application should 
have been granted. In the particular cir- 
- Cumstances of this case it so happens, 
however, that no injustice has been done; 
but that does not in the least detract from 
our -view that. where an amendment is 
necessary for the purposes of settling. all 


matters in controversy and works no in- 


justice, nor. takes by surprise the. oppo- 
site party, Judges should make such amend- 
ments. 

The learned Subordinate Judge . took 
the evidence. on the whole case but he de- 
cidéd .the matter adversely to the plaint- 
iff, first,.on tbe: ground, as we have said, 
that the contract, if any, was not made 
with. him ; sand tben on “the. more. general 


t 
t 


|| 
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ground that with whomsoever: the contract 
may have been made, it was a document 
which, when properly constrüed, came with- 
in the terms of. section 17 ‘of tlie Registra- 
tion’ “Act, being a document in the nature 
of an agreement to lease '(section 17 
and section 2, definition’ 7). "The docu- 
ment in question is in the form of a letter 


addressed, |" curiously enough, to the 
defendant himself and si igned by the 
. defendant. "The: addressee, however, 


was admitted’ to be N. Veelmah$med. 
The letter undoubtedly is the result of an 
interview at Agra, and is dated the roth of 
September rg18, and. sets out substantially 
all the conditions which.would be neces- 
Sary to create a lease, The important 
passage which bears upon the ‘question 
of registration is this:—‘‘ The period: will 
commence trom the first of December 
10918, and before that date a proper lease 
will be executed and registered; this letter, 
a copy whereof signed. by voü has been 
kept by me, will be binding upon: both ‘of 
usso far as the. main conditions are con- 
cerned. Full details will be given in the 
coming lease.” The parties had in fact 
written to each other identical letters. 
It will, therefore, be seen that this letter 
in terms states that the letter really embo- 
dies the terms and conditions agreed upon 
and that it is the letter which is to be the 
binding, formal, unalterable record. of the 
conditions. It is conceivable that the claim 

might have been pleaded'in another way 
and the agreement alleged to have beer an 
oral agreement. But when one turns 
to the plaint one observes that the Pleader 
took precisely the same view of the 
value of this letter, not that it was mere- 
ly the evidential record of an oral arrange- 
. ment, but that it did, constitute the repo- 
sitory of the atrangement and superseded 
the oral agreement. Thé  plaint in 
paragraph I sets.out that “ the defendant 
agreed to give a lease and. the - ‘plaintiff 
aPreed to take on lease the Bone Crushing 
Factory.. E on the terms and conditions men- 
tioned in the letter of the defendant; here- 
to attached." " And when the relief- sought 
is examined, the prayer is " that the con- 
tract of lease may be ‘specifically: en- 
forced between. the parties by enforcing 
the: execution’ of the lease bv: the defendant 
ein: terms of the letter- mentioned in 


paragraph I of the plaint?'. It was,-no 


doubt, a consideration.. ‘of the form. of the 


letter and. of the method in which it was 
treated . by -the Pleader - that induced 
the Judge to come to' the: decision’ une 
this was. -a document . which was. 
agreement for a lease for a period, of fave 
years. - Under these conditions he, tightly 
in our view, applied section: 17 “and 'held 
that, as it had not been. registered, dt was 
inadmissible in evidence; and once. that 
document was cut out. from the. .case, 
nothing was-left for-the plaintiff ` to rely 
upon. Being of the same.opinion, we think 
this appeal. must: be dismissed: with costs 
and fees on the higher scale.. ` 

$.'D. ere disriissed, 





CALCUTTA: HIGH: COURT., 
APPEAL TROM APPELLATE DECREE NO. I25T 
OF 1920, ~. 

May 26, 1922: p 

| Present. —Justice Sir Asutosh Mookerjee. 
Krt., and Mr. Justice Ghotzner. 

BHAIRAB CHANDRA DUTEA?’ AND: 
OTHERS—DEFENDANTS—APPELLANTS. 

VEYSUS : 
KALI KUMAR DUTTA AND OTHEBRS— 
PLAINTIFFS-——RESPONDENTS. 

Civil Procedure Code (Act V of 1908), ss. 96, 
roo, 151, O. XLI, rv. 23, 27, Q. XLIII, f. I— 
Suit, dismissal of— Fresh evidence—Order ‘for ye- ` 
trial by Appellate Court— Inherent power—Order, 
if appealable. 

Where a.suit is dismissed. . and upon appeal 
the plaintiff asks for permission to adduce ‘fresh 
evidence which has become .available ‘long after 
the dismissal of the suit, an order made by ‘the 
Appellate Court, setting aside the decree :of the 
first Court: and directing a re-trial of the’ suit 
with reference to that evidence iis made. in éxércise 
of the inherent power of the Court and amounts 
to.a decree as it reverses the decree of: the Courtuof 
first instance and.deprives:the defendant of. the 
valuable rights:. he had acquired thereunder. | 
Consequently, the appeal i is competent, not. ás an 
appeal from an order under Ô. XLIII f. I (i): dt 
the Code of Civil Procedure, but as. sir appeát ori 
& decree under section 96 read. with. section 100 
of the Code. [p. 454, col. 21] 

Abdul Karim Abu Ahmed Khan Ghaznavi v. 
Allahabad Bank, Limited, 4x Ind. Cas. 598; 44 C. 
929: 26 C. L. J. 49; 2r C. W. N, 877, relied on. 

An order of the Settlement Authorities, prononng- 
ed iw ‘proceedings which: are infer: | partes, is a 
missible in evidence.in- a. civil suit." It is, no 
doubt, not conclusive but a: presumption attaches 
to orders finally. published : E the- Bengal 
Tenaucy Act. [p. 455, Col. 14]. | 
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Ram Pershad Sookul v. Rajunder Sahay, 6 W. 

R. 762, Baid Nath Sahay v. Nanku Mahton, 29 
Ind. Cas. 219, Young v. Kershaw, (1899) 81 L. 
T,: 532; 16 T. L. R. 52, distinguished. 
. Where after a suit for partition of land is 
dismissed, the plaintiff asks the permission of the 
Appellate Court to adduce in evidence an entry 
in the Record of Rights published during the 
pendency of the appeal, there is sufficient cause 
within the meaning of O. XLI, r. 27 for allowing 
him to do so. [p. 454, col. r.] 

AKessowji v. G. I. P. Railway Co., 31 B. 381; 
34 I. A. 115; 9 Bom, L. R. 671; rx C. W. N. 721; 6 
C. L. J. 5:4 A. L. J. 461; 17 M. L. J. 3475; 2 M. L. T. 
435 (P. C), referred to. 

.Appeal against the decree of the District 
Judge, Tipperah, dated the 2nd March 
1920, reversing the decree of the Sub- 
ordinate Judge, Third Court of that District, 
dated the roth of August 1918. 

Babn Upendra Kumar Roy, for the Re- 
spondents took a preliminary objection that 
the appeal was incompetent, inasmuch as the 
order of remand had not been made under QO. 
XLI, r. 23 of the Civil Procedure Code. It 
is only when the remand order is made under 
that rule that an appeal lies. See O. XLITT, 
r. I (a). 

Mh Jyotiy Bhusan Bhatiacharji, for 
the Appellant—The order for re-trial 
was made in the exercise of the 
inherent power of the Court. This order 
‘deprived me of the valuable right 
acquired by me under the decree of the 
Court of first instance. There is thus no 
substance in the preliminary objection taken 
by the respondents. Refers to Abdul Karim 
Abu Ahmed Khan Ghaznavi v. Allahabad 


‘Bank Limited (x). 


On the merits my submission is that the 


lower Appellate Court was not justified in 
adopting the course it took: Reads Kessow- 
ji v. G. I. P. Railway Cc. (2). Without going 
through the evidence on the record, the 
lower Appellate Court erred in law in setting 
aside the decree of the Trial Court: See 
. O. XLI, r. 27, Civil Procedure Code. See 
also Kumar Sarat Kumar Roy v. Sripatt 
Chatterjee (3), Ram  Pershad Sookul v. 
Rajunder Sahoy (4). 

Babu Upendra Kumar Roy, was not called 
upon to reply. 

(i) 41 Ind. Cas. 598; 44 C. 929; 26 C. L. J. 49; 


‘ay C. W. N. 877. 
(2) 31 B. 38r at p. 390; 34 I. A 115; 9 Bom. L. 
W. N. 721; 6 C. L. J. 55 4 A. L. J. 


" (3) 5o Ind. Cas. 119; 23 C. W, N, 242, 
i 6 W. Ri 262. .- : 


JUDGMENT.—This is an appeal by the 
defendants in a suit for partition against an 


“Order for re-trial of the matters in controver- 


sy. The defendants resisted the claim of 
the plaintifis in the primary Court on the 
allegation that the land had been previously 
partitioned by metes and bounds and that 
they and their predecessors had been in sepa- 
rate possession for more than a century. 
The Subordinate Judge held in favour of the 
defendants and dismissed the suit. Upon 
appeal the plaintiffs asked for permission 
to adduce in evidence an entry in the Record 
of Rights which had been finally published 
on the 5th August roro, long after the decree 


. of dismissal had been made by the Trial Court 


on the roth August 1918. The District 
Judge came to the conclusion that before 
the matters in difference were finally decided, 
the entry in the Record of Rights should be 
taken into account. In this view he al- 
lowed the appeal, set aside the decree of the 
Court of first instance and directed a re-trial ` 
of the suit with reference to the entry in the 
Records of Rights and such other evidence 
as might be adduced by both the litigants. 
Against this order for re-trial, the defendants 
have preferred this appeal. 

On behalf of the plaintiffs, a preliminary 
obiection has been taken that the appe: 
is incompetent, because the order was not, 
and could not have been made under O. 
XLI, r. 23, Code of Civil Procedure. We are 
of opinion that there is no force in this con- 
tention. The order does not purport to have 
been made under O. XLI, r. 23. Ithas 
been made in the exercise of inherent power 
of the Court, as explained bv the Full Bench 


jn Abdul Karim Abu Ahmed Khan Ghaznavi 


v. Allahabad Bank Limited (x). The 
order so made is a decree which reverses the 
decree of the Court of first instance and de- 
prives the defendants of the valuable right 
they had acquired thereunder. The appeal 
is, consequently, competent, not as an appeal 
from order under O. KALII, 1. I, sub-r. 
(4), but as an appeal from a decree under 
section 96 of the Code read with section roo. 
Indeed, the appellants have described this 
appeal, not as au appeal from an order, 
but as an appeal from a decree. The preli- 
minary objection cannot be sustained and 
must be overruled. ' 

The appellants have assailed the order of 
the District Judge on the ground that addi. 
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tional evidence should not have been allowed 
to be adduced in contravention of the prin- 
ciple recognised in O. XLI, r. 27 of the 
Code, as explained in Kessowji v. G. I. P. 
Railway Co.(2). Weareofopinionthat the 
District Judge has not disregarded the prin- 
ciple enunciated in O. XLI, r.27. That 
' rule authorises the Court to afford oppor- 
tunity to a party litigant to adduce addi- 
tional evidence if the Appellate Court 
requires a document to be produced or a 
witness to be examined to enable it to pro- 
notunce judgment or for any other substan- 
tial cause. In the case before us, there is 
such a substantial cause. The Record of 
Rights proceedings were in progress during 


the pendency of the trial in the Court of. 


first instance, but the order for final publi- 
cation had not then been made. It was 
consequently impossible for the plaintiffs to 
produce the decision of the Revenue Author- 
ities. The order for final publication was 
made during the pendency of the appeal 
in the Court of the District Judge. At this 
stage alone, it became possible for the píaint- 
iffs to bring before the Court the decision 
. of the Revenue Authorities. The appellants 
have, however, contended that in view of 
the decisions of this Court in Kumar Sarat 
Kumar Roy v. Sripati Chatterjee (3) and 
Baid Nath Sahay v. Nanku Mahton (5) the 
decision of the Revenue Authorities should 
not be used in evidence. ‘These decisions 
are clearly distinguishable, as the subse- 
quent judgment which the Court was called 
upon to receive in evidence was not a judg- 
ment inter partes. In the case before us 
the order of the Settlement Authorities has 
been pronounced in proceedings which are 
inter partes. It is, no doubt, not conclu- 
sive, but a presumption attaches to the order 
finally published under the Bengal Tenancy 
Act. Consequently, the decisions in Young 
v. Kershaw (6) and  Nundo Lal v. 
Punchanon (7), which disapprove of the 
reception of additional evidence in proceed- 
ings in review, cannot be applied to the 
circumstances of this case. The course 
adopted by the District Judgeis, in our opi- 
nion, eminently reasonable, and is well-cal- 


9 
) 8x L. T 531; 16 T. L. R. 52. 
d. Cung 45 C. 60; 21 C. W. N. 1076; 
. 187. 
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culated to avoid that ultimate conflict be- 
tween the decision of the Civil Court and the . 
decision of the Revenue Authorities which 
would inevitably arise if this suit were de- 
cided without reference to their proceedings. 

The result is that the decree of the District ` 
Judge is afürmed and this appeal dismissed . 
with costs. 


N. K. & N. H. Appeal dismissed. 


ALLAHABAD HIGH COURT. 
SECOND Civi, APPEAL No. 1386 oF rg2r. 
October 27, 1922. 
Present:——Justic: Sir P.C. Banerji, Kr., and 
Mr. Justice Gokul Prasad. 
BHIRGUNATH RAI—PLAINTIFF— 

i APPELLANT 

UCFSUWS 
APNARAIN RAI AND OTHERS— 
DEFENDANTS— RESPONDENTS. 

Co-shareys— Joint possession — Decree. - : 

A decree for joint possession may be given in a 
suit between co-sharers. [p. 456, col r,] 

Sarbjit Singh v. Raj Kumay Rat, 63 Ind. Cas. 
806; 44 A. 5; 19 A. L. J. 783; 3 U. P. L'R. (AJ 
146; (1922) A. I. R. (A.) 162, followed. 

Bhairon Rai v. Saran Rai, 26 A. 588; 1 A. L. J. 
183; A. W. N, (1904) 106 (F.B.), Jagar Nath Ojha 
v. Ramphal, 13 Ind. Cas. 79; 34 A. 150; 8 A. L. J. 
1312, and Bisheshar Singh v. Hanuman Singh, 63 
Ind. Cas. 802; 44 A. 1; 19 A. L. J. 780; 3 U. P. 
L. R. (A) 143; (1922) A. I. R. (A) 314, referred to. 

The mere fact that a decree for joint possession 
might lead to difficulty and trouble by reason of 
the parties not heing on good terms, is not suffi- 
cient for refusing a co-sharer a decree for joint 
possession, though there mav be cases in which 
a prs ought not to be granted. [p. 455, 
cof. 1. 

Jagar Nath Ojaa v. Ramphal, 13 Ind. Cas. 79; 34 
A. 1559; 8 A. L. J. 1312, Watson & Co. v. Ramzhund 
Dutt, 38 C. 10; 17 I. 5. 110; 5 Sar. P.C. J. 535; 9 Ind, 
Dec. (N. $.) 7 (P. CJ, referred to. 

Second appeal against the decree of the 
District Judge, Ghazipur, dated the 6th 
cf August 1921. 

Dr. M. L. Agarwala and Mr. J. M. Banerji, 
for the Appellant. 

Mr. U. S. Bajpai, fo: the Respondents. 

JUDGMENT.—The plaintiff claimed 
joint possession of nine plots of land compris- 
ing 8 highas and 13 biswas. He is one of 
the co-sharers in the village and is also the 
lambardar; the principal defendants are also 
co-sharers in the village. It was alleged 
that the defendants had forcibly turned out 
the non-occupancy tenants who cultivated 
these lands, that the tenants brought a suit 
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"for restoration: of possession and that the 
matter was compromised and in the end 
the principal defendants took exclusive 
possession. of the nine plots in question. The 
plaintiff as a co-sharer claims a declaration 
of his right to the lands in dispute and also 
joint possession. The Courts below have 
decreed the claim for a declaration of his 
right but have refused, to grant him joint 
.possession. In our opinion in so doing the 
Courts below are in error. It is true that 
. under certain old rulings of this Court in a 
suit, between co-sharers,a decree for joint 
possession was. refused but in the recent 
course of rulings of. this Court it has been 
held that a decree for joint possession ought 


to be granted. We may, refer to the cases - 


. of Bhairon Rai v. Saran Rat (x), Jagar Nath 
"Ojha v. Ramphal (2), Btsheshar Singh v. 
Hanuman. Singh (3) and, Sarbtjd Singh v. 
Raj Kumar. Rat (4). The case last mention- 
ed is almost exactly on all fours with the 
present case. In that case it was held that 
the plaintiff was entitled to'a decree for 
joint possession. .In the present case the 
learned Judge of the lower Appellate Court 
has stated.in his judgment that a decree for 
joint possession might lead to considerable 
difficulty and trouble by reason of the parties 
not being on good. terms. In every case 
in which one co-sharer forcibly dispossesses 
another or keeps another co-sharer out of 
possession there is undoubtedly a good deal 
of bad feeling between them, but that is no 
reason for depriving a plaintiff of the posses- 
sion to which he is entitled. No doubt tkere 
may be cases in which joint possession ought 
not to be granted. Some of+ these cases 
were pointed out in the ruling in Jagar Nath 
Ojha v. Ramphal (2), and a similar case is 
the case of Watson & Co. v. Ramchund Dutt 
(5) referred to by the learned Judge in his 
judgment. If a co-sharer were allowed to 
take possession to tlie exclusion of other 
co-sharers he would be able to convert land 
held. under all the co-sharers by ncn-occu- 
pancy tenants into his own khudkasht, and 


(1) 26 A. 588; x A. L. J. 183; A. W. N. (1904) 
106 (F..B.)' 
(2) . 13 Ind. Cas. 79; 34 A. 150; BA. L. T. 1312. 
E 63 Ind. Cas. 802; 44 A. 1; 19 A. L. J. 780; 
3 U. P. L. R. (AJ) 146; (1922) A. I. R. (A.) 314. 
(4) 63 Ihd. Cas. 806; 44 A. 5; 19 A. L. J. 783; 
. P. L. R. (AJ) 143; (1922) À. I. R: (A.) 162, 
e 18 C. zo; x7 I. A. 110; 5 Sar. P, C. J, 535; 
` g Ind, Dec, (N, S.) 7 (P. n 
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in this'way he may usurp the whole of the 
land in the vi lage and take actuci possession 
of it. 'This certainly is not what the Jaw 
contemplates. We think that the Courts 
below were wrong ‘in refusing. to grant a 
decree for joint possession and that they 
ought to have followed the ruling in Sarbjit 
Singh v. Raj Kumar Rai (4). We allow the 
appeal, vary the decrees of both the Courts 
below and make a decree for joint possession 
in addition to the decree already made by 
those, Courts. The appellant will have his 
costs of this portion of the claim in theCourts 
below and the costs of this appeal including 
in this Court-fees on the higher scale. 

S. D. Appeal allowed. . 


ALLAHABAD HIGH COURT. 
Civi, Revision No: 118 OF 1922. 
January 18, 1923. 
Present:—-Mr. Justice Daniels. 
PEARE LAL AND- ANOTHER—APPLICANTS 
VEYSUS 


ASHRAF KHAN— OPFOS3ITE-PARTY.: 

Civil Procedure Code (Act V of 1908), s. 115, 
O. IL X,r. 133— Guardian ad litem unfit, to represent 
minor  defendani— Ex parse decree— Resioration— 
Revision. 

The only point which a Court has to consider 

in an application for setting aside an ex parte 
decree, under O. IX, rule 13, Civil Procedure Code, 
is whether the defendant was prevented by any 
sufficient cause from appearing. ‘Therefore, where 
a Judge holds that there was no guardian ad litem 
appointed for a minor defendant because the 
guardian appointed, though not actually insane, 
was of a childish and emotional temperament, and, 
therefore, not a fit person to represent the mincr, 
he cannot refuse to set aside the ex parte decree 
against the minor on the ground that-the minor 
was not prejudiced by the fact of his not being 
represented by his guardian, as the case was fully 
contested by his adult co-defendant brother. 
' If an ex parte decree is passed against a non- 
tepresented minor, there is sufficient cause for his 
non-appearance and restoration cf the suit; and if 
the Judge refuses to restore it he fails to exercise. 
a jurisdiction vested in him by law which he was 
bound to exercise. 

Civil revision from an order of the Bis 
trict Judge, Saharanpur, dated the. 22nd 
June..1922. 

Mr. Baleshwari. Prasad, for the: Applicants. 

Mr. S. P. Sinha, for the Opposite Party. 


JUDGMENT.—This is an application for 
revision of an order of the District. Judge 
of Saharanpur dismissing an appeal from an 


order refusing to set aside a decree passed 
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ex parte against the applicants, Piare- Laland 

Bisher Sarup, who- are- minors. The “suit 
was one for redemption of a mortgage. 
The claim as amended was against fotir 
brothers of whom two,the-present applicants, 
were minors and the other-two were adults. 
The applicants were- represented in the 
litigation by their mother as guardian ad 
litem. "The present application was based on 
an allegation inter alia that their mother 
was insane and, therefore, could: not represent 
them. The: learned Munsif rejected , this 
contention: The learned District Judge 
held that the mother, Musammat Bhagi- 
rathi; iffnot actually insane, was of a childish 
and emotional temperament and, therefore, 
not a-fit person to represent the minors. It 
is not -open to me sitting as a Court of re- 
vision: to go behind this finding. The 


learned Judge held. that he ‘must - decide 


the -case-upon. the assumption that there 
was no guardian ad litem appointed 
for the minors.- He then. went on to con- 
- sider the question whether the minors had 
.been prejudiced by the fact that they were 
not represented and holding that they were 
not, as the case had been fully contested by 
their. adult brothers, he refused. to set aside 
the decree. If this had been a subsequent 
suit to set aside the decree this point might, 
under the rulings of this Court, have been 
material. In an application under. O, 
IX. r. 13, however, the only point which the 
Judge had to consider was whether. the: de- 
fendants were prevented by any sufficient 
cause from appearing. O. IX, r. 13 is 
very clear on this point. - If the minors were 
not represented then clearly there was 
sufficient cause for their non-appearance and 
the District Judge was bound by the pro- 
visions of the rule to order the restoration 
of the suit. In not doing so he has failed 
to exercise a jurisdiction vested in him by 
law. which he was bound to exercise.. I, 
therefore, allow the application, reverse the 
orders of both the Courts ‘below and. setting 
aside the ex patre decree so far as it affects 
the minors, direct the Trial Court to restore 
the case to the file and after taking steps.to 
appoint a proper guardian for the minors to 
dispose of it according to law. The respond- 
, ents will get their costs of this application 
in all these Courts. 


$, D. Application allowed. 
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ALLAHABAD HIGH" COURT. T 

EXECUTION SECOND: APPEAL, No: i10; OF . 

1922. 
January 4, 1923. 
Present. — MT. Justice Ryves and 
Mr: Justice Gokul Prasad, | 
MAHADEO PRASAD—OgJ JECTOR— 
APPELLANTS 
VEYSUS 
Musammat HAMIDAN AND OTHERS— 
DECREE-HOLDERS— RESPONDENTS. . " 
. Civil Procedure, Code (‘Act V of 1908),, Ô. X XI, 
y. 2— Compromise decree directing payment. to thivd 
terson— Payment. made byt not certified. — Recogni- 
tion of payment by Couri.. 

The payment of money contemplated by 0. XXI, 
r. 2, is not necessarily a 'payment to the’ 'decreé- 
holder. If by a.compromise.decree the ‘payment 
is directed to; be made to a third person, ik. comes 
within the scope. of the rule and,if.itis not. certifi ed 
in Court, as required by the rule, it cannot. he 
recognised: by the Court, even if its gne dd is admit- 
ted by such third person. fp. 459, color] : 


Execution second, appeal. from a decree 
of the Judge of the Court of Small Causes, 
exercising the powers. of a Subordinate 


Judge; Cawnpore, dated the 23rd Septem- 
ber 1921. 


FACTS.— One Abdul ‘Aziz Khan;executed 
a mortgage in favour of Lachhmi Narain 
and Romeshwar in 1908. Subsequently, 
he mortgaged the same property to Mahadeo 
in 1913. By the subsequent mortgage 
Mahadeo agreed to make certain payments 
by instalments to the prior mortgagees, 
Lachhmi Narain and Romeshwar. Mahadeo 
having made default, Abdul Aziz ` Khan 
sued Mahadeo for cancellation, of the mort- 
gage-deed and redemption. To ‘this suit 
the prior mortgagees "were made parties 
as pro forma defendants, The suit résulted 
in a compromise decree, dated 28th April 
1917. According to the terms of this decree 
Mahadeo was to pay a sum of Rs. 595 odd 
to prior mortgagees by 12th May 1917, 
and from Jeth 1324 to: continue to make 
certain other payinents in instalments. 
In case of default his mortgage- -deed ” was 
to be deemed cancelled’ and Abdul Aziz 
Khan was entitled to recover possession 
of the property. After the’ stipulated time 
was over, Abdul Aziz Khan applied to Court 
for execution of the decree of 28th April - 
1917 by recovery of passession of-his property 
on the ground that Mahadeo had-not made 
payments as stipulated; Mahadeo ' pleaded 
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war deposed. that they had received payment. 


But the Court overruled the plea of payment 
and ordered execution to issue on the ground 
that the payments not having been certified 
in accordance with the provisions of O. XXI, 
r. 2 could not be recognized. 

Mr. M. A. Aziz, for the Appellant.— 
The prior mortgagees, Lachhmi Narain and 
Romeshwar, being only fro forma  defend- 
ants are not the decree-holders in respect 
of the amount payable to them under the 
decree: Payment to them is like the per- 
‘ormance of a condition the fulfilment of 
which need not be certified to Court. But 
‘even if they be considered decree-holders, 
inasmuch as they have received payment 
of their shares, it is not necessary that pay- 
ment to them should be certified. I rely 
upon Sultan Moideen v. Savalayammal (x). 

It is true that the case was under the 
Civil Procedure Code of 1882, but what is 
_ now clause (3) of O. XXI, r. 2 was introduced 
in the corresponding section 258 of the old 
: Code in 1888 so that there is no difference 
in the two Codes. 

Further, although the words of the sub- 
rule (x) ‘any money payable under a 
decree of any kind...’ appear to be rather 
‘wide, the case-law shows that every case 
‘of money payable under a decree does not 
come under O. XXI, r. 2. The case of 
Gajjala Yella Reddi v. Muhammad Alli (2) 
'supports my contention. In this case, the 
‘mortgagee decree-holder got into possession 
of the property of which he was to take 
profits and render account of the surplus. 
It was held that the receipts by the decree- 
holder of the income from land were not 
payments under or adjustment of the decree 
under section 258 (O. XXI, r. 2) and did 
not require to be certified. 

JUDGMENT.—This is an execution 
second appeal arising under the following 
circumstances]. — 

It appears that Abdul Aziz Khan, the 
respondent, made a mortgage of some proper- 
ty in favour of Lachhmi Narain and another 
in the year 1908. In the year 1913 he made 
a usufructuary mortgage of the same proper- 
ty in favour of, Mahadeo Prasad, the appel- 


(1) r5 M. 343; 2 M. I. 
(N. S.) 591.3% 
o (29) 38 Ind. Cas, 675; 39 M. 1026, 


J. 50; 5 Ind. Dec. 
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lant, and some money was left with Mahadeo 
Prasad to pay off the first mortgage in favour 
of Lachhmi Narain and another. He failed 
to do so and upon that Abdul Aziz sued 
to redeem the mortgage of the year 1913 in 
favour of Mahadeo Prasad. ‘This suit result- 
ed in a compromise under which Mahadeo 
Prasad was directed to pay off the first 
mortgage by certain instalments and it 
was further provided that in case Mahadeo 
Prasad failed to do so the mortgagor, Abdul 
Aziz Khan, would be entitled to recover 
possession of the property mortgaged to 
him. This was on the 28th of April 1917. 
Abdul Aziz has now applied to recover 
possession of the property mortgaged by 
him to Mahadeo Prasad on the allegation 
that Mahadeo Prasad has failed to pay the 
amount due to Lachhmi Narain and another, 
the prior mortgagees, by instalments as 
contemplated in the compromise decree. 
Mahadeo Prasad pleaded payment to the 
prior mortgagees as contemplated by the 
compromise decree. This payment to the. 
prior mortgagees by Mahadeo Prasad was 
not certified in Court as required by O. XXI, 


tr. 2 of the Code of Civil Procedure, and, 


accordingly, the Courts below have dismissed 
the plea of payment raised by Mahadeo 
Prasad under clause (3) of O. XXI, r. 2 of 
the Code of Civii Procedure. Mahadeo 


Prasad comes here in second appeal and 


says that as the decree did not contemplate 
any payment to Abdul Aziz Khan, the 
mortgagor decree-holder, O. X XI, r. 2 did 
notapply and such payment could be recog- 
nised and ought to have been recognised by 
the Court executing the decree. It might be 
mentioned here that Lachhmi Narain and an- 
other, the prior mortgagees, have supported 
Mahadeo Prasad by admitting receipt of the 
money in accordance with the compromise 
decree to which they were parties. The 
learned Counsel for the appellant contends 
that the payment of money contemplated 
by O. XXI, r. 2isa payment tothe decree- 
holder, and, as the payment directed by the 
compromise decree wes not a payment to 
be made to the decree-holder but to a third 
person, O. XXI, r. 2 does not apply and the 
Courts below ought to have given effect 
to the payment pleaded by the appellant. 
The wordings of r. 2 axe very general and 
there is nothing in them to limit the payment 
to the decree-holder only. The words used 
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are: '" Where any money payable under a 
decree of any kind is paid out of Court or 
the decree is otherwise adjusted, etc., etc." 
‘We have no difficulty in coming to the 
conclusion that the payment directed to be 
made to a third person under a decree like 
the present one comes within the scope of 
this rule and the decision of the Courts 
below was correct. Mahadeo Prasad ought 
to have proceeded under clause (2) of r. 2 
to safeguard his interest. Such payments 
having not been certified the Courts below 
were right in refusing to accept them. In 
our opinion the decree of the Court below 
was a right decree. We dismiss this appeal 
but without costs, as the respondents are 
not represented. 
Appeal dismissed. 
S. D. 


LAHORE HIGH COURT. 
SECOND Civi, APPEAL, No. I094 OF 1921. 
November 16, 1922. 
Present:—Mzr. Justice LeRossignol 
and Mr. Justice Zafar Ali. 
AGENT, B. B. & C. I. RAILWAY, BOMBAY 
—DEFENDANT—APPELLANT 
UEFSUS 
Firm MANOHAR LAL-PARWIN CHAN D 
PLAINTIFF— RESPONDENT. 

Railways Act (IX of 1890), ss. 77, 140— Notice 
to Railway Company—Service on Agents subordi- 
nate, whether sufficient —S. 140 of Act IX of 189o, 
whether exhaustwe. 

Notice to a subordinate of the Agent of a Rail- 
way Company, e. g., the General Traffic Manager, 
is not the notice contemplated by section 77 of the 
Railways Act, unless it is established that the 
Agent had invested him with the authority to 
receive service on his account. fp. 460, col. x] 

Great Indian Peninsula Railway Company v. 
Chandra Bai,28 A 552; 3 A. L. J 329; A. W. N.(1906) 
IOI, Great Indiam Peninsula Railway Company 
v. Dewasi, 31 B. 534; 9 Bom. L. R. 942, Nadiar 
Chand Shaha v. Wood, 35 C 194; 12 C. W. N 456, 
Manikonda Seshachellum, In ve, 12 Ind. Cas. 76; 
36 M 65; ro M. L, T. 236; (1911) 2 M. W. N 195, 
cited. , 

Section 140 of the Railways Act is not exhaustive, 
andifit can be established that, as a matter of fact, 
the Agent of a RailwayCompany has received notice 
of a claim against the Company ina way not men- 
tioned by that section, such notice is sufficient 
or the purposes of section 77 Of the Railways Act. 


E 459) col, a) 


s 


.and the words '' 
are defined in section 3, clause (6) to be, in 


method of 


of 


Second appeal from the order: of the 


District Judge, Delhi, dated 8th March 1921, 


reversing that of the Sub- Judge Delhi, dated 


29th November 1920. 


Mr. M. L. Puri, for the Appellant. 

Mr. Sardha Ram, for the Respondent. 

JUDGMENT.—This second appeal arises 
out of a suit brought by the plaintiff against 


.the Bombay, Baroda and Central India Rail- 


way for compensation for loss of a consign- 
ment of goods, and the only question calling 
for.decision by us is whether notice under 
section 77, Indian Railways Act, was given 
to the Railway Administration. The learn-, 


.ed District Judge has held that the Rail- 
. Way Administration had notice of the plaint- 


iffs claim, inasmuch as the General Trat- 
fic Manager of the Railway had notice of 
it. 

Under section 77 of the Indian Railways 


“Act, a claim for compensation must be pre- 


ferred in writing to the Railway Adminis- 
tration within six months from the date of 
the delivery of the goods to the Railway, 
Railway Administration" 


the case of Railway administered by a Com- 
pany, that Railway Company. The normal 
serving notice upon a Rail- 
way Company is by delivering notice at its 
head office, but in the case of a Railway ad- 


ministered, by. a Railway Company, service 


upon its Agent in India is sufficient :service, 
section 140 of the Indian Railways 
Act. - That section further gives instances 
of methods by which the Agent may be 
served with notice of a claim, but it is argued 
that that section is not exhaustive and that 
if it can be established that, as a matter of 
fact, the Agent has received notice of the 
claim in a way not mentioned by that sec- 
tion, such notice is sufficient for the purposes 
of section 77 of the Act. 

With this contention we have no quarrel, 
but the question in this case is, whethér ‘he 
Agent received notice of the plaintiff’ S claim. 
We have been referred to Great Indian 
Peninsula Railway Company v. Chandra Bai 
(x), Great Indian Peninsula Railway Com- 


“pany v. Dewasi (2), Nadiar Chand Shaha v. 
‘Wood 


and M antkonda Seshachellum, 


(5) 


" (x) 28-A 552; 3 A. L. J 329; Ai W. N (1906) tor, 


(2) 31 B. 534; 9 Bom. I. R 942. | 
(3) 35 C. 194; T2 e Ww. N; 74307" PRA 


, 


4 Fr 
w 1 
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In re, (4), but none of these rulings is an 
authority for the view that service on a 
subordinate of the Agent of the Railway 
is service upon the Agent. If it could be 
shown by evidence that the Agent had in- 
vested some subordinate with authority 
to receive service on his account, he would, 
no doubt, be estopped from pleading that 
notice had not been served upon him per- 
sonally. But in this case there is no evidence 
that the Agent has given any such author- 
ity‘to the General Traffic Manager, and it is 
no reply to the Agent’s objection that, in 
- practice, the Agent entrusts the disposal 
of such claims to his General Traffic Manag- 
er.. There is in this case no evidence that 
notice sent to a General Traffic Manager 
reaches the Agent automatically, so that 
we have no ground for holding that, as a 
fact, the Agent was informed of this claim 
by his, General: Traffic Manager. 
77 of the Railways Act insists that notice 
shall be given in writing to the Agent of the 
Railway. Company in India and we must 
hold. that notice to a subordinate of the 
Agent is not the notice contemplated by 
the section. 


We accordingly accept the appeal and . 


dismiss the plaintiff's suit with costs through- 
out. 


N. K. Appeal accepted. 
. (4) 12 Ind. Cas. 76; 36 M. 65; 10 M. I. T. 236; 
(1911) 2 M. W. N.-195. . 
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ALLAHABAD HIGH COURT. - 

SECOND Civi, APPEALS Nos. 1371; 1372 

AND 1373 OF I9IQ. 
December 22, 1922. 
Present:[—Mr. Justice Rafique and 
Mr. Justice Piggott. - i 
Dr. SADIQ ALI—DEFENDANT— 
APPELLANT 
VEYSUS 
ABDUL BAQI KHAN AND ANOTHER— 
PLAINTIFP AND, DEFENDANT-——RESPONDENTS. 

Muhammadan Law—Pre-emption—Talab-i-istish- 
had (2nd demand), requivements of. 

In making the affirmatory demand (Talab- 
j-istishhad), it is, necessary to call upon, ‘the 
witnesses who, accompany the pre-emptor to 
the premises to bear witness ta` the fact‘ that 
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the immediate demand (Talab-i-mawasibat) had 
already been made. The mere making of the 
Talab-i-istishhad in the presence of the witnesses, 
in whose presence the Talab-i-mawasibat was made, ` 
is not a sufficient compliance with the require- 
ments of the Muhammadan Law. [p. 463, col. 1.) 

Choiw v. Husain Bakhsh, A. W. N. (1893) xoi, . 
Baru Mal v. Tansukh Rai, 29 Ind. Cas. 1001; 13 A. * 
L. J.717; 37 A. 524, Mubarak Husain v. Kaniz 
Bano, 27 A. 160; A. W. N. (rgo4) 201; 1 A. L. J- 
569, Sarjug Singh v. Jagmohan Singh, 51 Ind. Cas. 
40and Rujjub Ali Chopedar v. Chundi Churn, 
17 C. 543; 8 Ind. Dec. (N. s.) 902, referred to. 

Second appeals against the decree of 
the * District Judge, Cawnpore, dated 
the 17th June 19r9. 

Dr. S. M. Sulaiman end Dr. K. N. Katju, 
for the Appellant. 

Mr. Ighat Ahmad, for the Respondents. 

JUDGMENT.—-The three second appeals 
Nos. 1371, 1372 aud 1373 arise out of three 
pre-emption suits instituted by Abdul Baqi 
Khan against Sadiq Ali and others in the 
year 1918. Two of them were instituted 
in the Court of the Munsif and the third 
in that of Subordinate Judge. 
. In order to understand the pleadings 
in the case it is advisable to give a pedi- 
gree of the. parties to the threé appeals. 


d pace 


| | PEN INN : 
Abdullah ` Ghulam  Hashmat' Kariman, quie 


alias Muhammad, Ali, other 
’ Hungan, | | daughters. 
Sadiq Ali. 
i | 
Abdul Bagi. Abdul 


; Sattar. 
| oe | 
Anwar Ali, Sakina Bibi. Amena Bibi, 


| 


Abdul Karim. Haliauuntes, atdotem Bibi. 

Musammat Sakina Bibi wes married to Abdul 
Karim Khan. Some time ago a 
house was purchased -by Azmatullah and 
his son Abdullah alias Hingan in equal 
shares. Some years afterwards ‘Sadiq 
Ali, son of .Hashmat Ali, sold his interest 
in the house to Ghulam Muhammad; “The 
latter also acquired the shares of his three 


‘sisters other than Musammat Kariman, In 
.1909.Ghulam Muhammad sued for partition 


against the other members of the family 
whose-shares he had not purchased and 
obtained a decree. In r9r5 Abdul . Karim 
Khan and his sister, Halim-un-nissa, brought 
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a suit for the recovery of theirsharesagainst 
Musammat; Karifnan and others: The 
chief defence to the suit was put forward 
by Abdul Baqi who 'was also a defendant 
in the tase.” He resisted the sitit by plead- 
itig. adverse’ possession. The claim was 
decreed by the’ learned Munsif on thé 
7th ‘August 1915. On appeal the ‘decree 
of the First Court was set aside on the plea 
that the claim was barred by the’ princi- 
ple of ves judicata, Thereupon Abdul 
Kariin filed a "second appeal’ to this 
Court which was admitted in Novetnber 
1915 and the case was temanded by this 
Cóuit" on the 15th November 1918 ‘for 
trial on the merits. While the second appeal 
‘was pending iw this Court Abdul Karim 
and his wife Musammat Sakina Bibi exe- 
cited ` on the 22nd December 1917 
two sale-deeds in respect of their separate 
shares itr the house mentioned above in 
favour of Sadiq Ali. On the 15th March 
TOI8 Anwat Ali süed to recover possession 
ofthéir shares on the ground of pre-émption. 
The claiin was brought against the vendors, 
Abdul Karim and Sakina Bibi, as also.against 
Sadiq Ali, the wendee, Ori the 14th May 
I9I8 the vendee and Anwar Ali, the pre- 
emptor, "enteréd 
which not only the sále-deed of thé 22nd 
Déc&mbér 1917 was allowéd to retain but 
Anwar Ali dgreed to-convey “his own share 
also to Sadiq "Ali. Of the 20th August 
l918 à décree was passed by the leafned 
Münsif in the suit of Anwar Ali in terms 
of the compromisé filed. On the 7th‘Sep- 
tember TOIS Abdul Baqi instituted two 
stits on the basis of pre- emption against 
Sadiq “Ali, ‘namely, ome in respect” of the 
transfer niade by Sakina Bibi add the'second 
in respect of the transfer of thé share of 
Anwar Ali under the comproinise of the 
14th May 1918 which was incorporated’ into 
the decree of “2oth "August: 1918.” On the 
16th Decémber 1018 a third ‘suit was in- 
stittited ` by “Abdul Baqi against Sadiq Ali 
in respect of the transfer made by Abdul 
` Karim on “the 22nd Detemtber xgr7' in 
favour óf Sadiq “Ali. | 
the suit relating to the transfer of “Anwar 
Ali was instituted ti the Cóutt òf the Sub- 
ordinate’ Judge. of Cawnpore. "The “other 
two" “suits were filed in ‘the Court of the 
Munsif: ‘and’ were tidusfertéd to the ‘file 
- of the Subordinate Judge, Sadiq Ali re- 
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Was by means of a 


"into. a cóinptomisé by. 


Of these thirée Suits | 
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sisted all ihe three suits on various grounds. 
The evidence for all the : parties in the three 
Suits was recorded m Anwat: Ali s, Case 
suits. ti learned ‘Subordinate J udge, after, 
a cátelul considération of all the evidence 
in the case, came to the conclusion that the 
plaintiff's claim in all ihe three suits should 
fail.. He was of that. opinion In respect 
of the ‘transfers of Abdul Karim and Sakina 


NANG 


never been madè. In the suit of Anwar 
Ali he was of í opinion. that, as the transfer. 
decree, no fight of 
‘pre-emption could be asserted. Abdul. 
Baqi preferred three appeals from ‘the 
decree of the learned Subordinate Judge. 
The lower. - Appellate Court ‘digagreéd with 
the ‘first Court on the evidence and. came 
to ‘thé -conclusion that the. two. demands 
téquiréd under the Muhaminadan Law 
were miade. The learned Judge’ of the 
lower. Appellate: Court was definitely. of 
opinión that the first demand or the Talab- 
i-miawasibat: was made as soon as the plaint- 
‘iff-pre-einptor ` ‘Héard of the sales of “Abdul 
“Karim ‘and Sakina Bibi. As to the second 
dexiíarid he was also of opinion that it. was 
“Hade i on the spot "where the-:property 
tránsféired is’ situate. As. to the transfer 
“by Atwar Ali, the learted Judge: was of 
‘Opinion that the transfer was not, ‘properly 
‘speaking, bya decree of à Court, but i in any 
‘case in the circumstances the plaintift-pre- 
'efiptor had the right of pre-emption. | The 
‘déecteés of the first Court were accordingly 
"set aside and the claim: of the plaintiff-pre- 
emptor ` was decreed in all the three suits. 
- Sadiq Ali hás'preferréd the three appeals 
"b&fore us, "We fake tp first the. appeals 


"that relate to the transfers made by Abdul 


“Kartini arid his wife, Sakina Bibi, on-the 22nd 
“December : 1917. “Tiree © obj ections are 
Xüged óh behalf öf the appellant: to the 
findings: of the lower Appellate Court.’ It 
ig ufged on behalf of the appellant that the 
léarned" Disttict | Judge misread- and mis- 
Qüoted' the évidence of Raj jab Beg. and was 
not, therefore, justified i in disagreeing: with 


“the” first” Court aud RAE! E the first 


“the ` apa di qs "Be aris a a 


demand, if ‘made, was of no Vv fue,. as no Sale 
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had taken place at the time the matter was 
reported by Rajjab Beg to the plaintiff-pre- 
emptor. The third objection is that the 
second demand on the evidence for the 
plaintiff-pre-emptor was an invalid demand 
under the Muhammadan Law. The learned 
"Coünsel for the appellant has cited case- 
law in support of his second and third objec- 
tions. 
with regard to the first objection that after 
‘hearing the evidence of Rajjab Beg read 
"we are not prepared to agree with the con- 
tention of the learned Counsel for the appel- 
lant that the lower Appellate Court has 
misread or misquoted the statement of 
Rajjab Beg. The learned Judge of the 
lower Appellate Court was quite justified 
‘in interpreting the evidence of Rajjab Beg 
as he has done and his finding on that point 
is a finding of fact which we are not per- 
` mitted to disturb. We do not think that 
there is much force in his second objection 
also. It also depends upon the interpre- 
tation of the evidence of Rajjab Beg. The 
learned Judge of thelower Appellate Court 
has construed the statement of Rajjab Beg 
to mean that he reported to the plaintiff- 
pre-emptor that a sale of the shares of 
- Abdul Karim and Sakina Bibi had taken 
` place. The plaintiff-pre-emptor was justi- 
fied on that evidence to make the first 
demand. It would serve no useful purpose 
in view of our finding on the third objection 
to discuss the case-law as to when should 
‘the first demand be made, that is, whether 
the first demand should be made when the 
sale is completed under the provisions of 
Act IV of r882, or when the sale according 
to the intention of the parties has been 
completed. We think that the third ob- 
jection of the appellant must prevail. The 
learned District Judge has not come to a 
clear finding on the question whether at the 
time of making the second demand the 
plaintiff-pre-emptor called the attention 
of his witnesses to the fact that he had 
already made the first demand. ‘The find- 
ing of the lower Appellate Court upon this 

‘point is in the following words :— 
“As regards the affirmatory demand, it 
was urged on behalf of the respondent that 
it was irregular that the witnesses who had 
accompanied the plaintiff-appellant to the 


premises were not called upon to bear . 


‘witness to the fact that the immediate 
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demand had already been made.”’ 

This is true as far as the evidence of the 
witnesses is concerned, though the plaintiff 
himself states that the witnesses were in- 
voked after the second demand on the pre- 
mises. Even assuming that there was no 
special invocation the requirements of 
Muhammadan Law were sufficiently com- 
plied with when the Talab-1-istishhad was 
made in the presence of the witnesses in 
whose presence the immediate demand had 
been, made [see Chotu v. Husain Bakhsh (x)]. 
The learned Counsel for the respondent 
pre-emptor asks this Court to consider 
this finding as a finding that at 
the time of the second demand the plaint- 
iff had called the attention of his witnesses 
to the fact that he had made the first de- 
mand. 

We are unable to accede to this conten- 
tion. The language of the learned Judge 
just quoted above would not bear any such 
interpretation. After reciting that the 
witnesses had not stated that at the second 
demand their attention was called by the 
plaintiff to the first demand the learned 
Judge goes on to say that the plaintiff 
states that he had done so. The learned 
Judge stops there and goes on to the con- 
sideration of the case from another point 
of view, taking it for granted that the plaint- 
iff had not called the attention of his wit- 
nesses to having made the first demand. 
We are, therefore, of opinion that the learned 
Judge of the lower Appellate Court did not 
hold that he believed the evidence of the 
plaintiff-pre-emptor not only uncorroborated 
but against the statements of his own wit- 
nesses. There were only two courses open to 
us, either to remand the caseto the Court 
below to get a definite finding on the question 
raised or to hear the evidence ourselves and 
record a finding. We have adopted the 
latter course. We have heard the evidence 
for the plaintiff-pre-emptor read to us im 
extenso and criticised. We have no hesi- 
tation in holding that the plaintifi’s state- - 
ment, uncorroborated by any of his witnesses, 
cannot be believed and we do not believe 
it. We, therefore, hold that the second 
demand deposed to by the plaintiff and his 
witnesses was an invelid demand under 
the Muhammadan Law. ‘This finding would 


(1) A. W. N. (1893) Ior. 
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‘at first sight dispose of the two Appeals 
Nos. 1372 and 1373, but the contention 
on behalf of the plaintiff-pre-emptor is that 
even assuming the omission at the second 
demand referred to above, the requirements 
. of the Muhammadan Law are sufficiently 
complied with when the Talab-i-istishhad 
is made in the presence of the witnesses in 
whose presence the first demand was made. 
In support of this contention reliance is 
placed on the cases of Choin v. Husain 
Bakhsh (i) and Baru Mal v. Tansukh 
Rat (2) The case of Chottu was 
considered by several learned Judges of this 
Court subsequent to 1893 and was dis- 
sented from: vidc the case of Mubarak Husain 
v. Kamz Bano (3). We would also refer to 
the cases decided in other High Courts 
on the same point, namely, those ‘of 
Sarjug Singh v. Jagmohan Singh (4) 
and Rujjub Al Chopedar v. Chundi 
Churn (5). The case reported as Baru Mal 
v. Lansukh Rai (2) does not really touch 
upon the question under discussion. In 
that case it was decided that the two de- 
mands may be combined together if the 
vendor and the vendee are present at the 
time the demand is made or the demand 
is made on the property sold. In the 
present case it is not pretended that when 
either of the two demands was made the 
vendor or the vendee was present or that 
the first demand was made on the property. 
We, therefore, hold that the claim of the 
pre-emptor fails. We allow the appeals 
of Sadiq Ali in respect of the transfer made 
by Abdul Karim and Sakina Bibi, 7. e., we 
allow Appeals Nos. 1372 and 1373. 

The Appeal No. 1371, as we have already 
stated above, relates to the transfer made 
by Anwar Ali. We need not discuss the 
‘question whether any right of pre-emption 
accrued to Abdul Baqi, because the transfer 
. was in terms of a compromise which com- 
promise was embodied in the decree. Sadiq 
Ali, according to our decision in Appeals 
Nos. 1372 and 1373, had acquired a good 
, title on the 22nd December 1917 in the 
house in question. He thus became a co- 
Sharer of Anwar Ali by virtue of his pur- 


(2 29 Ind. Cas. roor; 13 A. L. J. 717; 37 A. 
524. : 
o) 27 A. 160; A. W. N. (1904) 201; 1 A. L. J. 


503. y 
(4) 5r Ind. Cas. 40. 
(5) 17 C. 543: 8 Ind. Dec. (N. 5) 902. 


chase of 22nd December 1917. The share 
of Ánwar Ali was not transferred till the 
27th August 1918. Abdul DBaqi's right of 
pre-emption is based upon vicinage. Sadiq 
Ali had: on' the 27th August 19186 a better 
and a superior right of pre-emption to that 
of Abdul Baqi. The claim of the latter, 
therefore, with regard to the share of Anwat 
Ali also fails. | 

We allow Appeal No. 1371 also. S 

The result is, we allow all the three Appeals 
Nos. 1371, 1372 and 1373 of 1919, set aside 
the decrees of the Court below with costs 


.to Sadiq Aliofall the Courts including fee 


in this Court on the higher scale. B 
S. D. Appeals allowed. 


MADRAS HIGH COURT. 
SECOND CIVIL APPEAL NO. 1425 OF 1929. 
November 6, 1922. ` 
Present -—Sir Walter Schwabe, Kr., Chief 
Justice, and Mr. Justice Wallace. : 
RANGASWAMI NAYUDU AND ANOTHER 
—DEFENDANTS—ÀPPELLANTS 
VEYSUS E 
V. KRISHNASWAMI AIVAR AND OTHERS 
—PLAINTIFFS— RESPONDENTS, 
Charitable | endowment— Temple properiy— No 
regular trustees— Right to sue for possession — General 
body of | wovshippers— Civil Procedure Code (Act V 
of 1908), O. I,v.8. 

Property bequeathed to an idol or temple,although 
notionally held by the deity, must be in some human 
being or beings. If there is a trustee or manager, 
he can sue for its possession ; where there is no 
trustee or manager the right to sue for possession 
on behalf of the trust may vest in the regular 
body of worshippers of the temple. In sucha case, 
worshippers who obtain permission under O. I, r. 8 
of the Civil Procedure Code to sue on behalf of the 
general body are entitled to maintain the suit and 
obtain a decree for possession. [p. 464, col, 2.] 

Venkatasubban Patter v. Ayyathurai, 54 Ind. Cas. 
202; 37 M. L. J. 554 ; 26 M. L. T. 364, followed. 

Noor Mahammad Saib v. Karima Bibi Ammal, 
25-Ind, Cas. 559; 27 M. L. J. 2701. 16 M. L. T. 165, 
distinguished. t 

Second appeal against the decree of the 
District Court, South Arcot, in Appeal 
Suit No. 52 of 1919, preferred against the’ 
decree of the Court of the District Munsif, 
Villupuram, in Original Suit No, 245 of 


1917. 
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o Messze. K. Bhashyam -Iyengar and P. J: 
Kuppanna Rao; the. Appellants. ; 
| Mr. B.-Sitaram Rao, for.the Respondents. 


P a^ 


etis 


point has been: àrgued, it is perhaps desirable 
to;say: something about :tlie-plaintiffs in-the 
othes capacity, namely; that as representing 
themselves and all other wotshippers. 

"As I understand the law, property” be- 
queathed to idols- or- temples, although 
notionally held by the deity and although 
itthas been said that the deity represented 
bythe‘ idol can own:the property, in fact, 
the right 40 possess.the property, must be 
in some human being or beings. 
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is a trustee or a manager, that trustee or 
manager is the human being who can sue 
for possession. Büt if there is none, then 
the question is, in whom.is the right vested ? 
I think -the answer must depend: on ‘the 
circumstances: of each bequest: or trust. . 
In this-one, I should say, it was vested in 
the worshippefs, meaning thereby not casual 
worshippers but the regular worshippers 
at this partictilar shrine, and so it was held 
in Venkaiasubban Patter v. Atyyathurat (x) 
that in the case of a village temple owriéd 
in “common by the villagers the right of 
management.of the temple and its properties 
vests in the inhabitants of the village as a 
corporation. Now, such a body as'inhabit- 


ants of a village or worshippers ata particular 


shrine is ordinarily represented by a manager, 
or a trustee ora committee or some elected 
or nominated representative of that Lind, 
But, if no such representative has ‘been 
nominated the right to possession would, 


.in my judgment, vest in the general body, 


and the general body can sue; but. as a | 
matter of convenience; rules have been. .pro- 
vided that general bodies can be represénted 
in Court, for, - without such: rules the 
number of plaintiffs or defendants would 
miake ‘the -suit impossible to ‘handle. So 


sone finds in O. I, r. 8, a provision that; With 


the permission of the Court, when!thetré=are 
numerous persons having.the same intétest 
in the:same suit, one or more sucli:pérsoüs 
may -sue on behalf of or for the benefit of 
all persons so interested. - Ordinarily the 


‘application for ‘such permission would be 


thade at an earlier stage of the suitibutin 
this case, the -plaintiff without lóbjection 
received from the Court. at the. hearing, 
its: sanction to represent the mnuiieroüs 
persons, namely, the general body'of-worship- 
pers.: In ‘my judgment, that ds im order, 
and if the:general body are entitled to:posses- 
sion, these are proper representatives adiit- 
ted by the Court uridet O. I, r. Brand dre 
entitled to an order "for possession. 

'. A case was'quoted as being ito the contrary. 
in Noor: Mahammad Saib v. -Karima Bibi. 
Ammal (2) the ‘head-noteiwas: to the effect 


, (1) 54 Ind, Cas. 202; 87 M, L. J..554 ; 26 M, 

L. T. 364. 
(2) 25 Ind, Cas. 559. 27 M, L. 9.270; 

l«. T. 105. - "o REN. 
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that the worshippers of the mosque cannot, 
whether in .their individual or collective 
capacity, maintain a suit for the possession 
of the properties belonging to the mosque. 
That head-note is, in my judgment, much 
too, wide. If the case means that where 
there is a representative such as a trustee, 
then. individual members of the mosque 
or the charity cannot sue, I agree with it ; 
but, if it means that persons in representa- 
tive capacity cannot get an order for posses- 
Sion when, the persons they represent are 
entitled. to possession, I do not agreq with 
it. The authorities quoted in the judgment 
in that case are not authorities in support 
of any such proposition, but they are authori- 
ties for the proposition that if there is a 
trustee or other properly constituted re- 
presentative, then individual worshippers 
Cannot sue for possession. 

The appeal fails and must be dismissed 
with costs. 

Wallace, J.—I agree and have nothing 
to add. e 


VUN V Appeal dismissed. . 


ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEAL No. 1608 OF 1922. 
January I2, 1923. 

Present :—Mz. Justice Daniels. 
TIRLOK SAITHWAR —PLAINTIFF— 
`. . APPELLANT 
VEYSUS 
LALSA 'SAITHWAR AND OTHERS— 
DEFENDANTS—RESPONDENTS. 

Hindu Law-—Movigags by "Hindu father 
before -birth of son — Antecedeni debt, 

A mottgage by a Hindu father before the birth 
of a son, that is, when there was no joint family in 
existence, and, therefore, no joint family property, 
is a valid “antecedent debt which caunot be chal- 
lenged by the sou. ` 
' Sahu Ram Chandra v. Bhup rS 39 Ind: Cas. 

280; 21 C. W. N. 698 ; r P. L. W. 557 ; 15 A, L, J. 
437 : 19 Bom. L. R. 498 ; 26 C. D J. 1; 33 M. L.. J. 


(07 14; (1917) M. W. N, 439; 22 M. L. T. 22; 6 L. W. 


213; 39 A. 437 i 44 I. A. 126 (P. C.) and Susaj 
Prasad v. Makkan Lal, 66 Ind. Cas. 14; 4 44 A, 
382; 20 A. L. J. 513. (1922) A.I. R. (A) 200, 
followed, | nA ee Be 
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Saona appeal against the decree of the 
Additional Subordinate ` Judge, . Basti, 
dated the 7th of July 1922. 

Mr. S. P. Sinha, for. the Appellant. 

JUDGMENT.—The . present appeal raises 
a question of, what constitutes: antecedent 
debt within the meaning of Sahu Ram 
Chandra,v. Bhup Singh (x). The mortgage 
in suit was executed by the father of the 
plaintiff as head of the joint family. Part 
of the consideration was applied to pay 
off a mortgage executed by the father at a 
time when the plaintiff was net born and no 
joint family .was in existence. The lower 
Appellate Court held that this constituted 
a valid antecedent debt and that the plaintiff 
was not entitled to challenge it. There is 
direct authority for the view which it has 
taken in the case of Suraj Prasad v. Makhan 
Lal (2). Even apart from authority, the 
question appears to me as a matter of prin- - 
ciple to be perfectly clear. The Privy 
Council laid down that to constitute antece- 
dent debt the original debt must have been 
incurred apart from the security afforded 
by the joint family property which the 
manager is- not, except under particular 
conditions, entitled to alienate. Here, at 
the time when the original debt was incurred, 
there was no joint family property because 
no joint family was in existence. The debt 
was, therefore, not incurred on the sécurity 
of any joint family property and the trans- 
action entered into by the father was one 
which he was perfectly entitled to enter 
into and which no one could question. 


“There is no reason either of principle or. of 


authority why this should not constitute 
valid antecedent debt for the purpose of 


supporting a subsequent alienation.. Agree- 


ing with the view of the Court below I 
dismiss the appeal under O. XLI, r. II. 
S. D, Appeal dismissed. 


(x) , 39 Ind. Cas. 280; 2x C. W. N. 698; 
W. 557; 15 A. L. J. 


IP. Le 
437; 19 Bom. L., R. ,498 1 


rg 4 (1917) M. W.N. 4391 
22 M. L. T. 22; 6 L. W. 213; 39 À. 437 ; MiA 
126, (P. C.). 


(2) 66 Ind. Cas. 134; 44 A. aran, 20 A. i. 5 


51; (1922) A. I. R. à) 200, 
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MADRAS HIGH COURT. 
SRCOND CIVI, APPEAL NO. 1631 OF 1920. 
November I4, I922. - 
Present[—Sir Walter Schwabe, KT., 
* Chief ae and Mr. Justice W allace: 
E T. P. KUNHIKUTTIALI- AND OTHERS' 
ess —BDEPENDAN TS—APPELLANTS 
VErSUS 
i P. -EUNHAMMAD AND ANÓTHER— 
i * PLAINTIFFS—RESPONDENTS. 
" Limitation. Act( IX of 1908), Sch. I, Arts. ór 
85, applicability of—Mutual, open and current 
account, meaning of. 


In order to prove a mutual, open and current 
account under Art. 85 of Sch. I to the Limitation 
Act, it is sufficient to prove mutual dealings 
between the parties creating mutual duties or 
reciprocal demands on either side. [p. 466, col. 2.] 

A person was appointed the agent of a mosque 
under a karar authorising him to collect dues 
payable to the mosque, pay the outgoings, take 
this remuneration, advance monies of his own 
"to the mosque whenever necessary and 
-keep an account of all transactions. In a suit 
by the agent for money mainly made up of advances 
made by him to or for the benefit of the mosque: 

Held, that the obligations being mutual and 
tbe. dealings reciprocal, the account was a mutual, 

.open and current account to which the proper 
, Article to apply was not 61 but 85 of Sch.I to 
the Limitation Act. [p. 467, col.2] ^ 
- Ram Pershad v. Harbans Singh, 6 C. L. J; 
.x158,.: Htrada Basappa v. Gadigi Muddappa, 6 
M. H. C. R. 142 followed. 

Padwick v. Hurst, (1854) 18 Beav. 575; 23 L. J. 
`Ch. 657; 18 Jur: 7637 52 E. R. 225; 104 R R. “536, 
referred. to. 

Second appeal against the decree of the 
Court of the Temporary Subordinate Judge, 
-Tellicherry; in Appeals Suits Nos. 29r, 
-292 and 300 of 1918, preferred. against the 
-decree of the Court of the District Munsif, 
: Cannanore, in Original Suit No. 728 of 1914. 

- Mr. C. Madhavan Nair, for the Appellant. 

 Dr..S. Swaminadhan, Messts. K. P. M. 
Mi enon and Pocker, for the Respondents. 

| JUDGMENT. . 

. Schwabe, 0. J.—In this case the sid 
was the manager ofa mosque. He held his 
‘position under a harar, dated the 21st' of 
October I910, which was a yearly appoint- 
` ment authorising him to collect the various 
` dues due to the mosque, to pay the outgoings 

of, the -mosque’ and to take his remunera- 
- tion according to stipulations i in à pre vious 
karar which stipulations were also incorpo- 
rated in this document. Turning to the 
previous karar, Exhibit XXXI in the 
case, dated che 9th ot November 1903, 


foes 


one finds there a more detailed account | 


INDIAN CÁSÉS. 


^ 


[1923' 
of the payments to be made by the manag- 
er of his duties and liabilities and a de- 
tailed account of what is to be given as 
remuneration'for the work he did which 
included a right to take 720 seers of paddy 
and Rs. 12 per annum. One of the terms 
was that he was to maintain a correct 
account of receipts and disbursements 
and that they were to be rendered and thé 
balance struck on a certain date each vear 
after the end of the vear's management. 
It was airanged between the parties that’ 
when’ the mosque was short of funds the 
manager advanced monies of his own, and 
that yearly a balance was taken on one 
side which showed the expendituie by him, 
the advances by him and the' salary due 
to him, and on the other side all that he 
had received on account of the mosque, 
His employmeut came to an end in 
February 10123 and before the expira- 
tion òf three years he brought a suit 
fbr an account and payment to him of the 
amount he claimed as due, mainly made 
up of advances made by bim to or for the 
benefit of the mosque. It has been ‘found 
that the balance due to him was Rs. 923. 
He is met with the defence that this 
amountis not recoverable, because it is 
barred under the Limitation Act, 1908, 
Art. 61. That Article applies to 
money paid for and on account of an- 
other which becomes barred after three 
years from the- date when-the money is 
paid. The plaintiff replies to that, that 
Art. -61` has no application but Art. 85, 
which is ‘‘ for the balance due on a mutual, 
open ‘and current account, where’ there 
have been reciprocal demands between 
the parties,” the period for bringing a 
suit in respect of which is three years from 
the close of the year in which the last item 
admitted ,or proved is entered in „the 
account. fis argued for the trustees. that 
this Article has no application, because 
there is not in this case a mutual, open 


'and current account, and we are referred to 


English cases and particularly to Padwick y, 


. Hurst (1 ), in which it was held. that tór.an 
‘account’ properly to bé: called ‘a mutual 


account thére must be mutual dealingsin the 


‘sense that both. parties come under, liabil- 
a to each other. 


That principle has béen 


(1) (1854) 8 Beav./57572j Io J. Ch. 6571/18 
Jur. 763: 52 E. R, 225; 104 R. R, 536. 
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applied in many cases in India in reference 
to the interpretation to be put upon Art. 85. 
But in applying the principle one has 
to look at it rather carefully and it was 
most carefully examined by Mookerjee, J. in 
his judgment in Ram Pershad v. Harbans 
Singh (2). In that case dealing with 
the earlier leading authority of Hivada 
Basappa v. Gadigi Muddappa (3), a judg- 
ment of .Holloway, J., he points out 
and approves of the statement by the learn- 
ed Judge that “in order that accounts 
might be mutual, there must be tránsac- 
tions on each side, creating independ- 
ent obligations on the other, and not mere- 
ly transactions which create obligations 
on the one side, those on the other being 
merely complete or partial discharges of such 
obligations." He then enters on a discus- 
sion of the various cases on those lines and 
points out that “ where you have a case 
of a shifting balance, sometimes in 
favour of one side. sometimes in favour 
of the other, it is a test of mutuality, but 
its absence is not conclusive proof against 
mutuality.” The meaning of that, as 
‘I understand it, is that, if you may get 
a balance in favour of either party, it fol- 
lows that there must be mutual liabilities 
of both parties to each other ; if the balance 
is always in favour of one party in the 
very nature of the transcations, there you 
have got a case where you have not sepa- 
rate mutual dealings. Later in his judg- 
‘ment, having quoted that and applied 
the English cases referred to above, he 
“says thus: "In order to prove a mutual 
and open account current, it is, sufficient 
to prove mutual dealings between the 
parties consisting of sales made, or services 
performed, by each. party, to, or.for the 
Other, creating mutual debts or recipro- 
cal demands." I think that is a fair state- 
ment of the principle to be applied 
and one has to look at. each particular 


case and see if it is really a case of debt- 
or and creditor only or a case of mutual. 
obligations which will in the ordinary way’ 


result in enforceable liabilities on either 
side. Looking at the facts of this case, it 
seems to me that it is clearly a case 
where you have a mutual, 


eR 6 C. 4. J..158. 


(3/6 M, H.C. R. 142. 


open and 
current account with reciprocal demands. 
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That the'account. was open and current 
there can be no doubt whether it is 
mutual or not, and: whether the demands 
are reciprocal or not. In this case 
it is enough to say that there is an obliga- 
tion, on the one hand, to pay salary and 
an obligation on the other hand, to account 
for and pay over to the principal the 
amounts that may yearly be found due 
on balance to the principal. I think also 
it would be enough if the course of dealing 
is, as in this case, the lending of money 
by the agent to the principal, which is not 
an ordinary part of an agent's duty, such 
loans by the agent to the principal be- 
ing brought into the account, you would 
have, apart from the question of salary, 
reciprocal dealings between the parties 
in the sense required to fulfil the 
conditions stated by Mukerjee, J. A clear 
instance of the application of an Article 
of the Limitation Act of xr877,‘ similar in ' 
terms to Art. 85 of this Act, is to be found 
in Lakshmayya v. Jagannatham (4). 

It follows that, in my judgment, the 
judgment of the Subordinate Judge is 
right. Ishould think it right to add that 
I consider it a great pity that such a point? 
should have been taken by the trustees 
of a mosque, assuming the facts to be as 


they have been stated to us, namely, that 


this agent assisted. the mosque from his 
own pocket and to a great extent without 
being under any obligation to do so, This 
appeal must be dismissed with costs of 


the plaintiff. , 
Wallace, J.—I agree and have nothing 
‘to add: l | 
V. N. V. Appeal dismissed. ` 


i 


' (4) 10 M. 199; 3 Ind, Dec. (N. S.) 891r. 
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^ SONOO V. BHADARIA, s $5. | 
. NAGPUR JUDICIAL. COMMISSIONER/S . this receipt. Within two months we will 
soc 5 COURT o execute. the deed of agreement and the 
. ,. FIRST CIVIL APPEAL No. 44 ORIZI. , deed of lease and get them registered. - If 

- , November 16, 1922. . we fail to do this we will pay you twice 
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w^ oy 


Present[—Mr. Hallifax, A. J. C. 
SONOO AND ANOTHER—DEFENDANTS— 
a APPELLANTS 
ee |o UeYSUS | i 
. BHADARIA AND OTHERS—PLAINTIFFS— 
NE RESPONDENTS. 

. Registration Act (X V I of 1908), 
(2)— Agreement to lease— Registration. 


-— Worm 


= - 
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^j An 
Section 2 (7) of the Registration Act is compulsorily 
registrable under section 17 of the Act.only if it 
creates an immediate interest in the property 
‘agteed to be leased out, even before any other 
document has been executed. [p. 469, col. 1.] 

The . distinction . between agreements to lease 
which , are. covered by section .2 (7) of the 
Registration Act and those which are not, 
lies in the fact of the lease itself being intended 
to begin at once or at some. time in the future. 
Every promise to grant a lease' must in its nature 
create or declare or assign some interest in the 
property to be leased, but unless tlie promise is 
to grant an immediate lease which is to come into 
existence at once, even before any other document 
has been executed, it is an agreement to lease 
outside the class of such agreements- of which 
section 2 (7) of the Registration Act speaks. 
[p. 470, col. 1.) 

Parmanand v. Birkhu, 1 Ind. Cas. 903; 5 N. L. 
R. .21,. Hemanta Kumari Debi v. Midnapore 
. Čemindari Co., 53 Ind. Cas. 534; 47 C 485; 37 M.L. 
J. 525; 17 A. L. J. 13117; 24. C. W. N. 177; (1920) 
M. W. N. 66; 27 M. L. T. 42; 11 L. W. 302; 46 I. A. 
240; 31 C. L. J. 298; 22 Bom. IL. R. 488 (P. C), 
Panchanan Basu w..Chandi Charan Misra, 6 Ind 
Cas. 443; 37 C. 808; 34 C. W. N. 874, referred to. . 
^ Appeal ‘from the dectee of the Sub- 
ordinate Judge, Balaghat, dated the 28th 
February 1921, in Civil Suit No. 79 of 1920. 

.Messrs. C..B. Parakh and K. K. Gandhe, 
for the Appeliants. EN 

Mr. B. R. Pendharkar, for the Respond- 
ents. 

JUDGMENT.—Tlhe two defendants, who 
are appellants here, executed a document 
which described itself as a receipt and was 
so stamped in favour of the plaintiffs. The 
gist of that document is as follows: “We 
have this day given you a lease for twelve 
years of a half share in the lakh parasadi 
of our malguzart jungle for Rs. 7,000. 
We ‘have received Rs. 6,000 of this to-day 
and you will pay us the remaining Rs. 1,000 
at the time of execution and registration 
of the lease-deed. As no 8-anna stamp 


is available at this time we have passed ' 


agreement 'to lease within the meaning of ~ 


.are still in . possession: 
defendants have refused to execute the 


.Six thousand, that is, twelve thousand. 
. From this day you may look after the jungle 


and propagate lac in it or you may sell the 
right in. it to another person. You are 


.to take all the crops for twelve years, that 


ie twenty three crops, twelve sihari and 
eleven wnhari." - MEE 


(2) The plaintiffs took possession of the 
property mentioned in the document and. 
of it, but the 


deed of lease they promised and the plain- 
‘tiffs have accordingly filed this suit  pray- 
ing for.a decree to compel- them to: do. 
The.defendants raised. many false pleas 
in defence and, alongside an admission 
that they had promised to give a lease for 
at least  pineteen crops and. had ac- 
tually given it and had received 6/7ths 
of the .. consideration, they ^ placed 
.the contention that, for various technical 
-reasons, they were not bound to give. one 
at all. They took up the same attitude 
in their petition of appeal and abandoned 
it only when it was made plain “to 
them that a decree for a lease of at 
least nineteen crops was inevitable and per- 
sistence in that attitude would entail 
payment of the whole costs of this appeal 
by them. They nowrely on the comple- 
tely immaterial contention that they never 
agreed to pay a penalty of Rs. 12,000 for 
breach of the contract and on the very 
material allegation that the term of the 
lease-they promised to give was, as they put 
it, ten years and not twelve years, or, to 
be more precise, was to. include. nineteen 
crops and not. twenty-three crops... This 
last is the only joint now requiring deci- 
sion,.tlat :s to-sa:, whether ti e term, of the 
lease wliich the defendants promised to 
give the plaintifs was to include nineteen 
crops or was to'cover twenty-three crops. 


- i3) The, document already -mentioned 
was held to be an agreement in the lower 
Court and was validated by the.levy of 
the deficient stamp duty and a penalty. 
if section 17 of the Registration Act makes 


registration of : this . ‘f receipt ".' com- 
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“pu! sory, then, not ‘having’ been- ‘registéred 
‘itis. “entirely : excluded from evidence: in 
‘this suit by section .49 `of -the same Act, 
zand further its - 
“will exclude all oral.evidence of the ‘terms 
‘of, ilie agreement .contained in it “under 
“section 9r of the Evidence: Act. In that 


vcåse there would be no ‘legally .adinissible. 


. evidence that tbe period: of the tease was 
-to be more than that admitted by the de- 
-fendants, and a decree would have to issue 
‘directing the execution of a deed of lease 
covering nineteen ‘cr ops. If, however, the 
“document .does not 'require registration 
“then it'is admissible in evidence to: prove 
ithat the term.of.the lease was to Ts 
“twenty-three crops, “and” it would : 
-this .casé be conclusive: : evidence to that 
effect. The only real issue in this case 
is, therefore, whether section 17 of the Re- 
gistration! Act makes the-“registration’ of 
this do&ünient'compulsory or not 
(4) The document undoubtedly contains an 
agreement andit cannot be denied that the 
" agreement is to grant a lease ror more than a 
year of what was held in Paimanand v. 
Birkhu (1) to be immoveable property. Clause 
. (d) of section 17 -of-the Registration Act 
makes registration compulsory in the case of 
all leases of immoveable property for any 
term exceeding one year, and section 2 (7) 
of the same Act lays dcwn that the word 
" lease” used in it.is to be understood 
as including an agreemeut to lease. In 
Hemanta Kumari Debt v. Midnafore Zemin- 
dari Co. (2) thier Lordships ot the Privy 
Council, citing with approva: the judgment 
of the Cafcutta ‘High Court ‘in - Panchanan 
Basu ^v. Chandi -Charan © Misra- (3), 
said that the- mention of an agreement 
to leasc in section 2 (7): of. the Registration 
Act “ must, in their-opinion, relate to some 


document that creates a present and imme- 


diate interest. in-the land." - Unless the 
“receipt” in the present case does that, 
it cannot come within the meaning of clause 
(d) of section 17 and will be saved from 
the necessity of registration by clause (vy. of 
sub-section . (2), Whether. it falls. Prigariu 
E A E. a 
(2) 53 Ind. Cas. 534 ;. 47 C. 4853.37 M. L. I 525; 
17 A. L. J. 1117;.24 C. W.N. 177; (1920) M. W. N, 
66;27 M. L: T. 42; 131 L. W.. 301346 1, A: 240; 31 
Cu. T. :298;22-Bom: L. R. 488 (P. E s 
. *3) 6 Ind, Cas, 443; 37 C. 808; 14 C. W. N. 874. ` 
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‘within’ thé niéaning oF clause 6) or clause 
A Je i ~ 4) D 

45) ia ‘the case bets the 'Pivy Connell 
hà agreement’ was that if the defendant 
'$uécéedéd' inl a- suit then pending ` ‘against 
thé Goveriitiefit in respect: ‘Of certain laiids 
a lease of those lands should then bé granted 
26 the plaintiff on specified" ternis, “and their 
Lardshibs said “The present agreement is an 
‘agreement that, üpon the liappening of a con- 
“tingent event at a date which ‘was. indeter- 
minate and, having regard to the slow pro- 
"gress of ‘Indian litigation, might ‘be ` far 
‘distant, a lease would be granted. Until 
the happening - of that -event it was 


impossible to determine whether there would 


“bé- any lease or not. Such an agrecment 
 does-not; in their Lordships' opinion, ‘satisfy 
-thë 'iéaning ofthe- phrase: agreement 
for a lease,’ which, in the context: where 
it occurs and in the Statute in which it is 
"found, must im their opinion relate to: Some 
:docunietit ‘that ''creatés. a ‘present “and 
! ‘immediate’ interest in the land.” “e 
(6) Inthe’ Calcutta case also the agree- 
"ment; which was embodied in'à ‘solehnama, 
-was to execute'à document in’ the- future 
vand thereby - grant a lease; the lease: was 
-not to come” into being .at. once but 
“when “the document was executed. In 
‘reading the’ following passage from’ the 
: judgment of Sir Lawrence Jenkins, C. J. 
if is -fo be remembered that clause 
‘(v) of sub-section (2) of section 17 in the 
‘present Act and clause (4) of section 17 
‘cf the Act as it then stood are identical. 
The learned ^ Chief Justice ‘said: “In 
my opinion, the soleknama here does not 
-amotint to a lease within the meaning 
-of clause (d). of section 17 of the Regis- 
‘tration Act: On a fair reading of the 
document, I think that no immediate in- 
terest was: created, there was no , present 
‘demise, and the document was “nietely 
ah agreement to create a lease on a future 
day, the terms of which were to be defined 
‘by documents to be thereafter executed, 
‘The case, ‘therefore, seems ‘to: me to fall 
within ‘clause (h) of section 17 of the Regis- 
tration ‘Act. This being so, I. think the 
appellants have ‘rightly contended before 
us “that the document was admissible in 
T ; i 
- (7). Fhe “learned ‘Sabotdinate Judge - hüs 
held ‘that the document, likè that. in. the 
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.Caleutta cases cited, comes within the 
meaning of section 17 (2) (v) of the Re- 
gistration Act. It appears to me that the 
distinction drawn there and by their Lord- 
ships of the Privy Council between agree- 
ments to lease which are covered by sec- 
tion 2(7) of the Act and those which are not, 
‘lies in the fact of the lease itself being in- 
tended to begin at once or at some 
.time in the future. Every promise to 
-grant a lease must in its nature create or 
.declare or assign some interest in the 
“property to be leased, but unless the 
promise is to grant an immediate lease 
which is to come into existence at once, 
.even before any other document has been 
executed, it is an agreement to lease 
outside the class of such agreements of 
‘which alone section 2 (7) of the Registra- 
tion Act speaks. i 


(8) In this view it is clear that the agree- 


ment with which we are concerned is of . 


the class mentioned in clause (d) of section 
. I? of the Act, and itis, therefore, excluded 
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-ending with the sikari harvest of 1931 * 


. 1628.” 
document is to be executed will also be ex- 


` {1923 


twenty-three crops, has by a mistake in 
calculation ordered that one shall be given 
for twenty-five. The decree will be modified 
by the excision from it of the words: “ for’ 
I2 vears, that is, twenty-three harvests 
and by the substitution for them of the 
words: “ for nineteen harvests of which the 
last will be the sikari harvest of A. D. 
The period within which the 


tended to the rsth of January 1923. In 
view of the line of defence taken and of 


all the circumstances of the case I order 


that the defendants shall pay the whole 
of the costs in the lower Court and 
nineteen twenty-thirds of those in this 
Court, the plaintiffs paying the remaiz- 
ing four twenty-thirds. 


GR. D. & N. H. 5 
Decree modified. 


from evidence in this case by section .49 , 


of the Act. It is further to be noticed 
that the document in this case is partly 
“what it calls itself, a receipt, and, there- 
fore, unlike the documents in the two cases 
mentioned, would come within the words 
.of clause (c) of section 17 and not within 
. those of clause (b). But whether clause (b) 
' .or clause (c) of sub-section (x) applies to 
it primarily, it is prevented from being 
.exempted from that application in virtue 
of clause (v) of sub-section (2) by  practi- 
.cally the same reason that brings it within 


the application of section 2 (7) of the Act, 


.that it brings a lease into existence immedi- 
ately and is*not a document merely creat- 
ing a right to obtain another document. 


(9) The only contest between the parties 
was, however, as has been explained aboye, 
in reference to the last four of the twenty- 
three crops;they both agreed that the 
lease was to be for at least the first nineteen, 
and as the plaintiffs have no admissible 
evidence to show that the last four were 
agreed to be included, the finding must 
be that they were not. In the last para- 
graph of his judgment and also in the 
decree Tthe learned Subordinate Judge, who 
found that a lease. was to be. given for 


PATNA HIGH COURT. 
APPEAL FROM APPELLATE DECREE 
No, I213 OF 1920, 
January 9, 1923. 
Present.—Mr. Justice Ross. 
CHATURGUN BIND AND OTHER$.— 
DEFENDANTS—APPELLANTS 
UEYSUS 
TILAKDHARI SINGH—PLAINTIFFE 
— RESPONDENT. 
Construction of document —Mortgage—Zarpeshgi 
lease —Raiyati interest, transfer of — Lease, simple, 
by mortgagee in favour of mortgagor— Default in 
payment of vent — Suit by morigagee — Bengal Tenancy 
Act (VIII of 1885),:s. 48, application of. 


One R, a raiyati tenant, executed a zarpeshgt 
‘lease of his land in favour of one T for nine years in ` 
consideration of a specified amount, .The document 
recited that T would hold possession of the savpeshgi 
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property and appropriate the produce thereof 
and pay a certain specified sam of money annually 
to the- proprietor of the village on account of the 
rent of the property, that at the end of the stipu- 
lated period ' the executant. would re-enter into 
possession of the property on payment of the 
":Pesghi money and that in case of dispossession of T, 
the amount of the pesght money would be realised 
with interest from the executant. . Two days after 
the execution of the above document, R executed 
‘a habuliyat in favour of T, which recited that he 
“had taken a simple lease for a term of nine years 
-of the property mortgaged by him with T two 
days before, that he would cui Mars the land and 
appropriate the produce thereof from year to year 
"till the expiry of the term of the kabuliyat and pay 
^ afixedrent annually to the malik, T, the zarpeshgidar. 
R defaulted in payment of rent, and T brought a 
“suit to recover the same. The defence was, that 
R was an uhder-ràiya! and T was not allowed to 
‘claim more rent than what he was entitled to under 
. section 48 of the Bengal Tenancy Act: 
. Held, (x1) that the zarpeshgi lease in favour of T 
Was both a' lease anda mortgage, thatby it R 
“transferred his raiyati interest. to T, who thereby 
acquired the right to hold the land for the purpose 
: of cultivating it and that, as T was to hold directly 
‘under the landlord and not under R, R ceased to 
bea raiyat as long as the lease was outstanding 
against him ;.[p. 472, col. r.] 
^ (2) that the simple lease in favour of R was 
not a lease of the raiyati interest of the land to the 
2 original vaiyat.as. R was not to pay rent to the 
` proprietor but to T, the zarpeshgidar; [p. 472, Col. 1] 
< (3) that, therefore, the rent recoverable by T 
was to be regulated by section 48 of the Bengal 
.lenancy Act, “arid T was not entitled to a greater 
rent than that to which he was entitled under 
that section ; [p. 472, col. 2.] 

(4) that the two transactions of the mortgage 
and the lease. were Separate and independent, of 
each other and the mere fact that the lease was 
made in favour of the mortgagor would not 
alter the relation of landlord and tenant between 
the parties. [p. 472, col. 2.] 

Chimman Lal v. Bahadur Singh, 23 A. 338; A. 
W. N. (1901) 95, Khuda Bakhsh v. Alimunnissa, 
27 A. 313: A. W. N. (1904) 273; 1 A. L. J. 715 and 
Uttam Chandra Daw v. Raj Krishna Dalal, 55 
Ind. ‘Cas. 157; 47 C. 377; 24 C. W. N. 229; 31 C. 
L. J. 98 (F. B), referred to. . 

Second appeal from a decision of the Dis- 
trict Judge, Saran, dated the 7th September 
1920, reversing a decision of' the Munsif, 
First Court, Chapra, dated, the 8th Jauu- 
ary 1920. 

Mr. Jadubans Sahay, for the Appellants. 

Mr. B. N.: Mutter, for the Respondent. 

JUDGMENT.—The facts' of this case 
are these: On the.x6th January. 1917 the 
defendan‘s executed a zarpeshg: lease of 
2 bighas 7 cathas and 12 dhurs of kasht 
land in favour of the plaintiff in considera- 
tion of Rs. 975.:On the 18th January 1917 
the defendants executed a palsy a in 


AN 
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AGE 
favour ot. the plaintiff i. a ie oti nine- 
years from 1324 to 1333 in respect of 
E same land, the rent reserved being 
:75-5-0 à year. As they defaulted: in. 
E of the reserved rent the plaintiff 
brought this suit for 1325, and part of 1326. 
The defence was that the Rabuliyal was 
executed by the defendants’ father when 
he was old and incapable of understanding 
the transaction : that during the revisional 
Survey thé rent was recorded as Rs. 24-7-0 
and that the plaintiff is not entitled to 
claim more. The Munsif decreed: the suit 
at a rental of Rs. 24-7-0. With regard to 
the allegation that the defendants' father 
was unable to understand the transaction 
into which he entered no definite finding 
was arrived at. The learned District 
Judge on appeal did not discuss the ques; 
tion whether the defendants’ father was 
able to understand the transaction: or. not, 
but Holding that the tenancy created. by 
the kabuliyat wasa new tenancy and. that 
the defendant, while executing the zarpeshgi 
lease, did not loose his original ‘status of 


“a raiyat decreed the suit in full. The. 


defendants . appeal. 

In order to decide the question involved 
in this case it is necessary to refer to.the 
terms of the documents. Fhe  zarpeshgi 
lease, was executed on the r6th January 
1917 by Ram Piyar Bind. It recites that 
the. executant gave in zarpeshgi 2 bighas 
7 kathas 12 dhurs of quaimt kasht, hitherto 
held and possessed by him, for a term of 
nine years from 1324 to 1333 to Tilakdhari 
Singh and put him in possession and occupa- 
tion thereof in consideration of Rs. 975, 
received.by the executant; that the zar- 


-peshgidar. should have and hold possession 


of the zarpeshg? property and appropriate the 
produce thereof and pay Rs. 16-13-0 annually 
to the proprietor of the village ‘on. account. 
of' rent of the zarpeshgt property. On 
re-payment of the peshgt money to. the 
zarpeshgidar by the end of Jeth 1333 Fasl, 
or any time in the month of Jeth of a sub- 
‘sequent year,, the executant should re- 
enter into possession of the mortgaged 
property. In the event of failure to pay- 
the peshgt money on the due date the . 
above stiptlations were to stand and in 
case of dispossession of the zarpeshgidar 
the amount of thé peshgi money would; be 
realised with. inter st from, the. executants 


~~ x 
the —- 


` 
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Now, what is the effect of this instrument? 
It is both a lease and a mortgage. In 
consideration of Rs. 975, the ratyat of 
2 bighas 7 kathas of land puts the plaintiff 
in possession and occupation of the land 
for a term of nine years. The plaintiff 
is to appropriate the produce and pay the 
rent to the landlord, that is to say, the 
plaintiff is to hold directly under the land- 
lord and not by way of sub-lease under the 
vatyat. ‘The term of the lease is to be ex- 
tended automatically until the peshgi money 
is paid. It seems clear that by this instru- 
ment the original raiyat transferred his 
raiyati right to the plaintiff who thereby 
acquired the right to hold the land for the 
purpose of cultivating it; and the defend- 
ant -consequently ceased to be rayat as 
long as the lease was outstanding against 
him. He had only the reversion of the 
raiyati interest on the expiry of the term 
of the lease, but during the term of the lease 
the vatyatt interest was in the plaintiff. 

The Rabuliyat was executed on the 18th 
January 1917 by the same Ram Piyar 
Bind im favour of the same ‘Tilakdhari 
Singh. It recited that by the zarpeshgi 
lease the executant had received the zar- 
peshget money and had put Tilakdhari Singh 
in possession of the lease-hold property 
and the said zarpeshgidar had been in pos- 
session and occupation since .then. But 
as the executant desired to keep the said 
mortgaged land under his cultivation and 
to pay Rs. 75-5-0 annually as rent to the said 
zarbeshgidar. the said zarpeshgidar had 
granted a simple lease for a term of nine 
years from 1324 to 1333 to the executant. 
The executant was to cultivate the land, 
' appropriate the produce thereof from year 
to year till the expiry of the term of the 
kabultyat and pay the fixed rent of Rs. 75-5-0 
annually to the said maltk, that is, Tilak- 
dhari Singh, the zarpeshgidav. When the 
term of the kabultyat expired at the end 
of Jeth 1333 the executant was to give up 
possession of the lease-hold property. Now, 
this is clearly not a lease of the raiyati 
interest of land to the original vazyat. The 
defendant is not to pay rent to the pro- 
` prietor but to the zarpeshgidar. He be- 
comes the tenant of the zarpeshgiday at 
a rent of Rs. 75-5-0. He cannot be deemed 
to be a raiyat because he does not hold the 
iand either immediately under a proprietor 
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or immediately under a’ :tenure-holder ; 
he is an under-vatyat and the rent recover- 
able by the plaintiff must, therefore, be 
regulated by section 48 of the Bengal 
Tenancy Act. That these two transactions 
are separate is established by the author- 
ity of Chimman Lal v. Bahadur Singh (x) 
and the decision quoted in - the foot-note 
to that report and also by Khuda Bakhsh 
v. Alimunnissa (2). The effect of the 
second transaction in such a case is stated 
in the Full Bench decision in Uttam Chan- 
dva Daw v. Raj Krishna Dalal (3), where 
Mr. Justice Chatterjee observed that the 
legal relation between the parties after 
the execution of the kabuliyat was that of 
landlord and tenant and that the .mere 
fact that the lands were let out to the mort- 
gagor would not alter the relation between 
the parties. It follows, therefore, that the 
decision of the Munsif in this case was 
right and that the appeal must be decreed 
with costs and that the decree of the Dis- 
trict Judge set aside and the decree of the 
Munsif restored. 


N. H. Appeal decreed, © 
(1) 23 A. 338; A. W. N. (1901) 95. 
e 27 A. 313; A. W. N. (1904) 273; 1 A. L.J. 


G3) 55 Ind. Cas. 157; 47 C. 3771 24 C. W. N, 
229; 31 C. L. J. 98 (F. BJ). 


ALLAHABAD HIGH COURT. 
Civi, Revision No. 116 oF 1022! 
January 16, x923. 
Present: —Mr. Justice Daniels, 
BHOLA NATH AND ANOTHER— 
DEFENDANTS—PETITIONERS 
| YEN SUS 
RAM SAHAI-—PLAINTIFF—OPPOSITE 
PARTY. 

Civil Procedure Code (Act V of 1908), s. 115— 
Wrong decision on question of le Ren. 

A wrong decision on a pure question of law, when 
the Judge has applied his mind to the question and 
has decided it to the best of his ability, is insuffi- 
cient to bring a case within the provisions of section 
115, Civil Procedure Code. 


Civil Revision against an order of the 
District Judge, Furrukhabad, dated the 
the rath J 7 1922, 
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. Mr. Guizari Lal, for the Applicants. 
Mr. P. L. Banerji, for the Opposite Party. 
JUDGMENT,.— This is an application 
;under section 115, Civil Procedure Code, for 


: revision of an appellate order of the District ` 


> Judge of Furrushabad in a case in which no 
second appeal lay. The suit was one to 
“recover the price of potatoes. The appli- 


cants obtained certain potatoes from Musam- ` 
‘GANESH JHA AND OTHERS—DEFENDANTS 


-mat Ganeshi and Ram Sahai. There was 


‘a dispute between these two as to the owner- - 


ship of the potatoes but it has been found 
that they really belonged to both jointly. 
-In view of the dispute the applicants sent a 


money-order addressing to both as payees - 


‘but the money was actually taken by 
-Musammat Ganeshi alone, The question 
which the Court below had to consider was 
whether this was a good payment or whether 
the plaintiff who had not received his share 
of the price was entitled to sue the appli- 
cants for it in spite of the payment made 
to Musammat Ganeshi. The learned Judge 
applied his mind to.this question and de- 
cided, though in view of section 38 of the 
Contract Act it appears to me that he de- 
cided wrongly, that the plaintiff, Ram Sahat, 
was entitled to recover his half share of the 
amount. The case is a hard one for the 
applicants, but I am bound to hold on the 
preliminary objection of the respondent 
that there was no material irregularity in 
the ‘exercise of jurisdiction which would 
bring the case within section 115. It has 
never been held that a wrong decision on a 
pure question of law when the learned Judge 
has applied his mind to the question and has 
decided it to the best of his ability is suff- 
cient to bring a case within the provisions of 
section 115. On this ground I dismiss the 
application. Under the circumstances the 
parties will bear their own costs. 
S. D. Application dismissed. 
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: PATNA HIGH COURT. 


APPEAL FROM APPELLATE DECREE No. 729 


OF 1920. 
June 29, 1922. - 
Present . —Mr. Justice Coutts iud 
'" Mr. Justice Das. 
MOSAFIR LAL DAS- AND ANOTHER—- 
PLAINTIFFS—-APPELLANTS 
VEYSUS 


— RESPONDENTS, 

Bengal Tenancy Act (VIII of 1885), s. 171— 
Payment into Court Payment to decree-holder, 
Court's direction, whether payment into 

Court. 

Where the mortgagee of an occupancy holding 
applies to the Court for permission to deposit in 
Court the amonnt of a decree for rent, and under 
the direction of the Court pays the money to the 
landlord direct, such payment is tantamount to 
payment into Court, within the meaning of 
section 171 of the Bengal Tenancy Act. 

Appeal against the decision of the District 
Judge, Darbhanga, dated the 28th June 
1920, reversing that of the Munsif, Madhu- 
bani, dated the 22nd December 1919. 

. Mr. Lachmi Kant Jha, for the Appellants, . 

Mr. Murari Prasad, for the Respondents. 

JUDGMENT. l 

Coutts, J.— The faets of this case are short- 
ly as follows. The defendants, second party, 
had an oecupancy holding which they had 
mortgaged to the defendant, first party. 
In 1916 the landlord obtained a decree for 
rent, the defendant No. 1 paid up this 
decree to the landlord. On the rst of Nov- 
ember 1917 the plaintiffs purchased the 
property from the defendants, second party, 
and obtained possession. On the I1gth ‘of 
November the defendant No. 1 filed an 
application for possession under section 
171 of the Bengal Tenancy Act and in De- 
cember of the same year got possession. 
The plaintifis brought this suit for a decla- 
ration that the defendant, first party had 
no right to possession, and for delivery of 
possession to them by evicting the defendant, 
first party. The suit was contested by the 
defendant, first party. It was partly 
decreed by the Court of first instance; the 
defendant, first party, . appealed . and of 


-appeal the decree was modified to the extent 


that the plaintiffs were given a decree for 
redemption of the mortgage. The plaintiffs 
have appealed to this Court. 

Ihe only point which is really urged iu 


“this appeal is that section r7r-of'the Bengal 


' first party, 
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- Tenancy Act has no application to the 


present case, inasmuch as the money was 
not paid into Court by the defendant, 
as required by that section. 
What infact happend was that the defend- 
ant, first party, asked permission to deposit 


the money in Court, the Court instead of 


E 


granting that permission allowed the defend- 


ant, first party, to pay directly to the 
plaintiffs and this was done. The learned 
District Judge has found that this is tant- 
amount to payment into Court as | required 
by Art. i7rof the Bengal Tenancy Act 
and in my opinion this is so. I would 
accordingly dismiss this appeal with: costs. 
. Das, J.—I agree. 


 OOW.QC. A. : 
: Appeal dismissed, 


ALLAHABAD HIGH COURT. 
Civit REVISION No. 97 OF 1922. 

l January 16, 1923. 
| Preseni-.—Mz. Justice ‘Daniels. 
BADLU SINGH—PLAINTIFF—APPLICANT 

VETSUS 
PANTHU SINGH—DEFENDANT, 
OPPOSITE PARTY. 

Provincial Small Cause Courts Act (I X of 1887), 
Ss. 17 (1) Prov. Application for restoration— 
Unregistered bond of tmmoveableproperty given on 
date of application— Cash security deposited next 
day, whether sufficient compliance with proviso. 

It is not a sufficient compliance with the require- 
ments of the law if the applicant files with his 
application for restoration an unregistered, and, 
therefore, invalid security-bond, purporting to 
hypothecate immoveable property, and the next 
day on being directed by the Court deposits the 
amount in cash. i 


Jagan Nath v. Chet Ram, 28 A 470; A. W. N.- 


(1906) 93;3 A.L. J. 318 and Chhotey Lal v. 
Lakhmi Chand, 34 Ind. Cas. 113; 38 A. 425; 14 
A. I. J. 549, followed. 


Civil Revision from an order of the Judge. 


of the Court of Small Causes at Cawnpore, 
dated the 22nd April 1922. 
Dr. K. N. Katju; for the Applicant. 
Mr. S. D. Singh, for the Opposite Party. 
JUDGMENT.—This is an application for 
tevisionflof an order of a Small Cause Court 


restoring to the file. The application is 
based: on the ground that section 17 of the 


- -— 
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small Gai Courts Act was not complied 
with. That section reqüires that the appli- 
Cant shall, at the time of presenting his appli- 
cation, either deposit the amount due from 
him or give security to the satisfaction .of 
the Court for the performance of the decree. 
In this case the applicant gave a security 
bond on the date of his’ application. The 
next day the learned Judge of the Court bẹ- 
low directed the applicant to deposit the 
amount in cash and the applicant did so in 
accordance with the order. The Court be- 
low ,did not record the reason for passing 


this order but the reason is apparent on an 


examination of the security bond itself. 
The bond was one purporting to hypothe- 
cate immoveable property. It was, therefore, 


invalid without registration and it was not 


registered. Under these circumstances I 
must hold that the applicant had failed 
to comply with the requirements of law as 
interpreted in the rulings of this Court e. g., 
Jagan Nath v. Chet Ram (1) and Chhotey 
Lal v. Lakhmi Chand (2). The respondent 
has referred me to certain rulings 
of the Calcutta and Madras High Courts 
in which it was held that it was sufficient, 
if the security was deposited by the appli- 
cant within the period of thirty days allowed. 
for making his application, but this is not 
the view which has prevailed in this High 
Court nor is it in accordance with the langu- 
age of the section ‘which specifically says - 
that the security must be tendered “at he 
time of presenting his application." I ac- 
cordingly allow this appli.ati.n and set asice 
the order of the Court below restoring the’ 
suit with costs of these proceedi-gs in this, 
Court and in the Court below. 

S. D. . Order set aside. 

(D) 28 A. 4703 A. W. N. (1906) 93; 3 A. L. J: 318. 

(2) 34 Ind. Cas. 1135 38 A. 425; 14 A. In J..549. 
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ALLAHABAD HIGH COURT. 
SECOND Civi, APPEAL No. 1243 OF I92I. 
January I5, 1923. | 
Present:—-Mr. Justice Daniels. 
JASRAM AND OTHERS—DEFENDANTS 
—APPELLANTS ` 
UEVSUS 
Babu AMAR NATH-—PLAINTIFF— 
RESPONDENT. 
Agra Tenancy Act (II of 1901), s. 202— Eject- 


ment suit—Plea-of tenancy—Bona fides, question 
of—Duiy of Civil Court. 


. - If in a suit relating to an agricultural holding 
.the defendant pleads a tenancy, the Civil Court 
has no option but to refer him to a Revenue Court 
under section 202 of the Agra Tenancy Act, as 
there is nothing in the section which requires the 
Court, before applying it, to decide that the claim 
to tenancy is bona fide. 


: Second appeal against a decree of the 
‘Second Additional Subordinate Judge, Ali- 
gath, dated the oth May 192r. 


_ Mr. Gulzari Lal, for the Appellants. 


- JUDGMENT.—The issue in these cases 
is as to the application of section 202 of the 
Agra Tenancy Act. The plaintiff sued for 
possession of certain plots of agricultural 
land on the allegation that the defendants 
had been ejected by the Revenue Court and 
were mere trespassers. It appears that the 
defendants had been ejected on 11th Octo- 
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can continue indefinitely to raise pleas of 
this kind. If the Courts below had required 
the defendants to insti.ute a suit in the : 
"Revenue Court, as they should have done,. 
and the R:venue Court had decided against 
tthe defendants the latter would have been 
ejected absolutely and no further pleas on 
their part would have been of any avail. 
The lower Court has urged the delay that 
might have been caused by an appeal to the 
-Board of Revenue but in fact the appeal to ", 
this Court has caused more delay than any 
on the Revenue side could have done. I set 
aside the decrees of the Courts below and 
pass the order which the lower Appellate 
Court should have passed requiring the 
defendants to institute a suit in tbe Reve- 
nue Court, within three months of this date 
for the determination of their plea that they 
hold the land as the tenants of the plaintiff. 
I at the same time send back the case through 
the Court below to the Trial Court with di- 
rections to decide the suit in accordance 
with the provisions of sub-section (2) of sec- 
tion 202 of the Tenancy Act. . Costs here 
and heretofore will abide the result. 


S. D, Decree set aside. 


ber 1918 and the plaintiff had obtained ` 


‘formal possession. The present suits were 
brought on 9th August 1920, nearly two 
years later. 
they had been re-admitted to the tenancy. 
The Courts below practically admit that 
this was a state of things to which section 
202 was applicable, but they did not apply 
the section because they thought the defend- 
ants’ claim was not bona fideiand because 
they held that the defendants could go on 
delaying their ejectment by raising this plea 
whenever the plaintiff came to the 
Civil Court to get actual possession. As re- 
gards the first point, here is nothing in the 
section itself to require the Civil Court to 
decide that the claim to a tenancy is bona 
fide before applying section 202, and in de- 
ciding this point the Courts below were 
really usurping the functions of the Revenue 
Court. There appears to be no force in 
the dilemma raised that the defendants 


The defendants pleaded that . 


PATNA HIGH COURT. 
APPEAL FROM APPELLATE DECREE 


No. 6 of rg2r. 
January 12, 1923. ` 
Present -—Mr. Justice, Ross. "m 
DASI CHAMAR-——DEFENDANT—APPELLANT 
VEYSUS 


RAM AUTAR SINGH— . 
PLAINTIFF —RESPONDENT, 
‘Stamp Act (II of 1899), s. 36—Document, ina 
sufficiently stamped, admitted in  evidence—Sub- 
sequent removal from record, whether justified, , 
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When a documentis admitted in evidence and 
exhibited, it is not open to the Court.to remove 
‘it from the record of evidence on it being subse- 
quently pointed out thatitis not properly stamp. 
‘ed. Such ‘a procedure is prohibited by section 36 
of the Stamp Act. [p. 477, col. r] 
- Appeal from a decision of the Subordi- 
nate Judge, Saran, dated the 29th Sep- 
‘tember 1920, reversing a decision of the 
Munsif, Chapra, dated the  2xst July 

I919. l 
^ Mr. Nirsu Narain Sinha, for the Appel- 
Tant. 

Messrs. K. P.' Jaiswal and Batkuntha 
Nath Mutter, for the Respondent. 


JUDGMENT.—This is an appeal by 
the defendant No. r against the decree of 
‘the Subordinate Judge of Saran reversing 
the dceree of the Munsif of Chapra in a 
suit brought by the plaintiff for possession 
‘of 1 bigha x katha and 7 dhurs of land. The 
‘plaintiff alleged that one Palak Chamar 
was the cousin of defendant No. rand that 
two of them together owned x bigha 
-10 kathas and 5 dhurs of land. "Three years 
before, Palak died without heirs other than 
defendant No. r who on the 24th of June 
I9r5 sold the property in suit to the plaintiff 
for Rs. 200, which the plaintiff paid to 
Kawaldeo Narayan Singh, the landlord 
of the defendant to whom the defendant 
was indebted in that amount. But during 
the Survey operations the defendant No. I 
set up defendant No. 2 as the son of 
Palak Chamar and got his name recorded 
in the Record of Rights for Palak’s share. 
The defence was that the defendant No. 
2 was the son of Palak Chamar, that 
the defendant No. I did not owe anything 
to the landiord Kawaldeo Narayan Singh 
but that, on the contrary, he had agreed 
to sell his share of the property to Kawal- 


deo Narayan Singh for Rs. 200, but the . 


latter had fraudulently got the sale-deed 
drawn in respect of the whole property 
and executed in the name of the plaintiff 
who is his benamidar with a false recital 
as to the payment of the money. 

The Munsif found that the plaintiff 
was a nominal purchaser and dismissed 
the suit on this and other grounds. The 
Subordinate Judge, however, held that 
Palak and Dasi, the defendant No. I, were 
indebted to the landlord; that the plaintiff 
was the real purchaser, and that considera- 


) 
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whereas 


‘ant piece of documentry evidence. 
implies that he had considered what the 
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tion passed, and he decreed the suit in 
appeal. It may be noted thatthe defendant 
No. 2 was not a party to that appeal. 
In the present appeal the first point 
taken is that, in the absence of defendant 
No. 2, the plaintiff’s’ title cannot be de- 
termined so far as the share of the defend- 
ant No. 2 is concerned. Itis argued that 


-the decree of the Munsif was in favour of 


defendant No. 2 and, therefore, he could not 
appeal and, as he was not' made a party 
to the appeal by the plaintiff, his. rights 
coulde not be determined in that appeal 
and cannot be determined now. This con- 
tention is undottbtedly sound and the rights 
of the defendant No. 2, if any, stand un- 
affected by this appeal. 

The second contention is, that the judg- 
ment of the Appellate Court is not in accord- 
ance with law on the question of the farzi 
nature of the plaintiffs purchase. It is 
contended that the Munsif has dealt elabo- 
rately with the question of benami, he 
has considered the evidence and has given 
several reasons for his conclusion, 
the Subordinate Judge has not 
dealt with the evidence at all but has based 
his decision on one single consideration. 


I do not think that this is a fair descrip- 


tion of the judgment of the Subordinate 
Judge. He begins by saying that the 
lower Court had overlooked a very import- 
This 


Munsif has said on this subject and he came 
to the conclusion that the really decisive 


-consideration was the inference to be drawn 


from this particular document. With that 
inference and “its soundness I am not con- 
cerned. But I cannot hold that the treat- 
ment of the case by the Subordinate Judge 
on this point is not in accordance with law. 

Then, it is argued that the sale was with- 
out consideration, because the debt which 
it purported to pay off was barred at the 
time when it was acknowledged and there 
was no promise to pay it. This argument 
might have required consideration, if it 
had been found that Kawaldeo Narayan 
Singh, to whom the debt was due, was the 
real purchaser, although even in that case 


it could „hardly be said that the sale was 
without consideration. 


But here it has 
been found as a fact that the plaintiff was 
the purchaser, no. question.of the. debt .of 
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Kawaldeo Narayan Singh- being barred 
arises. It müst be taken on the findings 
that consideration was paid by the plaint- 
iff as an independent and real purchaser 
of the holding by his parting with Rs. 200 
to Kawaldeo Narayan Singh. Consequently, 
In- no view can the sale be without 
consideration. l 

Lastly, it is argued that the learned 
Subordinate Judge erred in admitting cer- 
tain: chithas in evidence which the Munsif 
had refused” to admit on the ground that 
they were not stamped according to* law. 
What happened exactly was, that the 
documents were admitted in evidence and 
exhibited and subsequently when it was 
pointed out that they were not properly 
stamped the Munsif removed them from 
the record of the evidence. But section 
36 of the Stamp Act prohibits such a pro- 
cedure, enacting that where an instrument 
has been admitted in: evidence its admis- 
sion shall not be called in question at any 
stage on the ground that it has not been 
duly stamped. On this point, therefore, 
the Subordinate Judge was undoubtedly 
tight. The chithas were evidence and he 
was entitled to rest his finding on them. 
The appeal must, therefore, fail and is dis- 
missed with. costs. 


W. C. A. Appeal dismissed. 


bL 


NAGPUR JUDICIAL COMMISSIONER/S . 


- COURT. . | 
SECOND Crvi, APPEAL NO. 90 OF-I92I. . 
- “November 3, 1922. . .. .- 
Present -—Mr. Batten, J.-C. .. . 
TATYA-——PLAINTIFF—APPELLANT 
. VErSUS | 
-.SAWANIA—DEFENDANT—RESPONDENT. 
Evidence Act.(I of 1872), s. 92 — Bond — Condi- 
lion ‘precedent — Oval agreement, admissibility of. 


An oral agreement which constitutes a condi- 


tion precedent to the attaching of any obligation’ 
under a bond, may be proved. under section 92 (3) . 


of the Evidence Act, but not au oral agreement in- 


consistent with and contradicting the terms of the.” 
written’ agreement. [p. 477, col. 2; p. 478, col x} + 
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. Appeal from a decree of the District 
Judge, Hoshangabad, dated the 13th 
November 1920, in Civil Appeal ‘No, 109 
of 1920. 

Mr. S. B. Gokhale, for the Appellant. 

Mr. M. Gupta, for the Respondent. 

JUDGMENT.—The defendant leased his 
absolute occupancy field to the plaintiff 
for a term of seven years, but they had not 
obtained the landlord’s consent, and the . 
landlord brought a suit against them ta 
cancel the lease. As the plaintiff and de- 
fendant were bound to fail as against. the 
landlord, the lease was given up and in its 
place the defendant, the tenant, executed 
infavour of the plaintiff, his sub-tenant, 
a series of six bonds, of which three are 
sued on in this suit, undertaking, in lieu 
of the lease, to pay off the lease-money .by 
giving an instalment of 12 khandis of wheat 
every year. These circumstances. are fully 
set out in the bonds sued on. 

The defendant pleaded that the real 
arrangement between the parties was that, 
in order to pay off the lease-money, the 
defendant should cultivate his. own tenancy 
land but should give half the produce every 
year to the plaintiff who had been his sub- 
tenant, and that the plaintiff should pay him 
half the rentevery year. It wasalso alleged 
that, in order that the landlord should not 
be aware of this arrangement, the bonds 
were executed in the form in which they 
stand. The bonds are described in the 
defendant's pleadings as: "security " for 
the real oral agreement. The defendant 
pleaded that the produce had been divided 
every year except one year when there was 
no produce and that the plaintiff had 
been giving his half share of the rent 
according to the oral agreement. sA 

The First Court held the oral agreement, 


` unproved and also that there-payment had 


not been proved, that is to say, re-payment 
The District 
Judge took a different view-; he held. that 
the oral agreement set. up by the plaintiff 
had been proved, that the crops had been. 
divided, and that the plaintiff had received. 
his half share of such crops as there were. 
He also held that, under proviso (3) to 
section 92 of the Evidence. Act, the oral. 
agreement could be proved. TN 

"No doubt, asthe District Judge says, 
an . oral. agreement’ which. constitutes à. - 


v 
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condition precedent to the attaching of 
any obligation under the bonds could be 
proved under proviso (3) to section 92 of 
the Evidence Act. But after careful 
perusal of the pleadings of the parties and 
of the evidence adduced by the defendant 
I am satisfied that what the defendant 
had pleaded and has attempted to prove 
is not an oral agreement constituting a 
condition precedent but an oral agreement 
inconsistent with and contradicting the 
terms of the actual written agreement. 
As L have said, the full facts giving rise to 
the agreement are set out in the bonds. 
In lieu of the rent money, the defendant 
was to cultivate his own tenancy land 
himself and pay r2 khandis of wheat 
per year in lieu of the consideration for 
the lease that was still owing to the plaint- 
iff. The bonds are not simple grain bonds 
with the conditions and circumstances 


mot set out, but they give a full history 


of the circumstances in which the bonds 
were executed. The story pleaded by the 
defendant sets -up an oral agreement 
prior to  “ the execution of the 
bonds and one entirely inconsistent with 
the terms of the bonds. To style the agree- 
ment set up “a condition precedent" for 


' the entorcement of the bonds is a misuse 


of terms and it is also a misuse of terms to 
say that the bonds can be regarded as 
“security " for the carrying out of the oral 
agreement. The defendant candidly admits 
that he- and the plaintiff wished to conceal 
the real nature of their agreement from the 
landlord and malguzar and that the bonds 
were executed in the terms contained in 
them with a view to deceive the landlord. 
The ultimate agreement was the agreement 
which was reduced to writing. and the 
attempt to show that the agreement was 
not what it purported to be but something 


different is directly against the provisions. 


of section 92 of the Evidence Act and is 
not covered by proviso (3). 


' I may add that the use of the term 


“ batat’’ in this case is misleading. .Both 
under the agreement and under the alleged 
oral agreement the tenant of the. field, 
that is to say,the owner of the field as against 
the plaintiff, was to cultivate the land him- 


self and pay his debt to the plaintiff in the: 


form of produce. That is not a. batai 


. contract properly so-called, since the plaintiff. 
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was to,take no part whatever in the culti- 
vation and was to contribute neither seed- 
grain not labour. It was simply a method 
for the payment of a debt. The District 
Judge has erred in law in allowing 
evidence to vary the terms of the contract 
that was reduced to writing. If it is a 
fact that the defendant has actually paid 
grain to the plaintiff on the division of 
crops, the value of that grain must be 
taken into consideration against the plaint- 
iffs claim. 

- The appeal is remanded to the District 
Judge. He will give the plaintiff a decree 
for such amount as he finds claimable by 
him less grain re-payments made by the 
defendant. Costs will be costs in the suits 
There will be no refund certificate. 

G. R. D. Case remanded. 





PATNA HIGH COURT. 
APPEAL, FROM APPELLATE DECREE 
No. IOIO oF 1920. 
December 13, 1922. 
Present :—Mr. Justice Adami. 
Musammat JANTRA KOER— 
PLAINTIFF—APPELLANT 
VEYSUS 


ALI JAN DARJI AND OTHERS— E 


DEFENDANTS—RESPONDENTS. ' 

Burdén of proof—Suit for declaration of title 
— Decision of Criminal Court under section I45, 
Criminal Procedure Code, as to possession—Pre= 
sumption. 

The mere fact that a Criminal Court has, in 
a proceeding under section 145 of the Criminal 
Procedure Code, decided that a particular party 
is in possession of the property in dispute, is not 
sufficient to give rise to a presumption in a Civil 
Court in favour óf that party in a suit brought 
against him for declaration of title to the property. 


[p. 479, col. 2; p. 480, col. 1.) 
Appeal from a decision of the Subordi- 
nate Judge, Shahabad, dated the 3oth 
june 1920, reversing a decision of the 
Munsif, Arrah, dated the 29th May 
IQIQ. 
Mr: Sambhu Saran, for the Appellant. 
Mr. Siveshwar Dyal, for the Respondents. 
JUDGMENT.—This second appeal arises 


out of a suit for a declaration of the title ` 


of the plaintiff No. r to the northern half 
of Survey plot No. 216 in khata No. 134. 


It appears that one Isri Lal had three sons, - 


Rambhanjan, Rambahadur and Girwardhari. 


Rambhanjan had a son-in-law Mahadeo. 


ae 


- 
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Lal, who sold the whole of the plot No. 

216 to the defendants. The paintiff, as 
wife ‘of Rambahadur, claimed that she 
was entitled to possession of the northern 
half of the plot. According to the plaint- 
if, the three brothers separated, and on 
Rambahadur’s death she obtained his share 
which was a half. It is not explained why 
Rambahadur should get a half in this plot, 
seeing that they were three brothers ; but 
it has been found by the Munsif that it 
may well have happened that the other 
brothers got shares in other propefties 
aüd in the arrangement between the three 
brothers half of this plot was given to Ram- 
bahadurand the other half to Rambhanjan. 

The defendants' case was that Rambaha- 
dur died joint with his two brothers and 
after his death Rambhanjan and Gir- 
wardhari separated and, therefore, the 
plaintiff would only be entitled to main- 
tenance and would have no claim to the 
property in suit. 

The Munsif decreed the plaintiff's suit 
finding that there was no evidence of a 
partition of the land between Rambhanjan 
and Girwardhari only.” He held that the 
burden of proving that the separation 
took place after the death of Rambahadur 
lay on the defendants and they had failed 
to prove it. Inthe Survey Record the names 
of plaintiff and Ranibhanjan only are 
entered, each having a half share, and the 
Munsif held that the presumption attached 
to the Survey Record had not been rebutted. 
He held thatthe two witnesses of the plaint- 
iff had proved possession and that the case 
of possession set up by the, defendants 
had failed. entirely. , With regard to the 
sale by Mahadeo Lal to the defendants, 
it could not be enforced since Mahadeo 
Lal was only a farzidar for Rambhanjan 
and had no power to sell the land to the 
defendants. 

The learned Subordinate Judge on appeal 
has taken a different view. He holds that, 
since the Record of Rights had not been 
produced, it, therefore, could not be taken 
in evidencé, and, since there had been pro- 
ceedings under section 145, Criminal Pro- 
cedure Code, between the parties, in which 
the defendants had been found to be in 
possession, that fact must weigh very 
heavily in favour of the defendants, and he 


.seems to have considered that this threw 


"n 
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the burden of proof on the plaintiff, for 
he: only examines the plaintiff's evidence 
ds to possession. .With regard to separa- 
tion, he remarks that the plaintiff herself 
did not give evidence and her witnesses 
failed to prove separation previous to the - 
death of Rambahadur. . He was of opinion 
that it was likely that the surviving male 
members of.the family wanted to get back 
the property "which had been transferred 
to strangers ‘and, therefore, the plaintiff 
had been put up to institute the suit. The 
learned Subordinate Judge has said that 
there is nothing on the record to show that 
there was separation in the family in the 
lifetime of Rambahadur, but in this he is 
evidently wrong, for the learned Munsif 
pointed out in his judgment that the de- 
fence witness No. 2 stated in evidence 
that there was a partition 35 years before 
the suit and that Rambahadur had died. 
25 years before. Itis true that the Munsif 
found the defence witness No. 2 to be 
unreliable; but, at the same time, the 
statement of the learned Subordinate Judge 
is shown to be incorrect. The finding, 
too, of the learned Subordinate Judge as 
to Record of Rights cannot be upheld. It 
is true that the Record of Rights has not 
been marked as an exhibit in the Case, 
but the pleadings of both the parties admit 
that in the Record of Rights ‘the plaintiff 


and Rambhanjan are shown to be in pos- 


session each of half a share. Thus, the 
Record of Rights -is admitted, and, that 
being so, it was for the defendants to rebut 
the presumption which the Record of Rights 
gave rise to, and I think -that the learned 
Subordinate Judge has clearly ‘laid the 


onus on the wrong party. 
Taking th: judgment of both the Courte; 
it -appears that while one - Court 


held that. the ` defendants’ evidence as 
to .séparatian.. and. as .to possession 
was unsatisfactory, the other Court held 
tlie plaintiffs evidence was equally un- 
satisfactory, and that being so, the learned 
Subordinate Judge should have" given 
weight to the entry in the Record of .Rights. 
I do not‘think that he was justified in 
finding that à decision in proceedings under 
section -145; -Criminal Procedure Code, 
threw - the onus on the - loser -in- those 
proceedings: - The” decision -in . proceed: 
ings under sectión- 145; Criminal ‘Procedure, 
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Code is not of such nature as to give rise 
to a presumption in a Civil Court in favour 
of tne winning party in those proceedings.. 
Moreover, the learned Subordinate Judge 
has not considered the finding of the Munsif 
that Mahadeo Lal, being a mere farzi- 
dar, bad no power to sell the property to 
the defendants. This is a point which 
he should have considered. 

The only course, I think, is to direct 
that the decree of the lower Appellate Court 
should be set aside and the case be remand- 
ed to the learned Subordinate Judge for 
a te-hearing of the appeal. Costs will 
follow the result. 


w. GA. Decree set aside. 


ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEAL No. 709 OF 19213 
January II, 1923. 
Present .—Mr. Justice Ryves and 
Mr. Justice Dauiels. 
`" SHEO RAMJI AND OTHERS—DEFENDANTS 
DO —APPELLANTS 


^ 


` VEYSUS 
SRI RIDHNATH MAHADEOJI AND 
| ANOTHER—PLAINTIFFS— RESPONDENTS. 
Idol —Mahant, minor—Suii for recovery of temple 
jroperiy—Guardian of minor, suit by, as next 
friend of idol, competency of. 


Where the Makant of an idol isa minor and a 
person appointed to supervise ;the management 
appoints a guardian of the property on the minor's 
behalf, a suit brought by such guardian as next 
friend in the name of the idol and not in the capacity 
of a trustee or Shebait for recovery of property 
belonging to the idol is competent. 

.fodhi Rai v. Basdeo Parshad, 11 Ind. Cas. 47; 
33 A. 735; 8 A. L. J. 817 (F. B.), relied upon. 

Second appeal from a decree of the 
District Judge, Benares, dated the 12th 
of January 1921. a 

Dr. K. N. Kaiju, for the Appellants. 

. Mr. Kamuda Prasad, for the Respondents; 
. JUDGMENT.—This appeal arises out 
of a suit brought in the name of an idol 
through Vivakanand gas 2next. friend to 
recover property belonging to the idol which 
had been wrongfully sold by a relative of 
the original Mahant Ajudhia Puri. The 
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suit has been decreed by both the Courts. 
below. The defendant-appellant does not; 
assert that his vendor had any right to dis-. 
pose of the property, which admittedly. 
belonged to the idol; but he attacks the, 
decree on the technical ground that Vivaka-- 
nand was not authorised to sue on behalf. 
of the idol. Other pleas taken in the grounds; 
of appeal were not urged. The, endowment. 
is a recent one and there is no rule of succes- | 
sion laid down in the deed establishing it.: 
The original manager of.the property was, 
one,Ajudhia Puri who is dead. Two persons, 
Ram Kishun Das and Baijnath Tewari, were 
appointed to supervise the management. 
Ajudhia Puri’s chela and successor is a minor 
and Ram Kishun Das in virtue of the powers: 
of his supervision has, rightly or wrongly, 
appointed Vivakanand guardian of . the 
property on the minor’s behalf. Vivakanand 
is in possession of the title-deeds and has 
no interest adverse to the idol. It is import- 
ant to note that this is not a suit brought. 
by Vivakanand in the capacity of a trustee 
ot Shebail. ‘The real plaintiff is the idol, 
and, as was pointed out in the Full Bench 


“case of Jodhi Rat v. Basdeo Parshad (1), a 


person suing on behalf of the idol is not 
personally interested in the suit any more 
than is the next friend or guardian of a minor, 
In our opinion Vivakanand has a sufficient 
interest in the subject-matter of the suit 
to be entitled to bring the suit in the name 
aud on behalf of the idol. We accordingly 
dismiss the appeal with costs on the higher 


Scale. 


S. D. Appeal dismissed. 


eh Ind, Cas. 47; 33 A. 735;8 A. L. J. 817. 


"^ 
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LAHORE HIGH COURT. 
First Cvirn, APPEAL No. 797 OF 1919. 
E November 21, 1922. ^: 
Present: —Mr. Justice Abdul Raoof 
Mr. Justice Moti Sagar. 
SUKH DIAL AND OTHERS— 
PLAINTIFFS—APPELLANTS 
% VErSUS 
: Musammat BHOPI AND ANOTHER 
© ? —DEFENDANTS—RESPONDENTS. 
- Civil Procedure Code {Act V of 1908), s. 11— 
Res judicata between co-defendants. 
. Where an adjudication between co-defemdants 
is necessary to give the appropriate relief to the 
plaintiff, the adjudication will be res judicata be- 
tween the defendants as well as between theplaint- 
iff and defendants, but for this result to follow 
there must be a conflict of interest between the 
defendants and a judgment defining the 
rights and obligations of the defendants inter se. 
[p. 483, col. 1] i 
Ramchandra Narayan v. Narayan Mahadev, 
11 B. 216; 11 Ind. Jur. 301; 6 Ind. Dec. (N. 5.) 
142, relied upon. 
Fakirchand Lallubhai v. 


and 


Nasnchand Kalidas, 


33 Ind. Cas. 423; 40 B. 210; 17 Bom. L. R. rro6, 


distinguished. 

Per Moti Sagar, J.—Courts are generally reluct- 
ant to extend the doctri e of ves judicata to co- 
detendants, and if the relief given to the plaintiff 
does not require or involve a decision of any case 
between co-defendants, the co-defendants will 
not be bound as between each other by any pro- 
ceeding which may be necessary only to the decree 

the plaintiff obtains. [p. 483, col. 2.] 


Cottingham v. Shrewsbury (Earl of), (1843) 15 L.. 


J. Ch. 441; 3 Hare 627; 67 E. R. 530, relied upon. 
The widow of a deceased Hindu mortgaged a 
portion of the estate left by her husband. After 
her death her hnsband's nephews took possession 
of the mortgaged property. The mortgagee 
. brought a suit for possession of the property and 
impleadel the néphews of the deceased and his 
two daughters as defendants to the suit. The 
nephews pleaded that the deceased was joint 
with their father before his death and that on his 
death his pr perty went to their father by sur- 
vivorship and the mortgage by the widow was, 
therefore, invalid. The daughters of the deceased 
pleaded that their father was separate from his 
brother and admitted the plaintiff's claim. It 
was decided that the deceased was separate 
from his brother. Subsequently, the nephews of 
the deceased sued his daughters for a declaration 
that the 1 tter were not entitled to succeed to his 
property, inasmuch as he was joint with the former's 
father at the time of his death and his property 
went by sutvivorship to the plaintiffs' father: 


Held, that the suit was barred by ves judicata 
by virtue of the decision in the previous suit in 
which the parties were co-defendants. [p. 484, 


col. r.] 
First appeal from a decree of the 
Senior .Subordinate Judge, Rawalpindi, 


dated the 18th December 1918, 
" 


real 
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Mr. M. S. Bhagat, for the Appellants. 
JUDGMENT. 

Abdul Raoof, J.—(November 14, -1922).— 
This was a. suit for a declaration 
that certain property detailed in the 
plaint situate at Rawal, Tahsil : Rawal- 
pindi, and certain other land situate 
at Tahlian, belonged to the plaintiffs 
and had been wrongly entered in the names 
of the defendants, as the latter-had no con- 
cern with it. The pedigree-table given in 
the judgment of the Court below describes 
the relationship between the parties. Sun- 
der Das and Kanhaya Lal were two bro- 
thers and belonged to a family which, accord- 
ing to the admissions of the parties, was 
governed by Hindu Law. Sunder Das 
died leaving a widow, Musammat Ganga’ 
Devi and two daughters Musammat Bhopi, 
defendant No. 1, and Musammat Viran, 
defendant No. 2. Sunder Das died and 
his property was mutated in the name. of 
Musammat Ganga Devi, his widow. 
Kanhaya Lal also died leaving four sons 
who are the plaintiffs in this suit. On.the 
death, of Musammat Ganga.Devi a dispute 
arose as to the right of inheritance. ‘The 
plaintiffs contested the right of the daugh- 
ters in the mutation proceedings. At first 
the names of the plaintiffs were ordered 
to be mutated, but on an -appeal by 
defendants Nos. r and 2 the property was 
mutated in their names. Therettpon the 
plaintiffs instituted the present suit. The 
suit was based mainly on the ground that 
the two brothers, Sunder Das and Kanhaya 
Lal, being joint, the property left by Sunder 
Das went by the rule of survivorship to 
Kanhaya Lal and that the plaintiffs as the 
sons of Kanhaya Lal were entitled to it. 
The two daughters of Sunder Das, on the 


‘other hand, contended that the two bro« 


thers, Sunder Das and Kanhaya Lal, were 
separate, and that, therefore, they were 
entitled. to inherit the propertv after the 
death -of Musammat Ganga Devi. The 
main question to be decided in the case 
was whether the two brothers were joint. 
Among the legal objections raised on behalf 
of the defendants was a plea of res judicata 
set forth in paragraph 3 of their peti- 
tion, dated the gth October 1918 in these 
words :—- s ; 

* Previouslv, in the Court of the Junior 
Subordinate Judge, it was decided between 
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the parties that they are governed by Hindu 
Law and that. Kanhaya Lal and Sunder 
Das were not the members of a joint Hindu 
family. Therefore, section 11 of the Civil 
Procedure Code operates as a bar ta this 
suit," , jd 

This plea has been given effect to by the 
lower Court and the suit has been dismissed. 
The plaintiffs have accordingly preferred 
this appeal. . - 
- It is contended by Mr. M. S. Bhagat 
on behalf of the appellants that the rule 
of res judicata has been wrongly applied 
tothis case by the Court below, inasmuch 
as the present plaintiffs and the present 
defendants were impleaded as co-defend- 
ants, for there was no dispute between the 
present plaintifis and the present defend- 
ants ‘on this question. It is, therefore, 
necessary to examine the facts and the 
pleas decided in the previous suit. That 
suit came up to the High Court and all 
the necessary facts are given in the judg- 
ments of the two Courts below and that 


of this Court. "The facts as gleaned from. 


those judgments may be summarised as 
below :— ; 

. When Musammat Ganga Devi came into 
possession of the properties left by her 
husband, Sunder Das, she mortgaged a house 
and a shop by a registered deed, dated the 
6th May. 1908, to one Ram Chand. In spite 
. of the fact that Kanhaya Lal was then alive 
he raised no objection to the transfer. 
Shortly after Kanhaya Lal died and his 
death was followed by that of Musammat 
Ganga Devi. It appears that after the 
death of Musammat Ganga Devi the 
present plaintiff and Musammat Lachmi, 
the widow of Kanhaya Lal, took’ possession 
of the mortgaged house and shop without 
the permission of the defendants in the 
present suit. They were prosecuted under 
section 448, Indian Penal Code, and were 
fined. The Magistrate under section 522, 
Criminal Procedure Code, ordered the re- 
storation of the property trespassed upon. 
Finally, when the matter came. up before 
the Chief Court on revision the conviction 
was upheld, but the Court declined to 
restore the possession of the property 
to the. complainant, and directed her to 
.seek her remedy in the Civil Court. It 
was then that Ram Chand, the mortgagee, 


instituted a suit on the strength of bis- 
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mortgage for possession impleading de- 
fendants Nos. I and 2, the present plaintiffs 
and Musammat Lachmi as co-defendants. 
Defendants -Nos. 1 and 2 confessed judg- 


ment, but the present plaintiff contested - 


the suit pleading that the two brothers, 
Sunder Das and Kanhaya Lal, were mem- 


bers of a joint family, that the property in ` 


dispute was their. ancestral property and 
that Musammat Ganga Devi was not 
competent to mortgage! it. Ram Chand 


the plaintiff, Musammat Bhopi and Musam- ` 


mat Viran, defendants Nos. I 
traversed their pleas. 
were struck, namely, 


and 2, 
The following issues 
(r Were Sunder 


Das and Kanhaya Lal members of a joint 


Hindu family and was the property in 
suit their ancestral and joint family prop- 
erty? and (2) Was the mortgage for 
consideration and legal necessity ? 
The Trial Court after discussing the 
entire evidencé on the record recorded the 
following finding :—- 
. "All this shows that though Sunder Das 
and Kanhaya Lal never divided their 
ancestral property they had separated and 
were no longer members of a joint Hindu 


family when Sunder Das died. I, there-. 


fore, find upon the first issue that though 
the property in dispute was their un- 


divided ancestral property they were not 
“members of a joint Hindu family." ' 


It found on the question of consideration 
and necessity alsoin favour of the plaint- 
iff and decreed the suit. On appeal Mr. 
F. W. Skemp, District ‘Judge, in his judg- 
ment, dated the r6th November 1918, up- 
held the findings of the Trial Court. Mr. 
Justice Broadway also in his judgment, 


dated the 5th November 1919, upheld the 


finding on the issue of jointness. 


Now, it is clear from the pleadings in 
the previous .suit that a contention was 
raised between the present defendants Nos. 
I and 2 and the plaintiffs on the question 
of jointness of the family. It is also clear 


that without deciding this issue it was 


not possible to decide the question whether 
Musammat Ganga Devi had a right to 
mortgage. the house and shop to Ram 
Chand plaintiff. In order, therefore, to give 
an appropriate decree to Ram Chand it 
was absolutely necessary to decide the 
question and it was so' decided, 


"E 
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In the case of Ramchandra Narayan 
v. Narayan Mahadev (1) it was held 
that. where an` adjudication between 
the 'defendants is necessary to give 
the appropriate relief to the plaintiffs, 
the adjudication will be res judicata bet- 
ween the defendants as well as between 
the plaintiff and defendants. But for this 
effect to arise, there must.be a conflict of 
interests between the defendantsand a 
Judgment defining the real.rights and 
obligations of the defendants inter se. | 
Dr. Agarwála in his work entitled “ The 
Indian Practice", II Edition, at page 66, 
States the rule on the point thus:— 


" Ás regards parties ^ arranged on 


the same side, e. g., as co-defendants, am 
them which is 


adjudication between 
necessary to give the appropriate relief to 
the plaintiff is res judicata as between 
them, as well as between the. plaintiff 
and the defendants, provided there is a 


conflict. of. interests between the defend-. 
ants, giving rise to a distinct issue bet-' 


ween them, -and a judgment defining the real 
rights and obligations of the defendants." 
` Mr. M. S. Bhagat relied on the case of 
Fakirchand Lallubhai v. Nagin.hand Kali- 
.das (2.. The facts .of that case disclosed 
that “a deposit of money in a firm was owned 
in equal moieties by D. and L. In a suit 
brought by D. in the High Court of Bom- 
bay to recover his moiety of the deposit, 
his brother L. who was a partner in the firm 
admitted his claim, butit was contested by. 
the other partners, defendants Nos. x and 
2. Deiendants Nos, 3 to 6 contended that 
they were not partners in the firm at all. 
"Ihe Court passed a decree against L. and 
defendants Nos. r and 2. The firm made 
losses and ceased to work. -L., thereupon, 
filed the present suit in the Court of the 
Subordinate Judge at Surat for a dissolu 
tion of the firm and for taking its accounts. 
D. was made a party to the suit as a credi- 
tor of the firm. The defendants Nos. 3 
to.6 again contended. thac they were not 
partners in the firm. A question having 
latisen whethe: the .ontention was res judi- 
cata in the present suit;i—  . -_.. 
“Held, tha: the relief given to D. in the 


rr B. 276; ir Ind, Jur. 3or; 6 Ind, Dec, 
al » 142. " | 

2) 33. Ind: Cas. 423; 40 B.. 210; 17 Bom. 
I. R. 1106, n. l a l A : 
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earlier suit did not require or involve a de- 
cision of any case between the co-defendants 
and, therefore, the co-defendants were not 
to be bound as between each other by the: 
Court's proceeding and decision which were: 
necessary only to the decree which D. ob- 
tained.” 2 a 

In the above case the ‘point was not 
necessary for the purpose of -giving an 
appropriate decree to the plaintiff and’ 
any decision arrived at on the point bet- 
ween the co-defendants could not operate 
as res judicata. That case is clearly dis- 
tinguishable from the present case. In 
the present case it was not only necessary, 
to decide the question of jointness between 
the co-defendants to grant an appropriate 
decree to the plaintiffs but it was absolutely: 
impossible to decree the suit of the plaintiffs, 
without finding that the two brothers were ` 
separate and that Musammat Ganga Devi, 
had by that reason succeeded to half the 
joint properties. 

We are clearly of opinion that the view, 
taken by the Court below is. correct and 


.. that the suit has been rightly dismissed. 


We accordingly dismiss the appeal but 
without costs, as no one appears for the 

respondents. 
: Mou Sagar, J.—(November 21, 1922).—I 
entirely concur.. I confess I 'felt very 


‘doubtful at first as to the soundness 


of the lower Court's decision::on the 
question of ves judicata, but’ after giving 
a very careful consideration. to the 
arguments of Mr. Bhagat, and to. the 
various authorities bearing upon the 
point, I have come ‘to the conclusion ‘that. 
the view taken by the lower Court and by 
my..learned brother is correct. I fully , 
appreciate the argument that Courts are’ 
generally reluctant to extend the doctrine 
of ves judicata .to co-defendants, and,, as, 
observed ` by . Vice-Chancellor Wigram in 
the case of Cottingham v. Shrewsbury (Earl, 
of) (3): "If the relier given to the plaint- 
iff does not require or involve a decision 
of any case between co-de.endants, the co- 
defendants will not be bound as,between 
each other by any proceeding which may 
be necessary only to the decree the plaint- 
ff obtains, ' but in the.present case it 


(3) (1843) r5 L. J. Ch. 441; 3 Hare 627; 67 
E. R. 530. | 
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appears to me that all the conditions 
necessary-under the law to make a previous 
"decision binding between the ‘co-defendants 


have been fulfilled, and there does not . 


-appear to be any room for doubt that the 
present suit is barred. In order that a 
finding in a case be ves judicata between 
‘co-defendants three things are necessary, 


-; | (1)there should be a conflict of interest 


between co-defendants, (2) that it should be 
necessary to adj udicate upon that conflict 
` in-order to give appropriate relief to the 
plaintiff, and (3) that the judgment should 
in fact determine the rights and liabilities 
of the defendants inter se. 

That there was an active. conflict’ bet- 
ween the two sets of defendants in the 
former litigation is admitted. It is also 


admitted ‘that it was absolutely necessary. 


to adjudicate upon that conflict to give an 
appropriate relief to the plaintiff. - What is 
denied is that there was a decision in that 


litigation as to the rights and liabilities, of 
the defendants ster se. 


` issue as to the jointness or otherwise of the 
family was distinctly raised, and evidence 
given by both sets of defendants :n support 
of their respective cases. The finding of 
the Court was that a disruption in the family 
had taken place, and that the family was 
not joint at the death of Sunder Das, 
the father of the present defendants. ‘This 
was clearly a decision of the question raised 
as between the co-defendants, and the 
co-defendants are, therefore, bound as bet- 
ween each other by the Court’s -proceeding 
‘and decision which was necessary to give 
the appropriate relief to the then plaintiff. 

“In my opinion the decision in the former 
litigation- must be held to be res judi- 
cata of the question arising in the present 


suit, and. I would, therefore, concur. with’ 


my learned brother in holding that - the 
appeal should be dismissed. 
Z. K, i 
< Appeal dismissed. 
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. PAM 


“951; 3 P. L. J- 250; 4 P. T. W. 


I am afraid I am - 
unable to appreciate this argument. An (E. B.), not followed. 


PATNA HIGH COURT. 
BORN FROM APPELLATE ORDER No. 1061 
OF 1922. 
January 5, 1923. 
Present :—Mr. Justice Das and 
Mr. Justice Adami. 
. SHEONANDAN CHOWDHURV 
— APPELLANT 
Versus 
DEBI LAL CHOWDHURY AND OTHERS 
- RESPONDENTS. 
Ciyil Procedure Code ( Act V of 1908), s. 141, O. - 
IX,'r.4, O. XXI, r. xo0— Application pinea 


Q. XXI, y. 100, nature of--O. IX, 7. 4, ap- 
plicability of. 


An application under O. XXI, r. roo is not 
an application in execution proceedings, but is 
an original matter in the nature of.a suit, and O. 


IX, r. 4 would apply to such an application by 


force of section I4I of the Code. [p. 486, col 2; 
D487, coL. 1 


atya Narayan Lal v. Gobind Sahay, 43 Ind. Cas. 
102, followed. 

Hari Charan Ghosh v. Manmatha Nath Sen, 19 
bon Cas. 683; 18 C. W. N. 343; 41 C. 1, Gistinguish- 


Bhubaneswar Prasad Singh vw. Tilakdhari. Lal, 
49 Ind. Cas. 617; 4 P. L. }. 135; (1919) Pat. 75 


Section 141 of the Civil Procedure Code does not 
operate so as to make the provisions of O. IX, 
r. 4 of the Code and all cognate provisions applic- 
able to execution proceedings. |p. 486, col. 1.) : 

Thakur Prasad v. Fakir Ullah, 17 A. 106; 5 M. L. 
J. 3; 22 1 A. 44; 6 Sar. P. C. JJ. 526; 8 Ind. Dec, 
(N. S.) 393, (P. C.), relied upon. - s 


Appeal from an order of the Subordinate 
Judge, Muzaffarpur, dated the r6th May 
1922, reversing-an- order of. the Munsif, 
Hajipur, -dated-the 30th June, 1922. 

. Messrs. S. M. Mullick and S. "N. Ray, ior 
the Appellant. 

Messrs. S. C. Müra and N. K. Prasad IT, 
for the nce: 


JUDGMENT. 

pas, J.i-- This appeal arises out of an order 
passed by the learned Subordinate Judge of 
Muzaffarpur on the 16th of May 1922. The 
respondents are the purchasers of the prop- ` 
erty in dispute at a sale held in -execution 
of their decree. The appellant applied under 
the provisions of O. XXI, r. roo of the 
Code for being put in possession of the dis- 


. puted property. He contended that he . 
was in possession of the property on ‘his own 


account and he complained that he was 
dispossessed of the property by the respond- 
ents in execution of a decree which they 
had obtained against another person. ‘This | 


“oy 


- of the Code; and on the 5th August I916, © 


kata 


Sa 1920. 
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application was. dismissed “for default on 


two different occasions. Ultimately, it-was 
restored under the provision of O. IX,r. 4 


the claim of the appellant was allowed in 
the absence of the respondents. On the 2nd 
October 1920, the suit, out.of which this 
appeal atises, was instituted by the respond- 
ents for recovery of possession of the prop- 


. erty in dispute. The suit was resisted by 


the appellant on two grounds, first, on the 
ground that it was barred by limitation, 
secondly, on the ground that the ‘suit 
was not maintainable, as a previous 
suit by the plaintiff was allowed tobe 
improperly withdrawn by. the Court. The 
Court of first instance thought that the 
suit was well within time; but he came to 
the conclusion that the order allowing the 
plaintiff to withdraw the suit with liberty 
to bring a fresh suit was without jurisdiction 


and in this view he dismissed the plaintiff's . 


suit. On appeal, the learned Subordinate 
Judge agreed with the view of the Court of 
first instance that the suit was not barred 
by limitation, but he differed from that Court 
as to the effect of the order allowing the 
plaintiff to withdraw the suit with liberty 
to bring a fresh suit. He thought that, 
however erroneous that order might have 


' been, it could not be said that the order was 


without jurisdiction: He accordingly al- 
lowed the appeal and remanded the case 


- to the Court of first instance for disposal 


according to law. The present appeal is 
against the order of thelearned Subordinate 
Judge remanding the case'for trial. _ 

The only question which we have to con- 
sider is, whether the, Courts below are right 
in holding that the suit is not barred by 
lapse of time. The suit is prima facie go- 
verned by Art. , 114 of the Limitation 
Act and the period of limitation provided 
in Art.. IIA is one year from the date of 
the order. The suit was obviously institut- 
ed in order to avoid the effect of the order 


passed on the 5th August 1916. The suit: 


itself was instituted on the 2nd October 
Prima facie the suit is barred by 
limitation; but it was argued. on behalf of 
the respondents that the order of the 5th 
August 1916. is a nullity and that'he is en- 
titled to disregard that order and bring his 


. suit within 12 years from the date he was 


dispossessed by the defendants, . According 


‘tains that, that being ‘so, 


.to the learned Vakil, O. IX, r. 4 is not appli- 


cable to a proceeding under O. X XI, r. 100 
of the Code. He accordingly argues that the ` 
Court had no jurisdiction to restore the ap- 
plication which was presented under O. 
XXI,.r. roO after it had .been dismissed 
for .default. The learned~ Vakil | main-- 
the order 
of the 5th allowing ` 


August 1916 


the claim of the defendants was without 


jurisdiction and null and void. The argu- 
ment advanced on behalf of the respondents 
is supported by the decision of the Calcutta 
High Court in the case of Hari Charan Ghosh 
v. Manmatha Nath Sen (x) but is negatived 
by the decision of this Court in Satya Narayan 
Lal v. Gobind-Sahay (2). The learned Vakil 
argues before us that the decision in Satya 
Narayan Lal v. Gobind Sahay (2) has been 
overruled by the decision of the Special 
Bench in the case of Bhubaneswar Prasad 
Singh v. Tilakdhary Lal (3). According 
to the contention of the learned Vakil, we ' 
are conclusively bound by the decision in 
the case of Bhubaneswar Prasad Singh v. 
Titakdhart Lal (3) and that we aré bound 
to hold that O. IX, r. 4is not applicableto . 
a proceeding under O. X XI, r. 100 of the Code, 

It is admitted by.Mr. Susil Madhab Mul. 
lick on behalf of the appellant that O. IX, 17, 
4 of the Code of Civil Procedure does not, 
of its own force, apply to a proceeding under 
O. XXI, r. roo ; but he contends that he is 
entitled to apply O. IX, r. 4 to a proceeding 
under O. XXI, r. 100 by force of section 141 
of the Code. Section 141 of the Code runs 
as follows:—'' The procedure provided in 
this Code in regard to suits shall be followed; . 
as far as it can be made applicable, in all 
proceedings in any Court of civil ‘jurisdic- 
tion." In the case of Thakur Prasad v. 
Fakir Ullah(4) the Judicial Committee 
pointed out that the proceedings spoken of 
in section 141 of the Code include original 
matters in the nature of suits such as pro- 


ceedings in Probate, guardianships and so 


forth and that they do not include execu- 
tions. It was also pointed ott’ by the 
Judicial Committee that both from the Code 
(1) rg Ind. Cas. 685; 41 C 1; 18 C. W, N 345. 
(2) 43 Ind. Cas. 951; 3 P. L. J 250; 4'P. L. W 102, 
(3) 49 Ind; Cas. 617; 4 P. L.J 135; (1919) Pat 75 - 
is 106; 3 M. L. J 3; 22 I. A. 44; 6 Sar, P. C, 


i 
Je vn S Ind, Dec. (N. 5). 393. (B. C.) 


t 
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“itself and the provisions of the Limitation 
.. Act, the Legislature contemplated that there 

‘might be a succession of applications for 
execution and that it was unlikely that the 
Legislature should make O.IX, r. 4 applicable 
to an execution proceeding, since it was open 
to the decree-holder to make a succession 
of applications for execution. I regard the 
‘decision of the Judicial Committee in Thakur 
Prasad v. Fakir Ullah (4) as establishing that 
‘section 141 of the Code does not operate 
so as to make the provision of O. 1X, r. 4 
and all cognate provisions applicable to 
execution proceedings. 

“But this conclusion, in my opinion, does 
not decide the present case. The question 
‘which we have to consider is, whether a 
proceeding under O. X XI, r. 100 is a proceed- 
. Inginexecution. Astothis I have expressed 
my opinion very frequently to the effect that 
an application under O. XXI, r. 100 cannot be 
regarded as an application in execution. I 
have stated the reasons so fully in a recent 
case which came up before my learned bro 
ther and myself that I do not think it ne- 
cessary to repeat them. The case of Hari 
‘Charan Ghosh v. Manmatha Nath Sen (1) 
: ‘does, indeed, support the arguments of the 
respondents; but that case assumed, rather 
than decided, that an application under O. 
XXI, r. roo is an application in 
an execution proceeding. The case of 
Hari Charan Ghosh v. Manmatha Nath Sen 
x) is confessedly based on the decision of 
the Tudicial Committee in the case to which 
I have referred; but all that,the Judicial 
Committee decided is that the proceedings 
spoken of in section 141 of the Code include 
original matters in the nature of suits and 
that they do not include execution. The 
other ground upon which Harí Charan Ghosh 
v. Manmatha Nath Sen (1) is based is that 
the order in a proceeding under O. XXI, r. 
roo is not conclusive, but is subject to the 
tight of the person aggrieved to bring a suit: 
but it seems to me that the right to apply 
under O. X XI, r. 100 does not stand on the 
same footing as a right to maintain a 
suit, if the ‘application under O. XXI, 
r. 100. is dismissed. All that the appli- 
cant ‘has to establish in a proceeding 
under O. XXI, r. roo is that he was 


possessed of the property on his own account: 


or on account of some other person than the 
judgment-debtor, but ithe is compelled to 


institute a suit he has to establish the right 
which he claims to the present possession 
of the property. The question, in my opinion, 
is not solved by a reference to the provision 


‘of O. XXI, r. 103 of the Code. 


The question came up for decision in our 
Court in Satya Narayan Lal v. Gobind Sahay 
(2. Mr. Justice Roe, in- delivering the 
judgment of the Court, very properly pointed 
out that all that was decided by the Tudicial 


‘Committee in Thakur Prasad v. Fakir Ullah 


(4) was that O. IX, r. 9 was not applicable 
to proceedings in execution and the learned 
judge thought that the decision of thé 
Judicial Committee did notsupport the con- 
clusion that O. IX, r. 9 was not applicable to 
a proceeding under O. XXI, r. roo. The 
learned Judge pointed out that an applica- 
tion under O. XXI, r. 100 is in the nature of 
a summary suit and that in that view the 


` provision of O. IX, r. 9 should apply to such 


an application. In my opinion, the case of 
Satya Narayan Lal v. Gobind Sahay(2)was cor- 


rectly decided and is binding on this Court. 


It was strongly pressed before us that Satya 
Narain Lal v. Gobind Sahay (2) has been over- 
ruled by the decision of the Special Bench 
in the case of Bhubaneswar Prasad Singh v. 
Tilakdhari Lal (3) ; but I am unable to take 
the view that it was within the scope of the 
decision in the Special Bench case to over- 
rule Sataya Narayan Lal v. Gobind Sahay(2). 
Whatis actually decided in the Special Bench 
case is that O. IX, r. 9 does not apply to an 
application under O. XXI, r. 9o of the Code. 
No doubt the arguments employed bv the 
learned Judgés deciding the case of Bhuba- 
neswar Prasad Singh v. Tilakdhari Lal (3) 
apply with equal force to an application ' 
under O. XXI, r. roo; but, though the 
decision itself is binding on me, I do not 
think that I ought to be compelled to accept 
that which logically follows from that  deci- 
sion as equally binding on me, especially as 
I consider that the decision in Bhubaneswar 
Prasad Singh v. Tilakdhari Lal (3) needs 
re-examination. 


The whole problem is, whether O. IX, r. 4 
applies, by force of section 14r, to a proceed- 
ing under O. XXI, r. 100. Now, an applica- 
tion under O, XXI, r. 100 is not an applica- 
tion in execution proceedings, but is an ori- 
ginal matter in the nature of a suit, ard 


à 


‘matters in the nature of suits. 
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in my opinion, the decision of the Judicial 
Committee in the case cited is an authority 
for the proposition that O. IX, r. 4 would 
apply by force of section r4r to original 

1 am unable to look upon the order of the 
5th August 1916 as a nullity. That being 
so, the suit, which was instituted on the zad 
October 1920, was clearly barred by limita- 
tion under the provision of Art. ITA of the 
Limitation Act. I would accordingly allow 
the appeal, set.aside the order passed by the 
learned Judge in the Court below, antl res- 


„tore the decree passed by the Court of first. 


instance. The appellant is entitled to his 

costs throughout. . 
Adami, J.—1I agree. 
W. C. A. & N. BH. Appeal allowed, 


—Q ee au 


_ LAHORE HIGH COURT. 
Cvi, REVISION PETITION No. 581 or | 
1922. | 
January r9, 1923. 
Present:—-Mr. Justice Abdul Raoof, 
THE COLONY FLOUR MILLS COMPANY, 
. Lrurrgp, LYALLPUR, THROUGH 
MIAN MUHAMMAD, MANAGRR— 
DEFENDANI—PETITIONER 
versus | 
Tie Frm Bhat SANT SINGH-BHAG- 
WAN SINGH, THROUGH BHAGWAN 
SINGH. —PLAINTIFF—RESPONDENT. 
Civil Procedure Code ( Act V of I908), ss. 20, 115 
— Jurisdiction, decision as to— Révision. | 
Where, on the objection of the defendant that 
the Court has no jurisdiction to entertain the suit, 
the Court decides that it has jurisdiction the order 
of the Court does not amount to a decision of a 
case within the meaning of section 115 of the Civil 
Procedure Code and no revision lies against it. 
Sawan Mal v. Kanhaya Lal-Gopal Das 59 Ind. 
Cas. 680; 40 P. W. R. 1921, Makhan Lal-Parsoitam 


Das v. Chunni Lal-Brij Lal, 47 Ind. Cas. 610; 16 
A.L. J. 777; 41 A. 42 and Buddhoo Lal v. Mewa 


Ram, 63 Ind. Cas. 15; 43 A. 564; 19 A. L. J. 558 
(F. B.), relied on. | 
Petition, under section 44, Act IX of 1919, 
for revision of the order of the Senior Sub- 
ordinate Judge, Rawalpindi, dated the 19th 
june 1922. 
Sheikh Niaz Muhammad. for the Peti- 
tioner. 
. Mr, M, S. Bhaga., for the Respondents 


Li 


“such is not open to revision. 


JUDGMENT.—The suit was instituted 
in: the Court of the Senior Subordinate 
Judge, Rawalpindi, for recovery of earnest 


money and damages. The defendant ob- 
jected that the Court at Rawalpindi had no 
jurisdiction to decide the case. 


The Court 
found that the contract’ had been entered 
into at Rawalpindi and the delivery of goods 
was to be made at Rawalpindi and that, 


therefore the cause of action had arisen 


at Rawalpindi. The learned Senior Sub- 


ordinate Judge accordingly overruled the 
: objection raised by the defendant. 


Against this order the present application 
for revision has- been presented. At the 


hearing Mr. M. S. Bhagat, Counsel for the 
.respondent, raised a preliminary objection 


to the hearing of this petition of revision 
ou the ground that the order complained 
o: is merely an interlocutory order and as 
In my opinion 
there is force in this contention. In the case 


.of Sawan Mal v. Kanhaya Lal-Gopal Das (x) 


Mr. Justice Martineau held that, “ where 


‘on the objection of the defendant that the 


Court has no jurisdiction to entertain the 
suit the Court decides, it has jurisdiction, 


the order of the Court does not amount to . 


a decision of a case and no ‘revision lies 
against it." This, in my opinion, lays down 
the correct rule. I, myself, sitting singly as 
a Judge of the Allahabad High Court, ex- 


.pressed a similar opinion in the case of 
„Makhan Lal-Parsottam Das v. Chunni Lal- 
. Brig Lal (2). 
by the majority of the Judges of the Ful 
Bench who decided the case of Buddhoo Lal 
v. Mewa Ram (3). ; 


My decision was approved of 


Mr. M. S. Bhagat has further contended 
that this Court ought not interfere with the 
order in revision, because it will be open to 
the: petitioner to raise this question in 
any appeal which he may file to this 
Court against the final decree. It has been 
held repeatedly that a High Court ought 
not to entertain an application for revision 
where any other remedy is opeu to the 
petitioner. ^I allow the preliminary objec- 
tion and dismiss. the application with 
costs. | 7 


Z. K. | Application dismissed. . 


(1) 59 Ind. Cas. 680; 40`P. W. R. 1921. 
(2) -47 Ind. Cas. 610; 16 A. L. J. 777; 41 A. 42. 
(3) '63 Ind. Cas. I$ 43 A, 564; 19 A. Ip J: 553. 
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ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEAL No. 426 OF 1921. 
January 9, 1923. 
Present:—Mr. Justice Ryves and 

. Mr. Justice Daniels. 
RAM CHARITRA—PLAINTIFF—APPELLANT 
. versus 
Musammat MOHAN DEI AND ANOTHER— 
DEFENDANTS— RESPONDENTS. 

U. P. Land Revenue (Act I II of 1901), s. 233 
(k)— Partition by Revenue Court— Civil suit to dis- 
turd title established in partition, maintainability of. 

In partition proceedings, started in1g11,the plaint- 
iff was ordered to establish his proprietary title in 
a Civil Court. He instituted a suit which was dis- 
missed by the First Court but was decreed by the 
lower Appellate Court on oth April 1912. In 
between the decisions of the two Courts, the parti- 
tion proceedings were completed. "The plaintiif 
took no steps to bring the decision of the Civil 
Court to the notice of the Revenue Court either 
before or after the completion of the partition pro- 
ceedings. In 1918 he sued for the recovery of 
possession of his share: 

Held, that section 233 (k) barred the suit, 


Second appeal from a decree of the Sub- 
ordinate Judge, Basti, dated the 2nd 
November 1920. 

Mr. G. L. Agarwala, for the Appellant. 

Mr. Harnandan Prasad, for the Responds 
ents. 


JUDGMENT.—This appeal raises an un- 
usual point of law and has, therefore, been 
referred to a Divisional Bench for disposal 

Musammat Mohan Dei, one of the proprie- 
tors of a mahal, applied for a perfect parti- 


tion under the Land Revenue Act sometime: 


in rgrr. Ram Charitra, the plaintiff-appel- 
lant here, filed an objection claiming that 
he was a proprietor of an eight-pies share 
in the mahal of which partition was sought. 
The Revenue Authorities proceeded under 
section xxi (b) of the Land Revenue Act and 
directed him to establish his claim in the 
Civil Court. Ram  Charitra accordingly 
brought a suit but that suit was dismissed 
on the 29th November r9gir. He appealed 
and the Appellate Court reversed the Trial 
Court’s decision and gave him a decree de- 
claring him entitled to the declaration which 
he sought, This was on the gth April 1912. 
After the decision of the First Court and 
before the decision of the Appellate Court it 
appears that partition proceedings were 
completed. It must be the case that Ram 
Charitra took no steps to inform the Revenue 
Court either that he intended to appeal or 
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had appealed against the decision of the 
Trial Court. Nor did he take any steps even 
after the case was decided in his favour by 
the Appellate Court, in the Revenue Courts, 
either by way of appeal or by an application 
for review. On the 17th January 1918, 
that is, seven years afterwards, he brings 
this suit for the recovery of possession of the 
eight-pies share which he claimed. His 
plaint entirely ignores the partition and his 
claim is based on the decision of the Appel- 
late Court in 1912. The only defence to 
the shit with which we are now concerned 
was, that it was barred by section 233 (R) 
of the Land Revenue Act. This was the 
view taken by the lower Appellate Court 
aud, in our opinion, it was right. Section 233 
provides that no person shall institute any 
suit in the Civil Court with respect to any 
of the following matters :— 

Paragraph (k): Partition or union of 
mahal except as provided in section rir and 
section II2. i 

This suit is clearly not a suit such as is 
contemplated by section 111 of the Land 
Revenue Act. No doubt the former suit 
was, but this suit clearly is not. It has 
been held 1n a series of rulings by this Court 
that section 233 ($) bars a suit in the Civil 
Court which attempts to disturb the title 
to land as established 1n a partition in the 
Revenue Court. The result is the appeal 
fails and is dismissed with costs. - 


S. D. Appeal dismissed. 
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DUKHIT OJHA V. JANKI SINGH, 
PATNA HIGH COURT. | 
APPEAL, FROM ORIGINAL DzcREE No, 48. 0F 
1920. "T 
January 9, 1923. - 4 


Preseni:—-Mr. Justice Das and Mr. Justice: 


Kulwant Sahay. ; 
DUKHIT OJHA AND OTHERS— DEFENDANTS 
IST PARTY—APPELLANTS 
YEN SUS $ 
JANKI SINGH AND OTHERS— PLAINTIFFS 
—RESPONDENTS. 

. Hindu Law— Joint family | Debts— Legal neces- 
sity— Long series of iransactions— Proof, natufe of 
— Judgment-debi—Prima facie proof of necessity. . 

In determining the existence of legal necessity 
for debts contracted by a Hindu joint family, 
where there has been a long. series of trans- 
actions, it is not always possible to prove 


exactly the purpose for which any particular item- 


was borrowed,and, in such a case, it will be sufficient 
for the creditor to show that the family was in 
chronic need of money, and ‘that the moneys 
were advanced on the representation of the mana- 
ger that they were needed for objects of necessity. 
[p. 491, col. 1.) 

Where the necessity arises from the pressure of 
a judgment-debt, the person dealing with the mana- 
. ger of ajoint family is entitled to treat the judgment 
, as prima facie proof of necessity, and he is under 
no obligation to go behind the judgment in order 
to inquire whether the debt covered by the decree 
was for legal and binding necessity of the family. 
[p. 491, coL 1.] . N 

Appeal from a decision of the Subordinate 
Judge, First Court, Muzaffarpur, dated the 
31st May 1910. 

Mr. 5. C. Mitra, for the Appellants. 

Messrs. L. N. Sinha and N. N. Sinha, for 
the Respondents. 


JUDGMENT. 

Kulwant Sahay, J.—The suit eut of which 
the present appeal arises was instituted by 
the plaintiffs-respondents to enforce two 
mortgage-bonds, dated 6th March 1905 and 


I5th July 1908, executed by three brothers, : 


Dukhit Ojha, Mahgu Cjha and: Kuldip Ojha, 
who ate defendants Nos. I to 3 in this case. 
Defendants Nos. 4 and 5, Ramdeo Ojha and 
Ramasis Ojha, are the minor grandsons 
of Dhukit Ojha and they have been joined 
in the suit on the allegation that all the five 
defendants form members of a joint Hindu 
family and the mortgages, were executed 
for the necessities of the family. Defendants 
Nos. 6 and 7 are subsequent purchasers and 
mortgagees of some of the mortgaged prop- 
erties and they did not appear and contest 
the suit, ’ n 
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“The, defence of the defendants Nos, rand 3 
was that they were separate from the defend- 
ant No. 2: that the bonds in suit were not read 
over to them and they did not know the con- 
tents thereof; that the debts for the satis- 


. faction, whereof the mortgages in suit were 


executed were the personal debts of the de- 
fendant No. 2, Mahgu Ojha, and they merely ` 
signed the bonds in suit as sureties, and. re- ` 
ceived no. consideration for the same. De- 
fendant No. 2 also alleges separation and 
“denies receipt of the whole of the considera- 
tion money. The real defence in the suit was 
by the minor defendants Nos. 4 and 5 who 
did not admit the execution of the- bonds 
and alleged that they were not benefited 
thereby, and that the same were not bind- 
ing on the family property. They further | 
alleged that their father, Rupdawan Ojha, 
the son of Dukhit Ojha, was living separate 
from his father, and that there was no legal 
necessity for the mortgages in suit. 

The learned Subordinate Judge held that 
the family was notseparate as alleged ; that 
ihe bonds were executed by the defendants 
Nos. 1 to 3 with full knowledge of their con- 
tents; and on receipt of the consideration 
money ; thatthe loans advanced were for legal 
and justifying family necessities; that one of 
the minor defendants was not bornon the date 
of the bonds insuit; and that the other minor 
defendant was born before the second bond 
but the transaction for which that bond was 
executed took place before his birth, and 
therefore, the minors could not object to the 
validity of the mortgages; and he accord- 
ingly made the usual preliminary decree 
for sale. | 
— The defendants Nos. I to 5 appeal and 


“the contentions raised on their behalf in this 


appeal are:—That there was no legal neces- 
sity for the mortgages in suit and that the 
minors, although not born on the date of the 
bonds, were still entitled to question the 
validity thereof, as their father Rupdawan 
'Ojha was then living and he could question 
the validity thereof. ; 07 

As regards the first contention raised on 
behalf of the appellants it will be observed 
that the defendants. Nos. I to 3: being the. 
executants of the mortgage cannot raise the 
question as regards the validity thereof or 
the execution of legal necessity and the 
question can only be raised on behalf of the 
minor defendants, . 
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. ‘Lhe first bond, dated the 6th March 1905, 
Was for a consideration of Rs. 775 which was 
made up as follows:— 


Rs. A. P. 


I. Sum due on a prior bond, dated 
19th May 1903, executed by Mahgu 
Ojha and Dukhit Ojha in favour of the 
plaintiffs for a sum of Rs. 215 .273 6 3 


This sum of Rs. 215 was made up 
as follows : 


f Rs. a, p. 
(i) Sum due ow a 
simple bond, dated 8th 
July, 1901, executed by 
. Mahgu.Ojha in favour of 
. plaintiffs for a sum of 
Rs. 33 ..47 IO 6 
2), Sum due on a sim- 
ple bond, dated 4th August 
Igor, executed by Mahgu 
Ojha in favour of the 
plaintiffs for a sum of 
Rs. 25 
| 0) 
‘+ marriage of 
daughter 


2 35 
Cash taken for the 
Dukhit’s 
; I32 7 3 


IL Sum due on a bond, dated 4th 
March 1904, for Rs. 125 executed by 
Dukhit Ojha and Mahgu Ojha in favour 
of the plaintiffs se 143 I2 Q 


(This sum of Rs. 125 was borrowed to 
pay a prior simple bond, dated 3rd Sep- 
tember 1903, for a sum of Rs. 35 execut- 
ed. by Mahgu Ojha and a cash advance 


of Rs. 87 odd for the purpose of a suit). 


III. Sum due on a promissory-note 
executed by Dukhit Ojha and Mahgu 
'Ojha in favour of the plaintiffs on the 
16th of January 1905 for a sum of 


Rs. 20 ` .. 206 IO © 


(Out of this sumr of Rs. 200, Rs. 100 was 
taken to meet the cost of an appeal in 
the High Court and Rs. roo to pay the 
decree of one Amir Chand on a prior 
mortgage). 


IV. Cash taken for payment to one 
Amir Chand in satisfaction of'a decree. . 132 0 o 


Cash for family expenses sc I9 3 9 


- LN 


- * 


Total .. 775 9 o 
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The second bond, dated the 15th July 1908, was 
for a sum of Rs. 1,350 only which was made up 
as follows: 

I. To pay off a simple bond, dated 
16th May 1906, for Rs. 275 executed 
by defendant No. 2, Mahgu Ojha in 
favour of the plaintiffs T 

This sum of Rs. 275 was 
made up as follows : ' 

Rs. a. D. 

(1) To pay off a sim- 
ple mortgage, dated 8th 
July: 1905, executed by 
Mahgu Ojha in favour of 
the plaintiffs for a sum of. 
Rs. 49 to meet the expenses 
of the joint family » 

(2) To pay off a simple 
. unregistered bond, dated 

and June 1905, executed 

by Mahgu Ojha in favour 
of the plaintiffs for a sum 
of Rs. 41 only to -meet 
necessary household ex- 
penses and cost of cultiva- 
- tion of the joint family .. 
; (3) Cash taken for the 
marriage expenses of - 

Mahgu's daughter (a 194. 8 6 

II. To pay off a siniple mortgage, > 
dated 26th November 1906, executed by  ' 
Mahgu Ojha in favour of one Titai Singh 
for a sum of Rs. 83-5-0 Apu 
(This sum of Rs. 83-5-0 was made up of 
Rs. 43-5-0 due to the-said Titai Singh 
under a previous bond of 26th June 
1906, and a cash advance of Rs. 40 to 
meet the expenses of an appeal which 
was to be filed in the High Court). 

III. To pay up the mortgage-decree 
of Maniar Ojha l| 

IV. Cash 


355 7 0 


54 IO O 


45 I4 © 


99 I2 O 


864 3 0 
30 10 O 


Total  :.1,350 0 O 


, From the above statement of the trans- 
actions between the. parties it appears that 
the transaction which the plaintiffs began 
sometime in the year 19o1 and the bonds in 
suit were.executed mostly to pay off prior 
debts incurred by Mahgu Ojha and Dukhit 
Ojha. It has been contended that the prior 
debts were mostly the personal debts of 
Mahgu Ohja, but it has been found by the 
learned Subordinate Judge, and the finding 
has not been challenged before us, that the 
three brothers, Dukhit, Mahgu and Kuldip, 
were joint and the defendants Nos. 4 and 5 
are still joint with them; and the fact of 
Dukhit and Kuldip joining inthe execution of 
thebondsin suit is,in my opinion, sufficient 
to hold that they having accepted the validity, 
of the prior debts and agreed to mortgage 


4 
” 
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the family properties for payment thereof, 
is sufficient indication of the fact that the 
prior debts were for family necessities. The 
earliest of these debts is of the year Igor, 
. and it appears that there have been a long 

series of borrowings by the family of small 
sums of money, and the plaintiffs appear 
to be the family Mahajan who used to ad- 
vance money from time to time as occasion 
arose. Plaintiff No. x has given his evidence 
in the case and he says that on every occa- 
sion he made enquiries about the necessities 
for the loan, he enquired from the defehdants 


. first party and from other people in the vil- . 


lage and other creditors of the defendants 
first party. There is evidence on the record 
to show that there was a real'pressure upon 
the estate and that money was required for 
the marriage of the daughters of Dukhit and 
Mahgu. Some of these loans-were incurred 
. to pay off the decrees of creditors at a time 
': when the family property was about to be 
sold in execution of those decrees. Where 


there has been a long series of transactions ; 


it is not always possible to prove exactly 
the purposes for which any particular item 
was borrowed, and, in such a case, it will be 
sufficient for the creditor to show that the 
family was in chronic need of money and 
that the moneys were advanced on the re- 
presentation of the manager that they were 
needed for such objects. Moreover, where 
the necessity arises from the pressure of a 
judgment-debt, the person dealing with the 
manager of a joint family is entitled to treat 
the judgment as prima facie proof of necessi- 
ty and he is under.no obligation to go behind 
the judgment in order to enquire whether 
the debt covered by the decree was for legal 
and binding necessity of the family. The evi- 
dence adduced in the case is, in my opinion, 
sufficient to prove that the debts covered 
. by the mortgages were for valid and justi- 
fying family necessities and that the plaint- 
iffs advanced the loans after a careful and 
bona fide enquiry and honest belief in 
the existence of the necessities.. In my 
opinion, the learned Subordinate Judge has 
come to a correct finding on these points, 
and the minor defendants are equally liable 
with the defendants Nos. x to 3 for the debts 
covered by the mortgages in suit and the 
properties mortgaged thereunder are liable 
to. be sold. 
^". [n-this view of the case, it is not necessary 
to consider the question: as to: whether the 


minor defendants who were not born at the 
time of the mortgages can question the 
validity thereof or whether the mortgages in 
suit were executed for debts which under the 
law. can be treated as antecedent debts. 
The debts having been found to have beén 
incurred for valid family necessities the 
mortgages are valid and binding on the family 
properties, and the decree made by the Court 
below must stand. The appeal is, ee 


.dismissed with costs. 


Das, J.—-I agree. 
WG A. Appeal dismissed. 


Ü Serene 


NAGPUR JUDICIAL COMMISSIONER’S | 
COURT. 
SECOND CIVIL APPRAI, No. 493 OF I921., 
December 15, 1922. 
. Present:—Mr, Prideaux, A. J. C. 
GANPAT— PLAINTIFF—APPELLANT 
VEYSUS 


.FIRM oF BISSESSARLAL-GOVINDRAM, : 


OWNERS HARDATTA AND BISSESSARLAL 
DEFENDANTS—RESPONDENTS. 
. Hindu Law—Step-mother, whether guardian 
de jure— Transaction by de facto guardian-— 
Legality— Tesi - Powers of delegation. 
Although under the Hindu Law, a step-mothet 
is not the de jure guardian of her minor 


Step-son, where’ she is the guardian de facto, 


she has power to enter into - transactions 
such as a prudent manager of the property 


"would have entered into for legal necessity or 


benefit of the minor, and such transactions will 
be upheld by the Courts. [p. 494, col 2] 
Vithu v. Devidas, 5x Ind. Cas. 943; 15 N. L. R, 
55 and Mata Din-v. Ahmad Ali, 13 Ind. Cas. 976: 
34 A. 213; 23 M. L. J. 6; 16 C. W. N. 338; DM L. 
T. 45; (1912) M. W. N. 183; 9 A. L.J. 215; 5 C. 
L. J. 270; t4 Bom. L. R. 192; 15 O. C. 49; 39 Y A. 
.49 (P. C.), referred to. 
Husen v. Rajaram, 26 Id. Cas. 813; ro N. DR. 
133, disapproved. 
A de facto guardian of a minor has power. to 
delegate-his authority to an agent. [p. 495, col. 1.] 
Appeal from a decree of the Additional 


District Judge, Wardha, in Civil Appeal 


No. 108 of 1920, dated the oth July 1921. 


Dr. H. S. Gour and Mr. M. B. Niyogi, 
for the Appellant. | 
Mr. D. N. Khare, R. B., for the Responds 


ents. . 


| JUDGMENT. — lie appellant in this ease 
is aco-sharer and Lambardar of Khel C 
of Mcuza Paakwadi or Wardha. He sues, 
stating that the site on which defendants’ 


.houses stand formed part of his siz field 


No. 28. The. epus contends that he 
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The houses were built when he was a minor, 
defendants being in possession of the site 
for the last four or five years. He claims 
possession. 

‘Defendants denied that field No. 28 was 
sir ot that it belonged to plaintiff. They 
put in a map showing the plots marked 
. A, B and C which are all in suit. As regards 


the plot A, alicense to build on it and on. 


another plot was granted to defendants in 
1916 on payment of Rs. 312 by the plaint- 
ifs ‘step-mother Baijabai, his de facto and 
de jure guardian. As regards the plot B, 


Baijabai granted a license to one Fatte- 


chand in  r9o6 on receipt of Rs. 60. 
Fattechand built on' that site and sold it 
to defendants in 1908. with his right to the 
site. Then, in r91z, they obtained Baijabai's 
consent to the transfer paying that 
lady Rs. 20 as consent money. With 
regard to the plot C it was pleaded that 
it was granted them on payment of Rs.30 
in I9grr. These transactions were by Baija- 
bai for necessity and benefit of the minor. 
They were entered into in the course of the 
family business. Other pleas: were set up 
which are stated in the issues. Plaintiff, 
in: reply, admitted that Baijabai was his 
de facto guardian, and pleaded that the 
licenses being of sir land required the sanc- 
tion of the Commissioner. The following 
issues were framed which cover the points 
at variánce between the parties :- 

. (1) Whether field No. 28 has fallen to 
the plaintiff’s share in a partition with his 
co-sharer as alleged ? 

(2) Whether the site in suit is a t part. of 

field No. 28? 

(3) Whether the site in suit is stv or iss 
ther it is declared abadi site ?. 

:(4) Whether the site in dispute was given 
for consideration of 16th June 1906 and 


on 30th July r9rr to the firm of Bissessarlal- : 


Bhagwandas for building purposes ou terms 
similar to those on which abad? sites are 
held for building purposes under the pro- 
visions of the wajib-ul-arz as contended by 
defendant ? 

(4a) Whether Baijabai was the de facto 


and de jure guardian of plaintiff when’ . 


the transactions were entered into ? 

(5) Whether the site B marked on the 
defendant’s map of the site in dispute was 
given to one Fattechand on conditions men- 
tioned in Issue No. 3 above? 


(8) Whether the said Fattechand had - 


‘part of No. 
. of 1891-92 No. 28 was sir, but it has been 


built on the land B and whether Bic has 
sold the site and building to the defend. 
ant for consideration on 23rd July 1908 ? 
(7) Whether plaintiff's agent, Sonba, and 
plaintiff's mother, Baijabai, consented to 
the transfer by Fattechand for consider- 
ation on 30th July 1grr as contended by 


the defendant ? 


(8) Whether the transactions mentioned in 
Issues Nos. 4, 5, 6 and 7 are binding on the 
plaintiff for the reasons stated by the de- 


-fendant in paragraph 4 of his written 


staterhent ? 
(9) If the site in dispute be recorded as 
abadi can plaintiff eject the defendant ? 
(ro) If the plaintiff succeeds in getting a 
decree for ejectment, is he liable to compen- 
sate the defendant for the nature of the 
structure and the well on the site as contend- 
ed by the defendant? If so, what is the 
value of the said structure and the well? 
(12) If the transfer of the site in suit for- 
building purposes be proved is it 
void for want of sanction of the Collector 
and on the ground that it contravenes 
the provisions of law forbidding the use 
of sir for non-agricultural purposes ? 
(13) Whether the rent of the site in suit 
was recovered by the plaintiff’s agent Kashi 
Nath on 20th July 1917? If so, did it 
‘amount to ratification of the transactions 
entered into with the defendants regarding 
the site in suit during plaintiff's minority ? 
(14) To what relief is the plaintiff entitled? 
The lower Court's findings are” these. 
I quote from the judgment of the lower 
Appellate Court. 
(1) The field No. 28 fell to plaintiff's share 
and belongs to him. The plot in suit forms 
28/2. In the, Settlement 


abadi since thecurrentSettlementof X909-IO. 

(2) Baijabai's agent Sonba gave to the 
defendant's firm plot A in r9o6 and plot C 
in 1911 for consideration. The transactions 
werein the nature of a lease coupled with a 
license to build. 

(z) Baijabai was a de facto guardian. She 
was not a de juve guardian of the plaintiff. 

(4) The giving of plot B to Fattechand 
is not proved. The sale of the house by 


--Fattechand to defendants in 1908 is prov- 


ed. The consent is proved. 

(5) The transactions in question were 
not prudent, They were not justified by 
necessity or benefit of the minor, 
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(6) The suit is not time-barred. 

(7) The transactions are void ab initio. 

(3) The defendants spent Rs. 800 on the 
houses and Rs. 200 on the well. 'They are 
not entitled to claim any compensation. 

(9) There was no ratification of the trans- 
actions by the plaintiff. 

(1o) The plaintiff can eject the defend- 
ants, 

The claim was decreed, the defendants 
being directed to vacate the site within 
three months. : 

In the lower Appellate Court two addi- 
tional issues were framed: (1) Had Sonba 
express or implied authority from Baija- 
bai to grant licenses and leases and to exe- 
cute documents in connection therewith? 
(2) Was Baijabai competent to grant such 
authority to Sonba in respect of the minor's 
estate ? 

The lower Appellate Court finds that 
Sonba Mahimaji was managing the minor 
plaintiff’s estate on behalf of Baijabai, 
his de facto guardian, Sonba holding a 
general power-of-attorney from ‘Baijabai. 
The granting of leases and licenses in res- 
pect of culturable land in the vicinity 
of the town of Wardha for building 
purposes has been the family business 
from the timeof plaintiffs grandfather. It 
was held that Sonba had implied authority 
from Baijabai from 1904 and express autho- 
rity from 1908 to grant licenses and leases 
and to execute documents in connection 
therewith. Dealing with the question of 
Baijabai's competence to confer authority 
upon the agent, the Court writes :- 

‘The circumstances of the present case, 
however, were rather peculiar. Baijabai 
assumed the management, as sbe was 
plaintiff's step-mother and ashe was living 
with her. Sonba was her daughter’s son- 
in-law. He was her relative, and a 
near relative and not a stranger. She 
has admitted in the witness-box as 
appellant’s witness No. 7 that she 
had confidence in Sonba. As between 
the two, Sonba was much more com- 
petent than  Baijabai 
property in an efficient and able manner. 
Baijabai was illiterate and being a 
female necessarily lacked the freedom of 
movemént and intercourse which male 
possesses: . While Sonba was a literate and 
experienced man whose- experience of the 
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world equipped him for efficient management 
of the minor’s estate. Then the manage: 
ment of the estate involved the carrying 
on of the family business of granting leasés 
and licenses of cultivable land for building 
purposes and the management of the vil- 
lage in general. Having regard to all these 
circumstances, it seems to my mind that 
the delegation of duties was under the 
circumstances necessary , and highly desir- 
able from the standpoint of the minor’s 
interests and the interests of his estate. 
The  conferral of the authority did 
not, therefore, involve any violation of the 
ptinciple enunciated in section 47 of the 
Trusts Act, which principle will ordinarily 
regulate powers of a de facto guardian. I 
hold that Baijabai was under the circum- 
stances competent to confer the autho- 
tity on Sonba and that she did well 
in granting the authority expressly or -im- 
pliedly to Sonba.”’ 

The Judge further held that the defend- 
ants’ claim that they had license for build. 
ing and not a building lease was well-found- 
ed. The latter would involve the transfer of 
an interest in immoveable property and 
could only be made by a registered instru- 
ment; while the former involved no such 
transfer and' needs no registration or even 
writing: Narsingdas v. Ratan Lal (1). 
He held. that Sonba granted a mere 
license and not a lease. The finding 
of the lower Court as regards plots A and 
C was upheld and Baijabai's consent to the 
transfer of plot B by Fattechand to defend. 
ants was held established and it was held 
that there was no doubt that Fattechand 
took the plot B with the permission of Sonba. 
Ás the three grants of the plots were licenses 
and not leases, no question as regards the 
Collector's sanction could arise. 

In dealing with the main point in the 
case whether Baijabai was competent 
to grant the licenses in question the 
lower Appellate Court, after -a careful 
scrutiny of the authorities on the subject, 
has come to the conclusion that she 
could and that such grants of licenses 
were for the benefit of the minor’s estate, 
The Judge holds that it has not been-estah« 
lished that there was unavoidable necessity 
for the said transactions, but after dealing 


(1) 34 Ind. Cas. 4715 12 N. IR. 75, 
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at length with the circumstances which led 
to the granting of the licenses on the sites 
in suit the Judge finds that, during Baija- 
bai's management of the minor's estate, she 
acquired for the plaintiff immoveable 
property valued at least at Rs. 26,611 
to which may be. added money invest- 
edin money-lending business, a chawl 
built in: plaintif’s minority, Dehlaj built 
in his:minority; khota and bungalow near 
Ramnath's garden built in his minority, 
in the same period money spent on his 
marriage and his father’s debt paid off, 
making the total of over Rs. 45,000. 
There was another fact which made 
these grants of licenses prudent transactions. 
There is evidence to show that since 1906 
the compulsory acquisition of lands in the 
village of Palakwadi under the Land Ac- 
quisition Act was under contemplation, the 
idea was to furnish the town with build- 
ing sites, and it was beneficial to the plaint- 
iff’s interests and the interests of his estate 
for his guardian to give these licenses 
rather than let the land be acquired by the 
Government. 

Dealing with ail necessary facts the 
Judge came to the conclusion in an interest- 
ing and a painstaking judgment that the 
appeal must be affirmed and he set aside 
the decree of the lower Court and dismissed 
the plaintiff's suit. Hence the present 
second appeal. . 

Though the memorandum of appeal con- 
tain no less than 15 grounds, the only ques- 
tion, argued here are, whether the de facto 
guardian Baijabai had through Sonba the 
power to grant these licenses, and, if she 
had, Whether the giving of the licenses 
were prudent acts done in the ordinary 
course of family business and for the bene- 
fit of the minor. 

It is contended as regards the de facto 
guardian's power, that she did not possess 
‘this power, .and the following cases were 
quoted in support of the proposition 
argued : Husen v. . Rajaram (2), which lays 
down that an alienation of the property 
-of a minor by a person who is that 
minors guardian de facto but not de jure 
is not merely  voidable but absolutely 
‘void; Vithu v..Devidas (3), which states 
that under.the Hindu Law the step-mother 

d qud Cas. 813 ; TON. L. R. 133, 

51 Ind. Cas. 943; 15 N. L. R. 55. 
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is not the natural guardian of the minor 
step-son; and Mata Din v. Ahmad Alt 
(4) dealing with a case of Muhammadan 
Law. 

It seems to me that the principle enun- 
ciated in Husen v. Rajaram (2) has been too 
widely stated. A step-mother, no doubt, is. 
not the de Jure guardian of a minor step-son 
but she may be his de facto guardian and, 
looking to the cases quoted by the learned 
Judge of lower Appellate Court in para- 
graphs IO, II, I2 and x3 of his judg, 
ment, I have no doubt that the correct 
law is that when such transactions are suclr 
as a pudent manager of the property. 


. would have made and are covered by legal 


necessity or benefit to the minor they can. 
be:.upheld. There is ample proof that 
Baijabai managed the estate of the present, 
appellant prudently. She increased the 
value of that estate very much. From 
the time of plaintiffs grandfather it was 
usual, asitis in the case of ground landlords 
of a rising town, to grant licenses and leases 
for building purposes. Baijabai continued 
what the family had been doing. It is 
no argument to say that if these licenses 
had not then been given, plaintiff 
would have gained more;for, as found, 
there was a danger of Government acquir- 
ing the vacant land, and once it had been 
acquired no future profits could. have. 
accrued tothe plaintiff. I agree with the | 
lower Appellate Court in thinking that 
Baijabai as de facto guardian had power 
to make or to extend the licenses .cover- 
ing the sites in suit. 


It is next.contended that she had no 


power to delegate this authority to 
Sonba. The Privy Council case of 
Bonnerji v. Sitanath Das (5) is 


quoted by the  appellant's Counsel as 
an authority in support of the argu- 
ment that  Baijabai could not delegate 
the power of granting licenses to 
her agent. From 1908 that agent had 
written power’ to grant these licenses. 


I3 Ind. Ec) 976; 34 A. 213; 23 M. L. J. 
wie IIM. L. T. 145; (1914) 
M. W. N. 183; 9 A. LI. J. 215; r5 C. L. J. 276; 


I4 Bom. L. R. 192; 15 n = 49; 39 I. A. 49 (P.C.). 
(5) 66 Ind, Cas. 140; C. W.N. 236; (1922) 
M. W. N. 98; 30 PL, T, x83 20 A. L. J. 294 ; 


15 L. W. 452; 35 C L. J. 320; 24 Bom. L. R. 
565449 C. 325: "(1922) AIR (P.C. 2091 42 
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Prior to that there is little question that 
he had implied authority. If the de facto 
guardian herself could grant these licenses 


it seems to me that she can delegate her. 


power to Sonba. l 

I have already touched on the question 
whether the granting of these licenses was 
for the minor's benefit No question of 
legal necessity arises. There can be no 
hard and fast rule in these cases as to 
benefit But as a question of fact it has 
been found that the granting of the licenses 
was beneficial to the minor's estate ;that 
is a finding of fact and I have no doubt 
a correct one. The real facts are that the 
‘plaintifi’s estate was well and prudently 
managed by .his step-mother  Baijabai 
after his father's death. She increased 
by her judicious management of the estate 
that estate greatly to the minor's benefit. 
On coming of age he, hoping that the princi- 
ple enunciated in Husen v. Rajaram (2) 
would be followed by the Courts, has 
attempted to extract further money from the 
licensees and tenants who, relying on the 
bona fides of the  alienations made by the 
de facto guardian, have built on the sites 
acquired. In many cases such demands 
have been acceded to but the refusal of 
others to pay has led to a large crop of 
suits. It seems to me that plaintifi’s 
attitude in these cases of attempting 
to obtain more than the lands were 
once granted for is open to question. Every 
transfer or license requires the sanction 
which is only accorded on the payment 
of a fee. So it is not as if he has lost all 
touch with the land. 

It seems to me that all fhe material 
questions in the case have been rightly 
decided by the lower Appellate Court. 
The result is, that this appeal fails and is 
dismissed with costs.- The appellant will 
pay the.respondent's costs. : 

W. C. A. ` Appeal dismissed. 
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LAHORE HIGH COURT. 

SECOND CIVIL APPEAL NO. I917 OF IQIQ. 
November 24, 1922. 

Preseni;—Mr. Justice Abdul Raoof and 
Mr. Justice Moti Sagar. 
HUKAM CHAND-—PLAINTIFF— 
APPELLANT 
VEYSUS 
SHAHAB DIN AND OTHERS—DEFENDANTS 


— RESPONDENTS. 

Limitation Act (IN of 1908), s. 9, Sch. I, Art. 
I35—AM ortgage—Swit for -possession— Limitation. 

Defendant executed a deed of  possessory 
mortgage in favour of plaintiff in 1894. 
Out of the morigage-money a sum of Rs. 500 
was left with the mortgagee to pay oif a prior 
mortgage which was without possession. There 
was a clause in this mortgage entitling the mort- 
gagee to claim possession in the event of a 
default in payment. The mortgagee failed 
to make the payment and the prior mortgagee 
obtained a decree for possession in 1903, in exe- 
cution of which he obtained possession of the mort- 
gaged property. In 1917 defendant paid off the 
prior mortgage and took possession of the land. 
In 1918 plaintiff brought a suit for possession as 
mortgagee on payment of Rs. 500; 

Hela, (1) That, inasmuch as on the date of the 
execution .of the pleintiffs mortgage the mort- 
gaged property was in the possession of the mort- 
gagor, time began to run against the mortgagee 
from that date; [p. 496, col. 2.] 

(2 that limitation having begun torun, the 
mere fact that possession oi the mortgaged property 
was subsequently taken by the prior mortgagee 
did not stop it from running; [p. 496, col. 2.]. 

,(3) that the period during which the prior 
mortgagee had remained 1n possession could not 
be excluded from the computation of the period 
of limitation prescribed for the suit, inasmuch as 
no such ground of suspension or extension was 
recognised in the Imitation Act; [p. 496, col. 2.] 

(4) that, therefore, the suit was barred by 
time under Art. 135 oi Sch. I, to the Limitation 
Act. [p. 496, col. 2.] 

No suspension or extension of limitation is allow- 
able unless it is provided in the Limitation Act. 


[p. 496, col. 2.] 
Muthu Korakkai Chetty v. Mahamad Madar 
Ammal, 54 Ind. Cas. 66; 43 M. 125; 26 M. L. T. 


459; 38 M. L. J. 1; x31 L. W. 487; (1920) M. W, N, 
42 (F. B.), relied upon. 


Second appeal from a decree of the 
District Judge, Jullundur, dated the 2nd 
May 1919, affirming that of the Munsif, First 
Class, Jullundur, dated the 19th, December 
I918, and dismissing the claim with costs 
in both Courts. : 

Lala Mehr Chand Mahajan, -for Lala 
Jagan Nath, for the Appellant. 

Lala Faqir Chand, for the Respondents, 

JUDGMENT,—The facts giving rise to 
this second appeal are few and simple and 
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. may be summarised’ as -below :— 


On the 17th February 1894 Umar Din 
mortgaged the land in dispute with posses- 
sion to one Lachhman Das for Rs. 820, 
out of which Rs. 320 were paid to the mort- 
gagor-and Rs. 500 were left with the mort- 
gagee to be paid to a previous mortgagee, 


‘Mohan Lal. The mortgage in favour of 


Mohan Lal was dated the 2nd October 1890 


- and was a simple mortgage without posses- 


P4 


one 


` ‘sion, There was a clause in this mortgage 
entitling the mortgagee to claim possession 


in the event of a-default in payment of-any 


^ oftheinstalments fixed in the deed. Lachh- 


man Das did not-pay Rs. 500 to Mohan Lal 
which led to a.suit for possession by him 
in 1903 against Umar Din and Beli Ram, 
son of Lachhman Das, who died in the mean- 
time. A decree for possession was passed 
in the suit on the 21st May 1903 and Mohan 
Lal succeeded in getting possession of the 
land in execution of this decree." He re- 
mained in possession till 1917 when the heirs 
of Umar Din paid off his mortgage, redeemed 
the property and took possession. There- 
upon the-present suit was instituted on the 
21st February 1918 by Beli Ram for 'pos- 
session as mortgagee on payment of Rs. 500. 
The suit. was resisted on the plea of limita- 
tion. Both the Courts below, holding that 
Art. 135 of the Indian Limitation Act 
was applicable, dismissed the suit. Hence 
this second appeal. l 

Mr. Mehr Chand Mahajan, holding the 
brief of Mr. Jagan Nath, has put forward 
two contentions before us in support of the 
appeal, namely :— e 

(1) that the mortgagor Umar Din had 
been allowed to retain possession of the 
mortgaged property under a lease executed 
on the date of the mortgage. This allega- 
tion is not supported. by any evidence. A 
copy of the lease was produced in the Courts 
below but it was not in favour of the mort- 
gagor and, moreover,as the loss of the original 
lease had not been proved the copy could 
not be accepted in evidence. This con- 
tention, therefore, must be disallowed. 

(2) That inasmuch as there was a clause 
in Mohan Lals mortgage-deed entitling 


- him to take possession under the contin- 


gency mentioned in his previous mortgage- 
deed it was not possible for Lachhman Das 
Of his heirs to sue for possession. - This con- 
tention also cannot prevail, because tlie 
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mortgagor Umar Din was admittedly in 
possession of the mortgaged property at the 
time the mortgage-deed was executed, the 
mortgagor's right to possession had deter- 
mined on that date and -—Lachhman Das ' 
could at once have sued for possession. As 
under the deed the plaintiff was entitled 
to immediate possession and the time had . 
begun to run from the date of the mortgage; 
no subsequent disability or inability to sue 
could stop it, see section 9 of the Indian 
Limitation Act. l 

Mr. Mehr Chand Mahajan, however, has 
argued that his client was entitled to a de- 
duction of the period during which Mohan, 
Lal had remained in possession. "There is 
no warrant for such a plea in the Limitation 
Act. No suspension or extension of limi- 
tation is allowable unless it is provided in 
the Limitation Act. In the case of Muthu 
Korakkat Chetty v. Mahamad Madar Ammal 
(i) Seshagiri Aiyar, J., is reported to have 
made the following observation :— 

“ The Judicial Committee have laid down 
that there can be no saving of limitation 
apart from the provisions of the Limitation 
Act. The Judicial Committee have drawn 
attention to sections 9 and 14 of the Act and 


have held that exemptions not covered by 


these and the other sections should not be 
imported by Courts to relieve.a party from 
the bar of limitation." l 

There can- be no doubt that this is the 
law and, in the face of it, the contention put 
forward cannot prevail. 3 

The appeal fails and we accordingly dis- 
miss it with costs. 


Z. K. Appeal dismissed. 


(1) 54 ind. Cas. 66: 43 M. 185; 26 M. Is T. 459; 
3% x J- x; ır L. W. 487; (1920) M. W N..42 
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l CALCUTTA HIGH COURT. E 
CRIMINAL, REFERENCE CASE'NO. 48 OP 1921. 
vi January 10, 1922. 
Present:—My. Justice Newbould and 
Mr. Justice Pearson. 
EMPEROR——PROSECUTOR 
TEN SS 
BISESWAR DE alias BISWESH? AR 
^7. RAJ AND OTHERS— ACCUSE 
l RESPONDENTS. 
. Eevidence Act (I of 1872), s. 24—Confesston— 
Evidentiary value of retracted confession—Princi- 
ples applicable. . 

It cannot be laid down as an inflexible rule that 
: confession made and subsequently retracted by 

3 prisoner cannot be accepted as evidence of his 
guilt without independent corroborative evidence. 
The weight to be given to such a confession must 
' depend on the circumstances under which the 
confession was originally given and the circum- 
stances under which it was retracted including the 
reasons given by the ptisoner for its retraction. 
It is unsafe for a Court to rely on and act an a con- . 
fession which has been retracted unless, after a 
consideration of the whole of the evidence in the 
case, the Court is in a position to come to the 
unhesitating conclusion that the confession is true, 
that is to say, usually, unless the confession is 
corroborated by credible independent evidence. 
[p. 499, col. 2.] 

, A retracted confession should Carry practically 
no weight as against a person other than its maker. 
[p. 499, col. 2.] 

Reference under section 307, Criminal Pro- 


cedure Code, from. the Sessions’ Judge, 
Noakhali. 

Mr. Orr, Babu Atindra N ath Mukherjee, : 
for: ‘the Crown. 

` Babus Manmatha Nath M ukherjee and. 
Probod Ch. Duti, for Accused Nos. 3 and 4.: 

Babu Santosh K umar Bose, for Accused 
‘Nos. r and 2 

JUDGMENT. sive accused persons were 
put on their trial before the Sessions Judge 
of Noakhali and a special Jury. They 
were all charged with conspiracy to murder 
Bipin Behari Shaha; one ot „the “accused, 
Biseswar Dey, alias Biseswar RM was charg- 
ed with having actually committed the 
murder; two of ther, - Jatindra Mohon, Das 
and Satish C handra Shaha, were charged 
with having been present abetting the mur- 
der, and Jotindra Mohon Das was 
further charged with having abducted Bipin 
Behari Saha in order that he might be mur- 
dered; the remaining two, Kshetra Mohon 
Saha and ‘Maharani, were charged with abet- _ 
ment of the murder. After a trial held for 
28 days the Jury returned a unanimous vere 


; 34 


‘Judge agreed 


"sometimes in Chittagong 
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dict stating that the case against the first 
four accused was doubtful “and they gave 
them the benefit of the doubt, and that 
Maharani was not guilty. The Sessions 
-with the verdict as to 
M aherani and acquitted her. In respect of 
the others he disagreed with the verdict and 
held it to be perverseand thoughtit necessary 


. for. the ehds of justice to refer-the case: to 


thisCourt under the provisions of section 307, 
Criminal Procedure Code. In his opinion 
these four accused are guilty of the offences 
mentioned in the charges laid against them. 


The case against the accused rested mainty 


on the evidence of an approver, Bidhu 
Rhusan Saha,- (P, W. No. ï) and 
retracted confessions of the accused. Before 


considering the strength of the case so made 
out, it will be convenient to state certain 


facts which are either undisputed. or which | 


bave, in our opinion, been proved beyond 


reasonable doubt. 
Bashpara is a village in the jurisdiction. 


of the Chhagabnaya Police Station and the 


Feni Sub-Division of the Noakhali District. 
It is ij miles from Chhagalmaya and nine 
miles from Feni. In this village a rich Shaha 


family, of which the principal inember is 


Babu Amar Krisha Chouduri, owns a large 
pucca house. Babu A. K. Chouduri, who 
is called by the witnesses Amar Babu, lived 


at Bashpara. The accused Maharani was 
a servant of Amar Babu and came from 
Chittagong to Bashpara at the time of the 
Durga Puja of 1920. The accused Kshetra 
Mohon Saha is the brother-in-law of Lal Mo- 
hon Babu, who 1s brother of Amar Babu. 
The accused Satish ChandraSaha is a nephew 
of Amar Babu, Jotindra Mohon Las is the 
son of Ambika who had long worked for the 
family as a mason and was maintained by 
Amar Babu and hisco-sharers. The accus- 
ed, Biseswar De, was brought by Ambika a 
few. months before the occurrence to' work 
as a mason. Didhw Bhusan Saha, the ap- 
prover, is the brother of the widow of a 
cousin of Amar Babu. The accused Kshetra 
had a tailor’s shop in one of the rooms ol the 
Shaha’s house. The accused Satish and 
Jatindra and the approver Bidhu were stu- 
dents at the Chhagalmaya School. 
ages of the accused are, as recorded. by the 
Sessions Judge, Biseswar 22, Jotindra rS, 


Kshetra 20, Satish 16 and Maharani 109, | 


The 
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Bidhu's age is about IG years, 

Bipin Behati Saha, 
Are ‘charged. with ` having murdered, was 
aged about 21 years. 
- Amat Babu and came from Amar Babn's 
house in Chittagong to Bashpara on the Toth 
March last. 
March, “‘Jotindra, Bipin, Bidhyp | and Kshetra 


— 


were secn  palying cards at about 9. or 9-30, 


P.M. The following morning the corpse of 
Bipin was found. lying on the masonry plat- 
form of a tank about 300 feet distant from 


the place where he and the others had been. 


séen playing cards. The tight hand was 
amputated” and there was a wound on, the 
. throat cutting the wind, pipe, gullet’ and 
corotid arteries. There were also cits on the 
left arid right ears. 


Bipin: was ‘killed néar the place where his 
corpse was found. Information of tlie find- 


ing of the corpse was given to Sub-Inspector’ 


Promatha Nath ` Mukerjee ' at the Chhazal- 
maya Police Station. at 8 A.M. and he came 
to the place and recorded a First Information 
there’ at.9 A.M. on the 13th March. The 


enquiry into the case was commenced by’ 
Sub-Divisional 
Officer went ‘to ‘the place of occurrence | 


this” Sub- "Inspector. The 
accompanied by the Feni inspector of Police, 
Arianda Charan Bhandopadhya; on the after- 


noon of the 13th.. The Inspector personally 


took char gé of the investigation,on the 17th’ 


M dich, -Thè Deputy Superintendent arrived 
at the place on the rót Mar 
ed the investixation- Kshetra, Totindra and 


Bidhu said that  Bipin had ‘played| cards ` 
until.about 10- of £0-30 P.M. and had left, 
‘them saying he would sleep at his father' S 


house and: go io Y'eni the next morning ‘to 


get his cycle" repaired. An exainination of. 
house showed that Bipin ` 


Bipin's father's 
could not Have’ slept there at any, time dür- 
_ ing his visit to ' Bashpara.' On thé 2oth 
March Amar Babu's house was “searched. 
In the room occupied , by’ Maharani was. 
found, a blood-stained’ quilt, Maharani, was. 
airested at'S8 org o'clock; that morning. 
In consequence of statenients made by her, 
Jotindra, Kshetra, ‘Satish | aud Bidhu were ` 
arrested: at 8 or 9 0 ‘clock’ that ` night.. 
The following day’ Biseswaf, was arrested 
at 1-30 P.M. "On the 22nd these Six acctis- 
ed. persons were sent to the SuE- Divisional 
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whom the -accused , 


He was a nephew of. 


On the night ‘of Sunday, 12th, 


From the quantity of. 
blood" dn the pavement and the ‘marks of. 
spurting of blood there can be no doubt that. 


and supervis- 


[1923 


Dicer at Feni to have their confessions 
recorded. : They were produced. betore him 
at 12-20 P.M. and, on hearing that they had 
iust arrived and had not had. their meal, he 


told the Court. Sub-Inspector to feed them 


and give them a rest in. the Court lock-up and - 
to produce them before him at 3 p.m. They 
all made confessions that after-noon and 
were remanded to custody. For some 
reason that has not been disclosed, Jotindra 
was sent.to the Noakhali Jail on the 26th 
March: while there he admitted to the Ofi- 
ciating Civil Surgeon who was in charge ot 
the Tail that he was.present at the murder 
and held down the feet of the man whom 
the Raj. Mistri gave the finishing stroke. 
On the 2nd.of Mav the hearing before the 
Snb- Divisional Officer of Feni as Committing 
Magistrate commenced. After the case had 
been opened hy the Government Pleader, 
the confessions made: ‘by them on, the 22nd 
March were read to each of the accused and. 
each of.them said: “Imade this confession; 
It is'true. I have nothing more to say.’ : 
Bidht was then tendered a pardon and exa- 
ined as a prosecution witness, At the 


. close cf the day's proceeding Jotindra, Sa- 
' tish and Kshetra retracted their confession. 


Witnesses were examined daily till the 6th. 
May, on which date the accused were again 
examined, Jotindra, Satish and Kshetra 
denied having committed any offence and 
said their confessions were false and made 
under threats and inducements. Bises- 
war De. said; “ I committed the offence. . 
I have nothing more to say here." Maharani 
only said, "Tam guilty.” The following day 


at the commencement ‘of the sitting of the 


Court, Maharani said that the previous day. 
through mistake she stated that she was 
guilty although she, was not guilty. The 
trial in the Sessions Court commeinced on, 
the .6th . June ‘and when the charges were 


“read all five accused pleaded not guilty. 


Bidhu, the approver, was examined as 2, 
` prosecution witness on the 6th and ath June.. 
The Court did not sit on the 8th and, oth. 
On the roth June he resiled and said that all: 
he had previously said was false. When 
examined by the Sessions Judge at the con, 
clusion of the trial all the male accuscd made, 
statements accusing the Police of ill-treatment 
and alleging that they were tutored to make ; 
their confessions. M aharani made a state- 
ment denying the t:uth of certain evidence 
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implicating het r to which’ her attention was. 
drawn by: the Judge, but she was “not asked’ 
and said’ nothing about. her; own, préviots 
admission. The story told by the accused" 
in’ their confessions ' and' by: thé , appróver 
béfore' he" ‘résiled is to the folu owing effect, 
Maharani” was à ‘woman ‘Of Ido8e chafactér, 
Satish aud Bidht used to‘sjeep in the vetai-, 
dali’ of the rooin wheié "Mahátàni lived, ‘aiid | 
carried. orn "an^ intrigüe with bet. ,Totinüra: 
Satish’ and’ Bibi sia disclos are’ tòr di 
Babus ‘and got theri to agréé to call Maba: 
rahi” niothét a and tò go aid sleep. ‘elsewhere: 
Kshetra | had aisó Desir misbehaying: with 
 Málaiat. at ‘the’ saine time as Satish’ and 
Bidhi, bit .Kshetra ‘ahd’ Jotindra’ wére fast 
[rieiid& and. “continued visiting’ the’ womiati’ 
together. Whéir the de ceased. .Bipin" caine , 
he vi isited “Mahardni® oit the Thürsday and: 
Triday nights. According 
Kshétrá atid, athording tó "Kihetra, it was, 
Jotindra who suggested that Bipiit” should” 
"be'killéd i ri order tó piëy ént hini' taking the 
han "back" to ‘Chittagon’ and’ informing 


wGitiàn: 
Aiüar Babu“ Biseswař wis próinised^ 
R$. "568 i if^ nes would’ ‘commit’ the muidet.- 


Satish “atid Bidin” wëre ‘persuaded’ to’ joii 
the conspiracy dot {er of théit misconduct? 


bei ig ' revealed: ig 
Kshetra, Jetitidla*aiid . Biu ‘Bipin to^ 
play cards with ‘them™aftét! siippef. ‘Mey ` 


stopped” 
Jotindra tóok" “Bipih "to thé platform of thé 
` tarik whéte the- miftder^ wit ‘combnitted?: 
idhu weit and woke "p ‘Satis! A kharga? 
‘sacrificial kúře had been "pla ed jn rendis 
ness'iedef Satish's bèf. Bidin atid Satish” 


e wart withthe huis —théte dre-discrepancies ` 
as'to’ which of the two carried it--and called” 


Biseswar.  DiséSWar did nof get up : and ‘they 
started bàtk? "Théy"métKslietra ‘and’ ‘told ~ 
hit they cóutd" nét w up BiseswWar and" 
 tlíelh -ESHetta weit’ a ! woke Bieswar by 
' poking tiim" with’ a 


ta "pett" . Bidhal; satish and” Bib wr: thek” 
weitHo' thé pid v where Joihdrh ard 1 Biphi " 
wére sitting talki BiseSwiir tarid'behi nd- 
Dipic and" stit jek ET o the ‘neck Bipin 
jel] “down "and" taga to groan’! Biseswar 
stre him’ ataifrand Jotthdr ‘held Bipin’ s 
leg while hd vas writhing Sn agon and dra ge 
gél thé "dead boty to the water whieté it was” 


o und the" net morning.’ According to‘ 


= Li 


Cn thé: sdtiirday” night" 


lavint about" ‘ndhi ani “then” 
pii 


“balita. E The" bitrga..- 
wis given o P BRA and ‘Konétra! went off " 
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` Jotitidra. and Ma hara: ni Kshetia and ‘Totin- 
dra took” a blóod- stained” cuit to show her 


that her" lover - had: been ` murdered but. 


 Kslietra denies that he came out ol his house’ 
again ‘that nieht. : 
"The phiniciples : whith: should ' govern a 
Court i in "consideriug the evidential value of 
ted’ conféssioris" have frequently been. 
córisidered * by tlie High Courts in India, It 
cannot’ ‘be laid: ‘down’ a$ en absolüte rule of 
law that!’ a Córfession made and subsequent. 
ly' retractéd by a prisoner cannot be accept- 
edás evidehce of his guilt without independent’ 
cotroborative' evidence. The weight to be 
given to such a conféssión must depend on the 
circünistáhtés ^ under: which thé confession 
- Was orígixially given “arid the circumstances 
under which’ it was retracted, , including. the’ 
reason given ‘by the prisoner for its retrác- 
tion: It’ is’ unsafe for a Court to rely on 
and'act on a ' confession. which has "been rec 
. tracted” uhless," "affer: a consideration" of the" 
whole of thé ‘evidence’ in the case, the Court’ 
is ina position’ to "come ‘to the ‘unhesitating’ 
“conclusion “that the cofifessioh 15 true, that 


is to' say, ustially, unless" the confession. js“ 


corroborated by credible: ind: p: indent? evi- 
denice, A ‘tetracted confession ‘should catry | 
practically no, "weight as ‘against “a” person 
other than its niakér, 

On: a “consideration of *thé‘ circümgtaices ' 
under which" thése" confessions’ were made" 
and ‘retracted’ it is clear thát tlie ‘confessiéns 
made by thé approver atid the three accüsed, ' 
other than Biseswar, were madein the belief ` 
that they would bé tendéred' a ‘pardon ‘and ` 
made’ King’s § Evidence.’ 
reasons, this view is strongly ‘supported by 
their behafioui- on tlie 2nd May. Though: 
these accused had adhered to their confes- 
sions in thé morning, atthe end of the. dày. 
when “they, realised tliat” ‘Bidht alone ‘had ` 
been“ ‘selected as an ap foyer, ‘they retracted, 
then “alleging ‘they ‘had bééü made ‘under ` 
tHreats™ ‘and’ a nik 
lieve the statemétits ‘made’ by ‘thé “accused” 
afthe trial ds to positiveill-teatient | by. thé" 
Pólice." N or'do we ‘believe that the whole” 
story was a. ‘concoction by’ thé Police, | We | 
think the learned Sessions Judge: was misled ` 
by the falsity’ of a gréat part. of thé case for 
thé defénice set up, before him. If" the 


défence at the trial had been condicted with 


ihe sa une ability. and ‘moderation as it was 
" béforeus, we doubt if he would’ have thought 


w 


Apait from “other . 


“We do’ not be- . 
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it necessar: to make this reference. "That 
‘Maharani was threat ned when the blood 
stained cloth was found in her room is not 
unlikely and che act .s deposed to by wit- 
nesses. who seem the more credible since they 
speak with moderation. The denial of this 
fact by the Police witnesses who were pre- 
sent renders their conduct open to suspicion. 
What we believe to have happened was, that 
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after Maharani's arrest. Jotindra, Kshetra, 


Bidhu and ati h were arrested on suspicion 
because she stated they were her lovers 
and. because three of them were the last 
people with whom Bipin was seen alive. 
These accused were then closely -questioned 
by the Police and threatened and cajoled into 
making various statements. A statement 
made by one accused would be made the 
basis of further questioning of another and 
each would be told that when so much had 
been discovered his only hope of safety lay 
in making a confession. Out of the facts 
ascertained and such admissions as were 
made, a theory of the crim? would be con- 
structed and this would be put to the accused 
individually. Once they had been convinc- 
ed that their best hope of safety lay in be- 
coming King's Evidence they would be only 
too willing to adopt the suggestion made 
to them. There is no direct evidence that 
this was what happened in the present case, 
but from the circumstances under which 
these confessions were made and  retracted 
and from the nature of thz confessions 


themselves we have no doubt that they were 


obtained in some such manner under threats 
and inducements which render them iuad- 
missible uud.r section 24 of the Indian Evi- 
den.e A't. Apart irom thes: confessions, 
there 's no evidence to support a convic ion 
of any of these three accused. . The evidence 
of Bidhu is absolutely worthless, not only on 
account of his denial ofits truth but, apart 
from that, the story told by him is highly 
. improbable and there are discrepancies on 

important points between the evidence given 
by him before the Committing Magistrate 
and that given at the trial. The most in- 
criminating evidence is that relating to the 


card-pa:ty on the night of occurrence. But , 
itis not shown that the account given the © 


next mo ning by the accused a to the ter- 
mination of the party is fal:e. The learned 
Sessions Judge appears to have overiooked 
the possibility that Bipinmay have given his 
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companions a false reason for his departure. 
Though it is clear that Bipin did not go 
to his father's house that night, this does not- 
prove that Jotindra and ihe other accused 
were not telling the truth when they said 
Bipin had made this statement. Other 
facts, like the swooning of Jotin on arrest, 

are equally consistent' with the guilt and 
innocence of the accused. Jotin’s confes- ` 
sion to the Civil Surgeon at Noakhali is of ` 
no more value than bis first confession -to . 
the Magistrate. He may well have thought 

that repeating his conf:ssion would streng- 

then his chance of being made an approver. 

When the confession and evidence 'of 
the approver are rej jected the circumstantial 
evidence is insufficient to do more than 
raise some suspicion against these accused 
and this suspicion is increased ‘by the ` 
falsity of their statements at different times. 
But we agree with the Jury that they cannot 
be convicted on any of the charges framed 
against them. 

The case ol Biseswar remains to be con- 
sidered. He did rot, as did the other three 
accnsed, retract his confession on . the 
2nd of May alter Bidhu's exainination, but 
adhered to it even on the 6th May. It 
may be that being, unlike the others, tnedu- 
cated he had still hopes of a pardon. "There 
is no reason to think that he was treated 
difterently from the others during the Police 
investigation and this renders it  difienit 
to act on his cofession now that it has been 
retracted. However that may be, we are 
not in a position to come to the unbesitating 
conclusion that this confession is true. The 


whole story. of the murder is improbable. 


We are unable tc believe that these voung 
men would conspire in the way alleged to 
deliberately murder Bipin Lecause he was 
carrving on | an intrisue with a woman of. 
Maharani’s character. Nor can we helieve 
that a mere promise of Rs. 509 from a man 
in Jotindra's position would be a suficient . 
inducement for the commission of a riurder. l 
We also cannot overlook the possibility | 
that Biseswat may have been induced to 
make. himselt a scane-20at. Further, we 
find absolutely no .corrohoration of his re- 
tracted confession. The rétracted confes- 
sion of his co-aceused would ke of ne evi- : 
dential value against him.even if we had 
not rejected them as agunst the makers 
and Bidhu's evidence, as already stated, 
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is worthless. The leartied: Sessibiis Judge has 
stated in his letter of referenee- that a-foot- 
print found-close to pool of hidod-was, at- 
e- cording to the foot print expert, the foot- 
. print of the accused Biseswar « But we can 
find no such statement in’ the evidence 
given’ by. the foot-print.expert, inspector 
- Ananta . Kumar Chakraverty .(P. W. 
No. 29). , He has  statel in 
the points of similarity. 
_- between the impression that was taken of 
‘Biseswar’s foot-print aud -the foot-print 
idund at the scene ot the murder. But he 
-has not stated that tiie points of similarity 
.prepouderate over those of disstnilarity noz 
has ‘he expressed his opinion as an expert 
.thàt the two foot-prints are of one and the 
“Same, person. We are told.by. the learned 
Counset for the Crown thit he did give evi- 
dence.to this effect betore the Com mitting 
Magistrate. But this deposition was not 
put in evidence at the .Sessions 'trial 
_-and cannot be considered.by us. In the case 
„oË - Biseswar we, therefore, hold there are 
no materials on the record -to 3ustily our 
-Setting aside the unanimous. verdict ci the 
Jury: "ov 
We accotdingly Ae]: iit the Pree on all 
the charges framed against them and.d: rect 
that they be .released. 
` “BLN, - j l 
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Accused acquitted. ` 
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. of lai property knowing it to have Ben "m 


in the commission of dacoity, all the offences must 
be : eld to have- been committed in the same trans- 
action,” aud a joint trial of the several persons 
participating in such offences is permissible under 
the provisions of section 239 of the Criminal Pro- 
cedure Code. [p. 502, col. r] . 

Criminal appeal from an order of the 
Sessions Judge, Allahabad. 


Messrs. Uma Shankar Bajpai, Iqbal 


Ahmad, Kamuda Prasad and Gadhadhar 


Prasad, for the Appellants. 
Mr. Sankar ‘Saran, Government Pleader, 
for the Crown. 


JUDGMENT.—The four appellants, Dura 
Prasad, Sarabjit, Budhai and Manmath 
Nath Das were convicted on the unanimous 
verdict of a Jury by the learned Sessions 


Judge of Allahabad; on the 12th of August 


I922. "The transaction in which they were 
concerned was an extremely audacious 
dacoity (the first of its kind, so far as I know, 
which has occurred in these provinces) that 
was committed in Allahabad, at I, o'clock, 


in the afternoon, on the 2nd of May 1922, 


“less than half a mile from the High Court, 


- 


on one of the most frequented roads in Allah- 
abad. The criminals had marked down an 
Assistant  Cashier and a chaprast of the 


Allahabad Bank who were returning on an 


ckka from the Imperial Bank to the Allaha- 
bad Bank with over Rs. 30,000 worth of 
currency notes in their possession. They 
came up behind this ekka in a, motor-car 


~. which had been brought from Calcutta for 


t à - 
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` ALLAHABAD HIGH COURT. 
- CRIMINAL APPEAL No. 793 OF 1922. - 
November 16, 1922. . 
Present. —Mr. Justice Stuart. 
DURGA PRASAD AND | OTHERS — 
s APPELLANTS 
YEN SES 
.EMPEROR—OrrosrTE PARTY. 
Criminal Procedure Code ( Act V of 1898), s. 239 
— Joint irial— Prosecution, duty: of —Dacotty and 
dishonest possession of property stolen-— Joint 
trial, whether permissible. 
A separate trial being the rule and a joint trial 
the exception, it is always for the prosecution to 
justity a joint trial. [p. 502, col. no 


W here the. Evidence Etuis an offence of 


dacoity and two offences of dishonest possession `- 


the purpose. They stopped the motor-car, 
two of their numbers got out, assaulted the 
servants oi the Bank, robbed them of the 
notes in their possession and re-entered the 
motor-car which drove off at full speed. 


"The number of persons taking part in this 


attack was more than five. Eventually 


' the following persons were arrested and put 


upon their triali—Budhai, Sheo Harakh, 

Manmath Nath Das, Durga Prasad, Sarabjit 
and Musammat Sundari. One of the dacoits, 
Kashi Pershad, was tendered a pardon and 
gave evidence for the Crown. Budhai, 
Sheo Harakh, Manmath Nath Das and Durga 
Pershad were tried for the actual commis- 
sion of the dacoity. Sarabjit was tried. 
under a.charge under -section 412 of the 
Indian Penal Code to the effect that the day. 
after the dacoity he was found in dishonest 
possession of certain :of:the.stolen notes 
knowing that they had beet stolen in the 
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dacoity of the previous day. Sarabjit, it is to 
-be noted, is the brother of one Sudhai who, 
ón the evidence, took part in the dacoity. 
Musammat ‘Sundari was charged of being 
in possession of notes stolen in the dacoity. 
.SHe was in the motor-car when the Police 
overtook it. The Jury found Budhai, Sheo 
Harakh; Manmath’ Nath Das and Durga 
Parshad guilty of dacoity and Sarabjit and 
‘Musammat Sundari guilty on charges under 
'séctión 412 of the-Indian Penal Code. Sheo 
Harakh has already appealed àgainst his 
conviction and sentence. His appeal has 
been dismissed. 

1 take first the appeals of Sarabjit and 
Budhai. Their learned Counsel has raised 
the following questions of law. The first is 
that the trial is bad in law because Sarabjit 
“and Sundari could not be.tried jointly with 
the remaining four accused persons. Now, 
itis always for the prosecution to justify a 
joint trial. ‘A separate trial is the rule and 
a joint trialis the exception. In the circum- 
stances of this case, however, a joint trial 
was permissible under the provisions of sec- 
tion 239, Code of Criminal Procedure, for 
upon the evidence the offence of dacoity 
and the two offences of dishonest possession 
of stolen property knowing it to have been 
stolen in the commission of a dacoity or dis- 
honest reception of such property knowing 
it to be stolen fronr a known dacoit, were 
committed in the same transaction. The 
view which I take is the view which was taken 
by a Bench of the Bombay High Court in 
Emperor v. Balabha: Hargovind (x). ‘This 
is not a case of separate charges of receiv ng 
stolen property each in itself forming a sepa- 
rate transact.on and unlinked by something 
which brings them into the same transaction. 
If Sarabjit and Sundari had been tried jointly 
by themselves, their trial would have been 


bad in law but the circumstances that they . 


were tried with persons charged with the 
dacoity in which the property was stolen 
links up all the three charges into one trans- 
action. ‘This is the view which has been 
taken by the Bombay High Court and it is 
the view which commends itself to me. 
The Jury had before them evidence which 
justified the conclusion that both Sarabj.t 
and Sundari each took possesson of 
stolen notes, stolen in the dacoity with full 


a) 6 Bom, L. R. 517; 1 Cr. Ty. J. 584, 
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knowledge that they had been stolen in that 
manner, -Their verdict .shows that they : 
believed that evidence. -I, therefore, find 
that,the joint trial was.a good, trial : in law. 
The second point taken on- behalf of Sarat- 


jit and “Budhal is that. the. learned ;judge's 
„summing up was bad: inlaw.. I find. against 


this.plea. I have been through the summing 
up and the evidence in the.case and I con- 
sider not only.that the summing up. cannot 


-be attacked in any way as disclosing any 


illegality or any: irregularity but I further 


consider.that the summing up is an admirable 


summing up and a model of what a summing 
up should be. It.is clear and succinct,.abso- 
lutely fair and presents both the law and 


the facts to the Jury in a manner on which 


it would be dificult to improve. «The. last 
point is taken by all the appellants together 
and can be considered for all of.them. It 
is the only .point which has been pleaded 
in respect of Durga Pershad and it is the 
only point that can be pleaded.in re- 
pect of Manmath Nath Das who.has appeal- 
ed from Jail. "his.point.is that.the seritence 
on each individual is too severe. I do not 
consider the sentence severe in the case of 
The offences committed 
were very sérious offences and itis absolutely 
necessary .that persons committing. such 
offences should be made -to recognize .the 
enormity of what they have done by the 
passing of salutary sentences. I do not 
consider that the learned Sessions Judge 
has, in any instance, passed too severe a 
sentence. I, therefore, dismiss these appeals. 


Appecls dismissed. 
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l CALCUTTA HIGH COURT. 
CRIMINAL : REVISION. NO. 252 OF 1922; 
` April 12, 1922. ©, ^'^" 
Present .—Mr. Justice Walmsley and 
_ Mr. Jüstice Suhrawardy.. . 
RASIK LAL DAS—AccusED—PETITIONER 
2200. VEFSHS . `, 
EMPEROR—Obppositm PARTY. 

Calcutta Police Act (I V of 1866), s. 54- A—Pro- 
secution for 
for conviction. - , ; 

The first condition necessary for a conviction 
ünder section 54-A of the Calcutta Police Act is 
for the prosecution to show that tHe goods ‘Had 
been.stolén or: fraudulently obtained. The mere 


evidence of a, Sub-Inspector of Police: that ‘the ^'^. 


foods were recovered from- -the House of the 


accused, would not warrant the conclusion that 


,, they had beén Stolen or fraudulently obtained. 
` Rule. m e l . 
:- Mr. J. W. Chippendale and Babu Jatin- 
dra Mohan Mukerjee, for the Petitioner. 
T . JUDGMENT. | "" 
. Walusley, J.—The petitioner, Rasik Lal 
Das, has been convicted under section 54-A 


of the Calcutta Police Act, and sentenced to, 


undétgo three months’ rigorous imprison- 
ment. According. to the. Police Officer, 
P. W. No, ri, there wére found. in the house 
| of the acctised 23 ties, thrée'pairs of gloves, 
two scarfs, two braces, one pair of stockings 
and one ‘night cap. There is no evidence 
as to the condition of these things. The 
case for the-accused is, that they are old 
' “worn-out things such as are tobe found with 
bikri wallas and are of no further use. , For 
the purpose of, section 54-A of the Police 
- Act, it-is obligatory on the prosecution .to 
show that there is reason to believe that the 
goods had been stolen or frauduleritly ob- 
tairied. It appears to mie in this case that 
the mere evidence of the -Sub-Inspector 
that second-hand articles of clothing were 
‘recovered from the house .of the accused 
would watrant us.in, saying that there is 
reason to believe that the articles found in 
the possession of the accused ,had been stolen 
‘or ‘fraudulently obtained, There must, ne- 
cessarily, be à great deal of property: of this 
“kind. disposed 6f in Calcutta, and I. think 
without further evidence we ought to hold 
that the first condition necessary for a con- 
viction under sectión 54-A of the Police Act 
“bas not been established. "Phat being so, I 
think the. petitioner is entitled to an ac- 
. quital; The Rule must, therelore, be 
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made absolute and an order passed directing 

that the petitioner be discharged from. his 

bail. The articles may be returned to the 

petitioner, T eee ee 
Suhrawardy, J.—I-agree. 


W. C. A. Rule made absolute. . 


. ‘ALLAHABAD. HIGH COURT. 
CRIMINAL REFERENCE No. 428 oF 1922. 
-.. August 19, 1922. .. b. ui 
Present. —Mr. justice Stuart. 
GOKAL AND OTHERS—ACCUSED 
iens VEFSHS - à 
2o Q , EMPEROR—PROSECUTOR. ; 
. Penal Code ( Act X L V of 1860), s. 352— Criminal 
force, use of, to: Police Constable executing warrant 
—Warvant technically defective—Offence. °' 


~ e The use of criminal.force towards a Police. Con- 
stable, acting honestly within the scope of his_au- 
thority, to prevent the execution of a warrant con- 
taining a technical defect, but of which neither he, 
nor the person using such force, had knowledge, 
enm ‘offence punishable under section 352, Penal 
. Criminal Reference made by the Sessions 
Judge, ;Moradabad.. |, — — . ^,  , 
REFERRING, ORDER.—In | this case 
Enayat Chaukidar, Gokal, .Lokman. and 
Nandan |. al , were charged, with 
offences under sactions:225 (b) and 323, 
Indian Penal Coda... The case for the 
prosecution was that two constables; 
Bhagwandas and Mohammed Rafig, were 
deputed, on the 3oth of March | 1922, 
to arrest ous. Musammat Ram Piati in 
connection with'a case under section 498, 
Indian Penal Code. A warrant for.her arrest 
had been issued by the Court of the Bench 
Magistrates of Bilari. Musammat. Ram 
Piari was found in the house of the accused 
Lokman, and was arrested, whereupon the 
other accused came up, tore up the warrant, 
‘ seized the constables and rescued the woman. 
The learned Magistrate has sentenced the 
accused under section 323, Indian Penal 
Code, only and has sentenced Enayat Chau- ` 
kidar to one 'month’s rigorous imprisonment 
and the other three accused to a fine of Rs. 50 
each. He found tliat the warrant under 
which the arrest of the woman was made 
was not legally issued and, consequently, no 


^o 
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offence under section 225 (b) was proved. 
The accused come up in revision. 

It is pointed out with reason that the 
arrest of the woman being illegal, the accused 
were techuically justified in reseuing her. 
Further, there is no evidence whatever < onthe 
record to show that the offence of causing 
hurt` was committed. What the evidence 
shows is that constables were seized and that 
a' scuffle took place. There is nothing to 
show that any bodily pain, disease or in- 
firmity was caused to any body or that any 
act was done with the intention of doing so. 
This being so, I think that the applicants 
have been wrongly convicted. The record 
will be submitted to the Hon’ble High Court 
with the recommendation that rie conviction 
be set aside. - 

JUDGMENT.—I do not agree vitii the 
learned Sessions Judge that no offence was 
committed. Upon the facts the four per- 
sons convicted clearly used criminal force, 
I am not disposed to go out of my way to 
find technical excuses for persons who tise 
criminal force towards constables acting 
honestly within the scope of their authority. 
The circumstance that the warrant which 
they were endeavouring to execute contained’ 
a technical defect, which the constables 
could not possibly have any idea of, would 
affect the case only this much that it renders 
the persons convicted not guilty of a more 
serious offence. They ‘have already been 
found not guilty of that offence. The posi- 
tion of the constables was that they had to 
obey orders. The persons convicted had 
not the vaguest idea that the warrant con- 


tained a technical defect but used criminal - 


force-to prevent the warrant being executed. 

I change the convictions from sections 323 
.to convictions under section 352 and uphold 
the sentences. If Enayat has been released 
on bail, he will surrender to his bail and serve 
the remainder of the sentence of one month's 
rigorous imprisonment. 


W. C. A. Conviction altered. 


T 
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MADRAS HIGH COURT. 
CRIMINAL Revision Cass NO. 104 OF 1222. 
(anan REVISION PETITION NO. 95 OF 

1922.) 
Auzust IO, I922. 

Present: —Mr. Justice Krishnan. 
JAVARAMULU AND ANOTHER— 
ACCUSED— PETITIONERS 

versus l 
EMPEROR-—OrrostrE PARTY. 

Madras dbhart Act (T of 1886), s. 55 (2}— Pos- 
session," meaning of. 

. The term *'' possession” in section 55 (2) of the 
Madras Abkari Act means. actual, and not construc- 
tive, possession. Consequently, only those persons 
who are in actual possession of contraband liquor 
without a license are punishable under the section. 
[p. 505, col. 1j | "E. 

Petition, under sections 435 and 439 of 
the Code of Criminal Procedure, and section 
107, Goverüment of India Act, praying the 
High Court to.revise the judgment of the 
Court of the Sub-Divisional Magistrate, 
Chingleput, in Criminal Appeal No..33.of 
I921, preferred against the judgment of the 
Court of the Third Class Magistrate; 
Uttaramerur, in Calendar Case No. 152 ot 
I921. 

Mr. E. Vinayaka Rao, for the Petitioners. 

Mr. J. C. Adam (Public Prosecutor), for 
the Crown. 


ORDER.—-This revision case is filed’ by 
accused Nos, 2 and 3 only in Calendar Case 
No. 152 of 1921, on the file of the "Third Class 
Magistrate of Uttaramerur. They have been 
convicted under section 55 clause (7) of Act 
I of 1886—the Madras Abkari Act—for be- 
ing in possession of liquor without a proper- 
lisense obtained for the purpose. The first 


‘accused has not come up here at all. It is 
argued on behalf of accused Nos. 2 and 3 that 


there is no evidence on record to “show 
that they were in possession of the liquor. 
The finding of the lower Court is, that the 
liquor was found in a cattle-shed which be- 
longed to accused Nos. 2 and 3 in which the 
first accused was selling the liquor. When the 


authorities came up on the scene the first 


accused seems to have locked up this shed 
and bolted, and the door of the shed had to : 
be broken open to get access intoit. The 
lower ‘Court no doubt holds that the second 
and third accused should also be considered 
to have been in possession of the liqour 


because they were the owners of the shed, but 


` 
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I think the finding cannot be accepted; for, 
in section 55 (a), the word ‘ possession’, I 
think, does not mean constructive possession 
but actual possession. It is only people 
who ate actually in possession of contraband 
liquor without license that can be punished 
under the section. In the circumstances 
` of the case, there is no clear -evidence that 
accused Nos, 2 and 3 had anything to do with 
the liquor, and the only point against them 
is, that they were the owners of the cattle- 
shed which, I think, is not sufficient to 
justify a conviction as regards them. 

The conviction will, therefore, be set 
aside as regards accused Nos. 2 and 3 and 
the fines, if paid, will be refunded. 

V. N. V. NS Conviction set aside. 

We cA, O 


ALLAHABAD HIGH COURT. 
_ ČRIMINAL APPEAL No. 626 oF 1922. 
November 1, 1922. 
— Present.:—-Mr. Justice ‘Stuart and 
Mr. Justice RvvEs. 
RAM PRASAD— ACCUSED—APPEIZANT 
VEYSUS 
EMPEROR-—OrPostTE PARTY, 
Criminal Procedure Code (Act V of 1898), ss. 


235, 239-- Gang taking part in several dacoities— 
Same object — Joint trial of offences and persons. ) 


Where a gang of dacoits assemble on a public 
highway and commit several acts of dacoity, 
eaca act of crime is committed in .pursuance of 
the same object, it being immaterial^ whether all 
the members of the gang took an active part in 
each dacoity, or whether as many as five of them 
took an active part in any one dacoity. 


. Criminal appeal from an order of the 
Additional Sessions Judge, Cawnpore at 
Fatehpur. . 

Mr. Ram Nama Prasad, for the Appellant. 

Mr. Lalit Mohan Banerji (Government 
Advocate), for the Crown. l 

JUDGMENT.—Ram Prasad has been 
tonvicted by the Additional Sessions Judge 
of Cawnpore on three separate charges of 
‘dacoity under section 395 of the Indian 
Penal Code and sentenced to five years’ 
rigorous imprisonment, the sentences .to 
run concurrently. He appeals. The Local 
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Government has applied X that thé sei tenc 
should be enhanced. l 

On the facts, a gang of dacoits —2à 
ed on the highway between’ Khajua and 
Jahanabad,.on the 24th April-1922: “Two 
ekkas passed carrying passengers ; the 
passengers were robbed and 'maltreate 
after another interval, a cart passed carty- 
ing passengers ; these passengers were robbed 
and maltreated. Now, it is perfectly 
clear to us, upon the evidence, that thé 
same gang of dacoits was present during 
the whole‘ time and that a dacoity | was 
committed in each instance:. It' is ' not 
material whether all the members of the 
gang took an active part in’ each: dacoity. 
It-is not material if as many as five of them 
took an active part in any one: dacoity: 
They were there. “Some of them ‘robbed 
each ekka and the cart and each act of 
crime was committed by the same gang 
in pursuance of the same object. Thus 
clearly all these offences were committed 
ir the same transaction and sections 235 
and 239 of the Criminal Procedure Code have 
application. . 

The first point taken by the sbpellant: 
Ram Prasad, that’ there: was: irregularity 
in his trial, f ails. 

In regard to.the second point, ‘his ‘Counsel 
argues that, on the facts, he-was not prop- 
erly identified. We have gone through 
the evidence of identification and ‘are satis- 
fied that the identification of Ram. Prasad 
was genuine and honest. - We see no reason 
to make the resefvation . which “the 
learned Additional Sessions Judge. made.. 
We believe the evidence of Badiu. and 
Dayal. Thus the appellant was identified: 
by no less than five witnesses. Sg-fár 
from any undue advantage having been- 
taken to procure his ' identification, the. 
Deputy Magistrate, who conducted the. 
identification proceedings, took action’ to 
help the appellant, as far as possible, to 
avoid identification. "The appellant is a. 
one-eyed man. He had been described: 
as a one-eyed man before he was ever arrest- 
ed. The Magistrate, who conducted the. 
identification proceedings, as the appellant 
was a one-eyed man, made the appellant 
and ‘several other persons who were in the 
identification. parade .cover up. a. corres: 
ponding eye. This the witnesses were 
wane to observe a Very important point 
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by which -they:could have identified the 
^ appellant. Nevertheless five of them did 
so-identify. him. He was convicted on very 


/ satisfactory - evidence, and .we. dismiss his 
` Appeal. 


“In respect of the application for enhance- 
tent of sentence, we agree with the learned 


Government Advocate that this was a very 


serious. offence. A gang of highway men 
were ‘holding up: an. ubfrequented -road and 
committing dacoity on every harmless person 
who “was -passing .in that direction. ‘The 
members of the -public must be protected 
from the-depredations of such people. ` 
‘We enhance the sentence passed upon 


‘Ram, "Prasad to one of ten years’ tigorous 


imprisonment.on each charge. The sen- 
tences will run: concurrently. 
W.C. A Appeal: dismissed ; 


Sentence ahan ek 


* = . 


‘CALCUTTA HIGH COURT. 
"CRIMINAL, REVISION CASE NO. 49I:0F 1922; 
June 30, 1922. 
"Bresent:-—Mz. Justice Walnisley and 
Mr. Justice Suhrawardy. 

Haji | MOHAMMAD ISMAIL--IsT PARTY 
—~PETITIONER 
Jer Sus 
Munshi BARKAT ALI AND OTHERS-— 

ZND PARTY--OPPOSITE PARTY. 


‘Criminal Procedure Code :( Act V of 1898), 
144— Dispute *. concerning conduct :of prayers in 


i mosque— Breach of peace—Order forbidding redda 


inp of prayers; ‘whether proper —Proceduve, 
ban ipte ‘concerning ‘the conduct of -prayers 
in :a mosque, there “being -an,-apprehension of a 


` preach ‘of the peace, the Magistrate drew up 


- gional Magistrate, Asansol, 


& proceeding under section 144 Of tlie Criminal 
Procedure ‘Code, and eventually recorded an 
order that “no man of. either: "party wil ‘be 
allowed to read prayers:in the mosque : 

Feld, that. the order ‘was misconceived:; that 
if the effect of the order was that no Müliaminadan 
would ‘be ‘allowéd to sav his prayers. in the mos- 
dis, it^was not justified under section r44 of the 


Criuiihal Procedure ‘Code, aid that the proper 


course was for the , Magistrate to ascertain 
which party wag in the wrong and ‘was interfering 
unnecessarily with the ‘legal exercise of the legal 
powers-of the other party, and ‘to bind :down that 
party sestraining them from 'conimitting any act 
which may lead to.a ‘breach of the peace. [p. 507, 
Gol. 2] ` 

Rüleagainst ah ordér of -the Sub: Divi: 


dated the and 
May 1922. 
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Mr. M. n K. F Syizl-ul-Hug and Babu 
Radhika Ranjan Guha, for the Petitioner. . 
Messrs. Nag, and M. Amiruddin Ahmed 
and Babu Profulla Chunder Ghose, for the 
Opposite Party. . 
JUDGMENT. 


-Subrawardy, d.—lhis Rule was. issued. 


against an order passed under section 


144, Criminal Procedure Code, by the Sub- 
Divisional Magistrate of Asansol, on the 
and :of May. 1922. The grounds tpon 
which ‘tlie Rule was issued are. grounds 
Nos. I, 3,5 and 6 of the petition of motion, 
namely, that ‘the order of the Magistrate 
was without jurisdiction and that 
section 144, Criminal Procedure Code, was 
not intended to authorize a Magistrate 
to stop prayers in a mosque in the manner 
done in this case, It appears that 
the petitioner is the M utwalls of a mosque 
in Raniganj Kasaipara, by virtue of a 
wagfnama executed by his grandfather. The . 
petitioner appointed Hafez Abdus Sobhan 
as the Pesh Imam, or the leader of the 


l prayers, in the mosque some time ago. 


The.men.of the locality followed his leader- 
ship for à number of years, but having, 
as alleged, -subsequently discovered that 
he uséd to lend money” on interest, 
they refused to read their prayers 


with ‘him. The .màtter went so far as 


to necessitate the interferehce of the Police. 
Ultimately, ‘proceedings had to be drawn 
up ‘against both parties under section 144, 
Criminal Procedure Code. No evidence 
was taken in the casé, but attempts 
were made from time to time ‘to bring 
about a settlement of the dispute 
between tlfe parties. The learned 'Sub- 
Divisional Officer appointed some persons 
who intervened and brought about a settle- 
ment, but it did not last very long ; for, 
Shortly after, the petitioner again 
applied for proceedings under section 144, 
Criminal Procedure Code, sayitig that, 
the second party were about to commit 
a ‘breach of the peace. On ‘this, the 
following order : 
“ The only coürse left for me to be 
taken is to pass orders „under section 
144, Criminal Procedure Code, to the effect 


that no man of either party will be allowed 


to read the prayers in the above mosque.’ 
Against this order, the petitioner moved 


.the District Magistrate of Burdwan whó 
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tried to bring about a settlement again 
by asking the Muhammadan Marriage Re- 
gistrar of Raniganj ‘to report on the subject 
of dispute „and to arrange for the parties 
to come to terms. ‘The Marriage Regis- 
trar reported -that the petitioner was the 
Mutwal of.the mosque and that he was 
;unable to bring about a settlement of-the 
dispute. The learned District Magistrate 
thereupon declined to interfere, with ‘the 
order of the Sub-Divisional Officer passed 
under section 144, Criminal !Procedure Code. 

It seems.to me that:the order is.a mis- 
conceived one. ‘The petitioner is the Mut- 
wallt of the mosque and, unless he is dis- 
placed from his position as such, no,one 
hás any right to interfere with the man- 


„agement of the trust property. As ‘the . 


Superintendent, or-the Mutwall:, apparent- 
‘ly, he has the right to appoint a servant 
of the mosque and, if .the congregation 
dis not satisfied. with the appointment made 
:by him, the only course open'to them would 
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the proper course :that the "Magistrate 


ought to:follow'is:to ‘find out which party 


is wrong and; if he finds on the evidence 
that the second.party -is in the, wrong 


and is interfering unnecessarily with the 


exercise .of.the legal :powers of:the first 
party, he.ought:to:bind down -the second 
party restraining them “from committing 
any. act which may lead to ia: breach ofthe 
peace. With these - observations, ‘I «make 
the ‘Rule. absolute and .set .aside. the 
order of the Sub-Divisional ‘Magistrate of 
Asansol, dated the 2nd May 1922, passed 
under section .r44 of the Code of ‘Criminal 
Procedure. 
‘Walmsley, J.—1 - agree. 


W. C A. Rule made absolute, 


“be to go to the proper ‘Court to have the ` 


Mutwalh removed, or to make him adopt 
the proper and legal :mode .of .managing 
the wagf property. But I doubt not that 
they have no right to „interfere with 
his management and to threaten to 
commit a breach of the peace if a certain 
person appointed as the Pesh Imam is 
mot removed from office. Apart from the 
question whether the public will .follow 
"the lead of “Sobhan, the conduct -of 
the opposite party seems to me to be 
far from justifiable as it has resulted 
in th» mosque being practically deserted. 
If the effect of the -order of ‘the learned 
Magistrate is that no Muhamtmadan would 
be allowed to say his prayer in the mos- 
que, I do not think that such an order 
is justified under section 144, Criminal 
Procedure Code. I do not like to comment 
on the effect of this order upon the 
religious sentiments of the people 
of: the locality, but I only wish to 
suggest that such an order is not proper 
and justified by the law. I may add that 
the learned Counsel who appears for the 
opposite party admits and, in -my opinion 
tightly admits, that the order complained 
against is indefensible. But he asks us 
to direct the petitioner to remove the ob- 
jectionable Imam from office, which we 
are unable to do. It seems to me that 


ALLAHABAD HIGH COURT, 
CRIMINAL REVISION NO. 505 oF 1922, 
November 8, 1922. 
Presevt:—Mr. Ju tice Stuart. 
GANESHI LAL AND ANOTHER— 

APPLICANTS 
VEFSUS 
EMPEROR. 

Criminal Procedure Code {Act V of 1898), 
s. 239—Public Gambling Act (III of 1867), 
SS. 3, 4, offences under —Same transaction, 

The offence of keeping a common gaming-house 
and the offence of-using it as such are: offences com- 
mitted.in the same transaction. The trial, 'there- 
fore, of the owner or keeper of a common-zaming- 
house under section 3 of the Public Gambling ‘Act, 
together with the trial of persons found gaming, 
or present for the purpose of gaming in such house 
under section 4 of that Act in one trial is not illegal. 


Criminal Revision from an order of the 
District Magistrate, Dehra Dun. 

Mr. J. M. Banerjee, for the Applicants. 

Mr. R. Malcomson (Assistant Government 
Advocate), for the Crown. 

JUDGMENT.—The main point taken in 
these revisions is, that the trial of the owner 
or keeper of a common gaming house, under 
section 3 of Act III of 1867, together with 
the trial of persons found gaming or present 
for the purpose of gaming in such house 
under section 4, in one trial, is illegal. It is 
always necessary to justify a joint trial and 
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‘ted in the same transaction.. 


` Lalan Kalka Prasad, reduce the 
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to: point out: the provisions under : which: jt 
canbe held. The separate trialis.the rule, the 
joint trialis.the exception, and this trial can 
only ‘be justified jif the provisions of section 
239 of the Criminal Procedure, Code, have 
application. It must be found,that the.per- 
sons tried. together, were.accused of different 
offénces:committed:in the same transaction. 
‘The: words.''.same transaction "' are not de- 
fined in the Code. - It would-be hardly possi- 
ble to:define them - satisfactorily, and, in 
arriving at what is the meaning of those 
words; a Court has, to look for guidance to 


- the illustrations.to. section 235, remembering 


that those illustrations are not exhaustive. 
But, in this particular. instance; it appears 
to me that there iş no real difficulty. he 
two offences charged are the complements 
of one another. ` It is not easy to see 
how one could exist without the other. It 


would be hard to conceive how there could 


be a common gaming house if no persons 
went there for the purpose of gaming. In 
these circumstances, the offence of keeping 


. the gaming house and the offence of using 


it, both.appear to me to be offences.commit- 
Apart from 
this point; there'is nothing brought out in 
the applications in‘revision on which I need 
comment. "But a$/Ganeshi Lal and Kalka 
' Prasad were sentenced only to one month's 
rigorous imprisonment “and were released 
on bail after they.had served several days, 
it. does. pot. seem to me desirable to send 
them back to prison to serve a few extra 
days. I accordingly, in the case of Ganeshi 
sentences 
to the period of im risonment already. under- 
gone ad’ carcel the bail-bonds.. The re- 


maining convictions and sectences will stand. 
m. Revision allowed. ' - 
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"MADRAS HIGH. 00URT..—- | 


‘CRIMINAL, REVISION CASE. NO41 OF 1922... - 


(CRIMINAL REVISION PATITION.NO.44 ^ 
A 55 e Gk a Ki 
te "o SI XUADHUS 1022 (245. $03 
Preseni;—Mr. Justice. Venkatasubba:. Rao. - 


. SINANAN SHUKULATHI ROWTHER . 


| AND OTHERS—-COUNTER- © . ` 


., PRTITIONERS NOS. 1. TO 6—PETITIONERS 


go c s + VeYSUS . 
:.GULAM MOIDEEN ROWTHER 


- ~ 


alias 


KARUPPATLI ALLAPICHAI ROW-' 


- '"/THER-—PETITIONER—RESPONDENT. 


p---o- 


5:Cr. L. J..91; Dyawappa .Basgunda Patil, In t>, 
29. Ind. Cas. 66; 17 Bom. I, R. 382; 16 Cr. L. J. 434, 
_juthan Singh v. Ram Narain Singh, 22 Ind. Cas. 


986; 18°C. W. N. 700; 19 C. L. J. 356; 15 Cr. LJ 202; ^ 


Manindra Chandra Nandi v.- Barala -Kanta 
. Chowdhury, 30 C. 312; 6. C. W. N. 417, Kamal Kuity 
x. Udayavarma Raja of Chivakal, 17 Ind. Cas. 63; 


36 M. 275; 12 M. L. T. 439; (1912) M. W: N. x154;* 


23 M. L. J. 499; 133 Cr. L. J: 753, referred to. ; | 
- Petition under section ro7'of the Govern- 
ment of India Act, 1915, praying the High 
Court to revise the order, dated 19th Nóvem- 
ber, 1921, of the Court of the Sub-Divisional 
Magistrate, Usilampatti, in -Miscellanecus 
Case No. 6 of.1921. meu t 
—Mr. F. S. Vaz, for the Petitioners, 7 ^- 


Mr.-S. Ranganada Aiyar, for the ; Re-' 


sporident. if ae 

ORDER.—The petitioner . purchased 
the house in question at a Court-auction 
and obtained .delivery. on . the. rst 
March.1918. ‘The counter-petitioners caus- 
ed disturbance whereupon various proceed- 
ings were taken from time to time. Finally, 
the keys.of the housé.were.handed over to 
the Sub-Inspector of. Police on. the I4th 
November, 1918. The . petitioner made 
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several applications for possession of the 


keys;on.the ground that they had been 
taken [rom him by the Sub-Inspector; but on. 


the xsth February I92Ii an order was made 

by the Sub-Divisional Magistrate directing 
' the return of the keys to the counter- 
petitioners. Within twenty days of this order 


the petitioner moved the same Magistrate. 


to take action under section 145. It is con- 

tended that, in the order passed by ‘the 
Magistrate, there is no. finding regarding 
the.possession of the property in question. 


The contention seems to be well- founded, ij 
- and I find that the Magistrate does not even . 


attempt to deal with the question of posses- 
sion, and that he makes some very general 


observations in regard to fhe ownership ‘of. 
the property. He concludes the order oe 


the statement : 
“I declare the petitioner to be in posses, 
sion of the house and direct the counter- 


2d petitioners not to interfere with it till evic- - 


tion in due course of law. ' 

.Sub-section 4 provides that the Magis- 
trate shall, without reference to the merits 
of the claims of any of the parties to a right 


to possess the subject of dispute, if possible, , 


decide whether any and which of the parties 


was, at the date of the preliminary order, 


iu possession of the property ; and under 
sub-section 6 the Magistrate is required to 
issue an order declaring such party to be. 
entitled to possession, 

“The Magistrate in this case does not te- 
cord a decision under sub-section 4; nor 
does he issue an order containing a declara- 
tion contemplated by -sub-section 6. The 
Magistrate apparently thinks that the peti-, 
tioner. has a right to possession and passes 
a. decree . for possession. This constitutes 
an obvious infringement of -the Gii 
of sections -145 and. 146.. 

The only other point that remains to. he 
decided is, whether any question of juris- 


diction is involved and whether the exer-, 


cise of the revisional powers by the. High 
. Court is justified: If an order is challenged - 
to, be, without jurisdiction, that is to say, 


if it be outside the section, the mere fact. 


of the order purporting to be so passed will 


not bring it within the.section so as to debar . 
the exercise. of the power of the High Court. 
to set it aside in revision as null and void. 


and «without, jurisdiction : see 


l Sreeman 
‘Kumara: Tirumalraja` ‘Bahadur, - 


Rajah of 
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Karvetnagar V. Sa »Lodd Cond: Doss 
Krishna Doss (x), Dyawappa Basgunda Patil, 
In ve (2), Juthan Singh .-v. Ram Nå aran. 
Singh (3),. Manindra Chandra Nandi v. 
Bavadà Kanta- Chowdhury (4) and. Kamal 
Kutiy v. Udayavarma Raja of Chirakal (5). . 

The order of the Magistrate is, therefore, 
set aside. But in the circumstances.of the’ 
case I make no order.as to costs, 


VON Ve C. Order. set aside, 
W.C À. 
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- (1) 20 M. 561; 16 M. m 41971 M. Ta P 405: 
5 Cr. L. J. 9 

(2) 29 ind. Cas. 66; 17. Rom: L. R. 382; 16 Ci. 
L. 


J- 434. 

(3) 22 Ind: Cas. 986; r8 C. W. N. 700; p T. J i 

356; I5.Cr. L. J. 2025 . : 
.(4) 30C.112; 6C. W.N P < ‘ 
(5) 17 Ind. Cas, 65; 36 M. 275; 12 M. L.. Ty oe 

(1912) M. W. N 1154; 23 M, I. J. 499; 13 Cr. I. J: 
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‘CALCUTTA’ HIGH COURT. ` 
_ CRIMINAL REVISION CASE NO.,226 oF 922. 
April II, I922.. 7 ' 
"Present. —Mr. “Justice Walrnsley .. cand. 
“Mr. Justice Suhrawardy:; "7^ |. 
GOSTO BEHARY BASU AND OTHERS — = 
ACCUSED—PETITIONERS | Kd 


. — Versus ei 
BAISTOM DAS "DENRE--CólirarvAN? 
—OPPOSITE PARTY. 

Criminal Procedure Code (Act V of 1898), 5. 260. : 
—Summary procedure, adoption of, in middle ` 
of vegular .trial— Prejudice.to accused. : 
. A Magistrate cannot, to the prej judice: of m 
accused, change his procedure in the middle of. a 
trial.” Consequently, a Magistrate cannot, after” 
examining the prosecution witnesses-in-chief ‘in’! 
the regular manner, change his procedure to that 
allowed for summary : trials, if such procedure 
prejudices the accused. jp. 510, col. 2.) |, 

Rule against an order of the Süb-Députy 
Magistrate, Uluberia: . 

Babus Nagendra Nath Ghose, Dupara. 
Krishna Duit, for the Petitioner, ` 

Babu N agendra Nath idi for the - 


Opposite: Party. 


JUDGMENT. Sea 
Walmsley, J.—The' petitioners have beén.. 
convicted under section 186, Indian Penal. 


- 
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Code, and sectenced to pay.fines of Rs. 150; 
Rs: 30.and Rs: 75 respectively. The Magis: - 
< trate purported’ to dispose of the case under: 
summary’ procedure. So ‘under section 414, 
Criminal Procedüre'Code, thé petitiones had: 
They moved the Sessions ` 


no right: of appeal. 
Jidge fora: ‘reférence: ‘to this Court; but with- 


out’ stuccess.. 


The circumstances under which" we’ issued’ ’ 


a Rulé'are'as' follows. The petitioners ‘were 
summoned under section 186 and ‘section 
206, Indian Penal Code. Offences under the 
latter section cannot be tried summarily, 
and:.the learned’. Magistfate' bégan to try 


the case under Chapter XXI, recording the: 


evidence in’ the manner prescribed in 
Chapter XXV. Seven. witnesses for the 
prosecution were thus. examiried-in:chief 
on September 17th; the: accused: were also 
examined 'on"that.day: "Then. the Magis- 
trate recorded this order: '' As no offence 


under section 206, Indian Penal Code, has 


been made out, the case will go on under 
sections 186, 143, Indian-Penal Code, and will 
be tried under section 260, Criminal Proce- 
dure Code." Afterwards, on the 29th of 
September, the prosecution witnesses were 
re-called for. cross-examination. Then 
defence witnesses were examined; and the 
Magistrate then made use of one'of the forriis 
authorized for use in summary trials, and 
recorded’ a judgment; which: bêgan on' the 
first page ofthat surimary form.” 

So far as the examination of thé witnesses 
is concerned; it ‘may be that thé récord is as 
full as it would have been if.there had been 
no change’ of: 'procedüre." The: cróss:exarni- 
nation of the prosecution witnesses covers a 
fair; amount of paper, and, save of the fact 


that the usual.details-of ;parentage,' residence - 
and occupationiare not given, 'the'same ‘is - 


true: ofthe evidence given ‘by -thè defence 
wittiesses, ; 


The. argument: pressed: before -us,-and- the- 
groumd:on which we issued-the Rule-is; that: 
the learned’ Magistrate::could: not; after ex- 


amining the’ prosecution witiiéssés-in-chief 


in the regular manner, change his prócedure- 


to thát-allowed"by. Chapter XXII. 


The learned Magistrate in his'explanation- 


has drawn':our'attention to several reported 


decisions, but none of them touch the'point'' 


We are‘ not.concerned with the 
;Magistrate: may . strip 


now raised. 
question :whether‘a 


a story ofits: embellishment, : but ‘with the : 


question whether’ he may change his proce: 


dure ‘in’ the middle-of'a trial; The Code it: 
self provides, by the’ second clause of" section 
260 (2),for the converse of what ‘has happen- 
ed here, and requirés im efféct a de novo trial.’ 
I doubt; however, whether’ any useful ips” 
ference can -be*drawn frott the absence of 
any provision as tó'what'shoüld be done 
when, in the course of a regular: trial; it 
appeats desirable that thé case. should be’ 
tried summarily., 

It appears to me'that: the question’ res 
solves itself'into the question’ whether the: 
petitioners’ have ` béen ' prejudicéd or' not. 
The learned Magistrate'says that they have 
not been prejudiced. .I cannot agree. 


Ori!” 


the contrary, I think the- petitioners have 


suffeted: ‘prejudice: in-two ways. 
is in the recording of evidence. 
in- fact ‘thé record is^ as full as-it would 


The fürst- 
Possibly - 


have been, had the Magistrate coritinued to-' 


try the case in thé regular manner, bit we f 


have to look at what the law’ requiréd of + 
the. Trying Magistrate and'an accused.peison . 


may, reasonably complain of -a’ ptdcedtire ^: 
which ‘has caused ‘the -exaiitinatioh-in-chief 


of the prosecution‘ witnesses to be recorded”: 


inthe forni'of a narrative undér Séctión/339; 


Criminal/Procedureé:Code, while-the -cross-ex- ' 


aminatioii'of thosé same witnesses;-and the: 


whole ‘evidence -of thes defencé witnesses, 
need ‘not appear on thé record at'ell. ‘The ' 
second and graver prejidicé ‘is, thát two: of : 
the petitionérs have lost the right of appeal. 


That is a-loss which needs no-cotnnient, I^ 


only wish to‘ point ‘out: that the gravity of' 
the prejudice seemnis: erihanced rather'than' 
lessened by the fullness of the-record ‘actually 
prepared :by: "the Magistrate: Prima facie: 
there is" material on''which an Appellate: 


P] 
t 


Court' could exercise its judgment, but a few ` 


words in the order-sheet 'aud.the^use'of'a^ 
form with a particular heading have deprived 
two of ‘the petitioners of! thé: ‘right’ they. 
would otherwise- have “had. 


In my opinión-thé Rule^must be made 


absolute on the ground that the Magistrate's 
procedure is not authorized by law and has 
caused prejudice to the petitioners, 


4 


- 


The result is; that the convictions ‘and': 


sentences are set aside; and it is ‘ordered : 
that the'fines; if paid; be refunded. 


We are-asked to say that the case should 


not ‘be re-tried’ by‘ the'same Magistrate as he 
has shown cause before usand also ‘before 


. Vel, yr). 
SUBBA RAIDU, If re. 


the Sessions Judge, and cotisation hė may , 
find it difficult to approach-the case, with an . 
open mind, As the learned Pleader:on be- 
half of the petitioners undertakes, that his, 
clients will not ask for the prosecution. wit- 
nesses to be again examined-in-chief, I think: 
this concession may be allowed. The case, 
will go back to be tried by some competent 
Magistrate, other than Mr. R. L. Acharjee, 
to be nominated by the District Magistrate; 
and such Magistrate will proceed with the 
case from the point which it reached on 
September 17th, and dispose of it in accord- 
ance with law. 
Suhrawardy, J 
B. N. 





Rule made absolute, 


MADRAS HIGH COURT. 

CRIMINAL REVISION CASE No: 179 OF: 1922.. 
(CRIMINAL PETITION NO. 159 OF 1922.) , 
March.3, 1922. 

 Present:—Mr. Justice Odgers.: 

Inre SUBBA RAIDU—COMPLAINANT— 

PETITIONER. 

Criminal Procedure .Code (Act Y 1898), ss. 369, 
520— Conviction for theft set aside on appeal—Prop- 
erty not restored to, accused— Omission accidental; 
— Subsequent, order for restoration, validity of., 

Where in setting aside a conviction for theft, an,,. 
Appellate Court omits to pass orders under section 
520 of the Criminal Procedure Code for restoration 
of-the property taken from the accused, if the omis- 
sion is accidental, it can be subsequently corrected: - 
under section 369 of the Code.’ 

Rash Mohun , Goshamy v. K ali. 
9 W.R. 3, Cr. distinguished... : 

Laxman Rangu Rangari, In ve, 
047; 35 B. 253; 13 Bom.. L. R. 
L. 


Nath Raha, 


9 ind. Cas. 
135 X2 CL: 


J. 169, Vemireddy Babu Reddy, In ve, 39 
Ind. Cas. 309; 18 Cr. L. J., 469, reierred to., 
Petition, under sections. 435, 439 and 520 


of the Code.of Criminal Procedure, 1898, . 
and section 107, Government of India Act, 
IQIS, praying the High Court to revise an 
order, dated the 4th February 1922, of. the 
Sub-Divisional First Class Magistrate, Siva- 
kasi, in D. Dis, No. 17 of 1922, Magisterial, 
in Criminal Appeal No. 63 of 19217, preferred ` 
gainst the judgment. of the Third, Class 
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Magistrate, Srivilliputhur, in.Calender. Case. 
No. 213 of 1921 and to issue an-order direct: 
ing.stay of. further, proceedings in D..Dis. 
No. 17 of.1922 Magisterial, on; the file. of. 
the. Court of. the Sub-Divisional. First - Class . 
Magistrate. of Sivakasi, pending disposal of: 
the Criminal, Revision- Case. No.- 179: of 1922 
on the-file of the High. Court preferred. there: 
from. . 

Mr. S; Subramania,, Atyar, for. the. Peti-. 
tioner., 

ORDER.—In. this; case the. complain-. 
ant charged the accused. with, theft, of. 
two. bullocks and; in. the. First; Court. they. 
were convicted: and: fined: Rs. 20;,in- default. 
to .suffer imprisonment for. a..week., The, 
bulls were, ordered .to be- handed .over;to: 
the prosecution witness No.. I who: was the. 
complainant. This:case went.on-appeal- to, 
the Sub-Divisional -Magistrate.of .Sivakasi.: 
The: Magistrate--held:; that the. witnesses, 
who spoke.to the. theft, were; interested, 
that - their; -evidence..could:.not.:be, relied son: 
and also, that. there had-been: long: delay, in; 
the investigation of the case. He, therefor 
acquitted the, accused Wg ma . He did: 
not; say anything -«about-the:possession of; 
the bulls. Sometime afterwards: the accused’ 
who had been successful in the appeal against; 
their conviction, for ,theft-moveđd the: sue- 
cessor, the First Class Magistrate, (whoin the: 
meantime - had been transferred);for.an-order - 
that the, bulls. should; be: restored:-to «them;. 
the appellants.- The .defence version. ofthe. 
occurrence was that the ibulls: had. been:sold > 
to them, the appellants, This “was, found. 
against by the T'irst- Court and isnot distinct- 
ly found in;their.favour by the lower. Appel- 
late Court.. ' The bulls, -however; were ordered - 
ta be handed: over:to the, appellants.with the: 
remark that the -complainant’s remedy, if.: 
any, was in the Civil Court. Mr.:S::Subra--- 
mania Aiyar contends- that, this: is: really: an ; 
alteration or,a review:.of:the order of +the - 


- lower Appellate Court as-.it; originally stood. 


and offends.against the.provisions:of section . 
369,. Criminal Procedure -Code::: 

The. lower Appellate:: Court purported: ‘to. 
act under -section 520., and such an order: 
would be. perfectly regular,; had)-it': been - 
made at the time the appeal was heard. 

There is no. doubt about, that., I anti- 
cipated an argument, asto ttheseffect of an~, 
order...of . restoration «having. been made by 
the succeeding Magistrate.other than thé: 
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One who passed judgment in the appeal. 
But I heard nothing from Mr. Subramania 
Aiyar.about that. So I conclude that there 
is no authority in hisfavour. That point, 
therefore, goes. The question under section 
369- has been argued at some length. I 
have been referred to some cases. One case, 
the earliest case, -Rash Mohun Goshamy 
v. Kali Nath Raha (x), is distinctly disting- 
uishable froin-the present case, in that the 
Magistrate in the Court of first instance 
distinctly refused to pass any order with 
reference to the disposal of the buffaloes. 
No such-refusal appears here. But I am 
inclined to think that that was. an accidental 
omission which can be corrected under sec- 
tion 369. The other case referred to is 
Kanagasabai v. Ramamani (2) which simply 
held that under section 517 of the Criminal 
Procedure Code an order may be made for 
„the delivery of the subject-matter of the 
alleged theft to some party other than the 
party in whose possession the property was 
found at the date of the alleged theft. There 
is, no doubt whatever that that is so. But 
that is, in my opinion, no authority for hold- 
ing here that the property ougbt to be de- 
livered to the unsuccessful complainant. 
In Laxman Rangu Rangari, In re (3) it was 
held'that the only Court which could deal 
with the order regarding the disposal of the 
property was- the Court to which an appeal 
lay and that in that case the applicant was 
wrong in applying to the District Magistrate 
to raise the order. In Vemireddy BabuReddy, 
In ve (4), in which the Weekly Report- 
er case was referred to, Mr. Justice Sadasiva 


Aiyar certainly says, “an order under sec- : 


tion 517 ought to be made at the time of 
the passing of the judgment in the criminal 
case itself." He does not, however, say that 
any subsequent order would be illegal as 
made without jurisdiction. I have béen 
referred to no authority in that behalf. 
With -regard to allowing the. complainant 
petitioner here to have the possession of the 
bulls on security, I do not think I should 
make any such order. My strong impres- 
sion is that the petitioner having failed in 
his criminal proceedings has now come here 


(1) xo W. R. 3 Cr. 

(2) 5 Ind: Cas. 468; 34 M. 94; 7 M. L. T. 179; 20 
M. L.-J. 425; (1910) M. W. N. 508; 11 Cr. L. J. 139. 

(3) '9 Ind. Cas. 947; 35 B. 253; 13 Bom. L. R. 
131; 12 Cr. L. J. 169. | 

(4 39 Iud, Cas. 309; 18 Cr. L. J. 469. 
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in revision in order to try and nullify the 
effect of the proceedings in the lower Appel- 
late Court. I think he is not justified in 
taking such a course. In any case, I can 
find no ground, however, on the question of 
jurisdiction for interference in revision in 
this case. 

The petition is dismissed. 

V. N. V. 


N. H. Petition dismissed. 


LAHORE HIGH COURT. 
CRIMINAL REVISION No. 609 OF 19223 
June 16, 1922. 
Preseni:[— justice Sir Shadi Lal, Kr., 
Chief Justice. 
GHULAM MUHAMMAD AND OTHERS— 
PETITIONERS 
VEYSUS 
THE CROWN, THROUGH Musammat ALLAH 
WASAI— COMPLAINANT——RESPONDENT. 
Criminal Procedure Code ( Act V of 1898), s. 145, 
proceedings  wunderv—Dispute — setlled— Proceedings 
whether can be renewed— New proceedings on same 
materials wnjustified. . 
Proceedings under section 145 of the Criminal 
Procedure Code cannot be renewed after the dispute 
has been settled and an order has been made that 
the case be sruck off, nor would a new proceeding 
be justified only on the materials upon which the 
previous proceeding was based. 


Case reported by the Sessions Judge, 
Multan, with his No, 77-J. of 1922. l 

FACTS.—On 17th February 1921, Musam- 
mat Allah Wasai presented an application 
under section 145, Criminal Procedure Code, 
with regard to a house. After preliminary 
inquiry, the Magistrate passed, on 8th April 
I922, an order under section 145, clause(r). 
In response to the notice of the Magistrate, 
the other party appeared in the Court. The 
parties, however, referred the dispute tó an 
arbitrator and stated before the Magistrate 
on 20th May 1921, that the dispute bad 
been referred to arbitration and thaf they 
did not want to proceed further with the 
case, and thereupon further proceedings 
were stopped by the Magistrate, and the 
papers were consigned to the Record Offce, 
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GULAM MUHAMMAD V. CROWN, 
The arbitrator, however did not do anys 
thing and on xst July roger, Musammat 
Allah Wasai, presented a fresh application 
under section 145, Criminal Procedure Code. 
The Magistrate treated this application as a 
continuation of the previous application 
and passed an order in favour of Musammat 
Allah Wasai. 

GROUNDS.— GhulamMuhammad and others 
have filed an application.for revision of the 
order of the Magistrate, and it has been con- 
tended on their behalf that the order in 
question is illegal and was passed without 
jurisdiction, B. S. N. Gosh, Vakil for the 
respondent, has urged that under section 
435, clause (3), Criminal Procedure Code, 
the order in question, which was passed 
under Chapter XII, Criminal Procedure Code, 
is not open to revision. 
petitioners, it is contended that an order 
passed under section 145, Criminal Proce- 
dure Code, is open to revision if the order 
was passed “without jurisdiction and is 
illegal and in support of this contention he 
has cited the following authorities :— 


Dewan Chand v. Queen-Empress (1), Dhani 


| Ram v. Bhola Nath (2), Abdulla Khan v, 
Ganda (3), Haider Ali Skah v. Emperor (4), 
Sri Ram v. Fawdar Singh (5) and 
Budhan v. Ram Rakha Mal (6). 

A perusal of these authorities shows that 
the High Court wiil interfere when there are 
grave irregularities and when the order pass- 
ed by the Magistrate is without jurisdiction. 

Thus we have to see whether the order 
in question is illegal and was passed by the 
Magistrate without jurisdiction. It has been 
stated above that the first application was 
struck off the file at the request of the par- 
ties on 20th May 1921, and that a fresh ap- 
plication was put in on rst July 1921. The 
Magistrate treated the fresh application 
as a continuation of the previous application 
and the Counsel for the respondent contended 
that this revival of proceedings by the Ma- 
gistrate was correct and in accordance with 


. (2) 2 P.R. 1899 Cr. (F. B). 

(2) 23 P. R. 1902 Cr; 135 P. L. Ri 1902. 

(3) 7 P. R. 190? Cr.; 24 P. W. R. 1907 Cr 17 
P, L. R. 1908; 6 Cr. LI; J: 43. 

is ram Cas. 955; 24 P. W.R, 1910 Cr; 11 Cr. 
I. J. 4 

(5) 1o. Ind. Cas. 527; 33 P. W. R 1912 Cr; 193 
P. L. R 1912; 13 Cr. L. J 719 

(6) 30 Ind Cas, Dm 169 P, IL. R1915; 32 P. W. R. 
915 Cry 16 Cr.; L. J. 628. 
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On behalf of the 
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law. This view of law, however, is not 
correct. 
Amulya Ratan Roy (7) it was held that 
proceedings under section 145 cannot be 
renewed. after the dispute has been settled 
and an order has been passed that the case 
be struck off. In the same case it was held 
that under such circumstances new proceed- 
ings would not be justified only on the ma- 
terials upon which the proceedings struck . 
off was based. Of course it was open to 
Musammat Allah Wasai to take fresh pro- 
ceedings, but in order to do so it would be 
necessary to set forth new materials in the 
application. The application, dated Ist 
July 1921, does not disclose any fresh ma- 
terial and, as stated above. it was merely an 
application for reviving the old proceeding 
which had been struck off the file, 

Under these circumstances, the Magistrate 
had no, power to revive the old proceedings 


and to pass any order under section I45, ^ 


Criminal Procedure Code. In my opinion, 
the order passed by the Magistrate is illegal 
and ultra vires and I, therefore, submit the 
records to the High Court with the recom- 
mendation that the order of the Magistrate 
may be set aside 


out. 

Mr. Abdul Aziz, for the Petitioners: 

Mr. Badar-ud-Din Kureshi, for Mr. Shah 
Nawaz, for the Respondents. 

ORDER.—On the 17th -February 1921, 
Musammat Allah Wasai made an applica- 
cation under section 145, Criminal Proce- 
dure Code, against Ghulam Muhammad 
and his sons, and after a preliminary in- 
quiry the Magistrateissued on the 8th April 
Ig2I, au order under sub-section (1) of that 
section. It appears that on the 20th May 
the parties appeared before the Magistrate 
and stated that the dispute had been referred 
to arbitration and that they did not wish to 
proceed further with the case. Thereupon, 
the Magistrate passed an order "consigning 
the case to the Record Room." 

On the ist July 1921 Musammat Allah 
Wasa. presented another application under 
section 145, Criminal Procedure Code, and 
the Magistrate has treated this application 
as a continuation of the previous application 
and passed a final order against Ghulam 
Muhammad and his sons. 


(7) 20 C. 867; 10 Ind; Dec, (x. S.) 583. 


‘In Tarini Charan Chowdhry v: 


ide. It may be noted here 
that the order has not as yet been carried 


^ 
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ARUNACHALA THEVAN 7. VELLACHAMI THEVAN. 


- Now, it is laid down in Tartini Charan 
Chowdhry v. Amulya. Ratan Roy (7) that 
proceedings under section I45 cannot be 
renewed after the dispute has been settled 
and an order has been made that the case 
be struck off. Under such circumstances 
a new proceeding would not be justified 
only on tbe materials upon which the pro- 
ceeding, which was struck off, was based. 
It is perfectly clear that if.the second appli- 
cation is to be treated as a fresh application, 
then it must fail on the short ground that 
Musammat Allah Wasai was not in posses- 
sion of the property either at the date of the 
order referred to in section 145 (4) or within 
two months next before the date of such 
order. Further, it does not appear that 
there was any likelihood of a breach of the 
peace. 

. Accordingly, I accept the recommendation 
made by the Sessions Judge and set aside 
the order passed by the Magistrate under 
section 145,Criminal Procedure Code, against 
Ghulam Muhammad and his sons, ` 

W C. A, 
Revision accepted. 
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MADRAS HIGH COURT. 
CRIMINAL REVISION Case No. 373 OF 1922. 
(CRIMINAL REVISION PETITION NO. 322 

OF I922). 
November r3, 1922. 
Pre en —Mr. Justice Krishnan. 
ARUNACHALA THEVAN— 
COMPLAINANT—-PET:TIONER ` 
UCYSUS 
VELLACHAMI THEVAN 
—PETTIIONER—RESPONDENT NO. I AND 
NARAYANA RAJA—ACCUSED— 
RESPONDENT NO. 2. 
Criminal Procedure Code (Act V of 1898), 
ss, 407, 520—Gourt of Appeal—Sub-Divisional 


Magistrate heaving appeals, competency of, to make 
order under S, 520, 


A Sub-Divisional Magistrate who hears appeals 
under section 407 of the Criminal Procedure Code, 
is a Court of Appeal within the meaning of section 
520, and is competent to pass orders on an appli- 
cation made under that section for the disposal 
of the property concerned in the case, treating 
such application as part of the proceedings in the 
appeal. But before disposing of such an appli- 
caticn, notice thereof should be given to the 
complainant, unless there is good reason for dis- 
pensing with such notice.[p. 515, col. 2; p. 516,col. 1 | 

Petition, under sections 435 and 439 of 
the Code of Criminal Procedure, 1898, and 
section 107 of the Government of India Act, 
praying the High Court to revise an order 
of the Court of the Sub-Divisional Magis- 
trate, Usilampatti, dated the 29th November 
1920, and made on the petition of one Vel- 
lachami Thevan of  Avalsoorampatti, in 
Criminal Application No. 94 of 1920, pre- 
ferred against the judgment of the Court 
o: the Stationary Second Class Magistrate, 
Tirumangalam, in Calendar Case No. 422 
of 1920. 

Mr. S. Subramania Atyar, for the Petition- 
er. 
Mr. K. Ramanatha Shena', for Re- 
spondent No. r. 

JUDGMENT.—This. is an application by 
the complainant in Calendar Case No. 422 of 
I920 on the file of the Second Class Magis- 
trate of Tirumangalam to have an order 
passed by the Sub-Divisional Magistrate of 
Usilampatti, who heard the appeal against 
the conviction in that Calendar case, regard- 
ing the disposal of two bulls which formed 
the subject-mattéer of the complaint, set 
aside. 


The complainant's case was that the bulls 
were entrusted,to the accused, and he com- 
mitted breach of trust in respect. of them. 
The accused was convicted in the First Court 
and the bulls were ordered by that Magis- 
trate to be handed over to the complainant 
under section 517 of the Code of Criminal 
Procedure. On appeal the conviction was 
reversed by the Sub-Divisional Magistrate, 
but apparently he forgot to pass any orders 
regarding the bulls at the time. A month 
afterwards on a petition filed by one Vella- 
chami Thevan the person from whom the 
bulls were seized, he passed an order direct- 
ing that the two bulls should be handed 
over to him, and this order he passed with- 
out any notice to the complainant. It is 
this orde: that the complainant asks this 
Court to revise. 


kad 


^ 


^a 


Vol, 51) 


revision. It is first argued that the Sub- 
Divisional Magistrate had no jurisdiction 


whatever under section 520 of the Code- 


of Criminal Procedure to pass the order 
that he did pass. Itseems to me that this 
depends on the question whether the peti- 
tion filed a month after the disposal of the 
appeal could be considered-as part of the 
proceedings in the appeal itself or a new 
proceeding altogether. If it is to be treated 
as a new proceeding, I must follow the ruling 
of this Court in Jogi Venkiah v. Station 


House Officer of Narsapur (x), which says. 


that the District Magistrate alone can pass 


orders on an application under section 520, 


when such an application is made to itself. 
But I have no doubt that that ruling will 
not apply, where, on hearing an appeal 
against a conviction the Sub-Divisional 
Magistrate is asked to set aside an order 
under section 517. It.seems to me that he 
can, treating as part of the proceedings in 
the appeal itself, make an order under sec- 
tion 520, for the disposal of.the property 
concerned in the case. l 


I sent for the records of the two cases 


cited in Jogi Venkiah v. Station House 
Officer © of  Narsapuy . (x3). namely, 
Criminal Revision Cases Nos. 525 
of 1905 and 84 of 1908, and I find 
they: are both cases where the applications 
were confined to section 520, and were 
entirely unconnected with any criminal 
appeal. The expression in section 520 
* any Court of appeal’’-has no doubt teen 
construed in these cases as meaning ‘Courts 
to which .ppeals erdinarily lie," but, I 
think, when a District Magistrate has di- 
rected a case or a certain class of cases to 


be heard by a Sub-Divisional Magistrate, 


under section 407 he hears the appeal, his 
Court comes within the words “ Court of 
' Appeal” as used in section 520 for that par- 
ticul r ca:e or «lass of cases.. In fact, it is 
the common practice in this Presidency 
for such M gi‘trates to pass orders under 


section 520, if necessary, when disposing of . 


the appeal. i s.e no reason to interfere 
“with “this practice, Objection has never 


(1) 67 Ind. Cas. 230; 15 Ll. W. 534: 42 M L.] 


401; 30 M, L. T, 251; (1022) M.-W. N. 191; 23 Cr. 


die J+ 387. 
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been taken’ to such orders as-having been 


passed without jurisdiction. It will also. be 
noted that section 423 (d) authorises appel- 
late Magistrates to pass consequential orders, 
and orders under section 520 are usually con- . 
sequential orders based on the findings in | 
the appeal. According to the contention 
of the petitioner, in every case where some 
question of disposal of property comes in, 
the Sub-Divisional Magistrate after hearing 
the appeal will have to stay his hands and 
let the parties go before the District Magis- 
trate for an order regarding the disposal 
of property: this would seem to introduce 
an unnecessary and cumbersome procedure. 
Section 517, clause (3), which directs that an 
order for disposal of property should not be 
carried. out until the period for filing an 


.appeal is over or, when an appeal is’ filed, 


until that appeal is disposed of, clearly 
indicates that the Court which heard the 
particular appeal can. pass orders regarding 
the disposal of the property at the time 
the appeal is heard. But it is altogether 
a different question of disposal of property, 
for, in such a case, I agree that the District 
Magistrate should hear the petition. 

- There is another case, Subba Raidu, In re 


(2), where it. was held that where a Sub-Divi- 


sional Magistrate disposing of a criminz21 
appeal fails to pass an order under section 
520, it will be open to his successor to do so. 
This would depend upon whether the sub- 
sequent order could be treated as part of 
the original appeal proceedings. I see. no 
reason why it should not ordinarily be treat- 
ed as such, unless it is very clear froni the 
circumstances of the case that the two are 
so dissociated in fact that they could not be 
treated as parts of the same proceeding:. 


"That may happen when the time that has 


elapsed is so very great that such an inference 
can be drawn. AE I 
lam, therefore, of opinion that the. first 
objection that the Sub-Divisional Magis- 
trate had no jurisdiction to pass the order, 
must be overruled. 
The next point taken is that notice should 


a fee 


-have been given of the petition before any 


orders were, passed. Ordinarily, in such 
cases it is desirable that notice should 


(2) 7t Ind, Cas. srt; 15 L. W- 664; 43. M. 
L. J. 87; (1022) M. W. N. 494; (1922) A I, R, 
(M.) 329; 31 M. L. T. 367; 24 Cr. Ia J. 159, 


- 
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be given, especially if the order is not passed 
on the day the appeal is disposed of; but 
there is no rule of law that requires that 
such notice is absolutely necessary. How- 
ever, as in this particular case, it is likely 
that the absence of notice of the hearing of 
the petitioner by the Sub-Divisional Magis- 
trate has led to the passing of a wrong order, 
for it is not very clear from the records 
whether the bulls really belonged to the 
petitioner or to the accused. I think it better 
that this case should be sent down to the 
Sub-Divisional Magistrate, directing him to 
give a reasonable opportunity to the com- 
plainant to place his contention before him, 
and then to pass final orders as regards the 
disposal of the bulls. 


I may refer in this connection .to 
Laxman Rangu Rangari, In re (3), 
where it was held by a Bench of 


that Court that in reversing an order under 
section 512 the Magistrate should not act 
without giving notice to the complainant; 
the learned Judges went to the length of 
saying that the Magistrate (who in that 
case was the District Magistrate) was clearly 


wrong in upsetting the order of the Trying 


Magistrate merely on the representation 
of the opponent. I think this rule should 
ordinarily be followed, unless there is good 
réason for dispensing with it. As in this 
case no notice was given, the case, as I have 
said, will be sent back to he Sub-Divisional 
Magistrate for fresh disposal. He would 
come to a clear finding as to whom the bulls 


belong on the materials which may be placed: 


before him before expressing his final orders. 
' Itis also argued that the first Magist ate 
having once given overthe bulls to the com- 
plainant in the First Court, it is no longer 
open to any Court to direct them to be re- 
turned to the accused. There is no pr vi- 
sion in the new Code of Criminal Procedure 
which restricts the powers of the Court in 
this manner under section 520. In fact, 
the new section has added the words “and 
make any further orders that may be just.” 
These words seem to me to be quite wide 
enough to empower the Court to direct the 


return of property. This contention also 
must, therefore, be overruled. ` 


. (3! o Ind. Cas. 947; 35 B, 253: 13 „Bom. L. R. 
131; 12 Cr. L. J. 199. 


The ordet of the Sab-Divisional Mazistrate 
dated the 29th November 1920 is set aside 
and he is directed to pass fresh orders in the 
light of the observations above made. 

V. N. V. 


. W. C. A. Petition allowed and remanded. 


CALCUTTA HIGH COURT. 
CRIMINAL REVISION No. 66 OF 1922. 
March r, 1922. 
Present:—Mr. Justice Walmsley 
. Mr. Justice Suhrawardy. 
BENOWARI LAL RAM AND OTHERS— 
PETITIONERS 
YENSUS —— 
PRONAB KRISHNA MAJUMDAR 


AND OTHERS—OPPOSITE PARTY. 

Criminal Procedure Code (Act V of 1898); 
S. 144, scope o —Ex parte order, legality of — Hold- 
ing hat on one’s own property —Breach of peace— 
Py per procedure, f 

Every personis ordinarily entitled to exercise all 
rights of ownership on his property, and the hold- 
ing of a hat on one's own property is not in itself a 
wrongful act. The Criminal Court assumes juris- 
diction to ititerfere with this lawful exercise of a 
person's right of ownership, when such exercise, 
in its ulterior consequences, and being directed 
primarily against the lawful exercise of another 
person's right of ownership, is likely to cause. a 
breach of the peace. [p. 517, col. 2] i 

An order prohibiting a party from ever holding 
a hat at any place on his own property is not com-. 
petent under section 144, Criminal Procedure - 
Code. [p. 518, col. 1] 

Rakhal Das Singh v. Emperor, .15 Ind. Cas. 655; 
19 C. W. N. 248; 13 Cr; L. J. 511 and Bidhu Ranjan 
Mazumdar v. Ramesh Chandra Roy, i1 C. W. N. 
223; 5 Cr. L. J. 43, referred to. | 

It s not proper fora Magistrate to passan ex 
parie order under section 144, Criminal Procedure, 
Code, and, when its propriety or legality is challeng- 
ed, to postpone the hearing of the matter from time . 
to time until about he termination of the force 
of the order. Such matters ought to be disposed 
of quickly in order to avoid unnecessarily 
encroaching on the civil rights and liberties of 
the subject. [p. 519, col. 1j 


and 
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Criminal revision against an order of 
the Sub-Divisional Magistrate, Berhampur, 
dated the 30th December 1921. 

Babus Dasaratht Sanyal and Lalit Mohan 
Sanyal, for the Petitioners. 

. Babus Manmatha Nath Mukherjee and 
Probodh Chander Ch TEEHRE, for the Oppo- 
site Party. 


JUDGMENT. 

-Suhrawardy, J.— This Rule was issued 
against the orders, dated the 30th December 
. Ig2r and 4th January 1922, passed by the 

Sub-Divisional Magistrate of Berhampur 
under section 144, Criminal Procedure Code, 
on the grounds mentioned in the petition, 
viz. that the orders are «lira vires, illegal 
‘and beyond the scope of section I44. 

Criminal Procedure Code. 

The facts of the case are that there is 
an old hat at a village Islampur, belonging 
to the opposite party, which is held on every 
Monday, and attended by, among others, the 
people: of Chak Harharia. Some difference 
arose between the opposite party and the 
‘people of the Chak, and these petitioners 
started a fat in the Chak which was held on 
Sunday, the 25th December 1921, ata place 
near the Local Board road. It appears 
from the Police report that on hearing that 
the new kat was being held, the opposite 
party sent their men to the place, and 
there was a serious fighting between the 
parties which resulted in the starting of 
criminal cases under section 147, Indian 
Penai Code. On the 29th December 
the Police reported the above facts to the 
| Sub-Divisionsi Magistrate and invited prop- 
er orders, whereupon the Syb-Divisional 
Magistrate issued an order under section 
"144, Criminal Procedure Code, in these 
terms: ; 

* Whereas I have been informed that there 
is an apprehension of a serious breach of 
the peace .between the above mentioned 
patties within the boundaries given below, 
I do hereby, under section 144, Criminal 


Procedure Code, pass this order of injunc- . 


tion prohibiting any person from going to 
buy or sell in the said place, otherwise he 
should be dealt with according to law” 
The petitioners then shifted the Aat to 
a different plot of land but in the same 
village. The Police again reported that 
the petitioners, the second party, were hold- 


1921 


ing the hat at another place and that “the 
first party is trying to prevent the sitting 
(holding) at the hai in the village Chak 
Harharia.”” Thereupon the Magistrate 
passed another order on the 5th January 
1922, in the following terms :— 

." Whereas I have been informed that 
there is an apprehension of a breach of the 
peace between the above-mentioned parties 
regarding holding of a hat by the opposite 
party in Chak Harharia as per boundary 
given below,—it is hereby prohibited, under 
section 144, Criminal Procedure Code, that 
no person should go to sell or buy any 
articles in the Chak Harharia, otherwise 
they will be dealt with according to law, 
dated this the 5th January 1922." 

In my opinion the orders complained of 
are such as could not have been passed 
under section 144, Criminal Procedure Code. 
As has been observed in the case of Rakhal 
Das Singh v. Emperor (1) there is a “ clear 
distinction between interfering with the 


lights of private proprietors with whatever 


ulterior motive they may do acts which 
they have a right to do and the perpetration 
of wrongful acts by such proprietors. The 
law as regards preservation of public peace 
is based upon an apprehension that either 
certain person or persons are likely to com- 
mit breach of the peace by their own acts 
or that they are likely to do wrongful acts 
which may occasion other people to commit. 
breach of the peace". These observations 
apply with particular force to the facts 
of the present case. Every person is ordi- 
narily entitled to exercise all rights of 
ownership on his property, and the holding 
of a Aa! on one's own property is not in 
itself a wrongiul act. The Criminal Court 
assumes jurisdiction to interfere with this 
lawful exercise of a person's right of owner- 
ship, when such exercise in its ulterior 
consequences, and being directed primarily 
against the lawful exercise of another 
person's right of ownership, is likely to 
cause a breach of the peace. 

In the present case no evidence has been 
gone into and we have to proceed on the 
materials disclosed by the record. ‘The 
petitioners claim exclusive possession’ of 
the land on which they want to hold ‘the 


(1) 15 Ind. Cas. 655; 


19 C, W, N. 248; 13 Ct 
Le J. gn. 
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hat. "They further intend to hold it on a 
day other than the day on which the hat 
of the opposite party assembles, .Such 
being the case, my opinion is that the Magis- 
trate has no jurisdiction to pass: an order 
in the present form prohibiting the peti- 
tioners from holding their kat on any day 
of the week and on any place within a large 
area. 

Nunierous cases have been cited on both 
‘sides: most of which are based on the pe- 
culiar facts ‘of each case. The opposite 
party relies on the Full Bench ruling—By- 
kuniram Shaha Roy v. Meajan (2). In 
that ‘case ` it was argued that a Magistrate 
acting under section 144, Criminal Proce- 
dure Code, has no jurisdiction to restrain 
& person from doing a lawíul act on his 
‘property.’ The Full. Bench held that a 
Magistrate has such a power where doing 
of a lawful act may in his opinion occasion 
‘a breach of the peace. In that case the 
order passed was restraining a party from 
holding a hat on’ a particular day of the 
week. The same view has been adopted 
in all the cases that have since been decided 
out of which special reference may be made 
to “the case: of Nagendro Nath Biswas v. 
Rakhal Das Sinha (3). In all the cases, in 
which the order of a Magistrate under sec- 
tion 144 has been upheld, it was for restrain- 
ing:a party from holding a hat on a particular 
day. No authority has been placed before 
us in support of the contention that an 
order like those passed in the present case 


prohibiting a-party from ever holding a. 


hat at any place on his own property is 


competent under’ section 144, Criminal Pro- 


cedure’ Code. But there are authorities 
to the contrary condemning such an order. 
In the case of Rakhal Das Singh v. 
Emperor (1), noticed above, a Rule was 
issued on the ground that “ it is not within 
- the jurisdiction of the Magistrate to pro- 
hibit the holding: of the hat altogether ; he 
can only give some directions as to dates, 
etc. as will prevent obstruction, annoyance 
or disturbance to public tranquillity tern- 
. porarily." The learned Judges further di- 
rected that: pending the disposal of the 
Rule, the petitioners in that case would 


(2): 18 W. R. Cr. 47; 
(3) 49 Ind. Cas. 97; 


c "wi N. E 20 Cr, 
J. 113. 


\ 


lawful act) cannot; ` 


‘rival market if he wished to do so. 


R. (F..B.) 434., 


be allowed to open their hat on dates, other 


than those on which the kat of the opposite 
party was held. In the course of ther 
judgment in making ihe Rule absolute 
the grounds on which it was issued, they 
observed, '' Now, directing a man not to 
use his property in a lewful manner (for 
the establishment cf a hat is a perfectly 
in our opinion, come 
within the purview of this section. What 
the Magistrate ought to have ordered these 
people to do is not to obstruct or allow their 
servants in any way to obstruct the public 
or any other person" from attending g the 
he 
learned Judges further remarked: “an in- 
junction cannot be issued not to do a law- 
ful act upon a man's own property " 
Though the last proposition is so broadly put, 
what the learned Judges meant to say was - 
that a Magistrate is not competent to pro- 
hibit the holding of a kat by a person on 
his own property unless. he or his men by 
force or pursuasion prevent people from 
attending the other kat. In the present 
case there is no allegation that the peti- 


‘tioners or their men obstructed or attempted 


to obstruct any one from attending the 
hat of the opposite party. According to 
the Police report the breach of the peace 
was occasioned by the opposite party com- 
ing to the petitioners kat and interfering 
with the holding of it and that the further 
likelihood of a breach of the peace lies on 
the opposite party taking umbrage at the 
opening of a new kat close to theirs and 
interfering with it. For this state cf things 
if any one was to blame it was the oppesite 
party and I fail to see that there was any 
power in the Magistrate or any justifica- 
tion for issuing an injunction on the peti- 
tioners against holding the Aat. Further, 
the orders complained of virtually. pro- 
hibit any buying or selling in the village 
because.some one may object to it. 

To the above effect:is the case of Bidhu 
Ranjan Mazumdar v. Ramesh Chandra Roy 
(4), where the injunction issued under sec- 
tion 144, Criminal Procedure Code, prc- 
sctibed establishing a new hat within a 
quarter of a mile of an old kat, as “there 


“was a probability of a breach of the peace 


over’ this matter." , The oe Judges in. 


(4) 11 C. W. N. 223; 5 Cr. L. J. 43. 
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discharging the order of the Magistrate 
observe: “we are of opinion that 
the object of section r44 is not that orders 
should be made proscribing the holding 
of hats indefinitely within a certain area 
for two months". ‘They suggest that in 
such cases the proper way of preventing a 
breach of the peace is to proceed. according 
to section 107, Criminal Procedure Code. 
I think that in the present case 
also that suggestion should be adopted, 
as I find that the Magistrate is already 
considering the question of proceeding under 
that section. 

I cannot leave this case without observ- 
ing that it is not proper for a Magistrate 
to pass an ex parte order under section 144, 
Criminal Procedure Code, and, when its 
propriety or legality is challenged, to post- 
pone the hearing of the matter from time 
to time until about the termination of the 
force of the order. Such matters ought to 
be disposed of quickly in order to avoid 
unnecessarily encroaching on the civil 
rights and liberties of the subject. 

The Rule is accordingly made absolute 
and the orders of the 30th December 1921 
and 4th January 1922 passed by the Sub- 
Divisional Magistrate will stand discharged. 

Walmsley, J.—1 agree. 

B. N. Rule made absolute. 


WERL). 4e iT ah 


LAHORE HIGH COURT. 
SPECIAL BENCH. 
CRIMINAL MISCELLANEOUS NO. 29 OF 1922. 
l August 2,-1922. 
Present: —Sir Shadi Lal, Kr., Chief Justice, 
Mr. Justice Scott-Smith and Mr. Justice 
Martineau. 
RAJ PAL—PETITIONER 
UE SUS l 
EMPEROR— RESPONDENT. 

Press Act (I of 1910), s. 4— Article in newspaper, 
objectionable— Good faith of Editor or writer, when 
material —' The Government established by law in 
British India," meaning of—'' Section of Hts 
Majesty's subjects,” meaning of. 
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In deciding the question whether the words of 
an article published in a newspaper may or may not 
have the tendency to produce the objectionable 
effect described in the various clauses of sub-section ` 
(1) of section 4 of the. Press Act, it is immaterial 
whether the Editor or writer acted in good faith, 
or what was the motive of the writer. Such matters 
are material only in connection with comments 
expressing disapproval of the measures of the Gov- 
ernment. ` [p. 521, cols. 1 & 2] 

The phrase “the Government established by 
law in British India'' includes the collective 
body of men authorised by law to administer 
executive Government in British India as dis- 


. tinguished from any particular set of administra- 


tors or individuals administering the ‘country for 
the time being. A few Police Officials employed 
at a particular station cannot be identified with 
the Government or the general body of rulers, nor 
can these officials, either individually or collectively, 
be regarded as “the Government established by 
law in British India”. [p. 522, cols. x & 2.] 
Queen- Empress v, Bal Gangadhav Tilak, 22 B. 
112 at p. 135: ir Ind. Dec. (N. $) 656 and 
Emperor v. Bhaskar, 8 Bom. L. R, 421 at p. 438; 
30 B. 421; 4 Cr. L. J. x, cited with approval. 
Sundar Lal, In the matter of an application of, 55 
Ind. Cas. 110; 42 A. 233; 18 A. L, J. xz; 2 U, P. 


L. R. (A) x; 21 Cr. L. J. 238, distinguished. 


There is a clear distinction between the Govern- 
ment and individual officers employed under ' 
the Government, words bringing the former into 
hatred or contempt constitute sedition, but similar 
words directed against the latter only infringe the 
law of libel. [p, 522, col. 2.] 

The expression ''section of His Majesty's sub- 
jects " in clause (c) of section 4 of the Press Ac 


signifies a distinct portion of His Majesty’s subject% — : 
: a fortuitous concourse of one or two Inspectors or 


Sub-Inspectors and a few Policemen, who happen 
to be employed at a particular place, cannot be 
designated a section of His Majesty's subjects, 
much less a class thereof. fp. 523, col. r.] 

In the matter of the forfeiture of the se- 
curity of the ‘‘ Parkash Steam Press’, 
Lahore, and of the petition of Lala Raj Pal, 
keeper of the Press, for setting aside the 
order of forfeiture, dated the 4th January 


1922, passed by His  Excellency the 
Governor of the Punjab in Council. 
Bakshi Tek Chand, Messrs. Badri Das 


and S. K. Mukerji, for the Petitioner. 
The Government-Advocáte, for the Re- 
spondent. 


JUDGMENT. 


Shadi Lal, C. J.— This is an application 
under section 17 of the Indian , Press 
Act (T of 1910) asking this Court to set aside 
an order made by tbe Punjab Government 
under section 4 of the Act declaring the 
security deposited by the keeper of the “ Pare 
kash Steam Press" to be forfeited to His 
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"Majesty. The circumstances which led to 
the order of forfeiture lie within a narrow 
compass. It appears that the “ Parkash 
Steam Press" was used for the purpose of 
printing a vernacular daily newspapet called 
the “ Partap " and that, in compliance with 
^ an order made under section 3, the keeper 
‘of the press deposited with the -District 
Magistrate of Lahore a sum of Rs. 2,000 as 
security in respect of his press. In the issue 
‘of the “Partap” newspaper published on 
. the 27th December r921, and bearing date 
the 29th December the following paragraph 
appeared :— 

“ Restlessness at Ferozpur Jhirka on the 
arrest of Congress and Khilafat workers. 
Firing by the Police on a large peaceful 
crowd. Fifteen killed and 200 wounded." 

“On the 23rd December 1921r at 3 P..M. 
the Police arrested r5 members and Secre- 
taries of the Khilafat and Congress Com- 
mittee of Ferozepur Jhirka. This news got 
afloat in the town instantaneously, and a 
crowd of 5,000 people gathered. Flowers 
were showered on the patriots. The Police 
began to throw stones at the crowd which, 
despite violence, remained peaceful. Then 
the Police fired for one hour continuously 


nd 200 wounded." 

This version of the incident attracted the 
attention of the Local Government who 
issued on the 31st December a Press Com- 
munique in the following terms :— 

** Information, has been received that an 
attack was made on the Police on December 
23rd, at Ferozpur Jhirka, 52 miles from 
Gurgaon and 32 miles from Alwar, by a 
crowd which sought to rescue certain per- 
sons who had been arrested for serious as- 
sault on members of an Aman Sabha. Stones 
were thrown and several officials and Police 
were injured. The Police found it necessary 
to open fire in order to disperse the mob. 
Full information of the number of killed and 
wounded is not available. Three dead 
bodies have been seen by the District Magis- 
trate, who is now on the spot with a Military 
force from Delhi, and commenced a formal 
enquiry. 

'The boundary of the Alwar State 1s only 
seyen of eight miles from Ferozpur Jhirka, 


| Ne the result that 15 patriots were killed’ 


and large numbers of mob from State terri- - 


` tory joined their fellow tribesmen of British 
territory in a menacing attitude. The situa- 
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ton was a dangerous one, and indicative 
of inflammable conditions in the country side. 
The authorities of the Alwar State sent 
State troops which co-operated with the 
British troops in restoring order. 

The Deputy Commissioner reports, after 
enquiry, four deaths at Ferozpur Jhirka, 
including one who died subsequently from 
wounds received. One rioter was seriously 
wounded and twenty-two slightly wounded. 
seventeen Government servants received 
injuries.” : 

This Communique is said to have reached 
the “ Partap " newspaper on the 2nd Tant- 
ary 1922, and was published i” extenso in 
the issue of the newspaper which was publish- 
ed on that very date, but bore date the 4th 
: January 1922 

On the 2rd January another Press 
Communique was published by the Local 
Government wh:ch was to the followicg 
effect .— 

“Two vernacular newspapers have put- 
lished distorted eccounts of the incident 3 
Firozpur Jhirka, with greatiy poer 
statements of the casualties among the rioters 
and accompanied by articles of which the 
obvious intention was to arouse hatred and 
disaffection agaiust the Government, Notice 
is, therefore, issuing under section 4 of 
Act I of r9ro to the keepers of the press at . 
which those newspapers are printed declar- 
ing their secuirty to be forfeited.” 

On the following date, namely, the 4th 
January, the Local Government, in exercise | 
of the powers conferred upon them by sec- 
tion 4(1) of the aforesaid Act. issued a notice, 
the relevant portion of which may be «quoted 
here :— 

“And whereas the said issue, that is, the 
issue of the “ Partap " bearing date the 29th 
December, contains an article "entitled Firoz- 
pur Jurka men  Karkunan-i-Congvess aur 
Khilafat ki eriflari bar bechaim. And, where- 
as, in the opinión of the Local Government 
of the Punjab, the said article is likery, or 
may have a tendency to bring into hawred 
and contempt or excite disaffection tewards 
the Government established by law in Butish 
India— 

Now, therefore, this notice is hereby given 
to the said Ra, Pal that, in exercise ot the 
powers conferred b y Section 4 (1) of the Indian 
Press Áct, 1910, the Governor ot the Purjab 
n Council declares the security of two thou- 
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sand rupees deposited in respect cf the above- 


mentioned Parkash Steam Press and all 


copies of the aforesaid issue of the “ Partap ”’ 
‘wherever found, to be forfeited by His 
Majesty.” l 

It is this order of forfeiture which the 
‘keeper of the press seeks to impugn, and the 
function of the Special Bench, constituted 
under section 18 of the Act to hear and de- 


termine the application, is circumscribed. 


by the provisions of section r9 (1r) which 
. empowers the Special Bench to set aside 
the order of forfeiture if it appears to the 
Bench that “the words......... .contained 
in the newspaper......in respect of which 
the order in question was made, were not 
of the nature described in section 4 (1)." 
Before determining the question whether 
the words complained of do not come within 
the purview of the aforesaid provision of 
the law, I may mention that at the com- 
mencement of the hearing the learned Advo- 
cate for the applicant prayed for permission 
to advance evidence in order to show that 
an account of the incident at Ferozpur 
Jhirka was sent by the Secretaries of the 
local Congress and Khilafat Committees to 
several. newspapers at Lahore, and that, 
while the other papers published the account 
n extenso the ‘‘ Partap” published only a 
"brief summary thereof without making any 
comments thereon or writing any article 
about it. The object of producing this 
evidence was evidently to establish the bona 
-Ades of the Editor of the paper. but we con- 
sider that if the words in their plain gram- 
matical meaning are of the nature mentioned 
in secticn-a (I), it is immaterial whether the 
Editor acted .in good faith or’ otherwise. 
The operative portion of clause (c) of the 
sub section does not make the motive or the 
intention of the writer material in deciding 
the questicn whether the words are not.of 
the nature indicated in that sub-section. It 
is only in connection with comments ex- 
pressing disapproval of the measures of the 
Government that the protection afforded 
“by Explanation II to the sub-section can be 


invoked and then it can be shown that the. 


comments were made with a view to obtain 
alteration of the measures of the Govern- 
ment by lawful means. Apart from this 
explanation, the intention of the writer has 
no bearing upon the question whether the 
words may or may not bave-the tendency 
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to produce the objectionable effect described 
in the various clauses of sub-section ‘r}, 
The case before us is admittedly not one te 
which the explanation applies, and we, ac- 
cordingly, disallowed the request for the pro- 
duction of evidence relating to the good 
faith of the. Editor. 

On the merits our attention has been in- 
vited to the fact that, while thé paragraph 
complained of was mereiy a summary of the 
news communicated by the correspondents 
at Ferozpur Jhirka, the notice declaring 
the forfeiture of security misdescribed it as 
an article, and that the Press Communique 
of the 3rd January wrongly stated that the 
account of the incident was accompanied 
by'an ' article." Now it may be that the 
expression “article” ordinarily. means a 
literary composition of which the Editor is 
actually or presumptively the author, and 
that the same thing cannot be said with 
respect to a paragraph containing merely 
news communicated by a correspondent. 
Further, it appears that so far as the “ par- 
tap " newspaper is concerned, no suchi article 
as is alluded to in the Cominunique was pub- 
lished.’ It is, however, unnecessary to dwell 
upon this subject, because it is beyond dis- 


pute that if the paragraph in question falls: 
‘within the ambit of sub-section (1) of section 


4, the keeper of the press cannot derive any ` 
help from the fact that it was wrongly de- 
scribed as an “ article ", or.that there was 
an erroneous impression that it was also 
accompanied by an article. 

The vital question for consideration is 
whether the words complained of do not 
fall within the scope of that sub-section, 
It is to be observed that the paragraph con- 


'tained no reference to the Government and 


that the only officials referred to therein 
were the Police Officials stationed at Feroz- 
pur Jhiika who participated in the affair. I 
do not think that these officials can either in. 
dividually or collectively be regarded as “the 
Government established, by law in British’ 
India," As pointed out by Strachey, T. in the 
well-known case of Queen-Empress v. Bal 
Gangadhar Tilak (1) this expression means— 

British Government and its representa- 


' tives as such—the existing political system 


as distinguished from any particular set of 
administrators." 


(t) 22 B. 112 at p. T35} 1r Ind, Dec, (N.S) 656, 
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‘The phrase includes the collective body of 
men authorised by law to administer exe- 
cutive Government in British India, as dis- 
tinguished from any particular set of ad- 
ministrators or individuals administering 
‘the country for the time being. The position 
is correctly described by Mr. Justice Batty 
in the following words, wide Emperor v. 

‘Bhaskar (2) :— 
“Tt is not necessary that the individual 


‘should be’ the object of hatred. What is 


contemplated under the section is the col- 
lective body of men. The Government, de- 
fined under the Penal Code, as the person 
or persons authorised by law to administer 
executive Government in any part of India. 
That does not mean the person or persons 
for the time being. Tt means the person or 
persons collectively, in succession, who are 
authorised to administer Government for 
the time being. One particular set of persons 
may be open to objection, and to assail them 
and to attack them and excite hatred against 
them is. not necessarily exciting hatred 
against the Government, because they are 
only individuals; and are not representatives 
of that abstract conception which is called 
Government. Individuals come and go, 
but the Government is supposed to remain. 
The individual is transitory and may be 
separately criticised, but that which is essen- 
tially and inseparably connected with the 
idea of the Government established by law 
cannot be attacked without coming within 
this section. And you do not need to be 
reminded that it is of the essénce of Govern- 
ment in India that it is British Government 
and British Rule, and so long as it continues 
to be that, the Government remains unchang- 
ed, however much the persons administer- 
ing.it may change.” 

The learned Government Advocate places 
his reliance upon a judgment of the Allahabad 
High Court reported as Sundar Lal, In the 
matter of an application of (3), where it was 
laid down that the expression ' Government 
established by law in British India ” means 
the established authority which governs 
the country and administers ‘its public 
affairs and includes the representatives to 
whom the task of Government is entrusted. 


(2) 8 Bom. I. R. 421 at p. 438; 30 B. 421;4 Cr. 


Sopas 
(3) 55 Ind: Cas. 110; 42 A. 233; i A, Le J. 152 
U. P.L. R. (A) rp 21 Cr. L. J. 339. . 


INDIAN CASES, 


[1025 


I have no quarrel with this dictum, because 
it is clear that the articles dealt with in that 
case excited hatred against the rulers as a 
whole or the ruling class in British India. 
In the present case the persons, against whom 
the paragraph was directed, were a few Police 
Officials employed at a particular station, 
and it is impossible to identify them with 
the Government or the general body of 
rulers. An attack upon certain Policemen 
at a particular place does not convey any 
reflection upon the governing authority ; in- 
deed, the governing authority, if satisfied of 
the justice of the complaint, will probably 
repudiate the alleged misdeeds and may . 
even punish the delinquent officers for their 
misbehaviour. I fail to understand why 
the Government should be identical with 
the individual officers or why an attack on 
such officers should reflect upon the Govern- 
ment. It is necessary to draw a clear dis- 
tinction between the Government and in- 
dividual officers employed under the Govern- 
ment, words bringing the former into hatred 
or contempt constitute sedition, but similat 
words directed against the latter can only 
infringe the law of libel. - 


Mr. Jai Lai, for the respondent, however, 
argues that though the persons directly 
attacked are only certain officials the para- 
graph has a tendency indirectly to bring 
into hatred and contempt the Government 
established by law in British India. I con- 
sider that this argument is not well-founded. 
As I have already pointed out, there is no 
reason why the acts or conduct of individual 
officers should be attributed to the Govern- 
ment, and4I do not see why an adverse criti- 
cism oftheir action should lead, even indirect- 
ly, to the result of bringing the Government 
into hatred or contempt. We must construe 
the Statute in a reasonable manner and 
should have regard to the effect which the 
words may produce on the mind of a nor- 
mally constituted person. I do not think 
that such a person, would think illof the 
Government because one or more of its. 
ofücers may have been guilty of excesses or 
misdeeds. I accordingly hold that whatever 
effect the words complained of may have on 
the Police Officials referred to therein, they 
cannot be reasonably construed as aífecting, 
directly or indirectly, the Government 
established by law in British India. 
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I now proceed to examine the contention 
urged by the learned Government Advo- 


cate that the Police Officials concerned are a. 


class or section of His Majesty’s subjects in 
British India within the meaning of the latter 
portion of class (c) of section 4 (1); and that 
consequently the words complained of fall 
within the purview of the said clause. Now, 
itis true that the Local Government in their 
order of forfeiture did not invoke the aid of 
this portion of the clause, but I do not think 
that the respondent is confined by the law 
to the particular provision quoted in the 
notice or is precluded from showing that the 
words are covered by another provision of 
that clause or by any other clause. ‘The 
language of section 19 makes it clear that 
the High Court.can set aside the order of 
forfeiture on one ground and'one ground 
only, namely, that the words to which ob- 
jection has been taken, do not fall within 
the purview of any of the clauses of sub-sec- 
tion (1). 

I am not, however, prepared to accede 
to the contention that the Police Officials 
referred to in the paragraph constitute a class 
or section of His Majesty's subjects. In my 
opinion, a class or section as contemplated 
by clause (c) connotes a well-defined group 
of His Majesty’s subjects, and I do not think 
that a fortuitous concourse of one or two 

Inspectors or Sub-Inspectors and a few Police- 
" men, who happen to be employed at a parti- 
cular place, can be designated a section of 
His Majesty's subjects, much less a class 
thereof. The expression “section of His 
Majesty's subjects " signifies a distinct por- 
tion of His Majesty's subjects and it would 
be straining the language to, describe the 
aforesaid group of officials by that phrase. 

Accordingly I hold that the paragraph 
complained of is not obnoxious to the pro- 
visions of clause (ò, nor is it suggested that 
it cau be condemned under any other clause 
of the sub-section. I would accordingly 
accept the application and set aside the order 
of forfeiture: l 

'The respondent must pay the costs in- 
curred by the applicant in this Court. 

Scott-Smith, J.—I concur entirely with 
the learned Chief Justice. ~ 

Martineau, J.—I also concur. 

W. C. A. 

Application accepted. 
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BOMBAY HIGH COURT. 
CRIMINAL APPLICATION FOR Revision No. 
158 OF 1922. 

August 24, 1922. 
Preseni:[—Sir Lallubhai Shah, K', Acting 
Chief Justice, and Mr. Justice Crump, 
Inve VASUDEO RAMCHANDRA JOSHI 


- —PETITIONER. 

Criminal Procedure Code ( Act V of 1898), s. 195— 
Sanction to prosecuie— Proceeding in contem- 
plation before Criminal Court— False — evideslce, 
abetment of—Prosecution—Sanction, whether ne- 
cessary—-Pleader for accused, prosecution of, while 
proceedings pending, advisability of. 

Where a person instigates certain others to 
give false evidence in a criminal proceeding 
which is about to come before a Magistrate and 
does in fact come before that Magistrate, sanc- 
tion, under section 195 of the ‘Criminal Procedure 
Code, is necessary before a Court can take 
cognizance of a complaint against that person 
of the offence of having abetted the giving of 
false evidence. [p. 524, col. 2.] 

Khanderao, In ve, 15 Ind. Cas. 799; 14 Bom. L. 
R. 362; 13 Cr. L. J. 527 and Mahadev Yadneshwar, 


. In ve, 17 Ind. Cas. 63; 14 Bom. L. R. 715; 13 
Cr. L. J. 751, referred to. 


The prosecution of a Pleader defending an accus- 
ed person for abetment of the giving of false 
evidence while the trial is pending, and 
before the evidence of the witnesses who are said 
to have been instigated to give false evidence 
has been appreciated by the Court, is inadvisable. , 
If such a prosecution is to be started it ought to 
be started after the principal ‘proceeding, in rela sf 
tion to which the offence is said to have been 
committed, has terminated. [p. 524, col.'2 | 

Reg. v. Kashinath Dinkar, 8 B. H. C. R. 126 at 
p. 154 Cr., referred to, - 


Crimiral application for revision against 
an order passed by the First Class Magis- 
trate, Julgaon. 

Mr. P. B. Shingne, for the Petitioner, 


JUDGMENT. 

Shah, Ag. C, J.—The facts which have 
given rise to the present application 
are briefly these. Apparently in March 
last there was a proceeding before the Magis- 
trate at Bhusaval against one Vana Khusal 
in respect of a charge under: section 
Indian Penal Code. An application 
was made for bail on his behalf by the 
present petitioner as his Pleader, but 
that application was refused on April r 
1922. Then the statements of three wit- 
nesses were recorded under section 164, 
Criminal Procedure Code, on April 18, 1922, 
from which it appeared ‘that on` April ro 
these witnesses had an interview with the 
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present petitioner, and that the petitioner 


' had instigated them to give false evidence. 


has been described to us as 


On April rs. another case against Vana. 


Khusal in respect of a dacoity, which 
the Budh- 
gaon dacoity case, was sent up to the Magis- 
trate; and the case for the Crown is that 
it was in connection with this case of da- 
coity which was sent up to the Magistrate 
on April rs, thet the alleged instigation 


"hy, the present petitioner instigated the 


witnesses to give false evidence. 
On June 2 these witnesses were examined 
before the Magistrate in 'the Budhgaon 
dacoity case, and on June 7, a complaint was 
filed by the Police Officer against the present 


petitioner charging him with having abet- 


' ted the giving of false evidence. 


4 


On June 14 the present petitioner made an 


- application to the learned Magistrate before 


whom the'complaint was filed that, as no 


‘sanction was obtained under section 195, 


Criminal Pioced:sre Code, the Court had 
no power to take cognizance of the comp- 
laint. ‘The learned Magistrate came to the 
conclusion that | no sanction was 
needed because he was of opinion that the 
alleged offence was not committed in re- 
lation to any proceeding in any Court, 
and that the matter of abetment was never 
considered by any Court. 

The present application is made to this 
Court on the ground that a sanction is 
needed under section 195, Criminal Pro- 
cedure Code, because the alleged offence, 
4f committed at all, was committed.in re- 
lation to the proceeding pending before 
the Magistrate against Vana Khusal. It 
is urged that tbe alleged offence would have 
relation to the proceedings, which were 


.: already before the Magistrate on April ro, 


in connection with the charge under section 
401, Indian Penal Code.’ 

On behalf.of the Crown it is urged that no 
sanction is necessary, because at the date 
of the alleged abetment no proceeding, in 
relation to which the offence is said to have 


. been committed, was pending. It is con- 


tended ‘that the offence had no relation 


to the proceedings pending on April ro, 


and: that the proceedings, to which it re- 


- lated, were sent up to the Magistrate on April 


19, and were not pending at the time. 
` It is quite clear, however, from the very 


“ nature of the offence alleged against the 
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present petitioner that if the offence was 
committed, it was committed in relation 
to the proceeding in which those three per- 
sons were to be examined as witnesses, and 
it is difficult to understand how it could 


be said that the present proceedings against 


the petitioner could go on without the 
sanction of the Court betore which these 
proceedings are pending at present, and in 
relation to which the offence is said. to have 
been committed, I assume, without deciding, 
that the offence alleged against the petitioner 
related to the Budhgaon dacoity case-and 
not to the case under section 40r, Indian 
Penal Code, then actually pending. Even 
then the offence related to proceedings which 
were clearly under contemplation then 
and which were sent up to the.Magistrate 
on April r5. The expression used in sec- 
(b) is wide enough to cover 
such a proceeding and the decisions of this 
Court in Khanderao, In re (x) and Mahadev ` 
Yadneshwar, In re (2) support that conclu 
sion. I am unable to follow the reason- 
ing adopted by the learned Magistrate 
in holding that no sanction is necessary. 
We, therefore, quash the present proceed- 
ings, without prejudice to any prdceed- 
ings that may be taken after obtaining 
the necessary sanction. 

I may also point out that the prosecution 
of a Pleader defending an accused person 
while that proceeding is pending,’ and 
before the evidence of the witnesses who 
are said to have been instigated to’ give 
false evidence, has been appreciated by 
the Court, is inadvisable. If such a pro- 
secution is to be started it ought to be 
started after the principal proceeding, in 
relation to which the offence is said to have 
been committed, has terminated. It is 
hardly necessary to refer to the observa- 
tions in Reg. v. Kashinath Dinkar. (3). 
Those observations relate, no doubt, to the 
prosecution of witnesses before the 
proceeding has terminated but the rea- 
son of the rule appears to me to apply to 
a prosecution like the present prosecution. 


(i) 15 Ind. Cas. 799; 14 Bom. G, R. 362; 13 
Cr. L J. 527. 
: (2) 17 Ind. Cas, 63; 14 Bom. L. R. 715; 13 Cr, 
L. J. 751. j 

(3 8 B, H. C, R. 126 at p 154 Cr. 
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- Crump, J.—It is alleged in this case 
that the petitioner on April ro instigated 
certain persons to give false evidence in 
a criminal proceeding which was about to 
come before a Magistrate, and did in fact 
come before that Magistrate on April rs. 
It is sought to be argued on behalf of the 
Crown that section 195 (D), Criminal Pro- 
cedure Code, has no application to the 
offence so Gommitted. In order to accept 


that view, it would be necessary to cut. 


down the meaning of the words “in rela- 
tion to” to an extent, which is, I think, 
unwarranted. 'The words are very general 
and are wide enough, in my opinion, to 
cover;a proceeding in contemplation be- 
fore a Criminal Court, though it may not 
have begun at the date when the offence 
was committed. If that is so, it is 
plain that sanction was necessary in 
the present case, and, therefore, the 
proceedings which have been undertaken 
are null and void without such sanc- 
tion. I agree, therefore, that those proceed- 
ings must be quashed; and I also agree 
entirely with the remarks of the learned 
. Chief Justice as to the impropriety of start- 
ing the present proceeding against the 


Pleader of an accused person before the | 


trial: of that accused person has 
been. finished. ‘It is obvious that in the 
circumstances of the present case this can- 
not be done without coming to a conclusion 
as to the credibility of certain witnesses 
whose evidence will have to be recorded in 
the main case. 

OW. C A. 

Rule made absolute. 
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ALLAHABAD HIGH COURT. 
MRNA REVISION -No. 564 OF 10922. 
January 5, 1923. 

Present :—Mr., Justice Ryves, 

NUR MUHAMMAD KHAN-—APPLICANT 
VEYSHS 
EMPROR.—RESPONDENT 
Criminal Procedure Code (.Act-V of 1898), ss, 
367, 537— Trying Magistrate unable io come to 
Couri— Judgment written and signed by such Ma- 
gistrate pronounced by another Magistrate— Irregu- 


larity. 
Where a Magistrate after finishing the trial of a 


- case, but before delivering the judgment, is phy- 


Sically incapacitated to come to Court, and, there- 
fore, writes and signs his judgment and sends it 
to be delivered by another Magistrate, who delivers 
it, the wrong procedure thus adopted is a mere 
irregularity and is completely covered by section 
537 of the Criminal Procedure Code: [p. 526, col. 2.4 

Empress v. Jia Lal, A. W. N. (1889) 181, dis- 


~ tinguished. 


Obitey.— (1) Where a Magistrate is so hoarse 
as not'to be able to pronounce his judgment per- 
sonally, and asks some one to read it out in his pre- 
sence, that is a compliance with section 367,Cri- 
minal Procedure Code. [p. 526, col. 2.) 

(2) If a Magistrate reads his judgment into a 
Gramophone and then sends it for reproduction 
in the Court that would be a compliance with the 


letter of the law ag 367, Criminal Procedure 


Code). [p. 526, col. 2.] 

,P) The maxim ‘qui facit per alium, facit perh 
' (he who does a thing by the agency of another 

does it himself), applies where a Magistrate who is 

himself unable to come to Court writes and signs 

his judgment ina criminal case and gets it pro-. 

nounced by another Magistrate. {p. 526, col 2]. 


Criminal revision from an order of the 
Sessions Judge, Agra, dated the 27th Sep- 


‘tember 1922. 


Mr. N. P. Asthana, for the Applicant. 
Mr. R. Malcomson, Assistant Government 
Advocate, for the Crown. ZA 


JUDGMENT.—Nur . Muhammad Khan 
was convicted under section 411 of the In- 
dian Penal Code by a Magistrate of the First 
Class and sentenced to one year’s rigorous 
imprisonment and to a fine of Rs. 1,000.. He 
appealed unsuccessfully and now comes up 
in revision before this Court. ‘The charge 
against him is that of being in dishonest 
possession 'of stolen property, namely, 20 
bales cf khaki cloth belonging. to Govern- . 
ment. Most oí the grounds taken refer to 
the findings of fact which I am not disposed 
to consider at this stage. The trial in the ; 
‘rial Court was very careful and lasted near-: 
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ly a year, and the Judge has given a detailed 
judgment in which he has reviewed the evi- 
dence. -The main ground raised in revision 
is that the trial was rendered absolutely 
void owing to the circumstance that the 
Magistrate did not pronounce judgment in 
open Court. It appears that Mr. Wijahat 
Husain who tried the case was so severely 
hurt in a motor accident after he had done 


everything in the case except delivering the: 


judgment, that he was unable to come to 
Court and was obliged, as soon as he was 
able to do so, to proceed to England on long 
leave. He wrote his judgment, signed it 
and sent it to be delivered by another Ma- 
gistrate who did deliver it. It is argued 
that, having regard to the mandatory words 
of section 367 of the Criminal Procedure 
Code, this was an illegality which vitiated 
the whole trial. Attention is drawn to the 
words that the judgment shall be dated and 
signed by the presiding officer in open Court 
at the time of pronouncement. It is admit- 
ted that this was not done in the present 
case. The judgment was deliverred by 
another Magistrate but it was written and 
signed and’ dated by Mr. Wijahat Husain 
who tried the case: It is not suggested that 
he fact that Mr. Wijahat Husain was not 
able to come to Court to pronounce the de- 
cision has in any way caused a miscarriage 
of justice or operated unfairly against the 
accused. Reliance has been placed. on a de- 
cision of a Single Judge of this Court in 
Empress v. Jia Lal (x). There is no doubt 
that there are observations in judgment, 
more particularly in the second column of 
page 184 of the report, which suggest that 
“in the opinion of Mr. Justice Straight an 
omission such as this renders the trial in- 
compléte, That case, however, was a very 
exceptional. one and several other illegali- 
ties had been perpetrated by the Trial Court 
and the case was sent back for re-trial not 
merely on the ground that the Judge had 
sent his judgment to be delivered by a Ma- 
. gistrate. I cannot help thinking that if the 
only fault that could have been found 
against. the procedure of the Judge in that 
case. was his omission to pronounce the 
` judgment the case would not have been sent 
back for re-trial. It seems to me that sec- 


(r) A. W, N. (1889) 161. 
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tion 537, which provides that no finding, 
sentence or order passed by a Court of com- 
petent jurisdiction shall be reversed on 
account of any error, omission or irregularity 
in the judgment or other proceedings during 
trial applies. As I have said before, it is not 
suggested that the failure of the Magistrate 
to pronounce judgment in any way preju- 
diced the accused in the conduct of the case. 
The only omission, namely, that the Magis- 


trate did not himself pronounce the judg- 


ment in this case was due to the fact that 
he was physically incapacitated. It seems 
to me that at the most his procedure in get- 
ting another Magistrate to pronounce this 


‘judgment was a mere irregularity completely 


covered by section 537. I myself should 
have thought that the maxim qui facit per 
alium, facit per se would apply here. ,Sup- 
pose the Magistrate was so hoarse as not to 
be able to audibly pronounce his judgment 
personally, and asked some one to read 
it out in his, presence, surely that would be 
a compliance with the section. I suppose 
if the Magistrate had read his judgment 
into a gramophone and then sent it for 
reproduction in the Court that would have 
complied with theletter of the law, but to 
hold that nothing short of that is a sufficient 
compliance with the law when the Magistrate 
was physically unable to go to Court, renders . 
the argument absurd. I am fortified, in my 
opinion, by a decision of Mr. Justice Lindsay 
delivered on the i2th of July 1921 in 
Criminal Revision No. 299 of r92x which 
has not been reported. In that case the 
joint Magistrate, who tried the case, wrote the 
judgment and then went off into camp, 
leaving to be delivered by another Ma- 
gistrate. It does not appear that in that 
case the Magistrate was incapacitated from 
delivering the.judgment, but he found it 
more convenient, as he was going into camp, 
to ask another Magistrate to deliver it for 
him. It was argued that this was an illegal 
act which vitiated the whole trial. Mr. 


‘Justice Lindsay held that “ there can be no 


doubt that the joint Magistrate was wrong 
in acting in this way, regard being had to 
the provisions of section 367 of the Code of 
Criminal Procedure, but it is idle for the 
accused to contend that any prejudice or 
failure of justice has been caused by this 


" mistake on the part of the joint Magistrate, 
. and I hold that the mistake.is covered by 
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section 537 of the Code of Criminal Proce- 
dure.” ‘The only other point which has 
been pressed seriously is the question of 
sentence. Itis urged that Lieutenant Rey- 
nolds who was subsequently convicted by 
this Court received a lesser sentence than 
the accused whereas he was really as guilty. 
The sentence no doubt is severe but, having 
regard to the fact that unless a person like 
the accused was prepared to assist Lieutenant 
Reynolds in disposing of this misappropriat- 
ed or stolen property, the original offence 
would not have been committed. It has 


often been said that the receiver is worse. 


than.the thief. I see no reason to interfere 
and reject the application. 


S. D, 
Application rejected. 


we oe ow ipm 


CALCUTTA HIGH COURT. 
CRIMINAL, REVISION No. 1187 OF 1920. 
January 26, 1922. 

pr eseni;—Mr. Justice Walmsley and 

Mr. Justice Suhrawardy. 

NAYAN MANJURI DASI--PETITIONER 

| UErSWS 
FAZLEY HUQ SARDAR—OPPOSITE 
PARTY. 

Criminal Procedure Code (Act V of 1898), 
S. 145, proceedings wnder— Possession of parties 
not continuous—Proceedings, whether proper. 

An enquiry under section 145 of the Criminal 
Procedure Code must be directed to the decision 
of the absolute continuing possession of either 
party of the subject-matter of dispute. [p. 527, col. 1.] 

A hai which is held on one day a week is not a 
proper subject-matter for proceedings under section 
145 of the Criminal Prodecure Code between the 
proprietor thereof and the stall-holders where the 
latter do not lay any claim to actual possession 
. of any stall for the other days in each week. 
Under such ` circumstances ,an order of the 
Magistrate under section 145 declaring the stall- 
holders to be in possession of the stalls is 
without jurisdiction. (p.£27, col r] 


ga 


: In proceedings under section x45 of the Criminal 
Procedure Code,*the element of continnity of pos- 
session is an ingredient which is necessary, at any 
rate, in cases where interruption is not due to 
seasonal variations. [p. 527, col. 1.) 

Criminal revision against an order of the 
Sub-Divisional Officer, Howrah, dated the 
Qi5th October r920. 

Babu Manmatha Nath Mukerjee (with 
him Babu Dwijendra Nath. Mookerjee),- for 


-the Petitioner. 


. Babu Dasaratht Sanyal (with him Babu 
Harendra Kumar S i; for. the 
Opposite Party. 


JUDGMENT. . 

Walmsley, J.—The' opposite party. have 
been found to be the occupants of four stalls 
in a hat which is held at Howrah on one day 
a week. The petitioner is the proprietor 
of the hat. The hat is held on a place sur- 
rounded by walls, and the gates on those 
walls are shut at night, and the evidence is, 
that the stall-holders, on removing .their 
goods, leave the kat entirely empty, when 
it remains in the charge of the durwans of 
the second party, the petitioner before us. 
The opposite party claim the right to conti- 
nue to be in occupation of the four parti- 
cular stalls in the hai. The proprietor, on ^ 
the other hand, claims the right to let out 
those stalls to other stall-holders if she gets 
better terms, or if the opposite party refuse 
to pay what she asks. These are the cir- 
cumstances under which the matter reached 
the point at which the Magistrate thought 
proceedings. under section 145 of the Crimi- 
nal Procedure Code were necessary. We 
are not concerned with the question whether 
there is any apprehension of a breach of 
the peace which would justify the proceed- 
ings, for the Rule is limited to two grounds 
which are, in effect, that the subject-matter 
is not proper for proceedings under section 
145 of the Criminal Procedure Code. Cer- 
tainly, the facts seem, at first sight, not to 
lend themselves to such proceedings. The 
stall-holders do not lay any claim to actual 
possession-of any stall for five, days or more 
in each. week when it-is conceded that the 
durwans of the proprietor are in charge of 
the whole place.. Several rulings have been 
cited before us, but, with one exception, 
they do not seem to have any application 
to the question before us. The exception 
is the case of Mk, Chandra  Chakravarti 
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UDAI RAJ TINGH 7, EMPEROR. 
v. Preo'Nath Kuar (x). It is quite true 
that the facts of that case again are con- 
siderably different from those of the present 
case; but they have this in common that 
one of the parties claimed the right ‘to hold 
possession of a piece of land not continuously 
throughout the year but at long recur- 
rig intervals. once every  vear,- while 
in this case the stall-holders claim posses- 
sion once. every week. The difference 
appears tobe one of degree rather than of 
kind.. The learned Judges. in disposing of 
that.case said that an enquiry under section 
145 of the Criminal Procedure Code must 
be directed to the decision of the absolute 
continuing possession of either party of 
the subject-matter of dispute. 
to me that that element of continuity of 
possession is an ingredient which is necessary, 
at any rate, in cases where interruption is 
not due to seasonal variations, in proceed- 


' ings under section 145 of the Criminal Pro- 


1 
« 
ky * 


cedure Code. In my judgment the Rule 
must be made absolute on the grounds on 
which it was issued, and the order'of the 
Magistrate declaring the stall-holders to be 
in possession of the stalls set aside. 
.. Suhrawardy, J.— agree. 

B. N. | = 4 
Rule made absolute. 


(11) 17 Ind. Cas. 533; 17 C, W. N.- 205; 
13 Cr. L- J, 789 ; 17 C. L.J. 397. 
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It appears 


Criminal revision from an order of. the 
Disttict Magistrate, Jaunpur, 
7th April 1922. 


Hafiz Mushtaq Ahmed, for the Applicant, 


Mr. R. Malcomson, Assistant Government 
-Advocate, for the Crown. 

JUDGMENT.—In this .case proceedings 
were taken against Udai Raj Singh under 
section-110 of the Criminal Procedure Code. 
The matter was inquired into by a Magis- 
trate who heard a large number of witnesses 


on both sides and in a well-considered judg- : 


ment came to the conclusion that it was not 
proved that orders under section rro of the 


t A sh, 
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dated the” 


Criminal Procedure Code should issue against . 


Udai‘ Raj Singh. The District Magistrate, 
without issuing notice, ordered further in- 
quiry under section 437 of the Criminal Pro- 
cedure Code. 
aside that order. Notice was then sent to 
“Udai Raj Singh, and the successor of the 
then District Magistrate ordered further 
inquiry. The reasons given really amount 
to this that if-the Trying Magistrate had 
taken a proper view of the evidence, that is 
to say, the view which the District Magis- 
trate felt inclined to take, then he would 
have passed orders under section rro of the 
Criminal Procedure Code. He now refers 
the matter back to him for further 
inquiry as he calls it, but really, it 
seems to me, with a recommendation or. 
advice that orders under section iro of the 
Criminal Procedure Code were indicated. 
I do not think section 437 was ever intended 
for a case like this. . In my opinion, the Try- 


"^ ing Magistrate was quite entitled.to come to 


ALLAHABAD HIGH COURT. - 
^ CRIMINAL, Revision NO. 191 OF 1922. 
i May 19, 1922. 
Present:[—Mr. Justice Ryves. 
"UDAI RAJ SINGH—APPLICANT 
i VErSuUS ` 
EMPEROR—OPpposITE PARTY. 
Criminal Procedure Code (Act V of 1898), s. 437 


«Magistrate finding no case established — District 
` Magistrate disagreeing with: finding—Further en- | . 


quiry, whether should be ordered. s | 
"Where a Magistrate after proper enquiry finds 


that there is no caseestablished against an accused 


person, the mere fact that'the District Magistrate 
does not agree with that opinion is no reason for 
directing further enquiry under section 437 of the 
Criminal Procedure Code, especially where there is 


, no suggestion that any further evidence' is avail- 
able, or should be taken. i 


.. further inquiry. 


the opinion which he did, and merely because 
another Court does not agree with that opi- 
nion, is no reason to direct the so-called 
There is no suggestion 
that further evidence is available or should 


be taken. Under these circumstances I set. 


aside the order under section 437. ‘If, of 
course, in-future it becomes necessary to 
take proceedings against Udai Raj Singh, 
this will be no bar to such proceedings. 


W. e A. - 
Ordzr sel aside. 


On revision this Court set 


3t", 
h 


. of the value of about Rs. x,ooo. The zemin- - 


r 


aue 
Yt 


Vom oc 
DINA SINGH V. DEVI CHAND. 


ALLAHABAD HIGH COURT. 

LETTERS PATENT ÁPPEAL NO. 5 OF 1922. 

December 8, 1922. . 

Present:---Sit Grimwood Mears, KT., Chief 

Justice, and Justice Sir P. C. Banerji., Ki. 
DINA SINGH AND OTHERS— 
DEFENDANTS—APPELLANTS 

~ VETSUS i 
Lala DEVI CHAND-—PLAINTIFE— 
RESPONDENT. 

Construction of document —W ajib-ul-arz—Zemin- 
dar, arbitary vight of, to turn out inhabitants 
Proof required, nature of. 

. Where the wajib-ul-arz of a village provides 
that “ if the proprietors turn out, put out or 
eject any o? the inhabitants," that does not mean 
that the zeminday can, without assigning some 
.good cause; turn out any body, but it contemp- 
lates the turning out or ejectment of a person 
ior good and sufficient cause. [p. 530, col. 1.]. 

A zeminday who claims an arbitrary right to 
turn persons out, must prove that right with 
great definiteness: -[p. 530, col. 1.] 


Appeal, under section Io of the Letters 


Patent, from the judgment of Mr. Justice. 


Gokul Prasad, dated the 14th December 
I921. 


Mr. Nihal Chand, for the Appellants. 
Dr. M. L. Agarwala, for the Respondent. 


JUDGMENT.—In this case a,zemindar sued 
Dina Singh and others for the recovery of 
possession of a house, the materials of which 
are said to be of the value of Rs. 300 aud 
the house as a standing house presumably 


dar claimed the house shortly after the 
death of one Teku Sonar, who was. admit- 
tedly in possession and in whose family 
_the -house had been for à number of 
years. The house was said in the plaint 
to have been erected prior to the Settle- 
ment of 1867; but of that no evidence 
was given at the trial. The vemindar 
alleged that the defendants were not the 
heirs of ‘eku,--and-he set up a further 
ground of claim, namely, that he had a 
right, in. accordance with the terms of the 
Wajib-ul-avz of 1867, to resume posses- 
sion of any piece of ground upon which a 
house might have been built at any time 
that he liked arbitrarily, and that ‘he 
could do‘ that leaving only to the’ dispos- 
sessed house-holder the right of* remov- 
ing ‘the materials. The allegation that 
the defendants. were not the heirs of 
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Teku was decided adversely ^o the semin- 
dar and thereupon he was thrown bac . 
upon the second branch of his claim, name- 
ly, that he could, without assigning any 
reason, te-possess to himself any land situat- 
ed in the abadi. The passage of the Wajib- 
ul-arz, which has been relied upon, bas 
been translated to us, and it is agreed 
that the passage runs as follows :—“If the 
proprietors ttirn out, or eject or put 
out (jo malkan kist bashinde ko uthawenge) 
any of, the inhabitants, that inhabitant 
will have the right to remove the mater- 
ials.”* In the Court of first instance there 
seetued to be no discussion on this ques- 
tion of the text of the Wajrb-ul-arz., At 
all events, the judgment of the learned 
Munsif is silent on this point. In the lower 
Appellate Court the learned District, Judge 
purported to give “a translation of the 
provisions ofthe Wajrb-ul-arz” and he 
commenced with this passage: “If the 
zemindar wishes to eject any one, he can 
do so." We have invited Dr. Agarwala 
to find: that passage in the Wajib-ul-arz, 
and Mr. Nihal Chand has also searched 
for it, and it is agreed- that that passage 
does not appear in the documient, end it 
has been suggested, and it is probably the 
fact, that by mistake the learned District 
Judge was taking down what was, in Count 
sel’s view, a short summary of the tight of 
the zemindar. At all events, it must be 
taken that the passage which we have quot- 
ed is the only passage in the Wajib-ul-arz on: 
which the zemindar can rely. Now; the 
position must be looked at broadly. The 
zemindar is undoubtedly the owner of the 
land in the abad? and he can grant a license 
if he so chooses to any body to erect a house 
in the abad? and he can affix to it such terms 
as he wishes—and no doubt it would haye 
been competent for the zemindar in about 
the years 1860 to 1870 to have stipulated 
that any body wishing to büild a house 
could only do so upon the clear under- 
standing that the zemindar had a right 
which he could exercise at any time, with- 


out assigning any reason, of re-taking pos. 


session of the site and requiring the builder 
of the house to pull it down and . remove 
the materials. Such a power implies put- 
ting the owner of the’ materials to great 
loss, to great disturbance and may ‘very 
well result in ruining à trade which 
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have taken years to get together, There- 
fore, an arbitrary right of that character 
ought to be proved with ‘great definite- 
ness. Nobody, of course, was able to 
come forward to say what: was the ori- 
gina! bargain between the parties. No 
one could be called to explain how Teku 
or his predecessors were allowed, some 
fifty years ago at least, to build a house. 

Mr. Kendall,of course, had the passage 
before him, which in his belief appeared 
in the Wajib-ul-arz, that if tbe zemindar 
wishes to eject any one he could do so; 
and one can understand that that coloured 
his judgment, because that wasa very clear 
expression of power given to the zemin- 
dar. Mr. Justice Gokul Prasad does not 
seem to have been impressed by that por- 
tion of it, and he bases his judgment strict- 
iy on the translation of the Wagtib-ul- 
arz and comes to the conclusion, in 
the absence of any other evidence, he 
must be guided by that. That was in every 
way right and proper, and we are guided 
by it. But we are not satisfied that the 
phrase: “ If the proprietors turn out, put 
out or eject any of the inhabitants ” means 
arbitrarily and without assigning some 
good cause. That circumstances might 
\arise which would give to the zemundar 
a propet right to turn out a man admits of 
no question; but it is not asserted 
ín this case that there has been any just 
‘cause for this attempt to turn out the heirs 
of Teku: No reason whatever has ‘been 
alleged. ~The zemindar relies on his alleged 
power to turn out at his pleasure. We 
are unable to hold that that clause in the 
Wajib-ul-avz, to which we have referred, 
is so clear and definite as to give him that 
extraordinary right. In looking at the 
wajib-wl-arz one sees that it was making 
provision for two events The first was, 
that if a tenant voluntarily left the abadi 
he had to leave the materials of his house 
is situ. If, however, the inhabitant in- 
"voluntarily had to leave the site he was 
‘at liberty to remove the materials. We 
think the fair and proper construc- 
tion of this clause ought to be not that 
` -the zemindar can turn out any body without 
reason but that it contemplated the 
‘turning out or ejectment of a man for good 
and sufficient cause. In that view of the 
‘ease, this appeal must be allowed with 


costs and fees on the ‘higher scale. Th: 
decrees of this Court and of the lower 
Appellate Court will, therefore, be set 
aside and the decree of the Munsif restored. 


W. C. A. Appeal allowed. 


MADRAS HIGH COURT. 
CIVIL REVISION PETITION No. 308 OR 1922. 
November 30, 1022. 


Present:—Mr. Justice Wailace, . 
JAGANNATHA SASTRY —PrLAINTIFF— 
PETITIONER 
| verSUus 


. SARATHAMBAI; AMMAL. AND ANOTHER | 


—DEPENDANTS—COUNTER-PETITIONERS. 

Civil Procedure Code (Act V of 1908), s. i 
O.X VI, v..19 (b), O.XXV I, rr. 1, 4— Revision 
— Interlocutory orders—W itnesses hving more than 
200 miles from Court-house— Commission for exami- 
nation — Discretion of ani ay issue commis- 
ston,’ meaning of. 

In a case where te lower Court has ast obeyed 
the law, it is the duty of the High Court, to inter- 
fere in revision even in interlocutory proceedings 


‘rather than permit atrial to go on, on an illegal 


course which must entail unnecessary expenses: to 
the parties and useless waste of time. [p. 532, col. 1.] 

Ordinarily, where a party asks for a commission 
for the examination of a witness who is not under 
the control of the party and who resides beyond the 


limits fixed under O. XVI,r. 19 (b) of the Civil Pro- 
‘cedure Code, a commission should issue as a matter | 
: of right unless the Court is satisfied that the party 


is merely abusing its authority to issue a process, 
but it is not for the Court to decide whether he 
will be benefited thereby or not. Thatisa matter 
entirely for the party. [p. 531, col. 2.] 

Vidya Purta v. Seethamma, 12 Ind.' Cas, 74; 21 
M. L. J. 889, Huree Doss Bysack v. Meer Moazzum 


. Hossein, 15 W.R. 447; 8 B.L. R. App. 16, followed. 


Amrith Nath Jha v. Dhunpui Singh, 20 W. R. 
253, Adamjt Khadi Bhai v. Issuf Ahmed Mulla, 
I6 Ind. Cas.:750, Salejt (A. E.) v. Ahmed Musaji, 
I9 Ind. Cas. 643, Veerabadran Chetty v. Nataraja 
Desikar, 28 M. 28; t4 M. L. J. 329, distinguished. 

' The words. ''may.issué a commission" are used 
in O. XXVI, r. 4; Civil Procedure Code, in the 
same sense in which they are used in r. 1 of that 
Order mean ‘is given authority to issue a commis- 


, Sion [P. 531, col. 2.] 


Petition, under section I07 of the 
Government of India Act, prayingthe High 
Court to revise an order of the Court of the 


. District Munsif, Mayavaram, dated the 22nd 


Februarv 1922, in Interlocutory Appeal 
No. 67. of 1922, in Original Suit No.. 273 of 
1921. 
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Mr. K. Sankara Sastry, for the Petitioner. 
` "Messis, A. Krishnasami Tyer and C. A. 
Seshagiri Sasiyv, for the ‘Respondents. 

JUDGMENT. case the lower 
‘Court has refused to issue 2- commission 
tor’ the examination of two of the petitioner’s 





witnesses, who live more than 200 milés ' 


from the Court-house, and cannot, therefore; 
be compelled to attend by: ordinary process. 
. The petitioner contends that, as a matter 
j of law, the Court was bound to issue a com- 
‘mission: ‘The respondent’ contends that it 
' was entirely a matter of discretion of the 
Court. The point is one on which reported 
ee spéak with an uncertain voice. 
-The practice in English Courts un- 
doad is that it is a matter of ` judicial 
discretion for the Trying Court to issue a 
commission, and the Calcutta High Court 
has usually interpreted the pertinent sec- 
‘tion of the old and the present Civil Pro- 
cedure Code in that sense; vide cases reported 
as Amrith Nath Jha v. Dhunput Singh (1), 
Adamji Khadi Bhai v. Issuf Ahmed “Mulla 
(2) and Saleji (A. E.) v. Ahmed Musaji (3); 
‘though: in Amirith. Nath Jha v. Daunput 
“Singh (I) it was- held that, ordi- 
narily, when the witness is a stranger resid- 
ing béyond the limits fixed’ bv law for the 
‘Service of direct process, and is not a person 
"under the control of the party applying 
for: the commission, such a commission 
“should ordinarily issue. The Calcutta case of 
Huree Dass Bysack v. Meer Moazzum Hossein 
(4)- may be read as laying down that a party 
“has a legal right to have a commission issued. 
. 3. In the Madras High Court, a Single 
Judgé in Chinnu v.SambandaM eorthi (5), held 
that the matter is one of judicial discretion, 
while a Bench in Vidya Purna v. Seethamma 
(6) held that it was a matter of statutory 
‘right. From-the arguments in the latter 
‘case it clearly appears that the issue argued 
was whether a party had a statutory, right 
to’a'commission or whether the Court Bad 
discretion to refuse it, and the Court held 
that the former view was correct. In Veera: 
badran Chetty v. Nalaraja Desikar (7); 


20 W. R. 2353. 
` 16 Ind. Cas: 750. 
. 19 Ind. Cas, 643. 
15 W. R.,447; 8 B. L. R. App. 16. . 
23 Ind. Cas. 522; 15 M. L. T. 339. 
6) r2 Ind. Cas. 74; 21 M. L. J. 889. 
^ "(7)" 28 M. 38; r4 M. L. J. 329. ` "» 


though the matte: of the issue of-a commis- 


Sion to a witness more than 200 miles from 


‘the Court-house did not arise, it was held 


that the Court had power to refuse direct 
‘process in its inhereht power to prevent 
abuse of its process. ‘` 

4. The balance of authority is in favour 
‘of the view that, ordinarily, in the case of a 
"witness not under the control of the party 
asking for the commission, who resides be- 
yond the limits fixed under O. XVI, r. 
rg (b), Civil Procedure Code, a commission 
Should issue.as a matter of right unless the 
Court is satisfied that a party is merely 
abusing its authority to issue process, and 
that it is not for the Court to decide whether 
the party will be benefited thereby or not. 
‘That is-a matter entirely for the party. 

5. In the present case, the two witnesses 
for whom a-commission was asked are Plead- 
ers residing at Salem, more than 200 miles 
from the Court-house, one being the father 
of the petitioner. Neither is he under his 
control. The lower Court has given no 
definite ground for refusing a commission 
and certainly it does not say that the peti- 
tioner was attempting to abuse its power 
of issuing process. I am satisfied that, 
even if the matter of the issue of the com- 
mission was one within its judicial dereud 
and not a-matter of statutory right, it has 
not exercised that discretion judicially. 

6. Some-useful- guidance may be gained by 
a comparison of the language of O. XXVI, 
r. 4, Civil Procedure Code, with that of I. I. 
In r. i the. word “may” must mean “is 
given authority to." I am not prepared to 
accept the respondent: s suggestion that the 
word “may.” is explained by and refers to 
no more than the alternative method pres- 
cribed ‘of proceeding either by “ interro- 
gatories or otherwise.” I think that rule 
clearly means that, in the case of persons who, 
owing toillness, etc., are unable to attend 
the Court, the Court cannot refuse to issue 
a commission. If that.is not the meaning 
of the rule then it is useless, and if the word 

“may” implies so much in r. I it is reason- 
able to conclude that in-r. 4, where the same 
phrase is used, it has the same meaning, that 


. is, the Court must, when moved, issue a 


commission. 

7. My view, therefore, is, the law directs 
the: Court to issue a commission in a case 
like the present unless it is satisfied that the 
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réquest for the commission is .an abuse of 
its process and that the lower Court has, 
therefore, acted contrary to law. In a case 
where the lower Court has not obeyed the 
law, I think it is clearly the duty of this 
Court to „interfere even in, interlocutory 
proceedings rather than permit a trial to go 
on, on an illegal course which must entail un- 
necessary expenses to the parties and use- 
less waste of time. 
.-&. I, therefore, set aside the lower Court's 

order and direct it.to issue the commission 
prayed for by the petitioner, but before 
issuing the, commission it should decide 
whether the third defendant, the contesting 
tespondent of this petition, is a necessary 
party of that suit. The petitioner will get 
his costs in this petition in any event from 

- third defendant. 


V. N. V. Pelion allowed j 


. 
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NA: FPU R JUDICIAL COMMISSIONER'S 
COURT, 

SECOND CIVIL APPEAL No. 463 OF 1920. 
December 13, 1922. 
Present:—Mr. Hallifax, A. J. C. 
ANANDRAO AND OTHERS—DEFENDANTS— 
APPELLANTS 
UEFSWS 
SARASWA'TIBAI AND ANOTHER— 
—PLAINTIFES AND DEFENDANTS-— 
RESPONDENTS. 

Hindu Law—Widow—Sale to pay off husband's 
debi — Consideration slightly in excess of debt —Sale, 

setting aside of. 

A sale by a Hindu widow to pay off a legal debt 
due by her deceased husband cannot be set aside 
upon payment of the amount which it was neces- 
sary for her to raise to pay off the debt, simply 
because the sale was for a sum which exceeded 
by about one-sixth, the sum actually required for 


the debt. [p. 533, cols. x & 2] 
dir v.Bagalanand Banerjee, 6 Ind. Cas. 


207; 14 C. N. 895, followed, 
Appeal Arai à decree of the Addi- 


tional District Judge, Nagpur, dated the 
27th July 1920, in Civil Appeal ps 2 of 


INDIAN een a 


[1925 . 


Mr. V. V. Chilalo, for the. "vmm 

Mr. M. B. Kinkhede, R. B., for the Re- 
Spondents. 

J UDGMENT. --Venubai, the fourth des l 
fendant in this case, sold to the predecessor- 
in-title of the remaining defendants, who are 
now-appellants, a one-anna share in a village 
out of an eight-anna share which she had 
inherited from her husband on his death 
in 1904. The consideration of the sale was 
stated as two sums of Rs, 100 each and one 
of Rs. 50 advanced on 27th February 1902 
and rst August r9o2 and 18th August 1903 
to Venubais husband and Rs. 250 added . 
to those. amounts as interest up to the date 
of sale, which was 8th September 1906. The 
appellants succeeded in proving the two 
advances of Rs.: roo each alleged by them 
but failedin respect of the third item of Rs. 50. 
In the lower Appellate Court it. has been 
held 'that Venubai.ought to have paid the 
interest on her husband's debts out of the 
income of her estate and was not entitled 
to alienate any part of the estate for payment 
of that interest, though she was entitled to 


-alienate a sufficient portion of the estate . 


to pay off the principal of the debts that 
were proved,- 

(2 I am unable to see how the interest 
on a debt can be called anything but a por- . 
tion of the.debt itself. Doing so here ne- - 
cessarily involves holding that "Venubai 
ough: to have paid out of the income of het 


- estate even the interest for the period be- 


tween the incurring of the debts and the date 
of death of her husband, and that even that 


interest was not a debt due by her husband, 


which is absurd. The interest charged on 
the third sum of Rs. 50, which, it may be 
remarked, was ‘simple interest and not 
compound interest as the learned Additional . 
District Judge seems to haye thought, was 
Rs. 36-12-0, that is to say, the appellants 
have proved Rs. 413-4-0 to be a debt pay- 
able by Venubai's deceased husband but 


have failed in respect of -the remaining 


Rs. 86-12-0, which exceeds one-sixth of the 


- total consideration by less than four rupees. 


. (3) The decree of the lower Appellate 
Court declares that the sale-deed in suit is 


. not binding on the plain:iff, who is the next 


reversioner after Venubai, and,.fu ther, -hat 
she will be entitled to recover possession of 
the property after the dea h o` Venubai by 
payment to bas defendants of. Rs, 2 200 unlesa 


$ 
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that has been. recovered by them out of the 
u:üfruct, and also that she isto get meine 
ptofits for the period between the date of 
Venubai's death and the date on which she 
takes possession and that she will be entit ed 
to'interest at 6 per cent. per annum on 
Rs. 200 for that period. I do not consider 
it necessary to give any reasons for holding 
that stich a decree issued during Venubai's 
lifetime is hopelessly wrong. The only 
possible decree in the case was one dismiss- 
ing thesuitoronédeclaraing that the aliena- 
tion was valid only during the lifetime of 
Venubai, with the possible addition of a 
condition that possession could «only. be 
recovered by the reversionary heir, who- 
ever that might happen to be; on payment 
of a certain sum of money; the terms in re- 
gard to the usufruct and the mesne profits 
are entirely out of place. ; 
(4) The reading of the judgment of the 
Privy Council.in Deputy Commissioner of 
Kheri y. Khanjan Singh (x) by the learned 
Judges in Felaram Roy v. Bagalanand Baner- 
. jee (2) is. preferable to the view taken by 
the same Court in Hari Kissen Bhaiat v. 
Bajrang Sahai Singh (3). In the first of 
these two Calcutta cases the learned Judges 
said: “It has been held by this Court in 
the cases of -Lala:.Chatra Narayan v. Uba 
Kunwari (4) and Sugeeram Begum v. Jud- 
doobuns Suhaye (5) that a sale, such as the 
present, cannot be set aside upon payment 
of the amount which it was necessary for 
‘the widow to raise to pay off a legal debt 
simply because the property sold was not 
sold for a sum which exactly covered that 
dsbt. It would ‘manifestly be impossible 
and possibly prejudicial to the interest cf 
thé estate, if the widow were to be held to 
“be bound in every instance t» sll property 
for payment of a debt due from her husband 
for exactly the sum due to thé creditor. And 
we are of opinion that their Lordships of the 
Privy Council did not intend to lay down 
àüy such rule.” - 


* 


(5) In this case it is not su gested that 


1% 


.., {1) 29 A 331; 9 Bom. L. R 5913; 5 C. L. J 344; 
rE C. W. N 474; 4 A. E. J 232; 2 M, Le T.145; 17 
M. L. J 233; 18 O. C 117; 34 I. A 72 (P. C). 

Ex 6 Ind Cas 207; 14 C. W. N 895. 
. (3) 1 Ind Cas 434; 13 C. W. N 544; 9 C. L. J 453. 
(4 1 B: L. R.A. C. J.) ;i Ind. Dec. (N. S.) 


. 252. v rss 
CES W, R 284. 


-in regard to the smaller part. 


there was'any cheating of the widow in res; 
pect of the third item of Rs. 50; payment o! 
that amount to hér father-in-law has merely 
failed of separate and direct proof. In the 
circumstances, it might well have been held 
that that procf necessarily followed from 
the direct proof that much the larger part 
of the money had been paid and the wid w 
believed and said that this small part had 
also been paid, when these matters were 
added to a certain amount of direct evidence 
It stands, 
however, as a finding which cannot now be 
disturbed, that payment of the Rs. 50 to 
Venubai’s father-in-law has not been proved. 
The position then is, that Venubai sold the 
one-anna share for Rs. 500 of which not 
more than R$. 413-4-0 was a debt due by 
her husband ; the remainder she received in 
some form or other, but in no way that 
would justify an alienation of thé property 
for it. The principles stated in the passagé 
quoted abovefrom Felavam Roy v. Bagaia- 
nand Banerjee (2) seems to me to justify 
the whole alienation. The decree of the 
lower Appellate Court will, therefore, be 
set aside and a decree will issue dismissing 
the plaintiff’s suit. The plaintiff must pay 
all the costs of the litigation in all three 


. Courts. 


W. C. A, Decree sel aside. Ø 


MADRAS HIGH COURT. 
Crvir, APPEAL, NO. 75 OF 1921, 
| October 26, 1922. 

Prescni -—Mr. Justice Krishnan 

- and Mr. Justice Ramesam. ; 
: ANNADANA’ JADAYA GOUNDER-- 
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Hindu - Law—Impartible  jagir—Succession — 
joint family property ov separate properiy—Senior 
braüch renouncing Dy arrangement right of succes- 
sions Non-division of status— Effect of arrangement, 
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' Succession to an impartible estate under the 
Hindu Law is governed by the rule of survivorship 
if it is joint family property and by the rule of 
. inheritance to separate property if it is a separate 
property; and if the rule of survivorship applies, 
the senior member of the senior line is entitled to 
succeed.. [p, 535, cols. x & 2.] 

. In am.impartible jaghir, one of the jaghirdars 
was succeeded not by his first son who was ofa 
weak mind but by his second son, and under an 
arrangement the succession of the jaghir there- 
after for nearly roo years and for four generations 
continued in the junior branch. An unsuccess- 
ful attempt was once made by a member of the 
senior branch by litigation to get back the jaghir. 
There was no partible property ‘belonging to the 
family besides the jaghir. Members of both the 
branches of the family resided in the ancestral 
homes though separately. "There was no distinct 
or positive act of division of status and the last 
jaghivdar in the junior line died without male 
issue. In a suit by the mother against the senior 


member of the senior branch who got into pos- . 


session of jaghiv : 


Held, that the effect of the family arrangement: 


was merely to substitute the junior line for the 
senior line to succeed to the Poligarship, but did not 
affect the jaghir being held as joint family prop- 
erty, and therights of ‘survivorship subsisting in the 
senior branch. The possession of the second line 
being consistent with the continuance of the joint 
family rights did not make the jaghir the separate 
property of the second line by adverse possession. 
The family continued.to be joint! in status and on 
the death of the last jaghirdar without male issue, 
the senior member of the senior branch was entitled 
to succeed by right of survivorship iu preference 
o the mother. [p. 536, cols. x & 2.] nb. 
Per Ramesam, J.—When the individuals of a 
line renounce their right to an impartible estate 
and those of another take by a family arrangement, 
the persons who take the estate by the arrangement 
do so by an act not hostile in the sense that the 
members of the former line cease to be members 
of the joint family but hostile only to the extent 
that, as long as the latter line lasts, the members 
of the former line cannot claim it. A litigation 
as to the right to hold the estate between two 
such lines does not necessarily effect a complete 
separation. fp. 542, cols. I & 2.] 


The holder of an impartible estate cannot, by 
giving a notice to the junior members that he in- 
tends to be divided in status as regards all the par- 
tible and impartible properties, put an end to the 
rights of the junior members over the impartible 
estate. Such a notice destroys the undivided 
status only as to the partible properties. fp. 
547, col, 1.] ‘ 

Katama Natchiar v. Rajah of Shivagunga, 9 M. I. 


A. 539; 2 W. R.P.C. 31; 1 Suth. P. C. J. 520; 2 Sar. 
P.C. J. 25; 19 E.R. 843," Baijnath Prasad Singh: 


v.Tej Balt Singh, 60 Ind: Cas 534; 43 A. 228; 19 A, 


L.J..317; 33 C. L.J. 388; 40 M.L.J. 387; (1921) M. W.. 


N. 300; 25 C. W.N. 564; 2 P. L. T 257; 23 Bom. L. R. 
654; 3 U. P. L.R. (P. C)35; 29 M. L. T. 359 (P. C.), 
Naraganti — Achammagaru v. 


Nayanwaru, 4 M. 250; 1 Ind, Dec.: (N.. s. IOIO, 
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. properties and outstandings 


Venkatachalapati- 


5 [1923; 


v. Kachi Yuva Rengappa Kalakka -Thola Udayar, 
( Udayarpalayam case), 32 Y. A. 2613; 2 C. L. J. 2315.7 
10 C.W.N. 95; 15 M.1,.]. 312; 2 A.L: J. 845; 7 Bom. 
L. R 907; 1M. L. T. 12; 28 M. 508; 8Sar. P. C. J. 
855 (P. C.), Muttuvaduganadha Tevar v. Periasami 
Tevar, 23 I. A. 128; 19 M 451; 6 M. I. J. 149; 7 
Sar P. C. J. 83; 6 Ind Dec. (N. $.) 1020, followed. . 
Tara Kumari v.. Chaturbhuj Narayan Singh, 
30 Ind. Cas. 833; 42 C. 1179; x9 C. W.N. rrrg;-29, 
M. L. J 3713; 38 M. L. T 228; 2 L. W 843; 13 A. LGJ- 
1034; 17. Bom. L. R 1012; 22 C. L. J. 498; (1915) 
MW. N 717; 42 I. A 192(P.C.), Gurusami Pandiyan- 
v. Sendatti Kalai Pandia, 61 Ind. Cas. 242; 44 M. 
1; 39 M. L. J. 529; (1920) M. W.'N *660; 28 M L.T. 
365, Periasami v. Periasami  (Padamatur.case), 5.1.- 
A. 61; IM. 312; 2 C. L. R. 81; 3 Sar. P.C.J. 795; 3 
Suth P. C. J. 508; r Ind. Dec. (xN. s) .208, (P. C. 
Muthusami Mudaliar yv. Nallakulantha Mudaliar, 
18 M. 418; 6 Ind. Dec. (N. 5.) 640, distinguished: ' 
- Appeal against a decree of the District 
Court, South Arcot,.in Original Suit No.-13:° 
of 1916. SEE 
- Messrs. T. R.. Venkatarama Sastriay and’ 


T. M. Krishnaswami Iver and K. S. Sankara 
Iyer, for the Appellant. M 
. Messrs. A. Krishnaswamt Iyer ^ and - 
M. S. Venkatrama Iyer and P. S. Chandra-: 
sekaara Aiyar for the Respondents. . 


This appeal coming on for hearing cn” 
the 26th, 27th and 28th of September. 
respectively, and the 2nd and 3rd of October. 
1922, respectively, and having stood over, 
for consideration till this day, the Ccut 
delivered the following "E a 

JUDGMENT. M 

Krishnan, J.— This is an appeal by the. 
first defendant against the decree `of. the 
District Judge of South Arcot in Original 
Suit No. 13 of 1916 on his file. The suit 
was brought by the plaintiffs to recover. 
possession of the impartible estate known as 
Jadaya Gougdar Jaghir, one ef the bill 
Jaghirs on the Kal ayan hills in South Arcot, 
and also the moveable and immoveable 
descrihed in 
Schedules B, C and D. The Jaghir is 
one of the estates included in the Schedule 
of the Madras Impartible Estates Act, . II 
of 1904, and is thus made inalienable by the 
holder bevond his lifetime. ' The last holder 
of the Jaghir was one Naranappa Jadaya 
Goundar; the Jaghirdars are given the 
honorific title of Jadaya Goundars: He 
died in rgr4 leaving a Will; which is: not now 
disputed, by which He bequeathed all: his 
properties to the second plaintiff: The . first 


. plaintiffs his-mother and the heir-at-law : 
Kachi Kaliyana Rengappa Kelakka Theola Udayay , 


to his separate properties, as he left no issue." 
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The two plaintiffs sue jointly, the second 
plaintiff as the beneficiary under the Will and 
first plaintiff as the heir-at-law in case the 


Willis found to be invalid. Clearly, the Will. 


isof no effect by reason of Madras Act II of 
I904 to pass the Jaghir to the second plain- 
tiff. The District Judge gave a decree for the 
Jaghir to the first plaintiff as the heir-at- 
law and to the second plaintiff for the prop- 
erties in the other schedules-which he: found 
to be self-acquisitions of Naranappa. Appeal 
No. 75 of 192i is against that decree. 
The first defendant himself had brought a 
suit, Original Suit No. 50 of 1916, against the 
fitst plaintiff and others tó recover a house 
1n Akkarapalayam in their possession which 
he claimed to be a part of the Jaghir which, 
áccoiding to him, passed to him on the death 
of the last holder by the right o£ survivorship 
taken with the rule of lineal primogeniture. 
The District Judge held that the house was 


not part of the Jaghir, and having already : 


held in the connected suit Original Suit No. 13 
of 19:6, which was tried with this suit that 
he was not entitled to the Jaghir itself dis- 
missed his suit. Appeal No. 76 of 1921 is 
against that decree.' | 
The main question for decision is, who is 
entitled to succeed to the Jaghir on the death 
of the last holder. That would depend upon 
whether tlie Jaghir in his hands was the joint 
family property of himself and the defendant 
and others or his separate or self-acquired 
property. It is a well-settled proposition of 
law that the succession to an impartible 
estate is governed by the rule of survivorzhip 
ifitisjoint family property and by the rule of 
inheritance to ‘separate ‘property if it is 
‘separate property. "That was so laid 
down in Kawuma Natchar v. Rajah of 
Shivagunga (1) and has since been 
affirmed in several cases, the last one being 
the case in Batjnath Prasad Singh v. Tei Bah 
Singh (2). In the present case there is no 
difficulty in choosing a single individual out 
of a class for the Jaghirship, for it is conceded 
that if the rule of survivorship applies, the 
Ist defendant is entitled as the senior member 


. (1) 9 M. I. A 539; 2 W. R. P. C 31; 1Suth P. C. J, 
520; 2 Sar. P. C. J. 25; 19 E. R., 843. i 
(2) 60 Ind Cas 534; 43 A 228; 19 A. L. J 317; 33 
C. L. J 388; 4o M. L. J 387; (1921) M. W. N 300; 
25 C. W. N 564; 2 P. L. T 257; 23 Bom. L. R 654; 
3 U. P. I. &- (P. C) 351 29 M. In T. 358 (P. C). — 


Naranappa, the last holder. 


of the senior line, whereas if the ruie as to 
Succession to the separate estate applies the 
Ist plaintiff, the mother, is entitled. 

We have thus to address ourselves to the 
question whether on the evidence in this case 


the Distiict Judge was right in holding that 


the Jaghit was the separate propercy ot 
A genealogical 
table showing the relationship between the 
first defendant and Naranappa arid others is 
attached to the judgment of the lower Court 
and has been accepted as correct by. both 
paities. That shows that one Lakshmanappa 
was the twenty-ninth Jaghirdar. We know 
that Lakshmanappa was succeeded in 1822 
not by his eldest son Ramappa who was said 
to have been of weak mind, nor by his son 
Kannappa who was born at the time but was 
a minor of 5 years oi age, but by his second 
son Annadana and the Jaghir has continued 
in his junior line till now, that is, for four 
generations. What exactly happened in 
1822 when the senior line was set aside in 
favour of the junior line is not clear ; nearly 
100 years having elapsed there is naturally 
no direct evidence about it. We must gather ` 
what we can about it from the proceedings 
and the judgments of the First Court and of 
the High Court in Original Suit No. 7 of,1875 
brought by the widow of the 3xst Jaghirdar 
as guardian of her minor son, Annadana; tg 
recover the estate for him from Lakshman- 
appa of the senior branch who had usurped it. 
The plaint and the written statement in it 
and the decree and the judgment of the First 
Court are marked tcgether as Exhibit B, 
the judgment of the High Court as Exhibit C 
and the decreé as Exhibit D. In that suit 
the plaintiff Annadana succeeded in recover- 
ing the estate and he became the 32nd Jaghir- 
dar. The judgment of the Trial Judge deals 
more with the question whether the then 
plaintiff's mother was properly married and 
whether plaintiff was a legitimate child than 
with what happened in 1822, as he held as a 
point of law that Annadana, the 30th Jaghir- 
dar, having succeeded to the estate his 
descendants had a preferential claim to it. 


‘He has, however, made some remarks in his 


judgment which are in point. He says that 
“ the old father (the 29th Taghirdar) yielded 
the title to him (the 30th man) before he 
himself died" and ''that the defendant 
there (who was of the senior branch) was the 
next heir according to the ordinary iule of. 
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a legitimate child." ‘The latter, however, is 
only an opinion of the Judge and we cannot 
attach much weight to it. 

In the judgment of the High Court some- 
thing more appears as regards the point before 
us. Their Lordships say: “We think the 
plaintiff's claim may be regarded as resting 
on family arrangement made in 1820 and 
not challenged until the death of the minor 
plaintiffs father in 1866. Regarding the 
29th Poligar who possessed the proprietary 
right. in the property it was competent to 
him with the members of his family to alter 
. the succession by the arrangement referred 
to." What exactly the arrangement was 
and what its scope was it is not possible to 
gather from the records. .It was suggested 
for the respondents that what the 29th Poli- 
gar did was to make a gift of the Jaghir to 
his second son before he died and the Jaghir 
Was thus self-acquired property in his hands. 
Though according to the decision in Saríaj 
Kuari v. Deoraj Kuari (3).he could have 
probably made a gift, Madras Act II of 1904 
not having been yet passed, there is no evi- 
dence on which we can hold that the arrange- 
ment in 1820 or 1822 was in the nature of a 
gift. The most that we can reasonably infer 
b the evidence is that here we have an 
arrangement similar to that in Naragunty 
Luichmeedavamah v. Vengama Naidoo (4) 
and Naraganit Achammagaru v. Venkata- 
chalapats Nayanvaru (5). The result 

of the arrangement was practically to 
substitute the junior line for thé 
senior line to succeed to the Poligarship 
but there is no evidence of any 
further interference with the right of the 
senior line. It did not affect the Jaghir 
being held as joint family property and the 
right of survivorship subsisting in the senior 
branch as well as iu the two junior branches 
of the 30th Poligar’s brothers. 

edigree). The possession of the second 
line being consistent, with the joint family 
tights continuing, it cannot be treated as 
inaking the Jaghir the separate property 
óf the second line by adverse possession. 
The effect of that possession is no more than 


(3) T6 A. 272; 15 L A.,51; 5 Sar. P. C. J. 
12 Ind. Jur. 213; 6 Ind. Dec. (N. S.) 182 (P. C). 

Pd a card A E ey 
J. 460; I Sar. P. C. J. 826; 19 E. R. 666. 

- (5) 4 M. 250; 1 Ind; Dec. (N. S.) 1010, 


(See the ' 


139; 


that of the arrangement itself The failure 
of Lakshmanappa of the first line in Original 
Suit No. 7 of 1875 did not result in any 
separation either; the suit was decreed in 
favour of the minor of the secondline only on 
the footing that the arrangement in 1820 was 
not a temporary one, as Lakshmanappa 
contended, but was effective in continuing 
the Jaghirship in that line. Now, that that 
line has become extinct a new position has 
arisen and there is nothing in the two judg- 
ments to prevent the senior line from claim- 
ing. the Jaghir now by survivorship, 

In this connection reference may also be 
made to the entry in Inam Register, Exhibit 
111. where in column 19 the heirs of the 31st 
Jaghirdar are given and they include mem- 
bers of the lines senior and junior to the 
then Jaghirdar’s line. This is a strong indi- 
cation that the joint family character of the 
Jaghir wa not destroyed by what happened 
in 1820 or 1822. ` 

The learned Vakil for the respondents 
then argued that the conduct of the parties 
showed that the two lines had become 
separate at some time or other and that 
the Jaghir was treated as the separate 


property of Naranappa’s line. As apparently 


this family had no other joint properties 
of any value except the Jaghir he could not 
point to any particular act of partition or 
division, and he, therefore, contended that 
it was sufficient for his clients to show that 
Naranappa was divided in status from his 
cousins of the senior line. Itis very doubtful 
if the owner of an impartible estate cam get 
himself divided in status with reference to 
that estate by a mere unilateral declaration 
so as to destroy the joint family right of 
succession by survivorship to it which the 
members have. Itis not, however, necessary 
to decide this question here, for we have no 
evidence of any such express declaration or 
of anything from which it could be inferred. 

The learned Vakil for the respondents 
then - relied on the following circumstances 
as showing separation, v1z.:— 

(i) The removal of the residence of the 
Jaghirdars to Pottayam in 1872 and their 
continuance to live there ever after, whereas 
the other members of the family continued 
in the ancestral place of Chinna Tirupati ; 

(2) The absence.of evidence to show 
that the senior line kept up any rights iu 
the J aghir, 
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(3 The absence of evidence of any 
application for help made by the members 
' of the senior line to the Jaghirdar ; 

(4) The absence of any consciousness of 
the-existerice of a joint family when guardian- 
Ship proceedings took place in 1901; 

(5) Proof of the hostile attitude of the 
senior line in the patia proceedings in 1898 ; 

(6) Separate living and separate mess 
for 30 or 40 years ; 

(7) Proof of non-participation in the 
worship at Chinna Tirupati temple and in 
the annual Durbar held by the Jaghirdars ; 

(8) Absence of a single joint dealing of 
the senior line with the Jaghirdar, all 
dealings being separate ; and 

(9) The fact that the members of the 
senior branch were treated just like any 
ordinary vyot with reference to collection 
of forest produce. 

My learned brother has dealt with the 
evidence on these points at very great 
length and as I agree with his conclusions 
itis unnecessary to burden the record with d 
further discussion of the details of that 
evidence. It is clear that even if all the 
above points are found in favour of the 
first plaintiff, it is insufficient to establish 
that the Jaghir had become the separate 
property of the last holder. The points 
urged are all consistent with the Jaghir 
continuing as the joint family property of 
the members of,all the branches, Consider- 
able reliance was placed by the respondents' 
Vakil on the ruling of the Privy Council in 
Tara Kumari v. Chatuybhuj Narayan Singh 
(6) and the recent ruling of this Court 4n 
Gurusami Pandiyan v. Sendatti Kalat Pandia 
(7) following that case. It is frue that the 
recent Privy Council case in Bazjnath 
Prasad Singh v. Tei Balt Singh (2) does not 
refer to the case in Tava Kumari v. Chatur- 
. bhuj Narayan Singh (6) and that case 
must still be treated as of authority. Iam, 
therefore, inclined to think that to show 
that an impartible estate has become 
the separate property of the holder 
itis not absolutely necessary to prove 


(6) 30 Ind. Cas. 833; 42 C. t179; 19 C. W N. 
III9; 29 M. L. J. 371; 18 M. L. T. 228; 2 L. W. 843; 
I3 A. L: J. 1034; 17 Bom. L. R. 1012; 22 C. L. J. 
498; (1915) M. W. N. 717; 42 I. A. 192 (P. C). 

17) Si Ind. Càs. 242; 44 M. i; 39 M, L. J- 529; 
(1920) M. W. N. 660; 28 M. Le T. 365. 


that there was some express division in which 
that property was involved or that the 
rights of others in it were abandoned. Each 
case has‘to be decided on its own facts. 
The present case, however, is completely 
distinguishable from Tara Kumari v, 
Chaturbhuj Narayan Singh (6) and Guru- 
sami Pandiyan v. Sendatii Kalai Pandia 
(7), aS in both those cases the indications 
of the Zémindar being the separate estate 
of the last holder were much stronger. 
Furthermore,our decision in Gurusami Pandi- 
yan v. Sendalti Kalai Pandia (7) is now in 
appeal hefore the Privy Council. Consider- 
ing the whole of the evidence, I agree with 
my: learned brother that it falls short of 
proving that the joint family rights of the 
first defendant’s line inthe Jaghir were 
extinguished at any time. In the hands of 
Naranappa, the last holder, the Jaghir must 
be looked upon as joint family property and 
not as his sepafaté property and the finding 
on Issues Nos. 3 and 4 must be in favour of 
the first defendant. In this view Issue No. 5 
requires no discussion, but I may add that 
I agree with my learned brother that tle 
finding of the District Judge om the point 
is correct, Issue No. 2 was expressly given 
up and the other issues were not argued 
before us. 

In the result, Appeal No. 75 of Igar if 
allowed and the suit dismissed so far ds the 
Jaghir is concerned and thé rest of the 
appealis dismissed ; the first respondent will 
pay the appellant's costs in both Courts 
calculated on the value of the Jaghir given 
in thesuit. The appeal is wholly dismissed 
against the second respondent with costs 
payable by the appellant calculated on the 
relief claimed against him. 


Ramesam, J.—The suit, out of which 
this appeal arises, was filed by two plaintiffs 


‘to recover certain properties described in 


Schedules A, B, C and D attached to tlie 
plaint. Of these, the property described in 
Schedule A is the Jadaya:Goundan Jaghir 
in the South Arcot District, which has been 
declared to be impartible by Madras Act II 
of 1904 (vide Schedule to the Act). The 
second plaintiff claimed the properties as the 
devisee under the Wiil o* the last Jaghirdar, 
Narayanappa, who died on 17th August 
1914. ‘Ihe first plaintiff claimed, in the 
alterna tive, as the heir, of Narayanappa 
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The District Judge of South Arcot gave 
a decree to the first plaintiff for the Jaghir 
and to the second plaintiff for the properties 
in Schedules B, C and D. The first defendant 
(who ‘will’ be referred to héreafter as the 
defendant, being the only contesting defend- 
ant) appeals.: The appeal has not been 
pressed so far as the properties decreed to 
the second plaintiff are concerned. (Vide 
6th, oth and roth Issues) It has been 
argued only in respect of the Jaghir which 
was ‘decreed to the first plaintiff, who will 
-hereafter be referred to: as the plaintiff. 

The plaintiff is the mother of the last 
Jaghirdar, Narayanappa, and the defendant 
is his cousin. The following genealogical 
tree shows the parties and a few other 
relations, some of whom have figured in 
the ‘suit as witnesses :— 

LAKSHMANAPPA. I, 
(29th. ai 


4 | | | 
Ramappa, AnnadanalI, Vengappa. Eonappa,: 
3s 1820—1860, 


- (30th Jaghirdar) Jadayappa, 
| Jas (R. No. 7). 
Lakshmanappa IT, 
-1860— 18660, 


+ |» (31st Jaghirdar) l 


"|' Annadana II, 
` (32nd Jaghirdar) 
1866—1901 
(R. No. 1.) 
M. Konammal 


Narayanappa, à i 
(1901— 10914). 


"e 


e TEN Lakshmanappa, Muthivappa, 
4 uS "p. 


Lakshmanappa, 
(R. No. 3.) 
ewe eer 
- | | 
. . .'Tirumalappa, Kanappa, 
(D. W. No. 2.) 


Fon pin rad 


Perumal, 


| 
Annadana,  Muthnsamy, 
(alive). 


(defendant). (alive). : 


| | | 
' Xonappa, Ramappa. Lakshma- Vadamalai, 


“(Hill Munsif, (R. No. 5). nappa, (P. W, No. 8). ' 
No 0). . 


:aliveR.No.4). - (R 


~...” - 


The common ancestor in the above pedigree, 
Lakshmanappa I, died in 1822, leaving 
four sons, of whom the eldest was Ramappa 


and the second was AnnadanaJ. Annadanal `` 


held the Jaghir from 1820 up to his death 
in 1860, when he was succeeded by his son, 
Lakshmanappa II, who held it till 1866, 
when he died leaving a minor son Annadana 
II. It appears that Lakshmanappa, grand- 
son of Ramappa, managed the property as 
the guardian of Annadana II till the end 
of 1871 but usurped the estate in 1872. 
A suit was filed by the mother of the minor 
as his next friend to recover the possession of 
the estate (Original Suit No. 7 of 1875). It 
was decreed by the Judge of the Small Cause 
Court at Cuddalore in November 1876 and 
the decree was affirmed in appeal (Regular 
Appeal No. 116 of 1876) by the High Court 
(Sir Walter Morgan, C. J., and -Kindersley, 
J.) on 7th May, 1877. Annadana II held 
the estate till his death in Igor, when he was 
succeeded by his son, Narayanappa, whose 
death in 1914 has given rise to the present 
litigation. The defendant, claiming to be 
the person on whom the estate has devolved 
by survivorship on the ground that, though 
impartible and capable of being held only 
by a single person at a time, it was still the 
joint family property of the family, took 
possession of the estate and even gone 
through the ceremony of installation (v:de 
paragraph 98 of the Judge's judgment). The 
plaintiff, on the other hand, contends that 
it was the “separate and absolute property” 
of the several holders of the estate who keld 
it since 1820. (Vide paragraph ir of the: 
plaint). This is the most important point in 
the case. Before dealing with it, I will 
dispose of the other points in the case to 
clear the ground. 


The learned Vakil for the appellant has 
expressly stated before us that he does not 
press the technical objection which is the 
subject of the 2nd Issue. He made no 
reference to the Ist, 7th and 8th Issues. 
The only Issues pressed before us are the 
3rd, 4th and 5th. So far as the 5th Issue, 
which raises the existence of a custom by 
which women are disqualified-from holding 


“the Palayam, is concerned, I agree with the: 


learned Judge’s finding that no such custom 
has been made out. I agree with his reasons 
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as given in paragraphs 96 to 108 of his judg- 
ment. In the first place, it does not appear 
that the' practice of prostration before a’ 
Jaghirdar ` at the annüal Pongal (January 
14th) *darbar has anything to'do with spirit- 
ual" Héadship. There has been no instance 
within living memory in which the succession 
in the direct male line has failed. Again, 
it cannot be said that the ceremony of 
installation; when” the Ur Goundan placés 
a mark on the forehead of the Jaghirdar 
(if à male); confers the title on the Jaghirdar. 
Thé same’ remarks apply to the functions 


of a Jaghirdar at the annual festival in the: 


month of Peratasi (October to November) 
for the Idol in the temple of Chinna Thiru- 
pathi. If women cannot perform these 
fünctions, either they may not be performed 
at all or will be done through a deputy.: 
Anyhow, the matter has no bearing om the 
right to the estate. l 


- There remain the 3rd and 4th Issues: for 
consideration. 
and facts on these Issues, it is necessary to 
describe the nature of the estate and of its 
people, so that the facts in the evidence 
may be understood im their proper setting. 
This estate, like four other similar estates,’ 
is situated in'the Kalravan Hills, threé of the’ 
éstates (including the one now in question) 
being in the portion of the hills which are in: 
the South ‘Arcot District and the other two 
béing in the-Chinna Kalrayan Hills which’ 
are in tbe neighbouring District of Salem.’ 
The ‘suit’ estate’ is divided into four Nads 
or sub-divisions) containing 40 villages, 

he population of which was-10 009 in the: 

Gensüs of Toor.- " But the Villages are 
merely fortuitous collections of huts with 
no definite boundaries and containing in 
several instances less than a dozen persons 
and the number of them has varied consider- 
ably at different“ times and in different 
reports: . In charge of'each Nad is a Mooppan 
who collects the revenue and córresponds 
to: thé Revenue ‘Inspector of Government 
villages, and whose post is hereditary. 
Every: village- has a Heddman called the 
Goundan or Moneygar and a menial servant 
known- as thé Kangany. The Nattan has 
peons called NASEN EGBIN: 


. * 


‘The hill villages: are never surveyed, : 


Before . examining the” law. 


Only five of the villages of the suit Jaghir 
are situated on the low grounds below: the ' 
hills. On the: hills, the revenue is raised - 
in a curiously, primitive and patriarchal’ 

manner which is perhaps without a parallel 

in any other part ofthe Presidency outside: 

the Agencies of the three: Northern. Dis-^ 

tricts. A large part of it'is derived from 

such old fashioned imposts as plough taxes ' 
and poll taxes. The poll tax is levied’ at 

Rs. 2 per annum for every married coiiple 

and annas eight for each widower or 

bachelorabove the age of ten years. Women’ 
are exempt. ‘There is also a tax of 12 arinás 
on each plough, on payment of which a' 
man is allowed to cultivate as- much land 
as he likes. Other contributions: levied’ 

are two annas from each married, and-anna: 
one from each unmarried, man towards 
the celebration of the festival at the Chinna? 
Thirupathi temple: the same amotints 

towards ‘the Poligar's expenses for Pongal 5 
annas two and a half for Road-cess and (in: 
the Jadaya Goundan hills) annas two for GHee 

for the Poligar. Miscellaneous payments tà. 
the Poligar include subscriptions to the 
cost of weddings and funerais in his family’ 

and a fee (of Rs. 3 to Rs. 5) for permissióni 
to contract a marriage. Moreover, menial 

services in his house are performed: for 

nothing by his subjects, men coming for a ` 
week or so at a time and hewing fiis wend. 
and drawing his water. 


“Other considerable items in the revenue: ` 
are the receipt from timber and foiest. 
produce and from monopolies. The niono- 
poly income is derived by leasing to some 
merchant of the plains the right tó buy the- 
Cultivators’ grain at a fixed price below the 
market rate. The #yois are obliged: to 
sell this man certain kinds of produce: at 
these fixed rates. - ~ 


“The cultivation on the hilis is either pér- 
manent or shifting. The former is carriéd: 
on the level tops of the hills, which have 
long been cleared of. practically all their: 
growth; and‘ the latter ón the: wooded 
slopes, the jungle being cleared and-bürnt,- 


: the ground ploughed, and tlie seéd ‘sown 
broadcast. 


"After ‘one or two crops have 
been thus. taken off it, the: land is left t Tallow’ 
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for a time until the growth has re-estab- 
lished itself, when tne process is repeated.” 
(South Arcot Gazetteer, pages 329—333). 
The Vakil for the resportdent expressly 
stated before us that he would put his case 
of ‘absolute and separate property’ in 
two ways in the alternative. (I) 
branch and the defendant’s branch became 
divided in 1820, when his ancestor Anna- 
dana I obtained it, and ever since both 
benches have been separate. (2) Even 
if the family did not become divided in x820 
they became divided in 1872. In either 
case, he relies on the conduct of the family 
since 1872 as evidence of separation. In 
the first case, he also relies on the fact 
that the junior branch has superseded the 
senior branch in 1820, as evidence of hostile 
Or adverse possession since that date. 
, It is necessary, therefore, to examine the 
events that happenedin 1820 and to prop- 
erly "estimate their legal significance. In 


paragraph 11 of his judgment, the District 


et 


Judge stated : “Itis common ground that the 
eldest, Ramappa, wes passed over in the 
succession for the reason that lie was a 
person of weak mind. Annadana appears 
to have succeeded about the year 1820, in 
the lifetime of his father, as the 30th Poli- 
gar.” . Apparently, this statement was 
based on similar statements in Exhibits 
B and C. In the judgment of Mr. (after- 
wards Mr. Justice) Parker, in paragraph 9, he 
States: “It appears indeed that the old 
father yielded the title to him in 1820 before 
he himself died." Again in the judgment 
of the High Court (Exhibit C) we have got 
the following passage: “In the judgment 
of the Court “below it is stated, and the docu- 
ment No. 360 among the printed papers sup- 
ports this view, that his father in his old age 
had relinquished to him the title and that 
this happened in 1820 some time before the 
father died. It is admitted that the eldest 
son, Ramappa, was a person of weak mind, 
and that his son; Kanuappa, then born, 
was an infant of tender years. We think 
it may be gathered from the evidence that 
by an arrangement . between the Poligar 
and the adult members of his family the 
Palavam was transferred to his son Anna- 
dana and also that intimation of this was 
given to the Revenue Officials and was 
recorded by them.” Again, 
paragraph they say: “ Wethink that the 


His: 


in the next ` 


plaintiff's claim may be regarded as resting 
on family arrangement made in 1820 and not 
challenged until the death of the minor 
plaintiff's father in 1866. Regarding the 
29th Poligar Lakshmanappa Jadava 
Goundan as in effect possessed the pro- 
prietary right in the property, it was com- 
petent to him with the members of his family 
to alter the succession by the arrangement 
referred to." "Theirl,ordships then proceed 
to find that the arrangement was not tém- 
porary but permanent so that the senior 
line had lost its right to hold the estate so 
iong as the junior iine has not failed. 

. The two sets of casés (1) Naragunty 
Lutchmeedavamah v. Vengama Naidoo (4) and 
Naraganti Achammagaru v. Venkatachalap- 
pati Nayanivaru (5) [a case approved of by 
Lord Macnaughten in Kachi — Kaliyana 
Rengappa Kalakka Thola Udayar v. 
Kachi Yuva Rengappa Kalakka Thola 
Udayar (Udayaipalayam Case) (8) by 
Lord Hobhouse impliedly in Muttuvadu- 
ganadha Tevar vw. Periasami Tevar (9) 
and by Lord Dunedin in Batjnath Prasad 
Singh v. Tej Bali Singh (2)] and (2) Stree 


Rajah Y anumula Venkayamah v. Stree Rajah ` 


Yanumula Boochia Venkondora (xo) and 


 Gavuridevamma Garu v. Ramandora Garu (1x) 


Show that when a line in the family hold- 
ing an impartible estate has been supér- 
seded by another, this may be consistent 
with the former still continuing to he part 
of the joint family along with the latter, tlie 
only result of the supersession being that 
the headship of the family [to use Lord 
Dunedin's larguage in Baijnath Prasad 
Singh v. Tej Bali Singh (2Y] including the 
right to hold the estate will be in the super- . 
seding line, and the superseded line will 
be relegated to a subordinate position. In 
the first set of decisions, the history of the 
family can be easily seen with the help of 
the following pedigree [there being a print- 
ing mistake in the pedigree given in the 
margin of page 251 of 4 Madras in Naraganti 
Achammagaru v. Venkatachalapati Nayant- 
varu (5)]:— 

u 2 I. A 261; 2 C. L. J 231; 10 C. W. N 9s; 15 

r0 2 A. L. J 845; 2 L. R 907; I M. 

or 28 M. 508; 8 Sar. P. C. J. 855 (P. C). 

» 9 23 I. A; r28; 19 Mu 451; 6 M. L. Je 149;-7 Sar, 

Code B37 6 Ind. Dec. (N. S.) 1020 (P. C). 

P 103 M. I. A. 333; 2 Suth P. C. J. 302; 2 Sar, 
P. C. Pat 20 E. ps 

(i1 6 M. HL. C, R 
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- ra ` | 
Vengamma, (2) Krishnappa, (3) 


Venkatachalapati, § Vengamma, (1) 


| 
Venkatappa, (5). Anantappa, (6) 


Vengamma, (7) 


rd 
= 
e 
"d 
d 
"^ Venkatappa, (8) 
widow 
Lakshmidevamma. 
nu | ib | 
Krishnappa, Muddu- Kuppi, (9) Gopal, 
| krishnama. (respondent 
Raniasani | in the SPA 
Vengamma in 4'Ma 
Venkatachalapati, (10 250). 


(appellant in one ; 
cf the appealsin (appellant in another 

4 Mad. 250). appeal of 4 Mad. 250). 

The figures attached to the names indi- 
cate the orderin which the Polliem was held. 

The following points appear in the history 
of the case: 

(x), The elder line was superseded by the 
younger line after the second Poligar’s death. 

(5) The younger line was again supersed- 
ed by the elder line after the fourth Poligar’s 
death. 

(3) When Kuppi sued Venkatappa (8th 
Poligar) in Original Suit No, 24 of 1831, the 
latter pleaded, among other pleas, a jus 
tertii, that even if the adoption on which 
he relied was not true, the title of Kuppi's 
elder brothers to succeed to the 7th Poligar 
(Vengamma) was better than Kuppi’s, on 
the footing that both branches were mem- 
bers of an undivided family. Kuppi replied 
that his elder brothers renounced their right 
of succession in his favour. Kuppi failed 
in, this suit. 

(4) On 8th Poligar’s death, Kuppi sued 
his widow Lakshmidevamma, ‘The suit was 
based on the footing of an undivided family 
comprising both branches. He succeeded 
in the High Court and the Judicial Commit- 
tee [Naragunty Luchadavamat v. Vengama 
Naidu (4). It is noteworthy that the two 
branches continued joint even after a litiga- 
tion -between them (as mentioned ‘in the 
preceding paragraph). 
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(5) In the actual litigations which were 
the subject of Naragant Achammagarw v. 
Venkatachalapati Nayamwara (5), the 
effect of the ‘renunciation by the elder 
brothers of Kuppi had to be considered, 
At page 260 their Lordships say: 
"When in 183r he re-commenced proceed- 
ings, the Palayam was in the hands of 


a -person who established title as. a mem- 


ber of a family, and,consequently, those 
proceedings failed. There was neither a 
hostile possession nor a recovery. When 
Kuppi Naidu again. asserted his claim, the 
Palayam was in the possession of a widow 
whose possession was to thts extent hostile 
to the family that she denied any right iu 
the members as co-parceners with her hus- 
band." Again at page 20r: “ Therein he 
maintained that in virtue ofa family 


. arrangement he was to be the successor of 


Vengamma, the 7th Poligar. He claimed, 
therefore, to occupy the same position which 
had been occupied by the 7th Poligar—a 
position consistent with the enj oyment by 
the other members of the family of their co- 
parcenary interests in the estate represented 
by their enjoyment of maintenance and 
possibility of succession. Allthatit was ne-' 
cessary his brothers should abandon to en- 
title him to that position was their preferen- 
tral right to the immediate enjoyment of the 
dignity of Palaiyagar and actual possession 
of the estate. Looking to the claim advanc- 
ed by Kuppi Naidu and supported by his 
son, there is no evidence of any more exten- 
sive abandonment of their rights by the elder 
brothers of Kuppi Naidu, unless it be found 
in the Karats executed by two of them.” 
Again: “We find no evidence to show that 
Kuppi Naidu or his son, who obtained the 
estate as the joint property of the family, 
at any time.asserted a title to the Palayam 
as their separate property in virtue of the 
litigation in which they were engaged." 
At page 263: “So construed, the instru- 
ment is very far from being a disavowal of 
all right to the Palayam property as a.co- 
parcenary estate, Krishnappa intended no 
more than that he should stand in the same 
relation to Kuppi Naidu as that in which he 
would have stood to the son of the seventh. 
Poligar, had a son been born to that Poligar. 
In favour of Kuppi Naidu, but in favour of 
no other person, Krishnappa consented 
pro hac’ vice to ‘postpone his. claim 
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'tó-occupy the dignity and estate of the Poli- it. 


gar. If, by the custom obtaining in the 
family; the dignity and estate passed from 
father to son; im assenting to the succession 
of Kuppi.Naidu, Krishnappa must be taken 
to have assented also to the devolution of 
the Palayam to the lineal descendants of 
Kuppi Maid; but, unless a construction is 
placed on’ ' thè terms of the Karar, of which 
"they do'not naturally- admit, it cannot be 
held that he intended to‘ renounce all claim 
on the part of himself and his heirs to the 
‘succession, if it” open:d by reason of the 
extinction of the line of Kuppi N aidu BORGO 
E 

` The- NE of ene and his des- 
merda is not inconsistent with the con- 
‘struction we have placed on ‘that instrument. 
‘Until the line of Kuppi Naidu was extinct, 
‘Krishnappa and his descendants had no 
‘occasion to re-assert their claims, and, when 
that event occurred, a claim was immediate- 
ly preferred: on behalf of the appellant." 
At page 264 referring to Periasami v. Peria- 
sami (Padamatur case) (12) they say: “ The 
decision. in the Padamatur case, which 
the Judge has regarded as governing this 
'casé, proceeds òn a renunciation differing 


‘widely i in its terms from those of the Karar : 


of July. Ist, 1831, and executed under cir- 
‘cumstances altogether - dissimilar, Muthu ` 
Vaduganatha Tevar, who conceived. he 
would succéed to àlarge Zemindari, renounc- 
ed for himself and his : offspring all inter- 
‘est in the small and dependent. Palayam 


.Oof-Padamatur, and undertook the payment ` 


-of-all debts contracted by him as Palayagar, 
‘thus’ manifesting an intention to. separate 
‘himself and. his descendants completely 
from: the Palayam.” 

“The above quotations Eon Naraganti 
 Achammagaru v. Venkatachalapatt: Nayani- 
‘varu (5) show that. (i) when the 
individuals of a line renounce -their 
‘right to an impartible estate and those 
“of another take, by a family arrange- 
ment, the persons who take the estate 
"by the arrangement do so by’an act not 
"hostile in the: sense that the mem- 


‘bers of the former line cease to be members ` 
‘of the joint family but hostile only to the 


extent that as long as the latter line lasts, 
the members of the tormer line cannot claim 
(12) 51. &vc6r; CM. 312; 2:C. I, R. “Br; 3 Sar. 
is P. C. E ie .3 Suth P. C. J, 508; 1 Ind. Dec, (N. S.) 
208 (P. 


When it fails, the-niembe’s of the former 
line or other lines of ihe family can claim - 
the estate by survivorship against a female 
heir, (claiming by succession strictly so- 
called) unless the renunciation- amounted 
to a 'complete separation.’ .ora ‘more ex- 
tensive abandonment.’ (2) A litigation as 
to the right to hold the Zemindari bétweén 
two such lines, does not necessarily effect . 
such a ‘complete separation.’ (This follows 
from the decision in Naragunty Lutchmee- 
davamah v. Vengama Naidoo (4) and Nara- 
ganti Achammagaru v. Venkatachalapats 
Nayanivaru (5). B 

The cases as Stree Rajah Yanumula Ven- 
kayamah v. Sivée Rajah Yanumula Boor hia 
Vankondora (10)-and Gavuridevamma Guru v. 
Ramandora Garu (xx) relate to.the Tota- 
palli estate. The following pedigree (taken 
from Gavuridevamma Garu v.' Ramandora 
Garu (ir) gives the history of the family.. 


YENUMULA BÀPANDORA, 


t 





A » 
Pedda UE ad Jaügappadora Chinna 
. Malludora i | Malludpra 
Venkandora : 
Venkandora Bapandora 
voe Ba |. 

- Malindora Mallappa- J aggappa- Ayy appa 
ed ]7 ~|- dora. dor - -dora ; 
- Lachandora | x 
~ Mallappadora (5). : 

Malludora iu 


—— = 





b a | 
Rajandora (4). Two brothers. 


| i 
1 
l 


—M 3 





-~ duet 





-. who renouficed. Ramandora 
. (plaintiff in 6 
M. H, C. R. 93). 
| E 
pon (6) Jagappadora , . Malludora " 
. 4 Sons. . Peda Venkandorá 
| ul - Buchi 
Ayyappadora. . Chinna Venkandorg {9) 
-. Bapandora (respondent in 
(7) 13 M. I. A. 333).. 
m. Gowri- 
devamma, (appellant 
: in H.C. Re. '93) 
ARES u mus 
'. Joggappadora (8) > . Buchi Bapandor; 


m. Venkayamma, 


appellant in 13 M. I; A. 333). 


~ 


great. detail. 


out with his overlord having 
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‘It is unnecessary to refer to the facts in 
It is only important to note 
that (1) the sth Mansabdar (Mallappa) fell 
joined the ' 
people called “Desastulu’ and caused much 
disturbance. Thereupon Bapandora (6) offer- 


ed his services to turn out the said Mallappa- 


dora and, accordingly, drove him out and 
took possession of the estate as 6th Mansab- 
dar. Here is a distinctly hostile act. It 
was held that Bapandora, the 6th Mansab- 
dar, took possession of the estate for the un- 
divided family and that when the 8th Man- 
sabdar, Jaggappa died, Buchi Venkandora 
(9) took the estate by survivorship against 
Venkayamma, the widow of Jaggappa. (2) 
The decision of the Judicial Committee was 
followed and the principle therein again 


applied by the High Court in Gavuridevam- 


ma Garu v. Ramandora Garu (xx) when the 
9th Mansabdar diedleaving a widow, Gouri- 
devamma, and the plaintiff who belonged 
to the eldest line (superseded for a long time) 


got it by survivorship against the vidow. 


It is significant that the common ancestor 


‘of the própositus and the claimant was their 


ancestor in the sixth line of ascent. 
The learned Vakil for the respondent con- 


ceded with reference to the above groups of 


cases that the supersession of one line by 
another may be consistent with either the 
continuance of the joint family, only an 
abandonment of the headship of the family 
or the right to hold the estate being intended, 


‘‘or:(2) a more extensive abandonment in- 


volving complete separation between the 
two lines, but he argued that the latter view 
is the prima facie view and the burden of 
proving that all that happened is the for- 
mer alternative is on those who allege it. 
Assuming that this contention is correct and 
without deciding a rule of burden of proof, 
no question of burden of proof arises where 


‘all the facts are known. In the présent 


case, the High Court found in 3877 upon ~ 
the evidence, that the supersession of the 
senior line was by a family arrangement due 


to the weak intellect of Ramappa and the 


infancy of his son. ‘It is true that possession 
of the junior line since 1820 was.adverse to 


éd. in Ne araganti Achammagaru v. Venkala- 
chalapati Nayanivaru (5). The Courts did not 
decide that the succession of Annadana was 
adverse in the larger sense so as'to' effect 
a separation between the two’ lines. Such 
& point did not then arise and the Courts 
could then express no opinion on it. 
It is not possible in 1920 to get evidence 
of what happened in 1820 and the view of 
the High Court in 1877 (fifty years earlier) 
is the view from which one would start. ` But 
there are other indications in the record that 
this is the correct view and the consciousness 
of the members of the family after 1820 
was that the joint family continued. This 
Jaghir wasenfranchised by the Inam Com- 
missioner in 1867. The proceedings be- 
fore the Inam Commissioner consist of a 
statement by the holder of the Inam (gener- 
ally described in the proceedings as” the 
Inam Statemerit) and’ of a Register (known 
as the Inam Register) prepared by the Com- 
missioner. ‘These proceedings were des- 
cribed by the Judicial Committee’ of the 
Privy Council in Arunachellam Chetty’ v. 
"v. Venkatachalapathi Guruswamigal (13) as a 
great act of State and in-this Presidency are 
valuable as throwing important light on the 
titles to Inants. The judgment of Mr. Par- 
"ker in the suit of 1875 shows that a genealo- 
gical table filed before the Inam Commis- 
Sioner and the endorsement given by ‘him 
were exibited before him in’ that suit 
(Exhibits I and D). In the present case, 
the Inam Register is filed as Exhibit III. 
‘The heading of column 19 is “surviving 
heirs of the present incumbent." -'The'” pre- 
sent incumbent' in it was Lakshmanappa II 
in the pedigree. Seven persons are shown as 
heirsin this column: I have shown all these 
seven in the pedigree with the’ sign- R—r, 
R—2, etc., opposite to ‘their names. The 
first one is the son of Lakshmanappa II, the 
seventh is in a line younger than the incum- 
bent’s heir. The other five (2 to 6) all belong 
to the senior line of Ramappa: In what’sense 
could these be ‘heirs’ except on the footing 
that all the members are members of an 
“undivided family ? Itis noticeable that no 


the senior line in the sense that so' long as .. 


Ánnadana I had male descendants, Ram- 
appa's descendants could not claim the estate. 
‘This conclusion, of the Courts in 1877 is 
- perfectly consistent with the law as expound- ` 


- 3) 53 In nd Cas 288; 43 M 253a Sp 263; 37 M. o 
« 460; (1919) M. f 'N 850; 17 A. L. J 1097; 10 L.. W 
, 642; 26 M. L. T 479; 24 C. W. N 249; 46 I. A. ao 
22 Bem: L. R.457;.2 U. P.L. R. (P. C.) ro (P. 3i 
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female (such as the wife or wives of the in- 
cumbent).who would be heirs if the second 
brauch was separate was mentioned in the 
column rg. Again, in Mr. Parker’s judg- 
ment paragraph 8, dealing with the question 
of the legitimacy of Annadana II (raised in 
that case) he says: “ If plaintiff's minor son 
was not legitimate, defendant was the sext 
heir according to the ordinary rule of suc- 
` cession." This can be only on the footing 
that he was not divided from tbe junior 
branch. It is. significant that in the plaint 
of that case (vide Exhibit B) though the de- 
fendant was described asa “ distant gnat? of 
my husband” he was not alleged to be 
separate or divided. It.may also be observ- 
ed that, when Ramappa was superseded 

by Annadana, there were two younger bro- 
l thers. If, as -contended by the learned 
Vakil for the respondent, the supersession 
amounted to a separation, what is the exact 
nature of the separation—is it that Anna- 
dana and his line became separate from the 
third and fourth brothers as well ? If so, why 
shouldit beso? What act of renuniciation 
on their part or act of hostility against 
them resulted in their separation ? Their posi- 
tion is exactly that of Gopal (last brother 
of Kuppi) in the pedigree of Naraganit 
Achammagaru v. Venkatachalapati: Nayant- 
vary (5) whose claim was held by the High 
Courtto be betterthan Achamma's, though it 
did not prevail against Venkatachalapati 
descendant of the eldest brother of Kuppi. If 
it is contended that only the elder line be- 
‘came separate, this involves the position that 
Annadana’s holding was on behalf of the 
whole joint famtly—exactly like Bapandora's 
action in Stree RajahYauumula V enkayamah 
v. Stree Rajah Yanumula Boochia Venkan- 
dora (10), the object of the transac- 
tion being to substitute -one head for 
another and not to separate any line 
or lines of the family. On this part 
of : the case my conclusion is that by 


the supersession of the senior line in 1820,- 


it did not become separate but continued 
to be part of the undivided family. This 
seems:to be the conclusion of the learned 
District Judge at the end of paragraph 47. 
In paragraph 48 also he observes that no- 
thing certain can be said about the relations 
of the two branches in those early days. 
Prima facie they were undivided and it is 
for them who allege separation, to proye it. 


If there was no separation in 1820, was 
there a separation in 1872 or afterwards as 
Shown by the conduct of the family? Be- 
fore discussing the evidence bearing on this 
part of the case, I will first refer to decisions 
dealing with the nature of an impartible 
estate and as to how one branch can get an 
exclusive right to it or one branch can com- 
pletely lose its right in respect of it. 

Following the elaborate discussion of these 
cases by Lord Dunedin in Baijnath Prasad 
Singh v. Tej Bali Singh (2), the cases may 
be now grouped into four heads. : 

(a). Cases up to and prior to Sartaj Kuari 
v. Deoraj Kuari (3) 

(x) Katama Natchiar v. 
Shivagunga (Sivaganga case) (1). 

(2) Stree Rajah Yanumula Venkayamah v. 
Stree Rajah Yanumula Boochia Venkondcra 
(10) and Govuridevamma Garu v. Ramandora 
Garu (xri) (Totapalli cases) (discussed by 
me above). 

(3) Maharanee Heeranath Koer v. Baboo 
Burm Narain Singh (x4). 

(4 Chintamun Singh’ v. 
Konwari (15) 
Dunedin. 

(5) Periasami v. Periasami (Padamatur 
case) (12). 

(0) Doorga Persad Singh v. Doorga 
Konwart (16). À 

(7). Vadrevu — Ranganayakamma - v. 
Vadrevu Bulli Ramaiya (r7). (This 
decision of the Judcial Committee is dis- 
cussed in Mayne's Hindu Law, section 542, 
but referred to in all former editions as 
unreported) (not discussed by Lord Dune- 
din). 

(8) Ntraganti Palan cases [Navaganti 
Achammagaru v. Venkatachalapati Nayani- | 
varu (5) and Naragunty Lutchmeedavamah 
v. Vengama Naidoo (4)] (discussed by mie 
above) ° 

(9) Rajah Rup Singh v. Rani Baisni (18). 


` 


Rajah of 


Nowlukho 
not discussed by Lord 


(14) 9 B. L. R. 274; 17 W. R. 316. 

(15) 1 C. 153; 2 I. A. 263; 24 W. R. 255; 3 sar..D. 
d Ee Suth. P. C. J. 204; 1 Ind. Dec. (w. SA) 
99 ( . C). 

(16) 5 I. A 149; 4 C. 190; 3 C. I. R. 31; 3 Suth. 
P. C. J. 549; 3 Sar. P. C.J. 827; 2 Ind. Jur. 650° 
2 Shome L R. 21; 2 Ind. Dec. (N. $S.) 121 (P. iC.) 

(17) 5 c. L R. 439. ; 

(18). 7. A..1; Ir I. A. 149, A. W. N. (1884) 246; 
4 Sat. Te €. T. 533; 8 Ind.-Deg. (x,'s.) 902 (b. C.).. 
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(b. “Sartaj Kuari v. Deoraj Kuari (3) 
and the cases following itsiline.of thought. 
(I): Sartaj: Kuari: vw.. Deoraj Kuari (3). 

{2} Sri Raja Rao Venkata: Surya Mahi- 
pate Rama Krishna: ao v. Court of Wards 
(First Pittapur case) (xoy. 
| (3) Gangadhara Rama Rao v; Rajah of 
Pittapur (Second Pittapur case): (20). 

D (4) Maharajah of J &eybore v. Vikrama 
Deo Garu (feypore case) (a). [Following 
Gangadhara Rama Rao v. Rajah of Pittapuy 
(Second: Pittapur case) i2o0yp (not dis- 
cussed by Lord Dunedin), 

| (5) Bishen. Parkash Narayan Singh v. 
 Maharani Janki Koer (Beitia case) (22) 
(referred to as unreported by Lord Dunedin 
in Baynath Prasad Singh v. Tej Bat 
Singh (2). 

(c) Cases after Sartaj Kuari v. Deoraj 
Kuari (3) but keeping up the old line of 
thought except as to alienation. 

(x) J ogendro Bhupati — Hurrochundra 
Mahapatra v. Nityanand Man Singh: (23). 

(2 n Ram Nundun Singh v. Janki Koer 
af + d : : 
. (3) Kachi Kaliyana Rengabba Kalakha 
Lh.la Udayar wv. Kachi n ah 
Kalakka Thola Üdayar [Udayarpalayam case] 


È 


4 ` 


(4) Muttuvaduganadha Tevar v. Peria- 
sami Tewar (9). —— 

- (5) Parbu Kunwar v. ` Chandarpal 
Kunwar (25). (Lord Collins). 

Sins (5. ara Kumari v. Chaturbhuj Narayan 
- (dy (1) Baijnath Prasad Singh v. Tej Bali 
Singh (2). J meh v. Tej Balt 


* 


.(19) 26 I. A. 83; 22 M. 38 
C. W. N. 415; 7 Sar. P. C. 
1; 8 Ind. Dec. (N. s.) 27 


3; 


922 (P, 
N. 226; 


L. J ox (P. C) 
N. 857; 28 M, L. 


7 C. W. N. 57; 178 
9 Sar. P, C. J. 351 


I. A. 125; 6 A.L. s 
1073; 11 Bod. 
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(2) Shiva Prasad Singh v. Beni Madhab 
Chowdhury (26) [applies Baijnath Prasad 
Singh v. Teji Ban Singh (2)]. 

- I may say thatin making the aboveclassi- 
fication I have omitted! (1) cases under 
-the Dayabhaga Law such as the Neetkusto 
Deb Burmono v. Beerchunder Thakur 
| Twpperah case} (27) [Lord Dunedin 
explains this case on the ground thatit was 
on the Dayabhaga Law in Batjnath Prasad 
Singh v. Tej Balt Singh (2)): (2y Cases: like 
Rajah Suranent Venkata Gopala Narasimha 
Row Bahadoor v. Rajah. Suranent Lakhshma 
Venkama Row (28) and Sri Raja Viravara 
Thodhramal Rajya Lakhshmi Devi Garu 
v. Sri Raja Viravara Thodhramal Surya 
Narayana Dhatvazu (29), as they relate 
to partible Zemindaris and they were 
discussed by Lord Dunedin in Baijnath 
Prasad Singh v. Tej Bali Singh (2). I will 
refer to the latter again on the question of 
separation. Prior to the Second iltapur case 
(22); which was supposed to negative any 
rightsto maintenance on the part of junior 
members of a Zemindari (except a brother) 
even if never divided from the Zemindar, 
the line of thought of the (a) and (c) groups 
oF cases was followed by the Madras High 
Court in awarding: maintenance to junior 
members of the family (when not separated 
or divided) even when somewhat or very 
remote:—(I} Visvanathaswamy Naicker v. - 
Kamu Ammal (30) (Bodinayakanur), (2) 
Abhinana Purna Priya v. Armi Rangasawity 
(31) (Arni Jaghir), (3) Vencatachella Reddtar 
v. Vencaiachella Reddiay (32) [where argu- 
ment exactly similar to that which was sup- 
posed to be the second ground of'decision in 
the Second Pittapur case (20) was rejected 
by the High Court.] 

I have placed the case of Baijnath Prasad: 
Singh v. Tej Balt Singh (2) in a separate 
category, as it must be admitted that the 
impression created in India by the Second 

(26) 70. Ind Cas, 24; 1 Pat. 387: (1922) A I. R, 
(Pat) 529; 4 P. L. T. 6: 

(27) 12 M. I. A. 523; 12 W. R, P. C. 215; 3. B. IL. 
R P, C. 13; 2 Sar. P. C. J. 523; 2 Suth. P. C. J. 
243; 20 E. R 436. i 
.-(28) 13. M. I. A. 113; 12 W. R. P. C. 46; 3 B. In 
R. P, C. 41; 2 Suth. P. C. J. 265; 2 Sar. P. G J, 
496; 20 E. R. 494. 

(29) 24 I. A. 118; 20 M. 118; 7 Sar. P.C. J, 
185; 7 Ind. Dec. (N.S) 182, | 

- (30) 21 Ind. Cas. 724; 24 M. L. J. 271. 

(31). 15-Ind. Cas. 412; 23M. I, J- 79; (1912) 
Ns 790; 12M le 1.245. x: o LR ow 

(32) 4 Ind. Cas. 302; 20. MLJ. 394; 7 MT: 31 
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Pittapur case (20) and the Betéva case (22), 
viz., thatin animpartible estate on co-par- 
cenaiy exists—this is the argument of the 
appellant’s Counsel before'the Judicial Com- 
mittee in Baijnath Prasad Singh v. Tej 
Singh Bali (2)—even for purposes of succes- 
‘sion and: maintenance, has heen removed 
and the angle of vision in (a) and (b) group of 
cases is restored. At the time the District 
Judge decided the present case, Baijnath 
Prasad Singh v. Tej Bali Singh (2) had not 
been decided. 

The effect of the decisions is that (1) if an 
impartible estate is the joint property of a 
family, the junior members have a right 
in it which, however unreal it may be for 
the purposes of actual enjoyment and pre- 
venting alenation, is still real and gives a 
chance of succession by survivorship. (2) 
The cases of Sartaj Kuari v. Deoraj, Kuari 
(3, which has stood ''too long to be now 
touched’ and Rama | Krishna Rao v. 
Court of Wards [First Pittapur case] 
(19) must be confined to alienation, and 
cases (3), (4) and (s) in (b) group may be 
ignored. The First Pittapur case (19) 
resuited in the Madras Presidency in special 
legislation in Madras Act II of 1904 which 
prohibits alienation’ so as to affect-a 
successor. - 

Is it to be said, then, that an impartible 
Zemindary can never be the separate pro- 
perty of its holder and can never descend 
to a Hindu female by heirship (as opposed 
to survivorship)? The answer is ‘no,’ for an 
impartible Zemindari (1) may be the self- 
acquired property of a particular member 
and, therefore, his separate property, asin the 
Sivaganga case (I), or (2) might be renounc- 
ed by a membérof the family, as in the 
Padamaiur case (x2), so that he becomes com- 
pletely separate from other members of the 
tamily quoad that property, or (3) might be 
wholly allotted to a member in a family 
' partition dealing with it and other properties 
of the family, as in the case in l/adrevu Ranga- 
nayakamma v. Vedrevu Bulla Ramaiya (17)..I 
do not claim to exhaust the modes in which 
it may become theseparete property ofa 
member. . These only illustrate the principle 
that the right to it mav be renounced by 
members of the family becoming separate 
in some manner known to law—by actua: 
partition or otherwise—provided the trans- 


action, either expressly or impliedly, ,Was: 
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meant to give up the chance of succession 
to the impartible property. 1 do not mean 
it should make special reference to the im- 
parlible propertv. It may be specially 
with reference to it or generally with refer- 
ence to all the property of the family so as to 
include the impartible property of the family. 
It may be inferred from conduct, provided 
the intention to separate covers the imparti- 
ble property also. Examples of such general 
separation occur in Tara Kumari v. Chatur- 
bhuj Narayan Singh (6) and Gurusamt 
Pandiyar wv. Sendatti Kalai Pandia (7) [a 
decision of the Madras High Court before 
Baijnath Prasad Singh v. Tej Bali Singh (2), 
which is now under appeal to the Privy 
Councill. This involves the position that 
members of a family may be divided as to. 
the partible properties and undivided as to 
the impartible estate. That members of a 
family may be divided as to some properties. 
and undivided as to others was decided in 
Miwthusami Mudatiar v.Nallakulantha Muda. 
Har (33). Such a state of things is inevit- 
able in the case of a family having an im-; 
partible. estate as one of its possessions. 
The presumption that, if there is some divi-. 
sion, the status of the family should beregard- 
ed as divided unless the contrary is shown,, 
i. e, that some properties were reserved as 


the joint family properties in respect of: 


which the undivided status continues, must 
be very weak in the case of a joint family 
with an impartible estate as one of its posses- 


sions. This is illustrated by the case in Malli- 


karjuna Prasada Nayadu v. Durga Prasada 
Nayadu (34). 
dar of Devarakota (alias Challapalli) sued 
him for partition. As to the Zemindari, 
they failed on the ground that it was im-, 
partible [Mallikarjana v. Durga (35)]. Then 
they sued for maintenance. It was contend- 
ed that the family became separate by the 
former suit for partition. "Their Lordshipsof 
the Judicial Committee in repelling the con- 


tention say : ‘“‘ Their Lordships fully agree, - 


The brothers of the Zemin-. 


bus 


with the High Court that the family of the... 


parties...has not..been a divided one in con-. 


sequence of the proceedings in the previous ` 
suit to which reference hàs already been, 


(33) 18 M. 418; 6 Ind. Dec. (N. S.) 640. 
(34) 24 M 147; 2 Bom. L. R. 945; 5 C. W. N. 741^ 
A nd 151; IO M. L. J. 294; 7 Sar. P. C. J. 76x 


^78 MANI 


Ind. Dec. (X. $.) 995 (P, C.}. 


- 


x | 
-à(35) 13 M. 406; 17 1. A. 134 5 Sar. P. C.J. 547; - 
4 ee zu 
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made. -It is true that, in that suit, a decree 
was made for the partition of a portion of 
the family property, but it was a-very incon- 
siderable portion and had no relation whatever 
to the Zemindari estate.” 
these last words furnish the true test. Even 
where there is some kind of separation (by 
partition or conduct) has it-any relation to 
the impartible estate? If it has, the im- 
partible estate is the separate property of 
the holder. If not, it is still the joint family 
property of thefamily. To hold otherwise 
is to allow the most anomalous results. For 
instance, where a family hasboth partible and 
impartible properties, if the holder of the 
impartible estate refuses, however wantonly, 
to.divide.even the partible properties or the 
members do not agree as to the manner of 
division and thus the junior members are 
driven to a Court to seek their remedies in 
respect of the partible properties, the 
resuit of following a different rule from 
Mallikarjuna Prasada | Nayadu ^ v. 
Durga Prasada Nayadu (34) is to say 
that the .junior members have lost all 
rights of maintenance from or suc- 
cession by survivorship to the impartible 
estate. . I think it also follows from these 
considerations, though it does not arise in 
this case;.that the holder of an impartible 
estate cannot, by giving a registered notice 
to the junior members that he intends to. be 
divided in status as regards all the partible 
properties and impartible properties put an 
end to the rights of junior members over 
the impartible estate. Such a notice des- 
troys the undivided status only as to the 
partible properties—the pringiple being 
one member cannot compel another 
member of the joint family to continue un- 
divided when the latter wishes to divide 
and -is willing to share the property. In 
Girja Bai v. Sadashiv Dhundiraj (36) his 


Lordship’ Right Honourable Mr. Ameer Ali 


refers to Harihar’s “intention to separate 
himself- and enjoy his shave in severally, by 
the notice of rst. October 1908.” I 
do .not think that the correctness of 
Maliikarjuna Prasada Nayadu v. Durga 


t 


C. W, N 1085; 14 A. L. J 822; 20 M. L. T 78; 12 N. 
L. R rr3; (1916) 2 M. W. N 65; 18 Bom. I, R 621 
4 le. W 11424 C. L. j 207; 313 M, 1. J 4535: 43 1. A 
15x (P. C). MOVE ES | 
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Prasada | Nayadu (34) has been affected 
by the decision in- Girja Bai v. Sadashiv 
Dhundiraj (36). But a junior member 
may, while dividing himself as to partible 
properties, also separate himself even as to 
the impartible estate, though he may not 
get its equivalent or may get only an in- 
adequate qutd pro quo for the renunciation, 
from motives of his own. A good example of 
this is the Padamatur case (12), where a mem- 
-ber renounced the right to the estate think- 
ing that he was going to become the Zemin- 
dar of a much larger estate (the Shivaganga) 
and though he failed to get the latter estate, 
it was held he had no right to the former, 

In the present case, the Jaghir was. the 
ancestral property of Lakshmanappa I (the 
29th Jaghirdar). In column 18 of Exhibit 
III it was stated that he was the 28th male 
descendant in a direct line from the original 
grantee. In 1820, it was the joint family 
property of himself and his sons. .I have 
already shown that the supersession of the 
senior line merely amounted to a change in 
the headship of the family and not to a sepa- 
ration of the line of his first son from the rest 
of the family which then consisted of a third 
son and fourth son also. Is there anything 
that happened since to constitute separation? 
The litigation of 1875, in which the headshipe 
of the family was in question, cannot have 
that effect. [This follows from Naraganutt 
Achammagaru v. Venkatachiapatt Naya- 
nivaru (5) and  Malhkarjuna Prasada 
Nayadu | v. Durga Prasada Nayadu 
(34)].. What else is there to consti- 
tute separation?  TheDistrict Judge thinks 
the following points were established in this 
case and prove division in status. They are, 
(1) complete separation in food and residence, 
(2) no communityof estate, (3) no community 
of household, worship and ceremonies, (4) 
the action of defendants on certain occasions 
as if they were not members of a joint family. 
Of these, one would suppose item (3) follows 
item (1) and both may be discussed together. 

. I regret I am not able to agree with the 
learned District Judge or to follow his line 
of though in paragraphs 47 to 95. He admits 
in paragraph 52 that; since the litigation 
of 1875, the relations between the families 
have been strained. That circumstance is. 


. enough’ to explain all the facts found by 


. the District Judge. 
correct, if-the holder of an impartible estate,., 


If his’ conclusion is 
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‘owing: to! misunderstandings or otherwise, 
‘only takes care not to live in the same roof 
-with: the junior members and ‘not to: be on 
‘social tefms- with them; they lose all rights 
‘to maintenancé and division. Even in a 
family having partible properties only, joint 
residence is scarcely to-be'expected in these 
days, except in the case of brothers. The 
‘remoter the relationship, tlie less likely is joirit 
‘residence. In thé case of ordinary families, 
long separate residence will! connote sépara- 
tion in status—the members being equivalent 
in social position. Butin. the case. of the 
-holder of an impartible property and the 
j: anior members of his family, the inequality 
id wealth and social position is so great 
that no such holder will éver permit the 
junior: members to live with. him in the same 
roof or assign his palace a$ their residence 
during his absence or move with them on 
& position of social equality in public func- 
tio 1s —except, perhaps, im tnecase of brothers, 


so loig as their relations remain cordial. 


One’s experience shows that the feelings, 
between a holder of an impartible estate, 
and his junior members, even when not 
openly. hostile, are normally strained and. 
always in a state of tension. The lucky 
holder- of the estate thinks that the j:ni.r 


tmembers ar. jealous- of him which is very. 


often true, -Even- when they are not, he 
imagin.s thàt-they must be so., He keeps 
théim at -a- distance. He thus: socially 
they are hi&'inferiors and his dignity suffers 
if: he moves on terms of equality with them. 
This is the normal history of Zemindais 
and: .their junior members. Mu.h more 
accentuated is this state of things when 
there are previous litigations between them’ 
always bitterly fought out With these. 
general rémarks, I proceed to consider the 
partieular facts iu this case. 

Oxo -Restdence.—The village of Chinna Sirw- 
pati was-the chief placeinthe Jaghir. ‘There 
was au ancestral palace at that place’ (see 
Exhibit Bk- So late as.1878, in the Manual 
of the-South: Arcot District at page 374 we 
lave t- “Tine cef village in it, where he- 
resides, is-ealled Chinna Tirupati ^ It is 
ais» noticeable that in the whole litigation’ - 
of 1875 (Exhibits-B and C) the- Jaghir. itself 
was -described not. as the Jadaya Goundan- 


Jaghit, as-it-is now known, but-as tne. Pala. 


yapat. ofChinaa Tirupati Hill. It appears from: 


Rehibie Debet the niartiàges in the ~ fdmiily- 


usually take ien there, » honig the marriage 
of Unni matat Ammal (mothér and: guardian 
of- the plaintiff-in the suit of 1875) had’ beex 
celebrated; for spécial réasons, at Mündtyoor: 
After. that marriage, Lakshimanappa TE 
(who was’ then Jaghirdar) was living with 
his newly married wife at Pottiyam, “where 
Annadana I had been for some time living 
till 1860: But it is also clear that the 
palace at Chinna- Tirupati: must have: been 
kept up as the family residerice, for, after 
1860, Lakshmanáppa . IE was living at 
Pottiyam and Chinna Tirupati and “he 
died: of. cholera: in 1866: at Chinna Tirupati. 
From 1866 to 1871, the family must have 
continued there and: the relations betwéén 
the defendant's branch and: thenr must 
have been very cordial, for, it issaid that 
Lakshmanappa (defendant! S $randfathiet) 
‘held the-infant Jaghirdar (Annadana: FI 
aged three) on his knees when the installa- 
tion ceremony was performed and for 
five years thereafter acted as his: 
guardian" (Vide paragraph 47 of 
the Judge’s judgment). When misunder- 
standings arosein 1872 she removed withthe 
miaor, to' ‘proper places’ (see the plaint. 
im Exhibit B) probably Pottiyam, for it is 
admitted by both-sides (see paragraph 49- of 
the Judge’sjudgment) that Annad anal! lived 
at Pottiyam from 1875 till his death in 1900. 
From r9oo the last Jaghirdar was living dt 
Akkarapalayam, in order that facilities 
might be afforded for the education of thé. 
last Jaghirdar. Now, P do not see any sign 
of intention to separa te quoad the impartible 
éstate in any of thesé changes of résidence- 
If Annadane I began: to live itt Pottiy ait. 
prior te' 1860, that must have been: bécaüsc" 
Chinna Tirupati isèn the hills (See- Pi- We 
No. 4) and Pottiyam is lower down'or "because 
he- had several wivesor for some other similar 
reason, Certainly there i$ tio evidénée that 
Annadana: I: removed to: Pattivam! in token 
of separation front the other mémiber$ of“ 
the family. Nor, can it be said that mérely- 
by removing his: residence from the ances- 
tral place, ‘the holdér of am impartible- estate 
can effect se paration from thé other niémbérs: 
guoad the impartible estate, so as to deprive 
them of the right to maintenance or the 
chance of Succession” : If this’ ds the fiw 
no;jüniór member. in ‘India éa bé era 
any, maintenance.. As ..to the: ancestral. 
palace at Chinna Tirupati, I may ‘ist olz: 


~ 
c 


heirs of the deceased (Exhibit E). 
atter my attention is drawn. to the state- 
ments, T don't know these people. ” 


Yek]. - 
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serye that the so-called palace was. a. mere 
thatched building.. The evidence, of plaint-- 
Aff's witnesses. about itis indefinite. "They. 
ate either not old enough to give evidence 
Or not williug to give information, for we 
find some of them denying admitted facts, 
the first witness (a Pleader) says : dq 
dos t know that the Poligar’s seat was ever 
‚Chinna Tirupati or that it was the original 
‘seat of the Poligar.” ‘The plaintiff says: 
‘At Chinna- Tirupati we ha .e mo palace 
iot. any Other building.” In cross-exami- 
nation: she says: “ gas would rarely 
come. For sometime Kannappa lived “at 
Akkarapalayam i inour palace and then.went 
away” ' (Kannappa. and Konappa are shown 
inthe pedigree). Again : rijs Puirumalappa 
‘and Lakshmanappa 
ito my family and . 


T; och 


were condu ot- 


ing "hostile pioceedings, 1 don't -know 


sibat 1 stated . in any petition that 
"Thirumalappa tin the Absence of ihe minor 
could” b one, of the next reversionary male 
Even ' 


in 
Spite ‘of -all this pretended ignorance. and 
anwillingness, she is able testate: "Ihe ‘first 
defendant and his people live in Clana 
Tirupati, in an'enclosed building. I don’t 
iknow if there are four.or five buildings built 
lp. I have never been to that building. 
"Why Should d go toit? But I have ;heard 
of At. ” “As sto household worship: “ here 
is mo separate name for our househc ld deity 
pss s r- Noddolis setup.” P.W. No. 3, 
vhose aunt was anarried to Konappa at 
Chinna 2 Tirupati where he went for the 
marriage, says: In Chinna Tirupati there 
is, they say, a a residence of the -Poligar ,of 
‘Chinna Tirupati. I don't know if the place 
where any aunt was .masricd was.a. portion 
OF the palace. I found my aunt's-house iin 
the west. ‘here were other houses on the 
west. - There ate three er four ibuildings 
Tn the. easternmost 
a these, the. marriage was celebrated.” 4 


PA 


aot yu 


‘seven wives of 
know where ther last. “GO: Pa A Tirumalai, 
js or whether she ‘married another 
Aman. QI not (D. W, No. S. has re- 


married D. W, No. 5 She does not know. 
that Konappa is -her husband's pangali {or 
gnati), though she-heard that he is and saw 
him at the gar festival. She does not know. 
her husband's gua/is at Chinna Tirupati. 
“ People said he had pangalis &here;even at 
‘the time of my marriage. "Up to date, I 
have not seen them nor do I know whether 
they are alive or dead and I have ever en- 
quired about them on -the occasions when 
I attended the car festival.”...../“I do 
not know, if Tirumalappa or Konammal put 
in petitions to this Court to be guardian of 
the’ minor” and then admits, “They, 
objected. that 4 should, ‘not be 
appointed guardian dor Naranappa, as 
I had a child of my:own.”’ Her brother 
is P.:W. No. g. P. W. No. 5 says: 
' There was ill-feeling between Tirumalappa 
and Kannappa ,on the one hand and the 
Poligar. . They would not:come;to Pottayam 
Or Akkarapalayam........... «d mw 
the hill Munsif Koneppa......... Neither 
‘had he any properties.in common with quy 
Poligar nor anv money. transacti ns. jointly.” 
ees ‘Chinna Tirupati is onthe hills. My 
Poligar would take what things he needed.. 
e ss ..le.dad no house at Chinna 
Tirupati.” ín -cross-examination he says: 
“In that year I know that the Poligar's 
pangalis lived at.Chinna Tirupati. I mean 
Thirumalappa and Kannappa.-and thir 


people............:.Il know they have 
houses. I donot know where except that 
it is east of the village. ............. I heard 


that the first defendant's grandfather Lak- 
shmidorai had a house there. The house , 
of the Poligar is called a palace out of respect, 

-I do not know if the father of Annadana 
died at.Chiana Tirupati. Nor have I heard 
soup to date. Ihave spoken to the pangalis 
of the Poligar, namely, to Tirumalappa.and 
Kannappa. At the time I spoke to them 
they were on bad terms with my Poligar.... 
eese In this case I am helping Konam- 
mal's side". P. W. No.7 says: “ For,the 
procession Tirumalappa and Kannapra and 
Annadana did not.come:b cause there was 
ill-feeling between them and the ;Poligar." 

In cross-examination. he says: “ Muthuswami 
and Perumal live in a thatched building. 

-West of it;there is not a, demolis shed building 
known as :the.old Kutcheri.” _ Tirumalappa 
referred to án the evid.nce is defendsntis 
fathers 2, Wi No.8, whois. shownin the pedi- 
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gree and is-also related to the plaintiff, says: 
* Ramayee, the motherof Peria Thambi, is 
married to the son of my elder sister. My 
elder sister's husband's sister is married to 
me. We lived in separate buildings. ‘The 
one I lived in was towards the west. There 
is a building close to it. I do not remember 
who lived in thé next house. To the south 
of my house was one house and to the east of 
it only one house and close to my house were 
ho demolished walls. I never heard people say 
that those were the ruins of the Kutcheri of 
the former Poligars. In connection with 
this suit, this is the first occasion I have come. 
I never got any summons. Naranappa the 
Poligar who died and Annadana were not 
my pavigalis nor relatives." This evidence 
is so interested that he denies admitted 
relationship and is unwilling to give any 
information about the Poligar’s office (Ku- 
tcheri) and the other houses at the spot. 
P. Ws. Nos. 6, g-and 12 do not give any infor- 
mation on.the matter under consideration. 
P. Ws. Nos. 2, 7, 4, 5, 7 and 8, while going into 
the box with a view to give information about 
the junior members, their relations inter se 
and their relations towards the Poligar, are 
unwilling to give information’about the old 
family residence at Chinna Tirupati. I 
think they are all strongly interested in 
plaintiff, and their evidence, whatever it is, 
- js notcntitled to any weight. D.W. No. I 
is the defendant. He ‘says: “Prior 
io my taking up my residence at 
Pottiyam, I was living in Chinna Tirupati 
fiom infancy in the palace there. At that 
time at Chinna Tirupati in that place there 
lived my paternal uncl: and my younger 
brothers and myself. The palace buildings 
consist of a building running east and west 
and another at right angles running north 
to south. The former is one block contain- 
ing two or three rooms. It has a thatched 
roof. The latter is connect:d with the for- 
mer by a passage. Close to the thatched 
hous- to the south is a place for holding 
our Kutcheri but only the brick walls are 
standing...... ,.The ruins are called the 
Kutcheri. The access to these buildings is 
two-fold, one from the east and one on the 
south by gates in the «nclosing fence." Here 

s detailed information that can be cross-ex- 
-amined, tested and contradicted if false. 
In cross-examination: .“ Kannappa lived 
‘north west-of me-in.Cbinna Tirupati-from 
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A passage connects to the buildings. The 
entrance of this portion faces south. It and 
that passage have a separate thatch. ‘The 
Nadai is a shed. Our building has a 
separate roof from that Nadai. We and 
Kannapa used to pound our paddy in that 
Nadai. Kannappa did not enclose his cattle 
separately from us. We had them all to- 
gether in our enclosure. Our house is south 
of the Nadai. I lived there with my-three 
brothers jointly. My father also lived -there. 
There is.a bamboo put round the building 
which we occupy which bamboo fence in- 
cludes the Nadai. There is a separate bamboo 
enclostire round the house of Kannappa. 
There -is no enclosure round the ruined 
Kutcheri. The other houses of the village 
lie to the west of Kannappa’s building." 
These elaborate details about paddy sheds, 
bamboo fence and cattle enclosures obtained 
in cross-examination carry the ring of, truth 
with them. D. W. No. 2, an uncle of the'de- 
fendant but who gains nothing if the family 
isundivided, while he will be a nearer male 
reversionary heir than defendant if the fami- 
ly is separate, says: “ We all live in the palace 
at Chinna Tirupati...... ..l live at Chinna 
Tirupati in the palace where also live Mu- 
thusami, Perumai, and Vadamalavappan 
(D. W: No. 8), s. Our palace consi: ts ot one 
hall running east to west with two entrances; 
thatis, one hall on the south and on the north 
is another building running east to west. 
Boththatched. Between the two is a ball 
for pounding paddy and for accommodating 
visitors. To the south is the Kutcheri 
building. My building is the western one. 
The Kutcherieis south of it. There is a 
bamboo fence round the palace building 
to keep out the cattle.. Naranappa had a 
wife senior to Unnamalai by name Nallammal 
who also lived at Tirupati in the palace in 
the northern building." I am not inclined 
to accept this witness when he says:'‘ When 
the first delendant was living at Chinna 
Tirupati, we all lived as one family.". Tn 
the cross-examination: There is one, row of 
buildings with entrancessideby side to dif- 
ferent rooms under the same roof, We lived 
in the south and notin that place at the time 
of the minor suit etc.” Ido not attach any 


. weight to the evidence of D. W. No. 4 on this 


mattei. D. Ws. Nos: 5 to-1r say nothing 


'D. W. No. 12 says: “I know the palace:' “The 
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palace is built edst to west. There is one 
building east to west and another a little 
beyond to the east running east to west. 

One of the buildings las an entrance facing’ 
souti and the other has an entrance facing: 
north, and between these two is a covered 
hall. All are thatched. The bin is to the. 
north of the northern building, 7. 2., behind 
it. Besides this there is a Chavadt where 
the former Poligars had a Kutcheri and heid 
inquiries. It is roofless........ The palace 
has a compound. All the buildings tozether 
are enclosed by a fence of twigs and split: 
bamboos. The bamboo enclosure encloses. 
the building occupied by Kannappa and the 
building occupied by Muthusami and Peru- 
mal Dorai and runs as far as the demolished 
Kutcher. There are no gate ways. On 
the western side there is an opening and. 
another in the south...... During my time 
the southern building was occupied first by 
those who live there now and their father, 
namelv, Perumal and Muthusami ani their 
father...." At page 149 he gives further in- 
formation in cross-examination. D.W. No. 12 
is a peison who served in the palace and holds 
the office of Goundan of Chinna Tirupati 
village. He says: “the palace isat Chinna 
Tirupati. The people who live in it are 
Muthusami and Perumal and Kannappa 
(defendant's brothers and uncle). The pa- 
lace is built in two parts, one building east 
to west and one north to south, and a Shalai 
in between for pounding and husking, etc.” 
D. W. No. 15, who is a Nambiar doing puja for 
the Swami (idol) in the Chinna Tirupati 
temple, and whose house is close to the 
temple, after giving similar details in chief 
examination. says in cross examination: 
“ The Poligar lived in the northern building. 
The middle building was used for pounding 
paddy and sleeping and for visitors. I,aksh- 
manappa only lived in the southern build- 
ing. Along with the Polizar, Kannappa 
lived, etc... oases... Lakshmanappa had a 
juator paternal uncle Lakshmanappa whom 
I have seen.- He also lived in the palace. 
He lived in the eastern portion of the north- 
ern building. -He was living separately." 

. My conclusion from the whole evidence 
I have set forth is that at Chinna Tirupati 
there is.a block of buildings known as the 
palace little deserving that name. Relative- 
ly to the rest of the habitations of that village 

the name was perhaps justified. _ From 1820 
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onwards, — A this block of build- 
ings was occupied by various branches of 
the Jaghirdar’s family. The best portion 
was probably in the occupation of the Taghir- 
dars until they finally left it. A building 
was used as the Jaghir office or Kutcherv. 

After the Jaghirdars have finally left the 
place, this Kutcheri has fallen into ruins. 

The rest of the buildings is in the occupation 
of the junior members of the family.. It 
may be that separate branches are’ occupy- 
ing separate portions of the block. It is not 
that I differ from the District Judge as to the 
actual facts of residence. I agree with him 
in thinkiug that since 1875 there has been 
no joint residence and the Kutcheri has fallen 
into ruins. But I do not agree with the 
District. Judge in making a point against 
the defendant that the Kutcheri was not 
kept 3p and assigned to the defendant's 
branch as a residence. In the first place 
it was only intended for an office and riot 
for living in. Secondly, the defendants 
had their old place of residence and conti- 
nued to live in it and there was no need. to 
enlarge it. Thirdly, no other building ex- 
cept the Kutcheri had fallen into ruins and 
all the buildings are now in the occupation 
of the junior members including what used 
to be occupied by the Taghirdars before 1875. 
The junior members thus seem to have had $ 
an addition to their total accommodation, 


resulting in some adjustments and changes. - ` 


Thus the junior members have neither been 
driven away from the ancestral house nor 
left it, but had it added to by the abandoned 
residence of the Jaghirdars. This is entirely 
unlike the facts in. Tara Kumari v. Chatur- 
bhui Narayan S Singh (6), where the junior 
member built a new pucca house, established 
a Tulsi Pinda there, removed his family 
TO terrei and established a separate Tha- 
kurbari in it. I will refer to-this case again. 

In the present case, no junior member has 
changed his residence or left the' ancestral 
home permanently so as to indicate Spon: 
tion. 


After. the above detailed reference to the 
about the residence, I do not think 
it necessary to deal with the evidence about 


‘the household worship and tbe car festival. 


I. will only observe that in Southern India 


-there is.u0 such thing as a private temple - 


or a Thakur or idol or: deity in .2 house. 
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Except in a: few-orthodox houses of the high: 
er castes which are daily diminishing in 
numbers, no such thing as household ‘wor- 
ship exists. In the houses svhere it is still 
performed it isof a routine character and only 
the inmates of the house take interest init, 
if at all. Ishave never knownin my experi- 
‘ence of ‘Southern Indian life that.relatives 
(even not resident in the house) participate 
either in such household worship or public 
worship (such as a car festival) as a token 
o£ undivided status. 
ted to -any decisions where such facts are 
used as tests of division or non-division. 
Nor is-there any evidence in this case tend- 
ing to show .such a custom as participation 
by members of a joint family (even when 
they do not reside in the.same house) in 
household worship or car festivals. All 
that one could expect is that, an occasions 
of marriages and other festivities and funer- 
als, kinsmen with whom the relations are 
cordial are expected to attend and, con- 
versely, those with whom the relations are 
unfriendly do not. If the Jaghirdar has got 
some functions to discharge qua Tagbirdar 
at the annual car festival, Ido not. see why 
the junior members, who ‘have no ‘such 
functions to discharge, should . participate 
in them. As to attendance at the festival, 
a they may attend as sight-seers or not as 
they ‘choose. 

2. I-now take-up the second of the Dis- 
trict judge's. items.—No .community ‘of 
property. tis admitted that, apart from 
the Jaghir, ‘there is no property in 
existence which can be -regarded as the 
joint family property of the family. The 
properties in Schedules B, C and D are the 
Separate "acquisitions of the last Jaghirdar 
or ‘of his predecessor and cannot be joint 
family properties in :which the defendant 
can: claim a share unless they had.been in- 
icorporated with ithe jaghir. Even if they 
were acquired out of the income ofithe Jaghir 
(we.do not-know ‘how they were acquired), 
as the income of the Jaghir is at the absolute 
. disposal of the Jaghirdar on account of its 
" impartible mature, they ,arerthe acquirer's, 
Separate property - -without, ‘such incorpora- 
tion. ‘There is:no evidence to prove ‘incor- 
poration., ,Only if property that was ac- 
„quired :by Lakshmanappa I, who died in 
1822 isin existence, can we expect any.com- 
„munity: of interest outside the Jaghir. Such 


Nor have I been refer-' 


being the case, I am indie 45 follow the ` 


learned Judge's remark in paragraph ‘6o. 
He admits that the reply of the defendant 
to his query was a correct -rendering of 
the law and yet makes.out a point against 
the defendant. The same remarks will 


‘apply to new residences'built.by the Poligars 


at :Pottiyam and Akkarapalayam {See para- 
graph 61 of the Judge's judgment) and to 
the respondent’s Vakil's contention ‘based 
on the absence of joint dealings. If the 
family had joint partible properties. of con- 


siderable value.or yielding considerable in-. 


come, as in Gurusanu Pendiyan v. Sendat 
Kalai :Pandia:(7),.one may expect joint -deal- 
ings. To raise these -points is to overlook 
the impartible nature of the only joint fami- 
ly property and the fact-that it is at-the ab- 
solute disposal [since Sartaj Kuari v. Deo- 
raj Kuari (3)] ofits owner. 

3. Itis said that the conduct cf a 
layappa, .defendant's father, in taking the 
cause of the #yois in some disputes between 
them and the “Jaghirdar when the latter at- 
tempted to change the land tenure is not 
of one shaving ‘an interest in the Jaghir. 
Here again, it seems to me that the nature 
of the estate is. overlooked. "Phe interest 
of a 3unior.member in an impartible estate, 
from ‘the point of view of present enj joyment, 
is illusory and unreal. EH -is real only in 
the sense of a-remote -chance -of succession. 
But, -apart from this, the bitter enmity 


between the Jaghirdar and -Tirumalappa. 


is enough to explain those events. 

Agam, it is said that in Exhibit F, a petition 
filed in by Tirumalappa for the ' guardian- 
ship of the Taghirdar in xgoz(who was then 
a.minor), he flid not state that-he was a senior 
member of the joint Hindu family to which 
the minor belonged. Now, Exhibit F was 
prepared according to the requirements of 
the Guardians and' Wards Act VIII -of 1890 
(section xo) and-had to allege-the petitioner's 
fitness for guardianship of the-minor. Now, 
while it is true that Tirumalappa was the 
next heir to the Jaghir (on the defendant's 
case) on the ground of being senior by lineal 
primogeniture, it:does-not follow ‘that he was 
competent to be a guardian. The fact is 
irrelevant in an-application for:cuardiarship, 
‘Very often the nearest heir (onthe footing 


that the family.is separate) would be older 
in age and better experierced in life and 
worldly affairs than the person-entitled by. 


j 
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neat primogeniture, and the -fact ‘that the 
petitioner was -the next heir was, if at all, a 
circumstance- disqualifying him for guardian- 
ship. ‘This was 4he very ground ‘on which 
his petition was opposed. In Exhibit 6, 
his petition was ‘opposed ‘by ‘Konappa: (who 
‘would be the nearest male xeversioner tothe 
estate:after the mother if the property were 
separate) on the ground that the petitioner 
was-the-nearest reversioner (see. “paragraph 3) 
(see -also Exhibit H—a’ counter-petition 
‘by plaintiff) “This can be correct ‘only ‘on 
"the footing-that the family was joint. “I-do 
mot say “that 4he statement ‘in "Exhibit & 
'binds-the plaintiff but #t-shows the conscious- 
mess of à member of the family who ‘is 
cartainly hot interested ‘in the defendant; 
and- it is because of this document that 
l perhaps the does not figure as a witness in 
the ‘case. In mv opinion the allegation in 
paragraph 2 of Exhibit F that “petitioner 
18.2 near relation of -the minor” was all that 


was relevant and the non-mention of more ` 


(taken in -the light of Exhibit G) canüot:be 
‘used .as.a point against the defendant. 

' f am, therefore, of. opinion that. all the points 
telied on by the District Tudge and summed 
up ‘by him in. paragraph 62.do not make out 
a separation quoad ‘the impartible estate. 
Itis a matter: for observation that the: points 

relied on‘ are negative pieces of evidence. 
E cannot be said that either on the Jaghir- 
dar’s side or on-the defendant's side any one 
did any positive act with a-viewto separate. 

‘On the footing that the plaintiff has made 
out a prima facte case'by proving the facts 
noted in paragraph :62, the learned Judge 
proceeded to consider - certain, points relied 
on ^by the defendants in rebuttal of the 
plaintiffs ‘case. In the view I shave taken, 
yiz., that the ‘plaintiff on whom: the «burden 
of proving: separation ‘lies “has failed to make 
oat a prima facie case, I need not discuss 
these points which are stated in paragraph 

64 —é&pecially, as to ithe ‘first two of thase, 
as ‘they are merely negations of what the 
pisintiffs claim to Have proved. But, 
as regards ‘the third and the -fourth points, 
T ‘wish to make a a few observations. Jt ‘is 
said that the - junior ‘branches of the ‘family 
ih ave divided inter-se and,-therefore they are 
not joint with “the Jaghirdar quoad theim- 
partible estate. Assuming that the junior 
.Dranches-are' div ided interse. in- -respect , of 
their. private ‘dealings. -and-other- properties, 


-INDIAN CASES. - 
ANNADANA JADAYA GOUNDER v. EONAMMAL, S s | mE 


AW, - 


553 


JS Ff 


^ 0 © «© v 


some pike add didide as 25 others 
-—a proposition which i is mot | always itruc'even 
when no impartible property 4s in question 
and which-is always false when such a pro 
perty is one of the properties of the family. 
Phe anomaly which. stich a view ‘leads to is 
this—However numerous ‘the junior ‘bran- 
ches of ‘a family might becomé they should 
not divide their partitile properties ; and ‘be- 
come.separate as to their personal :acquisic 
tions ‘but must ‘continue to ‘be joint, if they 
wish ‘to ‘preserve their sights: ‘of maintenance 
and spccession as against the 4mjpartible 
estate. ‘On this ground also ‘I refuse to :dis- 
cuss the evidence on this heading which 
is contained in the “evidence ` of P. 
Ws. Nos. “6 ‘and 8. "The former: ‘says that 
Tirumalappa and ‘Konappa would go : down 
the ‘hills and sell their ‘goods: ‘separately ‘and 
purchase salt and :cloths separately. P, 
No.. 8 says “that "Be ‘and the 
others have no lands in /commgn , in this 
Jaghir of shifting cultivation in | lands. 
‘She ;next point relates to exemption of 
the defendant and ‘other members of -hiş 
family from payment | ‘of tribute ‘to ‘the Jag- 
hirdar. In iny,opiniou this is ET oint esta. 
bern P, ^V. No. 1 says in ctogs;examii- 
nation: ‘To my knowledge first. defendant 
cultivates some lands in the thifls; she -does 
not pay any poll-tax. Lands "don; it pay any 
rent. | Members of the ‘Poligar’s S family 
are exempt from the payment .of ‘the poll- 
tax and also from. thé plough:tax. “That is 
hey | or any. tenant 


Aea Peau M Ma aw S a" 


to DAE gum oft the family. was. in fen a main- 
tenance. Now, ‘when "we remempbet that 
the net income :of the family | is Rs. I 1,360 
(see “end; of plaint) in I915—:1916 | and the 
Share of-a person in the position, job the de- 


‘fendant {f the ‘property iis. . partiblé)—omit- 


ting- all -extinct branches and seeing that 
Kannappa, P P. W No, 84s ‘in a higher 
dine aid D. "W. No. 2 in t e next 


dine and the defendant’ S two "brot ers-are 
alive—is one- twentysfourth or ‘property 
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yielding an income of Rs. 54, if he is to be 
awarded maintenance, it may not be more 
than Rs. Io or I2. In a primitive Zemin- 
dari like this with its.primitive people and 
primitive mode of raising revenue, the pro- 
vision for maintenance made by mutual 
arrangement would be rather in kind than in 
actual cash payment. The exemption from 
plough-taxes and poll-taxes exactly corres- 
ponds to this. "The District Judge deals 
with this in paragraph 92 and says (1) that 
itis so smalll that it cannot be regarded in 
lieu of maintenance; (but the claim for main- 
tenance could be no more than what the 
exemption represents); and secondly (2) 
that itis a family privilege, just as the Nat- 
tars, Ur Goundan -and the Moopans are ex- 


PN a 
, 


what,is its equivalent to exempt them from 
taxes. .By saying it is only a family privi- 
lege, the legal significance cannot be got.rid 
of under what seems to me to be a mere 
verbal quibble. To say that the Jaghirdar 
is. allowing the exemption because the de- 
fendant is a member of the family is to re- 
cognise the obligations due to a member of 
the. family. One may as well sav where a 
defendant is actually getting some mainten- 
ance, it is given gratis and as a matter of 
grace and not as a matter of obligation. .In 
all such cases, when the junior member, is 
receiving as much as he thinks he is entitled 
to for maintenance, what more could he do 
to keep: up the link between him and the 
holder of the impartible property ? Any- 
how the Jaghirdars could not say that the 
defendants were not getting any maintenance 
from them. and so long. as they have not 


asserted that it was notin lieu of main” 
tenance the link is kept up. One of the plaint 
iffs witnesses P. W. No. 5 zave evideuce 
in a former deposition that the exemption 
of the junior members from poll-tax was in 
lieu of maintenance. He admits his de- 
position but says : “I might have said this þe- 
cause it struck me at the time." It is clear 
that he wishes to discount his former state- 
ment, as he is now arrayed on the plaintiff's 
side. One other point relied on by the re- 
spondent in appealis tbat no contribution 
was made by the Jaghirdar for the marriages 
and deaths in the junior branches. When 
we remember that in this primitive 
Zemindari, the costs of a wedding and 
funerals even in the Poligar’s household were 
defrayed by subscriptions and fees from 
his subjects, one cannot expect him to make 
a cash contribution for similar events in the 
families of the- junior members. There is 
evidence for the defendants that the people 
of the Nads send supplies and money for the 
expenses of the ceremonies attendant on 
these events. The learned District Judge 
disbelieves the evidence of the witnesses 
on the ground that they are for the most 
part Nattans and Moopans who owed their 
office to defendant. But as the offices of 
Nattan and Moopan are hereditary offices, 
I do not think that these witnesses can be 
discredited on this ground. It does not 
appear that Defence Witnesses Nos. 5 and 67 
were appointed by the defendant. Besides 
there is the evidence of Defence Witness No. 
2 (at page gq): “On occasions of marriage we 
send word to the chief Nattan and he sends 
words to the other Moopans and Nattans and 
they bring what is required without payment. 
That.is our customary due as members of the 
Poligar.' As these things must have been 
going on openly, I am not inclined to discount 
the evidence on the other ground.given by 
the District Judge (paragraph 93) that 
since it has not been shown that these pre- 
sents were sent with the knowledge or per- 
mission of the Poligar. The respondent 
has strongly relied on Tara Kumariv. Chatur- 
bhuj Narayan Singh (6) and Gurusam: 
Pandiyan v. Sendatti Kalai Pandia (7). 
In my opinion these cases do not help the 
respondent.- In the former the facts found 
are :— 
(n Ranjit granted in 1879 to his brother, 
Bhupat Narain, a mokurrari patta (perpetual 
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tenance of the latter. 

(2): Bhupat built a separate pucca house, 
established a Tulsi Pindatheré, removed his 
family to it and lived there separately. He 
established a separate Thakurbari in it. 

(3) No helpgwas given to,Chaturbhuj 
Narayan by Ranjit at the time,of the mar- 
riage of the former’s daughter. 

(4) Bhupat and Chaturbhuj- mortgaged 
.the property granted to them freely as if it 
was- their absolute property. 

(3) In 1905 Chaturbhuj stated in a judi- 
cial proceeding ' T am separate from the m 
kur of Telwa.’ 

' There are no facts in the present case 
similar to any of these. In Bavjnath Pra- 
sad Singh v. Tej Bali Singh (37) referring to 
lara Kumari v. Chaturbhuj Narain Singh (6) 
Richards, C. J., andRafique, J., said: "In this 
case their Lordships decided the question of 
l Separation as a- question of fact and not of 
law.” -The- decision in Baijnath Prasad 
Singh v. Tej Bali Singh (37) was - affirmed 
by- the Judicial Committee in Baijnath 
Prasad Singh v. ae) Bali Singh (2) (above 
referred to). 

* In Gurusami Pandiyan v. $ endatii K alai 
Pandia (7) againit is a decision on the facts. 
These are: 

(i) in 1842, the father of Peria Dorai, 
the Zemindar who got the estate as 
daughter's son, separated from him and 
went to live in Veppangulam. 

.(2) In the suit-tiled by Chinga Dorai, 
brothér of Peria Dorai. for partition of. the 
partible properties, an agreement was filed 
and was found to be'genuine and it was 
found by the Subordinate Cour? that the 
plaintiff had accepted by that agreement a 
specific allowance from the defendant in 
fuil - dischargé of all claims. In appeal 
Chitina Dorai contended that the words 
“ no right whatever to the Zemindari" in 
it were subsequently added aiter.he had 
signed it. But this contention was eee 
by the High Court. 

(3) Chinna Dorai who also was s living ‘in 
Veppangulam"was alienating ancestral prop- 
erties without any reference to Peria Dorai 
and was also meking acquisitions REUS 
for himself. 

- (4) In 1877, the Veppangulam palace was 
sold in, Court-auction for the debt of Peria- 


z "G7 48 Ind; Cas,‘ 594; 38 A. 590,714 A. Le J.:913. 
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sami (son of Chinna Dorai) while his Btother 
Chinnasami filed a claim and got his share 
released, no claiin was made by the Zemin- 
dar, who, on the other hand, ptrchased it. 
in fact; as regards all the pa ternal ancestral 
properties, there was no evidence of any 
interference by Peria Dorai or his. descend- 
ants. The conduct showed the original 
ancestral properties of the family were 
regarded as the exclusive property of Chinna 
Dorai and his branch. Perhaps this was 
the reason why the Zemindan became the 
exclusive property of Pedda Dorai. 

It is unnecessary to say more about this 
case beyond saying that it was before Bazj- 
nath Prasad Singh . v. Tej Bali. Dingh (2) 
and that it Was a ` decision ^ on the ` facts, 
especially as it ‘is urider appeal to the 
Judicial Committee. 


In Sri Raja Viravava Thodhramal Rajya 
Lakhshini Devi Garu v. Sri Rajah Viravara 
Thodhramal Surya Narayana Dhatrazu (29) 
grant of two.villages for mainte nance and 
separate food and residence even for 7o years 
was held not to constitute separation. . 

To sum, up the history of the family from 
1820 to 10916 : i 


(x) There is no positive act. of separation 
no Samakhya [as,in Vadrevw Ranganayas ` 
kamma v. Vedrevu Bulli Ramaiya (17)| no 
agreement [as in Gurusam: Pandiyan v. 
Sendattt Kalai Pandta(7}j, no grant of a large 
property in view of separation [as in Tara 
Kumari v. Chaturbhuj Narayan Singh (6)] 
and no remuneration [as in Periasami v, 
Periasami (Padamatur case) (12)]. de 

(2) No assertion that the families of “the 
defendant and plaintiff -were separate until 
the plaint im this case. ` 

(3) Contrary assertions in the litigation 
of 1875 and in Exhibit G that the defendant's 
grandfather and father were thé next heirs, 

(4) The continuance of all thé junior mem. 
bers in the ancestral homes, either con- 
tiguous to the residence of the Jaghirdat 
or part of the. so-called palace. ^ 

(5) The exemption of all the junior mem- 
bers from taxes— which is measurable. in 
money and which is equivalent to (if not. in 
lieu of) grant for maintenance. 

(6) The receipt of ‘supplies for marriages 
and other occasions as.in the. case of the 
Jaghirdar.. P ge CET as 
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>in any opinion there has never been sepas 
ration ofthe senior line and the Jaghirdar's 
line. i would allow the appeal in respect 
of the Jaghir and” dismiss ‘the plaintiffs’ 
suitforit. Asto costs agree withthe order 
of my dearned brother. — 
Ni Ne V. 
_ Appeal alowed. 
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š i UM ^5 * ov» , 
SECOND CIVI, APPEAL NO. 569 OF 1921. 
August 28, 1922." 
Present —Mr. Hallifax, A. J. C. 
TAINARAYEN BABU—FHLAINTIEE— 
E APRELLANT 
ANN ‘YWEXSUS 
MITHOBA AND ANOTHRR—DEFENDANTS 
us — RESPONDENTS. * k 
Limitation Act (TX of 1908), ss. 12, 19— Ate 
t*rnowledgment-—LDimitation, computation of — Exclu- 
sion of day of signature of acknowledgment, 
The word “time” in section I9, and the word 
s day” jin ,segtion 12 ofthe Limitation Act have 
. the same meaning. | aM 
"1n Poniputing the eriod of limitation for a 
suit under section 19:0 “the imitation Act fora 
debt,ackugwledzed;in writing, the ,day.qn.which 
the acknowlelgment was signed must be excluded 
ider section 12:0f the same Act. mE 
"Appeal drom a ‘decree of the District 
Judge, "Bhandara, in ‘Civil Appeal ‘No. 60 
of rgar. decided on the 12th August r92r. 
Messrs. M. Gupta and V. D. Kolte, for 


^ 


the Appellant. 
t Mr P. S. Deva, for the Respondent. 


JUDSMANT.—The plaintiff filed this 
sition 13th july 1920, à Tuesday. for debts 
= 2s i A - Es woo 


which had ‘been acknowledged in writing 


on íath July I917 to be ‘dite. “This isan- 
other striking instance of ths inveterate-but 
entirely incomprehensiblethabit of the Indian 
litigant of waiting ‘till the very last moment 
allowed by thelaw of himitation to do any 


thing whatever, which, ‘of course, involves 


the obvious risk ‘of ‘having waited just one 
moment beyond the -last. “The learned 
Subordinate Judge held that the provisions 
‘of section 12 of the Limitation Act do not 


apply to the computation of a period start- 
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ing. from -the signature of on ,acknowledg : 
ment under section 19 of the Act, for the 
reason that.the word fime is used inthe latter 
section and the word dav in the former. Af. 
anything more -than plain common sense 
were required sto show that the two words. 
have the same meaning, it would :ke found 
in the heading of the third column .of ‘the 
First Schedule,of theisame Act. ihedeazned 
District Judge came to the same conclusion 
though notforthesame.reason. His-reasons 
are stated at some length, but I shave to 
admit that, after careful perusal and 
anxious -thought, Tam ,tnablé to discover 
what they are. | » 

2. tas beyond doubt that, for the pur- 
poses ,of the Limitation Act, a period of 
three years starting with the signature of 
an acknowledgment.at any hourof 13th July 
1917 does .not end till the last moment xgth 
july z920. Jf this were mot clear enough. 
from (the very plain words of-the Limitation | 
Act, section :9 ,of the General Clauses Act, 
1897, would -make ät so. Indeed, it seems 
to me that the principle stated would jhave 
tọ be enforced ‘even if jit had mot ;been 
enunciated in either Act. In this case, for 
instance, the three -years allowed for the 
filing of the suit did not expire, apart from 
that particular provision, till the exact hour 
aud minute.of 13th July 1920 at which the ac- 
knowledgment was,signed.on 13th July 1917, 
and both the.Courts -below, by holding that 
the period of limitation ended at the last 


moment of 12th July 1920, have allowed 


a period which is less than three years by 
at least several hours. This, of course, can- 
not be done, and it is obviously impossible 
to ikeep ay record of .the exact hour and 
minute at which an act from which a period 
is to be computed is done or a suit is filed. 
It would, therefore, be necessary to assume, 
eyen df the law had mot directed this to be 
done, that the act from which the ‚period is: 
to be reckoned was performed iat the last 
moment of the day on which itwas performed, 
or at any rate at a later hour than that at 
which the .suit -was ‘filed. 

3. The suit has been dismissed on the 
preliminary point of limitation and must 
go:back to be tried,and decided on-its zherits, 


. The appeal is remanded to the Court of the 


istrict Judge under x..23-0f Q. XLI of the 
Civil Procedure :Code, to be similarly rer 
manded by him to the First Court for trial 


ol 71] 
HAYAT ALI SHAH V. TAJ UL-NISSA, i 
én! thé médt K certificate for füe refund! 


of the amóutit 6f'-Court-fees paid in this 


Court di the pétition of appeal will issue. 
Other costs in’ this’ Court will Be costs’ ini 
the suit, 


N: H; Appe cal Tenianded. 


LAHORE sitet COURT. 
SECOND CIVIL. Appear, | Nó. 2095 OF 1922, 
Nóvetüber 7, 1922. j 
. Pyeseiit. —Mr. Justice Martitieatt. 
Hafid HAYAT ALI SHAH and OTHERS 
| DERÉNDANTS— APPELLANT 
versus 


Musaimmat "TA] -UL-NISSA— 
PLAINTIÉE-—RÉSPÓNDENT. 

Specific Relief Att (I of 1877), ss. 54, 55—Suit 
to restrain erection’ of building- Building erected’ 
during pendency of suit—Demolitiom of building, 
injunction for— Co-shaver in land, right, of. 

ere a suit to restrain’ the defendant fron: 
puldi ngupóH a cértdin’ land! which’ thé plaintiff 
élaiins a his: ówitis dismissed; andthe defendant, 
without waiting for the plaintiff to; prefer ad, 
appeal against the decision, erects,a; patie on. 
‘the land, the plaintiff, on sic pe in appéal 
is entitled £& án infünctión for’ 
tit: building’ whic, ttie- deféidant EE vidi. 
full knowlédge of his.claim., l : 
: Where a, person builds upón. land im which. 
another i is a co-sharer, and the. latter seeks an 
injunction for thé démolition: of the buildidg, thé 
defendant cannot: ‘Suecéssiully irge that ds plain: 
tifbowns.only.a portion’ of the! land, the. whole: . 
building | should not:be demolished, for the 
P. infiff, as. có-sharer, has, a right in every ` 
ob the land and is eHtitléd: to’ dedana PARE 
of the entire’ building’ é:ectéed-upon it: - 

Sécond appeal from a: decree ofo the. 
District Judge, Delhi, dated- 1st Séptenmibes, 
r92r, modifying that. of hèr Senior 
Subordinate Judge, at Rohtak. .. ^ 

Mr. Abdul. Rashid, for the Appellants. 

Mr. Shamair Chand, for the Respondent. 

JUDGMENT.—The plaintiff was the 
daughter of Yakub Ali, whose half bro-her, 
Sarfataz Ali, in 1918 made a gift of a piece 
of land to a school. The plaintiff cla:med 
to be entitled to a share in the land as heir 
of her father, ani sued for an injunction 
to restrain he school authorities irom 
building: on the land. The sui was dis- 
missel by the Munif on 29th August 


1919, oa-the ground that the plaintiff was 
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nof -in "T andi a dit far itifutic- 
tion did not lie, Bút: that or er was set 
aside: ón appeal! by: the Addit ciial. Judge 
wh found that: the: plaintiff was in pos- 
session- of thé property and: retnandéd the 
case. A detrée- was thé passed by the 
Subordinate Judge granting the injunc- 
tion asked! for in: the plaint, thes plaintiff 
being found tò: have: a’ oné-fourth share 


; in thé laid. bat ds the: defendants: Had in 


the meanwhile erected! à Buildin’ ou the 
land: the: plaintiff appealed asking for its’ 
demolition; and: the District Jud e, Kas: 
á&Cefted" Her‘ appeal’ and ordered fe défeiidi 

' dits to démolizh: thé building: atid’ restore” 
the. siteto it's formet conditión. “The détfénid-- 
ants havé- filed ‘al second appeal: 

"Phe defendants: erected the’ Bait ding i 
Ségfenibér- X919, while: thé Civil Courts 
were: closed; Without waiting for thé  plairit-- 
iff to appeal from. the order of the: S 
August 1ór9, di Missing hér suit. and 
considér that the learüed' District Tee 
was, right ix holding that the plaintiff was. 
enfifled to an ifjunttion för the demoli- 
tion of th building, which the. defendants 
had erected af their owit risk: with” fall 
krówledgé of Her clái ium. She applied: ori: the, 
2nd ees 1920 to be allowed tb. 3) 
if thé Cort tho uget £ Was, 


Padi. p dp aiñ 


ing iar s noni 

It i$ urged. dir d ‘ak e > defend Lnd 
be giye time. for brit ringing. d suit for the 
partition of thé Yang, atid that pénditig thé 
i inStifution and decision of suck a suit 
thé building should 5t bé demolished; But 
I fail to sëe thé jiStice of, this: Tie pH 
sent litigation’ ha been goii ón for moré 
than 3 years and thé déferidunts could dave 
broüght a suit for partition, diiring tiat 
tine Bat did Hot choose to} dó so. 


J"Pheré is also; Ao fót Ce ju the arfotiiént 
that becajisé the plinti € Wiss ONIS oe- 
fourth óf the land the whdle! thie butidinny: 
should, net, BE : denióli Beds cov 

` Thé plaintiff: AS a^ córiliáré has a right. 
ii éxey portion’ of fhe. land, “aud! this defend: 
arts were, “fot, entitled £9 - ; ‘bid! without: 


her coent. 
The appeal fai dnd i" disiksa with 
costs. |. |. 
Wo Ho 07 “A phi «gismi ssel 


558^ 
GOVINDA 7. ABDUL KADIR. 


NAGEUR JUDICIAL COMMISSIONER s 
CO j 


CIVIL, Ruvisron No. 58-B, OF 1922. 

ae ae. January 4, 1923, 
‘Present: —Mr. Kotwal, A. J. C. 
 GOVINDA-— AeprzcuT 
. versus f f 
E ‘Sahib ABDUL KADIR— 
. 7 cw NON-APPLICANT 

EUN USES ~~ Assesis avatiable for 
distribution, meaning of— N otification 35-B-XIX 
(oth April 1920). 

“Where any part of an insolvent’s property is 
subject to a mortgage the value of the insolvent's: 
right to redeem that property can, only be his 
assets available for. distribution within the 
meaning of Notification 35-B-XIX, dated the 
roth ` April 1920. If the Receiver sells 
the property free from .the ... mortgage and 
tealises-the _purchase-money, the. whole of it is not 
assets available for distribution, but only suck, 
part as remains in “his hand after paying off the 
mortgage. He is not entitled toa percentage on' 
the whole of the purchase-money. 

JShvidharnarayan v. rises Govind, 7 B. 
455 atp. 458; 4 Ind. Dec. (N. 8.) 306. relied on. 


Revision of an. order of the District 
Judge, Amraoti, dated the 6th January 
1922. ' 

"Mr. K..K. Gandhe, for the Applicant. - 

, Mr. 
Applicant, 

ORDER.—Notification 35-B-XIX, dated 
Wie ioth April 1920, fixes the remuneration 
of the Receiver, East Berar, Amraoti, at 5 _ 
per cent on the assets realised and available 
fof. distribution. Where any part of the 
insolvent’ s property is subject to a mort. 
gage the value of the insolvent's right to 
rédeem, that property can only be his assets 
available for distribution. Ifthe Receiver 
sells “the property free from the `mort- 
gage and realises the purchase-money the 
whole of it is not assets- available for dis- 
tribution but only such part as remains. 
in his hand after paying off the mortgagee. 
He is not entitled to a percentage on the 
whole. of the. purchase money. This view 
is in consonance with the Judicial Commis- 
sioner’s Civil Circular, II-16 page 36. See 
also Shridharnarayan .v. Atmaram Go- 
vind (I). . 
First Court’s order was passed on the 15th 


March. 1921 is governed by the above Noti- ` 


fication. By Notification 136-XVIII the 


following was inserted at the end of Noti» ` 


(1) 7 B. 455 2t p. 458; 4 Ind, Dec. (N. s.). 366. 
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D. T. M angalmurti, for the Non- 


MS 


fication 36-B-XIX : “ The said. percentage 
shall be calculated as under :— 

. (a) On the principal sum forming’ the 
proceeds of each estate saul as 
dividends ; 

** (b) On the proceeds of sale, when, ón thé 
application of a creditor who holds ‘seéu- - 
rity over any part of the insolvent's prop- 
erty the Official Receiver, sells the pro- 
perty and realises the security under an 
order of the Court; | 

“(c) when the insolvent compromises or 
settles with his creditors on the total sum 
agreed to be paid by them" 

It is contendéd by the learned Pleader 
for the Official Receiver that under clause 
(b) the Receiver is entitled to 5 per cent on 
the full purchase money.' The clause refers 
to a sale on the application of the creditor 
who holds security. In the present case 
the creditor not only did not apply tor the 
sale but opposed it. It is, however, urged 
that the words “on the application of a 
creditor, etc." are redundant. I see no 
reason to hold that they are so. It is not 
likely that redundant words would be used 


' in matter which is added for the purpose, 


of explanation. 

' The property was sold for Rs. 40,000, 
out of which Rs. 36,141-13-6 were paid in 
. satisfaction of the mortgage-decree. The 
Official Receiver is, therefore, entitled to 
commission ‘on the balance of Rs. 3,858-2-6 
only at 5 percent. As regards the cross-' 
` objection it seems to me that the Receiver 


-is entitled. on the principle of clause .(c) 


tó a commission on' the sum paid to the 
creditor, but, in my opinion, he cannot claim 
commission on both this sum as well as the 
Rs..3,858-2-6 stated above. He will, there- 
fore, be allowed commission on the larger of 
the two sums only. I make no order as, 
to costs in this Court, 


GR. D. & W. C. A., Order accordwigly. 


The present case in which the 
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BADRI UPADHIA 7. DWARKA UPADHIA. 


ALLAHABAD HIGH COURT. 
SECOND CIVIL, APPEAL No. 1191 OF I92I. 
January 10, 1923. 

Present .-—Mr. Justice Gokul Prasad. 
BADRÍ UPADHIA AND OTHERS— 
DEFENDANTS—ÀPPELLANTS 
VEVSUS 


DWARKA UPADHIA AND ANOTHER— 


PLAINTIFES— RESPONDENTS. 


Co-shavers—Comnion parti 
ons  co-sharer—Oiher co-sharers, ‘whether 


entitled to decree fov joint possesston—Decrce, form 
of. 


land under cultivation, there is no objection to 


other co-sharers being granted decree for joint. 


possession with him. 


v. Hanuman Singh, 
802; 19 A. L. J. 780; 3 9. P. L. R. (Aj 143; 44 
A. 1; (1922) A. I. R. (A) a14 and Sarbjit Singh v. 
Ra) Kumar Rai, 63 Ind. Cas. 806; x9 A. L. J. 783: 
3 U. P. L. R. (A) 146; 44 A. 5; (1922) A. I. R. (AJ 
i62, followed. . 


Disheshar Singh 


adt Nath Singh v. Jar Nath Singh, 27 A, 88; | 
A. Xe 488 and Phani ` 


A. W. N. (1004) x94; T 
Cg Nawab Singh, 28 A. 101; A.W. N. (t9083) 


233, referred to. 


The proper decrec in such a case is to declare. 


that the plaintiffs are co-owners of the land in 
dispute under the cultivation of defendant and to 
award them joint possession along with the defend- 
ant. 

Second appeal against a decree of the 


Subordinate Judge, ^ Basti, 
20th of April Iga. 


Mr. Gulzayi Lal, for the Appellants: 
Mr. Kasht 
Respondents. 
JUDGMENT. —This is a defendants’ ap- 


peal arising out of a suit for a declaration. 


of title and recovery of joint ‘possession: by 
the plaintiffs as to two plots of land on the 
ground that the defendants co-sharers had 
wrongfully cultivated these plots of parii 
land and got them entered in their names. 
The defendants denied the plaintiffs’ title. 
The findings of both the Courts are that the 
plots of land in dispute were parti and that 
the defendants brought them first into 
cultivation in the year 1919. They according- 
ly decreed the plaintiffs’ claim for declaration 
of title and joint possession. The defendants 
come here in second appeal and their sole 
ground of appeal is that a decree for joint 
possession should not have been given to the 
plaintiffs as it would lead to, disputes in 
future. Reliance was placed before me 
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63 Ind. Cas. 


| following decree. 
dated the: 


Narain Malaviva, for the- 


359 

i; 

on the cases of, Jagar :Nath Singh V. Jai 
Nath Singh (1) and Phani Singh v. Nawab. 
Singh (2). ‘the latest pronouncement of 
this Court oů this point is to be found in the 
cases of Bisheshar Singh v. Hanuman S ingh 
(3) and Sarbjit Singh v. Raj Kumar Rai, (4). 
In these later cases it has been decided that 
under such circumstances a joint decree 
can be passed and is not against the law, 
Sitting as a single Judge I am bound by the 
two cases above referred to. It has. been 
very strongly urged ‘before me. that. the: 
giving of a decree for joint possession would. 
result in putting a stop to new lands being’ 
brought under cultivation by. co-sharers. 1 
do not know that this would be quite the: 
result because,a decree for joint possession: 
is nothing more or less than a ‘declaratory. 
decree, and ifa decree declaring the plaint-- 
iffs’ title to the property. can be passed: 
without any ‘objection -I do ‘not’'see: any, 
reason why .a decree for joint possession in 
favour of. the same plaintiffs should he 
opposed. -If the one class of decree would: 
cause the activity of bringing new lands into: 
cultivation to cease, so, would the "other. , 
The decrees of the lower Courts are, however, 
not very clear. I, . therefore, : discharge : 
those decrees and in lieu thereof: pass the' 
I declare that : the: plain-.. 
tiffs are co-owners of the land ‘in dispute: 
under the cultivation of the defendants and; 
award them joint possession along’ with the. 
defendants. As. the appeal has. practically - 
failed I'allow the rue their costs. 
against the appellants. : 
Appeal dismissed. 
(1) 27 As 88; A. W., N: (1904) 394 r Ai EA ^c 


(2j 28 A; 161; A. W. N. (1905) 233., 
(3). 53 Ind. Cas. 802; 19 A. L J. 786; 3U iP. 
SR. (A) 1437 44 A. 15; (1922) A. I. R. (A. 314. 
(4) 63 Ind. Cas. 806710 A. LJ j. 2531 3 Uv Pe 

L. R. (Ay 146; pA 5; (1922) A; I. R. (A) 162. 
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. JHUMAK SINGH v. MAHINDEA SINGH, 


< . EATN. H9 HIGH: COURT. 
Avi ROWA APEHI DATE DECKE No. 1213 
OF rjzóol 


Janitary 4), 1925. 
Present?-—Mr. Justice Ross, 
Babe JHUMAE: SINGH AND: OTHERS 
PEarNUTPPSCUAWPEHBDANTS: 
jesus: 

| MANINDRA: SINGH ANDi OTPHERS— 
c DEPENDANTS-—RÉSPONDENTS: 

' Detre- suit based on Dücree riotacted: upon: fov. 
Log. timi Gourt, whether competent to; ignore it. 

Plaintiff, obtained an. ex parte decree for con- 
Hin aton SEH osséssion Over certdiir land but did'not- 
apply for’ is'exécutión. After tile’ lüpse-of dbbut- 
ro years: He: broüght! atiother Silit for confirmation, 
grin thé alterhative, for. possession, of the same 
lind. and r&lie.L "pon the decree formerly obtained 
by ' Hint. he, lower Courts réfuse to’ give effect. 
tothe: decree oti the ground! that it was not acted: 
nyo dnd that tlié:plaintff could not rely upon it. 
after suchi along time, They went into the ques- 
| ton of title and, dismissed the claim, On second 


jpeal 
E. that tHe’ the¥e fact hat tlie detree: wis. 
übt put iito execution dotkd not affect thé 
dicluration' of titleamade- therein, that the: decree. 
could nof cease.to. haye: effect unless it was set 
áside, tial the lower € Coutts were in erfor ii going 
into- tle" question of title again and! that’ the 


plbistifi's: suit should! have’ been decreed: ot the. 


production: of- the decree if there was: no other 
objection to it. 

Appeal! from 4. decisión of thé, Additional’ 
Sybordinate Judge, Satan, dated the 16th 


Adgist. 1920; atürming- that, of the Munsif, 
-— 


` Thir Court, Chapra,. 


July. i9io.. 

, Messtsi. 2 ariarayan Prashüd add S. 
Mullick, for the Appellants. 

Mr. R. B. Saran, for Mr. P. Dayal; for thé 
‘Respondents. 

JUDGMENT. E um appeal by the 
plaintiffs in a suit for confirmation, or, in the 


dated. thé. 


alternative, for recovery of possession of aw 


undivided óne-foterth share i am orchárd 
o£ which the’ : plaintifts dre’ in possession. 


- 1& i& alleged in the plaint - fhat one Gopal’ 
ven. 


Sith, father: of thé. defendants, hadi 
re corded i in respect of this “one-fourth share 
in the previous Record of Rights. A suit was 
instituted being No. 475 of 1906 in th Court 
of the Munsif of Chapra for confirmation 
of tne plaintiffs’ possession. That suit was 
decreed ex parte in the plaintiffs’ favour. 
The defence with regard to that portio. of 
the plaint was that the defendants had no 
knowledge of the Suit No. 475 of 1906 and 


that it was not binding upon them that the . 
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ioe Was dues after their father died in 
1907 without substitution! of. their names 
as defendants ii? his. place-and! that they only 


came: to: know of the: existence of that suit ` 


in 1325. The Courts: below have. gone: into 
the question: of titleas. if there had been 
no previous litigation. With regard to the 
allegatiotr in. the! written statement in! answer 
to this part of the plaint, the Munsif does 
not: s€eth: tot have accepted: it. But he has 
refused to give effect’ to the deciee om the 
groutid that if was never a.ted upon and 
thatthe plaintifis: cannot now. rely upon 
it after: such: a Tongülr of time; He further 
says: thas, as the décree was hot acted’ upon, 
it cannot be.taken io be binding upon the 
defendants. Similarly, the learned .Sub- 
ordifiaie Judge says that it is significant 
that the plaintiffs dared: not apply for de- 
livefy of possession, everr on obtaining ex 
parte decree in 1907. That is all that the 
Sübordinate Judge says dbout this part of 
the case: It is.clear that these views of the 
Courts below are erroneous. ‘The. plaintiffs 
obtained title by the decree of 1907. The 
fact that thé décrée Wa not put into exe- 
cution' cdtinot affect the, declaration: of. title 
made. therein; The: decree would. only 
cease to have effect if it was set aside, but. 
thé defendants have never taken amy steps 
to'Have:this d rie! In my opitiion,-the Courts: 


below were in error in going into.the' question. 


of title again and the plaintiffs’ suit ought 
to have been decreed‘on production: of. the 
decree: of .1907 when the defendants" answer 
to that decree as contained in the written. 
found vo! be baséléss. The 
résult i, that this: appeal must be: decreed' 


wee 


with. costs: did! the: suit .of the plaintiffs: 


decreed with costs throughout. . 


NOH. Appeal. allowed. 


W 
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PHUI v. DEVATIA, 


LAHORE HIGH COURT. 
7 MISCELLANEOUS SECOND CIVIL APPEAL: 
; | NO. 40 OF 1922. | 
No:emb»rI3, 922. . 
Present-—Mr. Justice Martineau. 
PHUI—DE:ENDANT—APPELLANT 
Yesus 
DEVATIA AND OTHERS—PLAINTIFFS 
SHIBBA AND OTHERS—DEFENDANTS 
; —RESPONDENTS. 
Custom— Ancestral property —Land acquired by 
pre-emption. : 
. Land acquired by pre-emption, even although 
it belonged at one time to an ancestor of the per- 


son so acquiring it, is not ancestral in the hands. 


of the latter. ` . 
Sri Ram v. Ramji Das, 2 Ind. Cas. 949; 59 P. 


R. 1909; 86 P. L. R. 1909; 94 P. W. R. 1909, 
followed. ; 


Taj Muhammad v. Islam, 21 Ind. Cas. 631: 
230 P. W. R. 1913; 95 P. R. 1913; 343 P L. R. 
1913, distinguished. 


.Miscellaneous second appeai from the 
order of the District Judge, Karnal, dated 
the 30th November 1921,  reversinz that 
of the Senior Sub:rdinate Judge, Karnal, 
dated the 3". August 1920. 

Mi. Shamair Chand, for the Appellant. 

Lala Jagan Nath, for the Respondents. 


JUDGMENT.  Tke plaintiffs’ collaterals 
mortgaged some land to Phui, defendant 
‘No. 4, in February 1914 and sold it, to him 
in January 1915. Later on, by a mutation 
. sanctioned in January 1918, they took back 
that land and in exchange for it gave 
Phui other land which they had acquired 
in March rors under a -decree in a suit 
for pre-emption in respect of a sale 
effected by one Nathu. ‘The plaintifis 
have brought a suitattacking these aliena- 
tions. i 
. The First Court dismissed the suit, find- 
ing that the land which the vendors gave 
to Phui b t e exchange was rot ancestral, 
that the suit as régards the first plaintiff, 
Devatia, was time-barred, and that he was 
estopped from suing as he had assented 
to the exchange after attaining majority. 

The District Judge has differed from the 
findings of the First Court o3 all these points 
and has remanded ihe case for a finding 
on the questions of consideration and neces- 
sity; The defendant, Phui, has appealed 
to this Court. a 

With regard to the finding as to the land 
being ancestral, it is argued in the first place 


36 


INDIAN CASES; 


361 


that the lower Appellate Court has made 
a mistake in thinking thatthe Na hu, who 
sold the land, which the plaintiffs’ col- 
laterals acquired by pre-emption, was a 

rother of the plaintiff Kehri’s father Hansa, 
the vendor having been anot er Nathu 
more remo'ely rela ed to the plain’iffs. 
It is, however, unnecessar to go into this 
point, as ev2n if the land ori.inallv belonged. 
to an ancestor of the plaintffs it must be 
held to have ceased to be ancestral when 
the plaintiffs’ collaterals acquired it by pre- 
emption. The learned District Judge has 
overlooked Sri Ram v. Ramji Das (x) which 
is a clear authority on this point. He 
has referred to Taj Muhammad v. Islam (2) 
but that was a case of a different nature. 
Th rə was no acquisition of property 
by pr -emption in th t case, but a wid w 
had sold some land, her reversioner put 
pressure cn the vendee:, and they accepted 
the price and gave up the land. 

Tt is contended for the respondents that, 
even if the lani acquired by pre-emption 
is not to be regarded as ancestral, the land 
which was given by Phui in exchange for 
it and hai previously been mortgaged and 
then sold to him was an-estral; but there 
is no evidence whatever’ to sup^ort that 
contention, and the respondents are not, 
entitled now to have the case remanded 
for enquiry as to whether that land was 
ancestral, as they did not raise the roint. 
in their appeal in the lower Appellate 
Court. They have based their claim 
throughout on the grouid that the land 
acquired by pre-emption wa: ancestral, and 
in view of what was decided in Sr? Ram v. 
Ramji Das (1) the claim must fail. 

The case of the first plaintiff, Devatia, 
stands on a somewhat cifferent footirg 
from that of the other plaintiffs, as he 
was himself one of the owners of the 
land which was mortgaged and soll to the 
appellant, and- he has attacked the act 
of his brother, Ram Chandra, in. making 
the alienations. as his guerdian. It 
has, however, not been contended by Coun- 
sel for the respondents that Devatia's claim 
for his share cau succeed even though the 


(1) 2 Ind, Cas. 949; 59 P. R..1909; 86 P. Ls 
R. 1909; 94 P. W. R. 1909. : f 
(2) 21 Ind. Cas. 631; 230 P. W. R, Z913; 


95 
P, R. 1913} 343 P. L. R. 1914. 
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land in suit is found to be non-ancestral, . 


and it is only on the question whether or 
not the land is ancestral that the case has 


been argued. Moreover, Dev*tia does not: 


appear to have any cause of action. By 
the exchange of 1918 he has got back the 
. land which had been sold by his guardian 
to the appellant, and 'although he attacks 
the exchonge he does so, not on the ground 
that it was an act of his own whici he can 
get undone, but on the ground that it was 
effecte : without necessity by his collateral, 
Shibba, whereas, as a matter of fact, Devatia 
himself was a party to the exchange. 

I accept the appeal, reverse the decree 
of the lower Appellate Court, and restore 
that of the First Court dismissing the suit. 
The plaintiffs-respondents will pay the 
appellant’s costs throughout. 


Z, K. Appeal accepted. 


ALLAHABAD HIGH COURT, 

SECOND CIVIL APPEAL NO. 522 OF 1921. 

* January I2, I923. 

Present :—Mr. Justice Rafique and Mr. 
Justice Piggott. 
RAHIMA—PLAINTIFF 
DEYSUS 
RAZZAK ALI AND ANOTHER— 
DEFENDANTS. 
^ Prenempiron suit —Pre-emptor joining as co-plain- 

tiff pre-empior inferior to vendee — Effect. 

A pre-emptor's suit must fail if he joins with 
him as co-plaintiff a person having an inferior 
right of pre-emption to that of the vendee. 

Gupleshwar Ram v. haie Krishna Ram, 15 Ind. 
Cas. 174; 34 A. 542; 10 A. L. J. 70, followed. 

Second appeal from a decree of the 
Subordinate Judge, Banda, dated the 31st 
January 1921. 

Mz. U. S. Bajpai, for the Appellant. 

Mr. P. L. Banerji, for-the Respondent. 

SUDGMENT.—This appeal arises out 


of a suit brought by three persons, namely, 


Mansur Ali, Sahab Ali and Rahima on the 
ground ot pre-emption. It was ‘alleged in 
‘the plaint that both the plaintiffs and the 
defendants vendor and the vendees were 
co-sharers in the village but the plaintiffs 
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had a preferential right- because they were 
more nearly related to the vendor. The 
claim was resistedon various grounds. one 
of which was that the plaintiffs Nos. 1 and 
2 were not related to the vendor at all and, 
they having joined in the claim of Rahima 
who was related to the vendor, the claim 
must fail. Both the lower Courts dismissed 
the claim of the plaintiffs on the ground 
that Rahima, though having a preferential 
tight, had associated with himself two persons 
whose rights were inferior to those.of the 
vendees. Rahima alone has come up in second 
appeal before us and, accepting the finding 
against him as to the relationship of plaintiffs 
Nos. 1 and 2 to the vendor, contends that 
as he had not associated with himself stran- 
gets but co-sharers, a decree for pre-emption 
should be passed in his favour alone. On 
behalf of the vendees the contention is that 
the claim of Rahima together with his co- 
plaintiffs was rightly dismissed by the 
Courts below, inasmuch as Rahima had 
joined with him persons who were inferior 
in degree, according to the order of pre- 
emption given in the wajib-ul-arz, to the 
vendees. 

We think that the position taken up by 
the appellant Rahima is untenable.” The 
case of Gupteshwar Ram v. Rate Krishna 
Ram (x) isin point. In that case the vendee 
had joined with him a co-sharer in the 
purchase of the property sought to be pre- 
empted, but a co-sharer inferior in degree 
to the pre-emptor. On a suit by the pre- 
emptor the vendee pleaded that he and the 
pre-emptor bad equal right to purchase the 
property as they stood, according to the 
order giver? in the wajib-ul-arz,in equal 
degree with regard to pre-emption. The 
pre-emptor replied that as the vendee had > 
joined with him in the purchase of the 
property a co-sharer who had an inferior 
right to that of the pre emptor, therefore, 
the pre-emptor could enforce his claim 
against the vendee. The contention of 
the pre-emptor was allowed and his claim 
was decreed. In disposing of the appeal 
two learned Judges of this Court who heard 
it remarked as follows :— 

“We also think that if we assume the 
custom of pre-emption to exist, a vendee, 
although having an equal right with the 


(t) 15 Ind, Cas. 174; 34 A, 542; 10 A: Io J. 39% 
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plaintiff, loses his right when he brings in 
as a co-vendee a co-sharer having an inferior 
tight. It is urged thatthe bringing in of a 
co-sharer, even though his right is inferior, is 
very different from introducting a stranger. 
It is admitted that the introduction of a 
stranger forfeits the right of the co-sharer 
against whom pre-emption is sought. We, 
however, can recognise no distinction in 
principie between the introduction of a 
stranger and the introduction of a person 
having an inferior right to the pre-emptor. 
If it were otherwise, pre-emption as between 
co-sharers could always he defeated if one 
co-sharer having an equal right could be 
induced to join in the purchase.” 

These remarks sufficiently dispose of the 
contention for Rahima,theappellant, in the 
present case. The appeal fails and is dis- 
missed with costs. 


S. D. Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER’S 
C0 A 
MISCELLANEOUS APPLICATION 

NO. 491 OF 1922. 
February 2, 1923. 

Present -—Mr. Dalal, A. I. C. 
Musammat MAHESHA AND OTHERS— 
PLAINTIFFS—-APPELLANTS-—-APPLICANTS 

versus id 

RAMESHAR AND ANOTHER—DEFENDANTS 
RESPONDENTS—OPPOSITE PARTY. 

Civil Procedure Code Act (V of 1908), ss, 151, 
152— Appeal, decision of—Words '' fails and is 
dismissed” used by mistake— Real intention to accept 
appeal— Clerical evror—Dwuty of Court to correct, 

Where the context of a judgment shows that 
the intention of the Judge was to decree an appeal 
but that by a mistake he used the words “ fails 
and is dismissed,", the Court is bound to correct 
such clerical error at any time it is asked to do so. 


[p. 564, col. 1.j 
Suria v. Ganga, 7 A. 875; A. W N. (1885) 
of Mr. 


256; 4 Ind. Dec. (N. S.) 958, referred to. 

Application against a decree 
Ashworth, First Additional Judicial Com- 
missioner, dated the 4th October 1922, up- 
holding that of the Sub-Judge, Unao, dated 
ihe 20th January 1922. 


- 


CASES: S23 


Mr. A. P. Sen, for the Applicants. 
Mr. Haider H; ussain, for the Respondents, 


ORDER.— This is an application under 
sections I51 and 152 of the Code of Civil 
Procedure. In the application reference is 
also made to O. XLVII, r. x (review), but it is 
admitted by the learned Counsel that if the 
matter is not one of a clerical error no ques- 
tion of a review will arise. In answer it 
was urged by the learned Counsel for the 
opposite party, (x) that there was no 
mistake or clerical error in the final order 
of this Court, (2) that iudgment was pro- 
nounced after notice to the applicant's 
Counsel ; so after so many months the appli- 
cants are not entitled to have an error 


Corrected, and (3) that the Court has no 


jurisdiction to correct such an error as is 
alleged by the applicants under the provi- 
sions of sections I151and 152, Civil Procedure 
Code. 

I have carefully gone through the judg- 
ment of this Court. It was not pronounced 
by me but the reasoning of the judgment 
and the findings can be clearly understoo1. 
The plea of the applicants is that, on the 
findings the appeal ought to have been 
decreed and that it was only by a slip that; 
it was dismissed. Thes_it of the applicants, 
who were plaintiffs in the litigation, was 
for a declaration that a certain deed of gift 
executed by a Hindu lady was not binding 
on them after the death of the lady who was 


= their mother and that the deed was invalid 


so far as it transferred to the donee an 
absolute estate in Zemindari property. ‘The 
suit was dismissed by the Trial Court on 
three grounds set out at the beginning of 
this Court's judgment. This Court then pro- - 
ceeded to examine every one of these three 
findings and disagreed with it. The findings 
on points Nos. r and 3 are clearly against 
the findings arrived at by the Trial Court. 
As regards finding on point No. 2, the learned 
Counsel for the opposite party pointed out 
that what this Court held was that the deed 
itself did not purport to yrant absolute 
interest but transferred only life interest 
of the lady dónor. On this finding it was 
open to this Court to dismiss the suit on the 
ground of want of a cause of action. 
point, however, has been considered by 
this Court and the learned Judge held that 
there was sufficient cause of action under 


dhi$ ^^ 


.R. or followed. 
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section 42, Specific Relief Act. It is 


clear, therefore, that the intention of the 
Judge was to decree the appeal and it was 
by a mistake that the words “ fails and is 
dismissed” were used. 

‘I do not think that the applicants are 
prevented from obtaining an amendment 
of the judgment on the ground that they 


* did not apply fer such an amendment earlier, 


than they did. A ruling of the Allahabad 
High Court, reported as Surta v. Ganga (1), 
was quoted in support of the contention 
that the provisions of sections 151 and 152 
did not apply to the present matter. That 
opinion was, however, given under section 
206 of the old Code which was confined to 
the amendment of a decree. "The provisions 
of the corresponding sections 151 and 152 
of the current Code are much wider and I 
think that the Court is bound to correct 
a clerical error such as has taken place in 


' the judgment of this Court. 


I direct that the words ''fails and is 
dismissed" in the judgment ‘of this Court 
shall be cut out and in their place shall be 
substituted the words ''isdecte:d." ‘The 
decree shall be amended accordingly. No 


order is made as to costs of these 
"proceedings. 
S. Di A pplication allowed. 
(2) 7 A. 875; A. W. N. (1885) 256; 4 Ind. 


Dec. (N. $.) 958. 


ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEAL No. 1203 OF 1921. 
January II, 1923. 
Present -—Mr. Justice Gokul Prasad. 
KANHAIYA LAL—PLAINTIFF— 
APPELLANT 
VEYSUS 
Musammat GORA AND ANOTHER— 


DEFENDANTS—RESPONDENTS. 


Hindu Law—Mitakshara—Partitian— Grand- 


-mother’s share. on partition between grandsons, 


A grandmother gets an equal share with her 
grandsons on partition between them. jp. 565, 
col. r.] 

Sheo Dyal Tewaree v. Judoonath Tewaree, 9 W. 

Sheo Narain v. Janki Parshad, x6 Ind. Cas: 88; 
34 A. 505, A.L. J. 749, distinguishe . 

Radha Kishen Man v. kachhaman, 3 A. 118; 
2 Ind. Dec. (N. $.) 64, dissemed from. 


it. Musammat Gaura who was 
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Second appeal against a decree of , the 
Judge, Aligarh, dated the 15th “March 
1921. 

AM. G. Banerji for Mr. P. L. Banerji, 
for the Appellant. IP l 

Dr. S. N. Sen, for the Respondents. 

JUDGMENT.—The question raised ‘in 
this appeal is whether a grandmother gets 
a share in the family property on a partition 
between her grandsons. The facts are as 
follows: One Nain Sukh Das was the 
owner of certain property. He died leaving 
a widow, MusammatGaura, and a son, Chunni 
Lal. The names of both the above persons 
were entered in the revenue papers on the 
property: of the deceased. Chunni Lal 
died about 9 years ago. In the year r920 
there was some dispute between his two 
sons, Kanhaiya Lal, the present plaintiff, 
and Makhan Lal, the present defendant, 
about the partition of the family property. 
The matter was referred to arbitration and 
under an award each of the above-mentioned 
two brothers was given half of the property. 
To this partition Musammai Gaura, the 
mother of Chunni Lai, was no party. After 
the award the present plaintiff wanted to 
have the name of Musammat Gaura ex- 
punged from the revenue papers but she 
objected successfully and hence the-present 
suit for a declaration that he was the owner 
of half the property detailed in the plaint 
and Musammat Gaura has no interest in 
made a 
defendant pleaded that she was entitled 
to a share equal to that of her grandsons. 
The First Court came to the conclusion 
that on a'partition between her grandsons 
Musammat Gaura was entitled to a share 
equal to that of the grandsons and decreed 
the claim of the plaintiff for 7/8ths of the 
property in dispute, dismissing it as to r/8th 
which was the half share of Musammati 
Gaura in the property claimed by the plaint- 
iff, the other half of her share being in the 
share of the other grandson, Makhan Lal. 
The learned Judge of the lower Appellate 
Court has agreed with this view of the law 
and. confirmed the decree of the First Court 
except as to some formal amendment in . 
the decree. The -plaintif comes here in 
second appeal, and the only point argued 
before me by hislearned Vakilis that under 
the Mitskshara School of Hindu Law a 
grandmother gets nò share on partition 
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amongst. her grandsons.: His learned Vakil 
relied on the case of Sheo Narain v. Janki 
Parshad (x), but that case was about the 
grandmother getting a share on partition 
between her own son and his sons, and is 
no authority for the proposition that a 
grandmother gets no share on partition 
between her grandsons. The only other 
case.of this Court in which reference has been 
made to this matter is the case of Radha 
Kishen Man v. Bachhaman (2) andat page 
122 the learned Judges say, “ But the lower 
Court is wroüg in giving the plaintiff's 
erand-mother a share on partition." No 
authority is cited and no reason is given, 
for this expression of opinion. The only 
text in the Sacred Books of the Hindus 
relating to this matter is the text of Vyasa 
which does recognise this right. It is 
referred to in the Full Bench case of Sheo 
Narain v. Janki Parshad (1), but as the 
point did not arise directly in the Full Bench 
case aforesaid the learned Judges did not 
express an opinion on this difficult question. 
Messrs West and Buhler in their Book on 
“Hindu Law, 4th Edicion, page 712, lay down 
the same proposition of law, so also does 
Mr Shyama Charan Sarkar in his Vyavastba 
Chandrika, Volume II, part I, at page 350. 
The learned Judges of the Calcutta High 
Court in the case of Sheo Dyal Tewaree v. 
Judoonath Tetwaree (3), a case under the 
Benares School, laid down the same rule of 
saw, namely that a grandmother gets an 
equal share wlth her grandsons on partition 
between them Iam, therefore, of opinion 
that, having regard to Vyasa’s text, the 
conclusion at which the Courts below have 
arrived is a right conclusion °I therefore. 
dismiss tnis appea! with costs. 
S. D. 
Appeal dismissed. 


. (1) 16 Ind. Cas. 88; 34 A. 505; 9 A. L. J. 749 
F. 
AS 3 A. r 8:2 I d. Des, (N. S.) 64. 

(3) 9 W. R. 61. 
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PATNA HIGH COURT. 
Civit R VISION NO. 322 OF 1922. 
january II, 1923. 
Present:——Mr. Justice Ross, 
RAMESHWAR DASS-MALI RAM— 
PLAINTIFF— PETITIONER 
VEYSUS 
Tas EAST INDIAN RAILWAY COM: 
PANY, Lrp.—DEFENDANT—OPPOSITE 
PARTY. 

Limitation ,Act (IX of 1908), Sch. I, Arts. 30, 
I51—Suii against Railway for damages for shori 
delivery Limitation applicable— Commencement of 
limitation. 

A short delivery of goods is equivalent to loss 
of the portion undelivered. Therefore, a suit 
against a Railway Company for damages for short 
delivery is governed by Art 30 of Sch.I to the 
Limitation Act, and time begins to run from the 
date when the short delivery was made. 

Great Western Railway Yd ies v^ Wills, 
(1917) A.. C. 148; 86 L: J. K. B. 641; 116 L. T. 
615, 61 S. J. 335; 33 T. L. R 254, followed 

Radha Sham Basakv.Secretary of State for India, 
34 Ind. Cas. 130; 20 C. W N 790; 44 C. 16; 2 

L. J. 547, distinguished, 

-Appeal from an order of the Subordinate 
Judge, Dhanbad, dated the r4th July 1922. 

Messrs. Janak Kishore and B. Prasad, for 
the Petitioner. 

Messrs. N. C. Sinha and B. B. Ghosh, for 
the Opposite Party 

JUDGMENT.—'This is an application ‘by 
the plaintiff for revision of an order of thé 
Small Cause Court Judge of Dhanbad who 
dismissed his suit against the East Indian 
Railway Company as being barred by time. 
It appears that 250 bags of flour were con- 
signed to the North- Western Railway Com- 
pany at Lyallpur on the 15th of October 
1920 for delivery at Jharia, on the East 
Indian Railway Company's line, ‘The con- 
signment was delivered short by five bags 
and, on the 11th of February 1922, the plaint- 
iff brought this suit alleging that the cause 
of action arose in November 1920 when the 
short delivery was made. A letter had been 
received from the Acting Divisional Traffic 
Manager, Howrah, which was dated the 7th 
of September 1921, informing the petitioner 
that the five bags received short were lost 
and regretting that all enquiries to trace 
them chad been of no avail. 

The question is one of limitation. The 


Jearned Vakil for the petitioner contends 


that the case is governed by Art, 115 of 
the Limitation Act, or, if by Art. 30, then 
the date when the loss occurred must be 
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proved by the Railway Company and, in 
this case, must.be taken to be the date'of the 
Company's letter, namely, the 7th of Septem- 
ber 1921. l 

In support of the argument that Art. 115 
applies, reference was made to tlie de- 
cision in Radha Sham Basak v. Secretary of 
State for India (x). But that was a case 
where the receipt of the consignment was 
denied and is, therefore; no authority in the 
present case. It is quite clear that the pre- 
sent case is governed either by Art. 30 
or by Art. 31. 

The learned Vakil for the defendant Com- 

pany contends that thisis a case of non- 
delivery, and that time will run from the date 
when the goods ought to have been delivered, 
and that date is fixed by the actual delivery 
of part of the consignment in November 
1920. It was held, however, by the House 
of Lords in Great Western Raikoay Company 
v. Wills (2) that “ non-delivery of a consign- 
ment means non-delivery of the consignment 
as a whole as contrasted with short delivery." 
This is a case of short delivery, which is 
equivalent to loss of the portion of the con- 
signment undelivered, and the limitation 
is that prescribed in Aft. 30. Then, the 
question is when this loss occurred. It 
seems to mé evident that the loss occurred 
*when the short delivery which constituted 
the loss was made, that is to say, in Novem- 
.ber 1920. The suit is, theretore, clearly 
out of time. 

It was further argued that there had been 
an acknowledgment of liability in the letter 
from the Divisional Traffic Manager about 
the loss. Apart from the fact that the Divi- 
sional Traffic Manager has not been shown 
to be authorised to make any acknowledg- 
ment of liability, the letter itself so far from 
REI UE liability expressly repudiates 
t 
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The application is dismissed with costs. 
Hearing fee one gold mohur. 
W. C. A. A pplication dismissed. 
(x) 34 Ind. Cas. 130; 20 C. W. N. 790; 44 C 16; 
23 C. L. J 547. 
(2) (1917) A. C 148; 86 L. J. K. B 641 


) ; 1106 L. 
T. 615; 61 S. J. 335; 33 T. L.R. 254, i 
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NAGPUR JUDICIAL COMMISSIONER’ S 
l COURT. 
SECOND CIVIL, APPEAL No. 59 OF 1922. 
December 9, 1922. 
Present: —Mr. Ratten, J. C. 
NANA AND ANOTHER—PLAINTIFFS— 


APPELLANTS 
versus 
JOGILAL AND ANOTHER—DEFENDANTS— 
RESPONDENTS. 


Hindu  Law-— Inheritance— Blindness, congeni- 
lal — Exclusion from inhertiance. 

Under the Hindu Law congenital and incurable 
blindness causes exclusion from inheritance, and 
this rule of law has not become obsolete. 

Gujeshwar Kumar v, Durga Prashad Singh, 42 
Ind. Cas. 849, 45 C. 17; 22 M. L. T. 403; 22 C. W. 
N.74; 26 C. L. J. 557; 16 A. L. J. 3; 34 M. L. J. 
1; 20 Bom. L R 38; (1918 M. W. N. 16; 7L. 
W 94; 4 P: L. W. 1; 44 I. A. 229 (P. C), Muthu- 
sami Gurukkal v. Meenammal, 55 Ind. Cas. 576; 
43 M. 464; 38 M. L. J. 291; (1920) M. W. N. 253; 
27 M. L. T. 329, Bharmappa v. Ujjangauda, 65 
Ind. Cas. 216; 46 B. 455; 23 Bom. L. R. 1320; 
(1922) A. I. R. (B.) 173, Callydoss v. Kissan 
Chunder Doss, 1x W.R, (A. O. J.) 11, referred to. 

Yellavajhula Suvayyav. Yellavajhula Subbam- 
ma, 53 Ind. Cas. 498; 43 M. 4; 26 M. I. T. 154; 
(1919) M. W. N. 580; 37 M. L. J. 405, followed. 

Appeal against a decree of the District 
Tudge, Nimar, dated the 4th November 
1921, in Civil Appeal No. raz of 192r. 

Messr. M. Gupta, ani P. C. Dutta, for the 
Appellants. 

Sir B. K. Bose, Messrs. P. N. Rudy 
and V. Bose, for Respondent No. I. i 

JUDGMENT.—The sole question that 
arises in this case is, whether the plaintif- 
appellant, Nana, son of Govind Gujar, is 
excluded from inheritance by reason of his 
being born blind and being incurably blind, 
In the plainf it was admitted that his blind- 
ness was congenital and the learned District 
Judge has found that he is incurable. This 
finding is not seriously contested in this 
Court, and, as the plaintiff is aged 50 and 
has not yet been cured, it may safely be 
presumed that his blindness is incurable. 
The learned Subordinate Judge, following 
the ruling of Sadasive Ayyar and Napier, J]., - 
in Yellavajhula Surayya v. Yellavajhula 
Subbamma (x), held that the rule of 
Hindu Law which excludes a person 
born blind from inheritance or from 
claiming a joint interest as co-owner 
in ancestral properties, has become obsolete. 


(1) 53 Ind. Cas. 498; 43 M.4: 26 M. L.T. r54} 
(1919) M. W. N. 580; 37 M. L. J. 405. 
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On appeal the learned Di trict Judge has 
taken a different view. He ays: "All the 
Madras ruling labours to show is, that there 
was the rule of disqualification, but it is now 
obsolete and should not be applied in these 
modern days. Buta rule of law stands un- 
til it is repealed in some way, and in matters 
of inheritance the peoples of India have the 
_ assurance that their personal law will be 
respected and applied. And, furthermore, 
we have the authority of the highest Tribu- 
nal of law, the Privy Council, stating ' the 
law most clearly in Gunjeshwar Kunwar v. 
Durga Prashad Singh (2). It may be urged 
that, as their Lord.hips found as a fact that 
the person th.n concerned was not born 
blind, their statement about the  disquali- 
fication of one born blind is nothing more 
than obiter dicta. But their Lordships set 
out the main questions to be discussed in the 
judgment and then deliberately took up the 
1 gal question of disqualification before de- 
ciding-the fact. If they had decided the 
. fact first, they ne d th n have only given the 
finding tha there was no disqualification 
of à p: son who became blind after birth. 
Butth y delibe ately chose to state the whole 
lawon the matter, and I do not feel in a 
position to accept the Madras subsequent rul- 
ing that thé rule accepted by the Privy Council 
has become obsolete, I think Iam bound 
to accept the rtile which the Privy Council. 
says is the true one, and that includes the 
Statement ‘blindness, to cause exclusion 
from inheritance : must bes congenital.’ If, 
therefore, the plaintiff in our case wa born. 
blind he must b: held to be disqualified 
from inheriting and he acquired, no interest 
in the property of his father or the rest of the 
family. i 
The learned Counsel for the appellant 
replies on the Madras ru ing and says that 
this is a case of peculiar hardship which 
illustrates the correctness of the view taken 
therein. Themain lineson which thelearned 
Advocate for the respondents has argued 
the case are, that the Madras ruling is an 
exposition of what the learned Judges con- 
sidered the law ought to be rather than of: 
what the law is, and theirs is the sole autho- 
rity for holding that the rule laid down -by 
(2) 42 Ind. Cas. 849; 45 C. 175; 22 M. L. T. 403; 
22 C. W.N.74:26 C. L. J, 557; 16 å. L. J. 1:34 M. 


L. J. 1; 20 Bom. L. R, 38; (1918) M. W. N 16: 7. 
X. W. 94: 4 P. L. W. 1; 44 I. A. 229 (P. C.). 
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the texts has become obsolete, while, on the 
contrary, all recent commentators assume 
the rule to be still alive. | The learned 
Advocate concedes that their Lordships 
of the Privy Council in the case cited by the 
District Judge do not actually decide that a 
man whois congenitally andincurably blind 
is still excluded from inheritance, but: he 
argues, as does the District Judge, that 


their Lordships would not have been at the. 
pains of discussing the question whether 


Bishambar was or was not born blind if they 
had considered that question superflous; 
moreove , their Lordships quote as the true 
rul2 a passage from Raikumar Sarvadhi- 
kari’s Hindu Law of Inheritance that blind- 


ness, to cause exclusion from inheritance, | 


must be congenital. | 

It is useless to labour the question as to 
what the law is as laid down by the texts, 
for Sadasiva Ayyar, J., has made that very 
clear, while saying that the law has be.ome 
obsolete. I have been unable to find any 
recent d cision that congenital blindness 
nece sarily excludesfrominheritance. The ob- 
s rvati nsin Muihusami Gurukhalv.M eenam- 
mal (3) in which Yellavajhula Surayya 
v. Yellavaj ula Subbamma (1) is referred to, 
relates to insanity, a state in which consider- 
ations arise different from those in blindness. 
In Bharmappa v Ujjangauda (4) tke Bom- 
bay High Court, while referring to Yella- 
vajhula Surayya v. Yellavajhula Subbamma 
(1r) declind to treat as obsolete the rule ex- 
cluding from inheritance a man affected by 
eongenital and incurable dumbness. In 
1869, in Callydoss v..Kissaw Chunder Doss (5) 
(Appeals from Original Jurisdiction) Sir 
Barnes Peacock and other Judges ina Full 
Bench treated the law of exclusion of a man 
congenitally blind as a living.law.. | 

Witb due respect, I am unable to hold 
that a rule, which undoubtedly is part of the 
Hindu Law, has become obsolete. 
last Edition of Mayne’s Hindu Law the Edi- 
tor refers to the Madras decision and says: 
" It is submitted that this decision is: un- 
warranted by the: state of the authorities 
and usurps a fu ction which can only be 
discharged by the Legislature." l 

With these observations I am i. agreement, 

(3) 55 Ind. Cas. 576; 43 M. 464; 38 M. L.J. 
291; (1920) M. W. N 253; 27 M. L. T. 329. 

(1) 65 Ind. Cas. 216; 46 B. 455; 23 Bom. L. R, 
1320; (1922 A. I. R (B) 173. . 

(s) x W. R. (A. O. J.) II, 
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The appeal, therefore, fails, and the appel- 
lant must pay Lis own costs and those of the 
respondents. The learned Cqunsel for the 
appellant suggests that as the plaintiff is 
entitled to maintenance aud to suitable 
residence in the family house, the suit should 
not be dismissed entirely. The learned 
' Advocate for the respondents agrees that 
these questions should be decided in this suit 
and says that his clients are willing ihat the 
maintenance should be made.a charge on 
the family estate. I, therefore, send back 
the case to the Court of the Subordinate 
- Judge who will decide what maintenance 


should be allowed to the plaintiff,- uch main- . 


tenance to be charge on th: f mily estate, 
and what residence in the family house should 
be alloted to him. As these claims’ were 
not made by the plaintiff in his pleadings, 
the parties will bear their own costs of the 
further DEEEH in the Court of Bs 
instance. 


W.-C. A Appeal dismissed. 


M eR i e 


LAHORE HIGH COURT. 
LETTERS PATENT APPEAL, NO. 73 OF 1922. 
: November 27, 1922. | 4 

9 Present. ‘Sir Shadi Lal, Kr., Chief Justice, 
l and Mr. Justice Fforde. 

CHUHA MAI, AND ANOTHER—PLANITIFFS— 

APPELLANTS 
^ DEFSUS 
.H aji “RAHIM BAKHSH— DEFENDANT 
— RESPONDENT.: 
: JEvidénes Act (I of 1872), s. 65 (c) —Secondary 
` evidence of contents of document — Execution of origi- 
nal, proof of—Dtscretion of. Court — Appellate 
. Court, interference by, 
- Under section 65 (c) of the Evidence Act secondary 

evidence of the contents ofa document may be 
given when the party offering that evidence can- 
not, for any reason not arising from his own de- 
fault or neglect, produce the original in reasonable 
time. [p. 569, col. r.] 


“The question of the admissibility ‘of secondary’ 


evidence is a point properly to bedecided by the 
Trial Court, and is treated to be depending very 
much on its discretion. The conclusion of the. 
Trial Court on this point should not be overruled by 


the Court of Appeal except on a clear cas of 


miscarriage of justice. [p. 569, col. 1.] 
Harripria Debi v. Rukmini Debi, 19 C. 438; 
19 I. A. 79; 6 Sar. P. C. J. 177; 9 Ind. Dec. (N. S.) 
; 736, (P. C.) relied upon. 
. A party producing secondary evidence of a 
document is not relieved from the duty ‘of provin 
ghe execution of the original. [p. 569, col. 1.] 


INDIAN CASES. 


. [1923 


Appeal under section ro of the Letiers 
Patent from a decree of Mr. Justice Scott- 
Smith, passed in Civil Appeal Case No. 
322 of 1921 on 21st February 1922, revers- 
ing that of the District | Judge, Delhi, 

. dated the a November 1920. l ) 

Mr. C. H.-Carden Noad and Lala Bas 
bhajan Das. ‘for the Appellants. 

Mr. M. Obed Ullah and Lala Sardha Ram, 
for the Respondents. . 

JUDGMENT.—This appeal arises out of an 
action for the possession of a plot of land 
which the plaintifis claimed to be their 
property. Their. claim was resisted by the 
defendant, Rahim Bakhsh, but both the 
Trial Court and the District Judge on appeal 
came to the conclusion that the plaintiffs 
had proved their title. On second appeal 
Mr. Justice Scott-Smith . held that the 
plaintiffs had not proved the document 
relied upon by the-District Judge in support 
of his finding and that there being no other 
evidence in support of the title, their suit 
should be dismissed. l 

The plaintiffs have preferred this appeal ` 
under clause ro of the Letters . Patent, 
and it is contended on their behalf that 
the document P.5 has been wrongly 
excluded from consideration. : Now, there 
can be no doubt that he plaintiff's ancestor, 
Dhani Ram, purchared the plots of lands 
situated at. Sarai Rohiila Khan, and he 
question for consideration was whether the 
land in dispute formed part of those plots. 
In order to e tablish their contention "the. ` 
plaintiffs produced a document.. P.5 
which is a copy of a sale-déed executed: on 
the 17th April 1917 by one Matu in favour 
of Abdul Samad, Abdullah, and Abdui 
Hamid, by which a building on a plot ot 
land was sold, and in the boundaries given 
in the deed it is shown that the sites to the 
east and west of the plot, upon which 
the structure stood, belonged to the ancestor 
of the plaintiffs. Now, this document has 
been rejected on two grounds :— . | 

(x) that the pla ntiffs should have pro- 
duced. the.original deed, and that secondary 
evidence thereof, was not adm: ssible under 
the law; and D 
- (2) that they have failed to prove the. 
execution of the deed of which P.5 is a 
copy. < 

As regards. the 


first objection, ihe 
learned Counsel for 


the ps utils: argueg 


. in reasonable time, 


1 


Vol fa 7x] IND IÀN 


CHUHA MAI, V. RANIM BAKHSH. 


nat Ábdul Samad, one of the vendees, who 
isadef ndant in the cas , was called upon 
to produce the original document, but 
neither he nor his co-vendees produ ed it 
and the Trial Cou.t 
consequently passed an order. allowing 
secondary cvidence of the contents of 
the deed. The learned Counsel relies 
upon clause (c) of section 65 of the 
Indian Evidence Act, and contends that the 
conclusion of the Trial Cou t on the question 
o. the admissibility of secondary evidence 
could not be disturbed by the Appellate 
Court, more especially when .no objection 
to that effect was tak.n in the Court 
of the District Judge. There can be no 
doubt that secondary evidence of a document 
may be given when the party offering 
that evidence cannot, for any reason not 
arising from his own default o` neglect, 
produce the original in reasonable time ; 

and it seems that the Trial Court was of the 
opinion that this rule was applicable to 
the circumstances of the present case. The 
matter depended upon the discretion of that 
Court; and, as pointed out by their 
Lordships of the Privy Councilin Harripria 
Debt v. Rukmini Debt (i) the question of 
the admissibility of. secondary -evidence 
is a point proper to be decided by the Judge 
of first instance, and is treated as depending 
very much on his discretion. His con- 
clusion should not be overruled, exc pt 
in a clear case of mi carriage. We are, 
therefore, of opinion that the first objection 
raised to the admissibility of P.5 cannot be 
sustained. 

There is, however, no evidence to prove 
the execution of the original sale-deed of 
of which P.5 is a copy. It is urged that 
the plaintiff could not prove the execution 
of a document which was not produced before 
the Court, but we do not think that the 
difficulty, if any, should relieve the party 
from the duty which the law casts upon 
him. The scribe, to whose evidence our 
attention has been invited, only states that 
the original deed might have been executed 
by Matu, but that ambiguous statement 
cannot be treated as proof of the execution 
of the document. Mr. N Ji however, 


(1) 19 C¥ 438; 19 T; A. 791-6 Sat. Pa C. T. 12215 


9 Iud. Dec. (N: $.) 730 (P. C), 


CASES, 569 


urges that, having regard to the fact that 


this objection was not raised in the first 
Appellate Court, his clients should have 
been given an opportunity to produce 
further evidence to prove the execution. 
This is a matter which is purely in the dis- 
cretion of that Court, and, as we ere 
going to remand the case, we leave it 
to the District Judge to decide whether 
in the circumstances further evidence should 
be taken for the purpose mentioned by the 
learned Counsel. 

The learned Counsel for the appellants 
also contends that, apart from the document 
P.5, there was other evidence in support 
of the District Judge’s finding on the ques- 
tion of ownership, and that that finding 
being one of fact could not be disturbed 
in second appeal. 
attention has been invited to the oral 
evidence of certain witnesses including the 
defendants’ witness, Muhammad Ismail, 
which, according to the learned Counsel, 
proves the plaintiffs’ title to the land. Now, 
this evidence, though mentioned by the Trial 
Court in its judgment, was not specifically 
referred to by the learned District Judge. 


It is true that, as he was concurring in the, 


finding of the Court of first instance, it 
was not necessary for him to make an 


express mention of the various pieces of 


evidence in support of his conclusion; 
and it may be that when he says that “an 
examination of the evidence leaves no 
doubt," he had about the plaintiffs’ title 
also the oral evidence in view. We are, 
however. unable to say whether he would 
have considered the oral evidence alone 
sufficient for establishing the title. The 
question is one of fact, and the conclusion 
of the District Judge one way or the other 
would not be open to challenge i in the Court 
of Second Appeal.. In these circumstances, 
we consider that the District Judge, who is 
the judge of fact, must adjudicate . upon 
this question. 

We accordingly dept the appeal and, 
setting aside the judgment of the: Single 
Judge as well as that of the District Judge, 
we remit the case to the latter for re-decision 
with reference to the foregoing remarks. 
“The costs shall abide the event, 

' Z. Ki 


gtd 


In this connection, our’ 


Appeal accepted. -- 


* 
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RAM LOCHAN BAID Y. KAMAKHYA NARIN SINGH, 


PATNA HIGH COURT. 

APPEAL FROM ORIGINAL DECREE NO. 52 

of 1920.. 

January II, 1923. 
Presení:—Mzr. Justice Das and 
Justice Sir John Bucknill, KT. 

RAM LOCHAN BAID AND ANOTHER-- 

DEFENDANS—APPELLANTS 

VEVSUS 

Kumar KAMAKHVA NARAIN SINGH— 
PLAINTIFF— RESPONDENT. 

Landlord and tenant— Tenancy by sufferance— 
Limitation, operation of — Non-payment of vent, effect 
of — Assent of landlord— Tenancy from year to year 
— Transfer of Property Act (1 V of 1882), s. 116, 
application of. . ; 

A tenancy by sufferance does not by itself make 
the possession of the holder ,rightful, so as to 
prevent limitation from running; but where the 
landlord or the person entitled to resume the 
tenancy does any thing to indicate his assent 
to the,continuance of the tenancy that would be 
sufficient to convert the tenancy by sulferance 
into a tenancy from year to year. fp. 571, col. 1.] 

Ram Chandra Singh v. Bhikambar Singh, 6 Ind. 
Cas. 339; 37 C. 674, referred to. 

The mere non-payment of rent by a tenant is 

` not equivalent to an assertion of a hostile title 
to the knowledge of the landlord. [p. 572, col. x.1 

When the successors-in-interest of a lessee hold 
over after the determination of the lease, they can 
only be regarded as tenants by sufferance; but 
the acceptance by the landlord of rent from them, 
is an indication of his assent to the continuance 

eof the tenancy and is sufficient to convert the 
tenancy by sufferance into a tenancy from year to 
year. [p. 571, col. 1.] i 

The. effect of holding over upon payment of 
rent to the landlord is that the lessee must, under 
section 116 of the Transfer of Property Act, be 
regarded as a tenant from year to year; such a 
tenancy is determinable only by six months' notice 
expiring with the end of a year of the tenancy, 
and limitation for a suit to eject the tenant begins 
to run on the expiry of the notice to quit served 
by the landlord on the tenant. [p. 571, col, 2.] 

Appeal from a decision of the Additional 
Subordinate Judge, Hazaribagh, dated the 
17th January 1920. 

Mr. B. C. De, for the Appellants. 

The Assistant Government Advocate 


and Mr. S. M. Mullick, for the Respoad- 
ent. 
JUDGMENT. 


. Das, J.—On the 11th May 1866 Maharaia 
Ram Nath Singh, the- predecessor-in-title 
of the plaintiff, granted the village Goniatu 
in mokarrari tstamrari lease to Hiraman 
Baid and Sambhu Baid. The defendant 
No. 1 is the grandson of Hiraman Baid and 


defendant No. 2.is the grandson of Sambhu 
Baid. It is not disputed before us that the 
lease did not confer on the grantees a per- 
manent interest in the land demised. It 
is conceded that it created in their favour 
a lease for life determinable on the death 
of the survivor of the grantees. In 1875 
Hiraman Baid, the survivor of the grantees, 
died leaving behind him a son named 
Doman. Sambhu had died previously leaving 
a son Chattur. Although the lease came 
toan end in 1875 on the death of the 
survivor of the grantees, Doman and 
Chattur with their sons continued to.be in 
possession of the demised premises up 
to 1899 upon payment of rent by them to 
the landlord. It is conceded that since 
I899 no rent has been paid either by 
Doman and Chattur or by the defendants: 
to the landlord. 'The landlord served a 
notice to quit -upon the defendants 
first in September i909 and then in Sep- 
tember 1917 and on the oth January 1919 
commenced the suit, out of which this 
appeal arises, for the ejectment of the 
defendants from the demised land. The 
suit was contested mainly on the ground 
that it was barred by limitation; but it 
appears that it was also urged on behalf 
of the defendants that they had acquired 
a title to the disputed land by adverse 
possession. The pleas put forward on behalf 
of the defendants did not find favour. with 
the learned Subordinate Judge and be has 
given the plaintiff a decree substantialy as 
claimed by him. 

In my opinion, the decision of the learned 
Subordinate Judge is right and ought 
to be affirmed. In the course of a very 
able argument Mr. B. C. De contended 
before us that the lease having come to 
an end in 1875, the possession of the detend- 
ants was that of trespassers and that the 
suit is clearly barred by limitation 
under Art. 139 of the Limitation Act, 
Now, thereis no dispute that Art. 139 of 
the Limitation Act does apply; but the 
question still remains, when the tenancy 
ought to be considered as having been 
determined. Mr. B. C. De argues that, 
subsequent to 1875, the defendants or their 
predecessors-in-title could only be regarded 
as tenants by sufferance and that as 
tenants by .sufferance are only in by the 
laches of the owner, so there is no privity 
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between them, and that the holding over 
by the tenants was wrongful, and that the 
limitation provided by Art. 139 commenced 
to run against the landlord from the time 
When the fixed lease expired. The pro- 
position in the form in which it is put by 
Mr. De may be accepted as well-founded, 
and there is abundant authority for the 
view that a tenancy by sufferance would 
not by itself make the possession of the 
holder rightful, so as to prevent limitation 
from running. But the proposition is 
subject to one important qualification and 
that is that if the landlord or the person 
entitled to resume the tenancy does anything 
to indicate his assent to the continuance 


ot the tenancy, that would itself be sufficient 


to convert the tenancy by sufferance 
into a tenancy from year to year. See 
Ram Chandra Singh v. Bhikambar Singh 
(X) Now on the admitted facts of the 
case the ‘andlord accepted rent from Doman 
and Chattur and after the death of Doman 
from Chattur up to the year 1899. It 
follows that the landlord did indicate his 
assent to the continuance of the tenancy 
and, in my opinion, the receipt of rent by 
the landlord was sufficient to convert the 
tenancy by sufferance into a tenancy from 
year to year. 

it was then contended by Mr. De that 
there was, at the utmost, a tenancy in 


favour of Chattur upto the end of the year. 


1899 and that Doman and Chattur were 
not tenants from year to year but that they 
were tenants for the years for which they 
paid rent to the landlord The argument 
of Mr, De is based upon the terms of'sec- 
tion 107 of the Transfer of Broperty Act 
which provides that a lease of immoveable 
property from year to year can be made 
only by a registered instrument. The ques- 
tion, however, is not whether a lease from 
year to year was created in favour of the 
predecessors-in-title of the defendants by 
the landlord, but whether there was by 
implication of law a lease from year to 
year in favour of the predecessors-in-title 
of the defendants. Let it.be assumed that, 
upon the expiry of the lease in 1875, there 
was no valid lease in favour of the defendants 
or of their predecessors-in-title, and that 
the position of Doman and Chattur and 


(x) 6 Ind, Ces. 339; 37 C. 674. 


after the death of Doman, of Chattur, was 
not higher than that of a lessee for one 
year who held over at the end of the last 
year for which he paid rent. His rights 
must still be tested by a reference: to the 
provisions of section 116 of the Transfer 
of Property Act. Now, section xi6 of the 
Transfer of Property Act provides that 
if a lessee remains in possession of the 
demised property after the determination of 
the lease and the lessor or his legal repre- 
sentative accepts rent from the lessee or 
otherwise assents to his continuing in posses- 
sion, the lease, in the absence of agreement 
to the contrary, is renewed from year to 
year or from month to month according to 
the purpose for which the property is leased 
as specified in section 106. The question 
then is, not whether there is a lease froni 
year to year under section 107, Transfer of 
Property Act, but what is the effect of hold- 
ing over under section I16 of the Transfer 
of Property Act. There is no doubt, in 
my opinion, that the effect of holding over 
upon payment of rent to the landlord is 
this that we must recognize the defendants 
as coming within the provisions of section 
116 of the Transfer of Property Act. "That 
being so, they must be regarded as tenants 
from year to year; and such a tenancy is 
determinable only by six months' notice, 
expiring with the end of a year of the tenan- 
cy. In my opinion limitation beganto run . 
on the ro of Fi notice to quit which 
was serve the: plaintiff - 
defendants. , pens a ve 
It is the case of the defendants that the 
notice to quit was served on them sometime 
In 1904, and that even on the hypothesis 
that the defendants are tenants from year 
to year the suit is barred by limitation 
The learned Subordinate Judge has how- 
ever, come to the conclusion that there 
was no notice at all in 1904, but that the 
first notice was in September I909. It 
is quite true that the defendants have 
produced a notice which bears date the 
9th September r904, but it is worthy of 
note that the defendants have not pro- 
duced the Hindi notice corresponding to 
the English portion nor have they produced 
the notice which wasserved upon them -in 
1909. The plaintiff'scaseis that the notice 
produced by the defendants was served 
on them in 1909 and that the date in the 


 nrust also be 
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KHUSHAL DEVI v. SUKH DIAL. 
notice was by mistake written as 1904 


instead of- 1909. The learned Subordinate - 


udee há given good reasons for 
e the . explanation dffered by the 
plaintiff and I see no reason whatever to 
differ from him on this point. If the 
notice was in fact served upon the defend- 
auts in September 1909, then there is 
no qüestion that the suit is well within 

me. l 
: ‘The question-as to whether the defendants 
ácquired a title "by adverse possession 
decided against the defendants. 
"The position of the defendants was that of 
tenants, and, as the learned Subordinate 
Judge has pointed out, mere non-payment 


of rent is not equivalent to an assertion 


of a hostile title to 

landlord. am 
I would dismiss this appeal with costs. 
Bucknill, J.—I agree. 


the knowledge of the 


Appeal dismissed. 
NW. C. A. | 


LAHORE HIGH COURT. 
MISCELLANEOUS First CIVIL APPEAL 
a No. 570 OF 1922. 
December 5, 1922. 
Present :—Mr. Justice Harrison. 
Musammat KHUSHAL DEVI—2np PARTY 
—APPELLANT ; 
VEFSHS. —— | 
DIAL—APPLICANT-— 
RESPONDENT. | 
Act (VIII of 1890), 
of guardian— 


SUKH 


Guardians and Wards 
ss. 34 (a), 39. (D)s Co 
Railu viye securily. 
poe des S ppointing a guardian, in the sense that 
it can be appealed against, is à complete order as 


- soon as it is made, but it does not become opetative 


till: ity is put in by the person who is appointed 
ye ATRA & long as the security is not put in 


+ the guardian is debarred from acting as such. 


T on. who is appointed a guardian is liable 
s qemoved under clause (b) or clause (e) of 
section 39 of the Guardians and Wards Act if he 
fails to furnish security. 


^" Miscellaneous first appeal from the order 


of the Senior. Subordinate Judge, Lahore, 


dated the 24th Jànuary 1022. ` 
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Mr. Des Raj Sawhny, for the Appellant: | 
Lala Durga Das, for the Respondent. 
JUDGMENT.—The facts of this case are . 
that on the rst August 1914 one Sahib 
Dayal was appointed guardian of the person 
and property of three minors and in the 
same order he was directed to give ten 
thousand rupees security. This he never 
did, and on the rith December 1914 he 
said definitely that he could not do so. On 
the 17th December 1915 Major Frizelle, ' 
District Judge, passed an order which, 
in my opinion, is tantamount to removal 
of the guardian under section 39. It recited 
the fact that no security had been given . 
and said that anybody who wished to be 
appointed guardian could now apply. This 
order was interpreted as an order of removal 


- on the 13th October 1920 by Sheikh Rahim 


Bakhsh, Senior Subordinate Judge at the 
time. Itis a fact which appears to me to be 
wholly immaterial that Lala Maya Ram 
in interpreting it in r91i7 was of opinion 
that Sahib Dayal has not been removed. 
Now, on the 28th August 1921, or more 
than séven years after the original order, 
Sahib Dayal applies to the Senior Subordi- 
nate Judge to be allowed to put in the se- 


. curity and to be treated asthe guardian, 


the principal minor having in the meatime 
reached the age of x8. The Senior Sub- 
ordinate Judge allowed the application 


‘and ordered a certificate of guardianship 


to be given him and directed that he should 
produce the security at once. Against 
that order this appeal is lodged. 

Counsel has put before me the conflicting 
views of the Madras and Bombay High Courts 
as to whetker an order of appointment is 
complete and effective before the security 
has been lodged or is to be treated as a 
conditional order which will become absolute 
after and when that security is lodged. I 
do not think it is necessary to go into this 
question beyond saying that the order in 
the setise that it can be appealed against is, 
in my opinion, a complete order but it does 
not become operative until the security 
is putin. Inasmuch as the person appointed 
definitely stated that he was notin a position . 
to give security and did not attempt to do-so, 


-I read the order of Major Frizelle as tanta- 


mount -to-an order of removal under sec- 
tion 39 on the ground that the guardian had 
continuously failed to perforin the; duties 
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of his trust and: had contumaciously dis- this property now in suit; that during the 
regarded the order of the Court. I think previous Survey ‘operations the land was 
the view taken by Sheikh Rahim Bakhsh is recorded undet the nanies of'all the brothers 
perfectly correct. Finding, therefore, that jointly whereupon the plaintiff broüght a 
the guardian appointed has been removed suit for declaration of his title and got a 
I hold that there is no guardian at present decree on the 16th of December 1909; 
“hough there has been one in the past. notwithstanding the decree, the land has 
This guardian was debarred from function- again been entered in the names of. all the 
inz until several ‘conditions were fulfilled, brothers jointly in.the recent Settlement 
and he did not, as matter of fact, ect as such. proceedings and, consequently, the plaintiff 

I, therefore, accept - the appeal and set has brought this suit for confirmation of his 

aside the order -allowing security to be possession; or, if he be considered to have 
feared. Costs of the appellant will be paid been dispossessed, then for recovery of 
by the respondent, possession. 

Z, K. . Appeal accepted, ' The defence was, that the defendants and 
i the plaintiff were separate in mess only but 
joint in business. With regard to the 
previous suit all that the defendant No. I, 
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PATNA HIGH COURT. who was the contesting defendant and is 

APPFAT, FROM APPELLATE DECREE NO. g now the respondent, said was that he had : 
OF 1921. no knowledge of the suit and received no 
January x1,1923.  — summons, that the defendants Nos. 2 and 3 
Present -—Mr. justice Ross.. were in concert with the plaintiff, and that 
HARNARAIN PANDEVY—PLAINTIFF— if they had done any act in concurrence with 
APPELIANT ` each other it could not be injurious to the 

VEerSUS ' defendant. 

NANDKESWAE PANDEY AND OTHERS— The Munsif in dealing with that previous 
DEFENDANTS— RESPONDENTS. litigation referred to the evidence of the 
' Decree ex parte—Service of summons— Presump- service of summons on the defendant and 
tion. discovered certain discrepancies in it. Af 


No legal decree can be passed ex parte without e 
the Court being satisfied of the due service of the oe oe nog : Asien = Fo d — 
summons, but where there is nothing to indicate GStencant No. 115 not bo X parte. 


that the Court which tried the suit had not satisfied decree set up by the plaintiff. " The learned 
itself of the service of summons, it must be presumed Subordinate Judge i in dealing with the same 
that the Court was so satisfied. [p. 574, col. r. question says that the plaintiff obtained. an 


R Nitt 
'R. a EI dan or PITE dr parte decree. but ‘probably witliout the 


Appeal from a decision of the Additional knowledge of defendant No. I. He then 
Subordinate Judge, Saran, dafed the 28th refers to the evidence of the service of sum- 
September 1920, affirming a decision of the mons and concludes that, " the ex parte 
Munsif, .Siwan, dated the 26th August decree was obtained fraudulently - behind 


1910. his back " and it was never put into execu- 
Messrs.’ Manohar Lal and S. E. Mitter, tion ; it was, therefore, of no consequence 

ior the Appellant. and could not bind the defendant No 1. 
Mr. Haweswaz Pd. Sinka, for the Re- The main ground taken in the present 

spondents. appeal is that, as the title of the. plaintiff 


JUDGMENT.— This is an appeal by khe was declared by. the decree of 1909, and that 
plaintiff against the decree of the Additional decree has not been. impugned on the ground 
Subordinate Judge of Saran affirming the vof fraud, effect must be given to it and the 
decision of the Munsif of Siwan, dismissing present appeal must be decreed. The learned 
the plaintiff's suit. The subject matter of Vakil for the respondent says that, in para- 
this litigation is a plot of land measuring graph 5 of the written statement, fraud has 
4 bighas I4 kathas and 2 dhurs. Lhe’ plaint- been alleged and the Subordinate Judge has 
iff and the three defendants are brothers. found fraud. Now, paragraph 5 of the 
The plaintiff alleges that they separated long written statement, in my opinion, does not 


want 


ago and that after the separation he acquired: amount. to'a- proper pleading- of. the.. fraud, 


rf 
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The main allegation is that the -defendant 
did not receive summons. He also alleges 
that the defendants Nos. 2.and 3 are in 
concert with the plaintiff, evidently meaning 
in the present litigation. The written state- 
ment then says: ''If they had done any 
sucb act in concurrence with each other it 
cannot be injurious to the defendant." 
This is not even an allegation of fraud. The 
evidence discussed by the Subordinate Judge 
is only the evidence of the service of 
summons. The finding is non-service ; but 
that is no evidence of fraud and the 
dogmatic statement that “the ex parte 
decree was obtained fraudulently " does not, 
to my mind, amount to a proper finding 
that the decree has no effect because of 
fraud. 

It was contended on behalf of the res- 
pondents, on the authority of Ram Lochun 
Soor v. Nittya Kalee Debta (x), that no legal 
decree can be passed ex parte without the 
Court being satisfied of the due service of 
the summons. ‘There is no doubt about the 
proposition ; but in the present case what 
we have is, that the Court in the present 
litigation is not satisfied that the summons 
was properly served in the suit in which 
‘the ex parte decree was passed ; but there is 
nothing to indicate that the Court which 
tried the suit of 1909 had not satisfied itself 
of the service of summons and it must be 
presumed that the Court was so satisfied 
-before thé decree was made. In my opinion 
‘the decree of 1909 concludes the matter. 

The appeal must be decreed with costs, 
‘the decrees of the Courts below set aside 
and the plaintiff’s suit decreed with costs 
throughout. 


W. C. A. 
(I) 12 W. R. 210 at p. 21r. 


Suit decreed, 


ALLAHABAD HIGH COURT. 
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Justice, and Justice Sir P. C. Banerji, Kr. 
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—Will by one ev more members of joint family— 
Family settlement. 


A member of a joint Hindu family, if he is the 
absolute owner of the property, whether ancestral 
or self-acquired, can beyueath it by Will. Simi- 
larly, two or more Hindus, -who own between them- 
selves ali the co-parcenary property, are com- 
petent to make a joint Will, [p. 576, col. r.] 

Nagalutchmee Ummal v. Gopoo Nadaraja Chetty, 
6 M. I. A. 309; 1 Sar. P. C. J. 543; 19 E. R. 
116, Baboo Beer Pertab Sahee v. Maharajah 
Rajender Periab Sahee, 12 M. I. A.1;9 W. R. 15 
(P. C.); 2 Suth. P. C. J. 114; 2 Sar. P. C. J. 348; 20 
E. R. 241, Vallinayagam Pillai v. Pachche, x M. 
H. C. R. 326, Jotendromohun Tagore v. Ganendro- 
mohun Tagore, 18 W. R. 359; 9 B. L. R. 377; I. A. 
Sup. Vol. 47; 2 Suth. P. C. J. 692; 3 Sar. P. C. J. 
82 (P.C); Indar Sahai v. Kunwar Shiam Bahadur, 
17 Ind. Cas. 760; 1; C. W. N. 509; 13 M. 
L. T. 156; (1913) M. W. N. 122; 17 C. L. J. 
299; 15 Bom. L. R. 418 ; 25 M. L. J. 57 (P. C), 
Lakshman Dada Naik v Ramchandra Dada 
Naik, 5 B. 48 at. pp. 61, 62; 7 I. A. 18r; 4 Sar. P. 
C. J. 173; 3 Suth. P. C. J. 778; 3 Shome L. R. 217; 
4 Ind. Jur. 472; 7 C.L. R 320; 3 Ind. Dec. (N. s.) 
34 (P.C), Bat Motivahu v. Bai Mamubai, 24 I. 
A. 93; 21 B. 709; 1 C. W. N. 366; 7 Sar. P. C. J. x40; 
II Ind. Dec. (N. $); 477 (P.C.) and Balgobind Das 
v. Narain Lal, 15 A. 339; 20 I. A. 116; 6 Sar. P, 
C. J. 313; 17 Ind. Jur. 425; 7 Ind. Dec. (N. S) 
934 (P. C), referred to. 


Where two joint Hindu brothers having no male 
issue and owning between themselves the whole of 
the co-parcenary property execute a document 
which provides that in the event of^one party 
dying without any male issue, the name of his 
widow shall be entered in the public papers, that 
the party remaining alive shall have no objection 
to the same, that if the surviving party has male 
issue, in that case, after the death of the widow 
of the deceased party, the son or the sons of the 
other party shall be the owner or owners of the 
entire estate, that the daughters or their sons 
shall have no right as against the son or sons cf 
the other pagty, and that the widow of the 
deceased party shall have no right at any time to 
make any transfer whatsoever, the document is a 
joint Will valid under the Law. The document, 
besides, constitutes a valid family settlement 
as it embodies a mutual bargain supported by 
legal consideration whereby each party gives up 
the possibility of his surviving his brother, with 
the consequential financial advantagein that case, 
in consideration of obtaining for his wife a far 
more assured monetary position than she would 
otherwise have had asthe widow of a deceased 
Hindu member of a joint family. [p. 575, col. 2; 
p. 577, col. 1.] " 

First appeal from the decision of the 


Second Additional Subordinate Judge, 
Meerut, dated the 18th of July r9rg. 


Messrs. B.E. O'Conor and Ram Nama 
Prasad, for the Appellant. 
Dr. S.M. Sulaiman, for the Respondents. 
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Mears, ©. J.—On June 5, 10915, two 
brothers, by name Baldeo Sahai and Lakshmi 
Chand, Bohra Brahmans, were the owners 
in possession of the whole joint family prop- 
erty. Each had a wife, each had daughters, 
neither had a son. Baldeo Sahai was ill, 
and on June 5, 1915, the two brothers exe- 
cuted a document, on which this appeal is 
based. If on its true construction it is 
valid by Hindu Law, either as a Will or as 
a family settlement, then it is agreed that 
the claim of Lakshmi Chand, brought as it 
was against the widow of Baldeo Sahai, 
must fail. 

In the lower Court Lakshmi Chand con- 
tended that the document had no legal valid- 
ity, because on the death of Baldeo Sahai 
(which occurred on June ro, 1915) he, 
Lakshmi Chand, became thereby the owner 
of the entire property. Musammat Anandi 
resisted the claim on the ground that she 
was in possession of the property in suit by 
virtue of the document of June 5, 1915. 
On her behalf it is said that the document, 
whether legal as a Will or not, could not be 
impeached, becauseit had been executed by 
Lakshmi Chand to avert a partition upon 
which Baldeo Sahai had determined a few 
months previously; and some evidence of a 
rather shadowy character was given in sup- 
port of this suggestion. A Pleader's clerk 
testified to procuring the khewats of upwards 
of 30 villages for the purpose of filing them 
with the application for partition. Lakshmi 


Chand agrees that those Ahewats were obtain- 


ed, and alleges that the reason was not be- 
cause of any intended partition but because 
Other Zemindars had got like documents 
under the apprehension that either as the 
direct or indirect result of the War the build- 
ings and records might be destroyed. We 
have remarked upon the absence of the 
evidence of Mr. Tirbeni Sahai, the Pleader, 
who must certainly have known about the 
matter, and as he has not been called we are 
inclined to look with some suspicion on the 
bare statement of his clerk as to the object 
with which the khewats were obtained. We 
are, therefore, not prepared to hold that there 
was a bargain between the brothers that if 
Baldeo Sahai would not proceed with the 
partition, Lakshmi Chand would execute 
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a document in the terms of the one before 
us, 


Counsel for the respondent has urged 
that the document in question is a joint 
Will and that the brothers were competent 
to make it. It has also been put forward 
that each brother was apprehensive as to ` 
the financial future of his wife in the event 
of his predeceasing her, and that each wished 
to secure for his wife (in the event of her 
becoming a widow) a more certain and gener- 
ous provision than she would have as the 
ordinary widow of a deceased member of a 
joint Hindu family. To secure that object, ` 
each gave up his expectancy of outliving 
the other, with its consequential financial 
benefit, in consideration of the assured 
position which the widow of either would 
obtain under the document. We are of 
opinion that the respondent is right on both 
these contentions. 


The document sets out that Baldeo Sahai 
and Lakshmi Chand are full brothers and 
members of a joint Hindu family, that they 
have no male issue but each has a wife and 
female issue, and they expressly state that 
this document is being executed in order 
to avoid future disputes, and they then pro- 
ceed to make the following '' declaration 
which shall be binding on ourselves and our 
representatives, that in the event of one party 
dying without any male issue, the name of 
his widow shall be entered in the public 
papers, that the party remaining alive shall 
have no objection to the same, that if the: 
surviving party has male issue, in that case, 
after the death of the widow of the deceased 
party, the son or the sons of the other party 
shall be the owner or owners of the entire 
estate, that the daughters or their sons 
shal! have no right as against the son or 
sons of the other party, and tbat the widow 
of the deceased party shal! have no right at 
any time to make any transfer whatsoever. 
They then provided that only in the event 
of both the parties dying without male issue, 
should the daughters or their male issue be 
entitled to the estate of their father, and 
they made other provisions for the devolu- 
tion of the estate. In clause 7 they agree 
that the document shall cease to be binding 
if at any time in their joint lines they divide 
the estate by mutual agreement, and. they 
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provide that if either of them should subse- 
quently have male issue, that male issue 
should become the owner of the entire estate. 
A later clause negatives any suggestion that 
the document was intended to effect a par- 
tition, negatives the right of the widow of 
. the decesased party to sue for partition, 
and gives her what we understand to be 
one-half share of the profits, and the agree- 
ment concludes by referring to it as a Will 
—'' We, therefore, execute this agreement 
“by way of a Willin order that it may serve 
as evidence." 

The appellant contends that this docu- 
ment isa Will and has urged upon us that 
a member of a joint Hindu family cannot 
make a Will. the: question, however, is 
whether Baldeo Sahai and Lakshmi Chand, 
who between them owned all the co-parcen- 
ary property, could execute jointly a docu- 
. ment of this character which would in law 
take effect on the death of the first of 
them. ' 

Cases were cited in argument on both 
sides and we think that the true result of 
the authorities at the present day is, that if 
a Hindu is the absolute owner of the property, 
whether ancestral or self-acquired, he can 
bequeath it by Will, and in principle we are 
tunable to see any objection to the same 
power being accorded to two or more Hindus, 
provided they together have the entire. 
ownership of the whole of the co-parcenary 
property. In the case of Nagalutchmee 
Ummal v. Gopoo Nadaraja Chetty (1) it was 
held that in Madras a Hindu who was in 
possession of property without male issue, 
‘kinsman or co-parcener, could dispose of 
his property by Will The question was 
regarded as one of considerable importance 
ande the Civil Judge laid the facts before 
the Pundits of the Sadar Dewani Adaulat 
at Madras. ‘They gave an answer affirming 
the power of the Hinduto make a disposi- 
‘tion of his property-in the circumstances 
before them, and, the Judge having pro- 
nounced an opinion in favour of the Will, 
the matter came before the Privy Council. 
They stated :—'“The strictness of the ancient 
law had long since been relaxed, and through- 
out Bengal a man who is the absolute owner 


a) 6M. 


I A. 309; 1 Sar, P, C. J. 543; 19 E. 
R. 116. ` - 
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of the property may now dispose o: it by Will 
as he pleases, whether it be ancestrai or not 
-.....Even in Madras it is settled that a 
Will of property, not ancestral, may be good; 
a decision to this effect has been recognized 
and acted upon by the Judicial Committee, 
and, indeed. the rule of law to that extent 
is not disputed in this case." 

In 1867 the Privy Council laid down, in 
the case of Baboo Beer Pertab Sahee v. Maha- 
rajah Rajender Pertab Sahee (2), that “ De- 
cided cases, too numerous to be now ques- 
tioned, have determined that the testa- 
mentary power exists, and may be exercised, 
at least within the limits which the law 
prescribes to alienation by gift inter vivos. "' 
. A similar question came before the Privy 
Council a few years later and is reported 
in Vallinayagam Pillai v. Pachche (3). A 
reference to pages 336 to 338 shows that 
the Privy Council regarded the power of dis- 
posal by Will of a Hindu as settled, at all 
events to the extent to which a gift or other 
disposal by act inter vives would have the 
force of law. 

In the case of Jotendromohun Tagore v. 
Ganendromohun Tagore (4) their Lordships 
of the Privy Council at page 366 said as 
follows:—“ As to gifts by way of Will, what- 
ever doubts may have once been entertained 
by learned ‘persons as to the existence of the 
testamentary power, those doubts have been 
dispelled by a course of practice, in itsəff 
enough, if necessary, to establish an approv- 
ed usage, and by a series of judicial de- 
cisions, both here and in India, proceeding 
upon the assumption that gifts by Will are 
legally binding, and recognizing the validity 
of that form of gift as part and parcel of the 
general law.” ‘Their Lordships at page 367 
lay down certain limitations as to the per- 
sons capable of taking, and it is to be noticed 
in this case under appeal that the learned 
Subordinate Judge gave a decision affecting 
on the case, as far as it concerned Musam- 
mat Anandi, who was, of course, alive at 
the date of the death of the testator. 


(2 x2M.I. A. t3 o W. R. 15 (P. C): 2 Suth 
P.C. T.114;2 Sat, P.C, J. 349: 20 E. E 241. 
P» en H. C. R. 326. 
4) 1 . R. 359; 9 B. L. R. 377 (P. CY; LA 
e 47; 2 Suth, P. C. J.692; 5 Hos P. d J.82 
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LAHORE HIGH COURS. : 


Rises Shiam Bahadur (3) it will be noticed - | SECOND CIVÍL'APPEAI No. 509 or 1922. `. 


that their Lordships of the Privy Council, 
. at page 512, when dealing with what was a` 


qüestion of fact in that case, as to whether. 


or not the menibers of the joint family had * 
consented tothe Will of the testator, assumed 
that the Will would have been valid - had ' 


consent been satisfactorily proved. Other | 
cases. which might usefully. be referred “to g 
are Lakshman Dada Naik y. Ramchandra ` 


Dada. Naik (6) Bat: Motivahu v. . Bai. 
Mamubai (7). and Balgobind Das v: Narain’ 
Lal (8). 

-We are, therefore, of opinion that the re-. 
spondentis right in claiming thatthe docu- . 
ment in suitis a Will, and is a joint "one, 


which ‚was. legally competent for, Baldeo^ k 
Sahai and Lakshmi Chand to make, 5 77s 


“Quite apart froni this. consideration, we? 
are, as we have already said, also of. opinion: 
that. the contention is well-founded. that” 
the | document embodied’ a mutual bargain, ' 

supported . by. legal considération., Each; 
“party gave up the possibility.of his surviving ; 
his brother, with the consequential financial 
advantage in-that case, in consideration: of: 
obtaining for his wife a fár more assured? 
monetary position than she would otherwise: 
have had as the widow of | a deceased Hindu: 
member of a joint family. 

"We are, therefore. of opinion dist ie “de 
cision” of the. learned Subordinate’ ‘Judge? 
was right. We dismiss the appeal. with: 
costs” .and fees on the higher scale. ` 

“Banerji, J.—I have had-the- advantage 
of reading the judgment of the learned 
Chief Justice and fully agree with it. 

-By the Court. ~The order of the. Court 
is that the appeal is dismissed with costs. 
including: in “this. Court- fees on the higher. 


rund 
Appeal N 

d: ES Ind. ‘Gas: 760; 17 C W. -NE 509; 13- M- 
Ij. T. 156; (1913) M. W. N. 122; 17. C. L. J. 299i 
15 Bom; L. R. 418; 25 M. L. T. 57 (P. 6). 

(6). -5 B. 48 at pp. 61, 62;,7 I.. À. 181; 4:Sar. P.- 
CoE 173: 3 Suth. Pee. F. 778; 3 Shome L.R, 217; 
s Jur. 475; g 4. LR. 320; 3 Ind. -Dec. (s. s) 34 


pe 24 I. A. 93: 21 B. 709; mC, Ww. N: : 366; 7 Sar. 
C. J..140; x1 Ind..Dec. (N. *) 477; (P. C.).- 

KI 15 A. 339; 20 I. A.. 116; 6 Sar P.C... DRI3DS 

17. Ind, Jur: 425: 7 Ind Décy (N: S.) 934 [E ej 
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"December 5, 1922. 
Prasat: ‘—Mr. justice Broadway. 
SRI REAN AND n Der Mc. 
- dd + ÀPPELLANTS -- 

a ^ $7. Versus 
MATWALA -RAM, 

"AND OTHERS— PLAINTIFFS- AND- WAZIR 

“CHAND AND OTHERS—DETENDANTS— 

t + / RESPONDENTS. > 

‘Limitation. Act (IX of 1908), Sch. I, Art. 
134. applicability: Ed origage—-- Transferee, . wilis 
notice, position of. 

A. ‘transferee: from a ‘mortgagee, who ` claims 
to be the owner of ‘the property, must, 'in' order 
to avail! himself of Art. .134 of Schedule I. to 
| the Limitation Act, show that he. neither had 
, knowledge nor reason to believe that his transferor's 
title in tlie. property 'trausferred was not a full 
proprietary one, 
feree from a mortgagee knew that the title of his 
transferor was not free from. doubt: and such 


~ 
PPS 
rM : 


7 


‘alias SUDHU RAM, 


If it can be shown that-a trais- ` 


‘transferee took no steps .to clear up that doubt, - 


Att. 134 would not apply. Ip. 586, cor 2i p. -58t, : 


i col. Y] 


- (Case-law. discussed). e : 

Second . appeal from a. ‘decree 
District Judge, Jhang at Sargodha, . dated 
the 28th: November 1921, modifying that 
of. the Subordinate Judge, First Class, 
Jhang, dated the 24th March rgar. 

“Lala Hargopal,.for Dr. G. C. A aries for 
the Appellants. — : :- 

Mi. M. E. Puri; for the Redde 


- JUDGMENT: These ` are : four - second 
appeals arising out of two suits for redemp- 


tion of certain property. The appellants 


dre the ‘defendants in both the said’ suits, 


Sri Ram, reférred to as defendant No. 2; 
in the judgment of the lower "Appellate 


Court, being the appellant in Appeals Nos. 
509: and 510 of 1922, and-Wazir Chand and 
the other defendants being the appellants 
in Appeals Nos. 724 and 725 of 1922. Mr. 
Seho Narain: has argued the two: latter 
appeals, and Mr. Hargopal;- on: belialf of 
Dr. G: C. Narang, has addressed me on behalf 
of Sri* Ram, Mr. Mukand Lal Puri has argued 
the “case for respondents ‘in all the appeals. 

‘The: lands-in suit form part of:a - well: 
known as‘ Sultanwala," in village Tabli 
in Tahsil -and District- Jhang: : This well was 
originally , owned by various co-shárers; 
and.the: plaintiffs; ‘Matwala: Rant and ‘others, 
are the: ` decendants - of- Harbhagat ? and 
Ganesh Das,. two" of the ofiginal-: có: sbarets 
who are Seid" to have mottagdged their 


of the. 
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years 1874 and r880 for Rs. «oo each to' 


one Thakar Janki Das, the Guru and pre- 
decessor of Gowardhan Das, who was im- 
pleaded as defendant No. r in both the 
cases. It was said that the mortgage 
was with possession, the mesne profits of 
the land being set off against the interest. 
. Gowardhan Das above referred to transfer- 
red one-fourth of his mortgagee rights to one 
^ Amir Chand, the grandfather of Sri Ram, 
defendant No. 2, by way of gift, and sold 
the remaining three-fourths to Wazir Chand 
and a brother of his who was the father of 
defendants Nos. 4 and 5. "These are the 
contesting defendants. The defence set up 
was that the suits were barred by time, 
firstly, under Art. 148, inasmuch as the 
mortgages were over 60 years of age and, 
therefore, no longer  subsisting, and, 
secondly, that, inasmuch as the transfers 
in favour of Sri Ram, Wazir Chand, etc., 
by Gowardhan Das were transfers for value 
of an absolute title, the suits were further 
barred under Art, r34 of the Limitation 
Act. Finally, it was contended that im- 
provements had been made which should 
form a charge on the land. The Trial 
Court found that both the mortgages had 
been effected . within 60 years of the suits 
. and that the right to redeem was not 
barred by Art. 148. The transfer of one- 
, fourth by Gowardhan Dasin favour of Amir 
Chand was held to have been a gift to which 
' Art, 134 had no application. The other 
transfer was found to have been for valuable 
consideration. and Art. 134 was held 
applicable. The suit relating to the three- 
fourths share transferred was accordingly 
dismissed, while the suit for the one-fourth 
was decreed on payment of a sum of 
Rs. 624 on account of improvements and 
Rs. 75 as share of the mortgage-money 
or a total of Rs. 699. 

The learned District Judge, in agreement 
with the Trial Court, held that the mort- 
gages were subsisting ones, having been 
eflected within 60 years of the suit and that 
Art. 134 did not apply to the gift in 
„avour of Amir.Chand of the one-fourth 
` share. 

' With regard to the suit relating to the 
three-fourths share the learned District Judge 
held that Art. 134 was inapplicable. He 
held that. Art. 734 could only cur- 
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tail the limitation prescribed by Art. 
I48 if it could beshown that the transferee 
not only paid valuable consideration but 
that he had no notice that his transferor 
was a inortgagee with only a limited in- 
terest . i 

Before me Mr. Sheo Narain, as well as 
Mr. Hargopal, have confined their arguments 
to the question of limitation. It has been 
urged that Art. 148 barred both. the 
suits, and that, in any event, the said suits 
were barred under Art. 134 or 144 of 


the Limitation Act. 

The question as to applicability of 
Art. 148 appears to me to have been 
definitely settled by the finding of the 
learned District Judge which is, in my 
opinion, a finding of fact. Indeed, the 
learned Counsel for the appellants did not 
question this position but urged that the 
findings were assailable in second appeal 
as they had been arrived at under a mis- 
conception of the evidence.. Mr. Sheo 
Narain, whose arguments were adopted 
by Mr. Hargopal, took me at great 
length through the documentary evidence 
on the record as detailed in the judgment 
of the learned District Judge, and contended 
that a proper appreciation and construc- , 
tion of this evidence led to the conclusion 
that the plaintiffs had not proved that the 
mortgages were subsisting ones at the date 
when the suits were filed. Ralia Ram v. 


Radha Ram (x) and Ghulam Hassan 
v. Haj Muhammad Khan (2) were 
cited- as authority for the proposition 


that the onus lay on the plaintiffs who 
sought to redeem the mortgages to prove 
when the mortgages had been effected. 
This proposition has not been contested 
by Mr. Mukand Lal Puri who has contended 
that the learned District Judge has ex- 
amined the entire evidence on the record, 
both oral and documentary, and has come 
to the conclusion that the mortgages in 
the two suits have been shown to have been - 
effected between the years 1874 and 1880. 

After a careful consideration of the argu- 
ments advanced at the Bar, I am of opinion 
that there has been no misconception or 
misappreciation of the evidence by the 
learned District Judge who has clearly. 


38 P. R. 1893. 


(1) 
(2) 53 P. R. 1894. 
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considered the whole evidence, oral. and 
documentary, on the record and has found 
that the plaintifis have discharged: the 
onus which was on them to prove that the 
mortgages were subsisting in 10920. 

The next question is, whether Art. 
134 assists the appellants: In this connec- 
tion Mr. Sheo Narain referred me to the 
. following authorities :—Dal Singh v. Gur 
Prasad (3), Monmotho Nath Laha v. 
Annoda Prosad Roy (4), Gurdial v. Munna- 
Lal (5), Keshav Raghunath Joshi v. Gafur- 
khan Daimkhan (6), Bijat Partab Singh 
v. Raghuraj Singh (7), Narayanasami 
Naicker v. Periasamy Odayar (8), Narain 
Das v. Abdur Rahim (9), Mulla Viitil Seets 
Kutti v. Kunht Pathumma (xo), Ram Peari 
v. Budhsain (ix) Husaini Khanam `v. 
Husain’ Khan (x2), Baiva Khan v. 
Bhiku Sazha (xs), Yesu Ramji Kalnath v. 
Balkrishna Lakhshman (x4), Pandu v. Vithu 
(15) and Bagas Umarji v. Nathabhai 
" Utamram (16). | 

Under Art. 134 a suit to recover 
possession of immoveable property con- 
veyed or bequeathed in trust or mortgaged 
and afterwards transferred by the trustee 
or mortgagee for a valuable consideration 
is barred after 12 years from the date of 
the transfer. Mr. Sheo Narain pointed 
out that in the present appeal all authori- 
ties relating to properties held in trust 
are inapplicable. .On this admission 
Monmotho Nath Laha v. Annoda Prosad 
Roy (4) is not applicable. 


(3) 2 Ind, Cas. 250; 12 O. C. 84. ¢ 


(4) 44 Ind. Cas, 567; 27 C. L. J. 201. ; 
(4 61 Ind. Cas. 627; 2 U. P. L. R. (A) 410. , 
(6) 67 Ind. Cas. 308 ; 24 Bom. L. R. 319. 

(7) 67 Ind. Cas. 572; 9 O. L. J. 173; 4 U. P 


W. 464 ; (F. B.). 

(11) 61 Ind. Cas. 546; 43 A. 164; 18 A. L. J 
995 ; 2 U. P. L. R. (A) 332. : 

(12) 29 A. 471 ; A. W. N. (1907) 133; 4 A. L.J. 


9 B. 475; 5 Ind. Dec. (N. S} 315. 
15 B. 583; 8 Ind Dec. (N. S.) 393. 
19 B. 140; 1o Ind. Dec. (N. S. )9 
I2 Ind, Cas. 7373 36 B. 146} 


5. 
13 Bom. 
: R. 1057. 
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In Dal Singh v. Gur Prasad (3) Tudball, 
J., held that it was unnecessary to enquire 
into the question of ` bona fides under Art. 
I34. 

In Gurdial v. Munna Lal (5) the facts 
were as follows :— | 

A mortgaged his property to B, who, 
purporting to be the full owner and in 
possession, made a simple mortgage of it to 
C. Cbrought a suit for sale of the property 
and in execution of his decree the property 
was sold and purchased by him in 1896. 
In x906, C. sold the property to D. P who 
acquired the equity of redemption 
of the original mortgagor A, brought the 
present suit for redemption under Art. 
148 of the Limitation Act. Tudball, J., 
held that the suit was governed by Art. 
134 or Art. 144 andthat, as D and his 
predecessors-in-title had been in adverse 
possession for more than 12 years at the 
date of the suit, the suit was barred, 

In Keshav Raghunath Joshi v. Gafurkhan 
Daimkhan (6) a mortgagee had sold the 
mortgaged property as an ostensible owner 
for valuable consideration and it was held 
that the right: of the purchaser became 
unassailable by the mortgagor by the lapse 
of 12 years from the date of purchase under, 
Art. 134 of the Limitation Act, and the 
fact that the purchaser came to know of 
his transferor being only a mortgagee soon 
after the purchase would not stop the run- 
ning of time in his favour. At page 572 of the 
same volume [Bijat Pariab Singh v. Raghu- 
vaj Singh (7)] is another case in which it was 
held that a person who purchased a right 
which he honestly believed to be a full 
proprietary right and which was described 
in the deed of sale, could claim the benefit 
of Art. 134 of the Limitation Act, even 
though by the exercise of diligence he might 
have discovered that his transferor was 
only a mortgagee, mere constructive notice 
without actual knowledge not being suffi- 
cient to deprive the purchaser of the 
benefit of the Article. 

In Narayanasami Naicker v. Periasamy 
Odayar (8) it was held by a Division Bench 
of the Madras High Court that the object 
of Art. 134 is to cut down the.period 
available to the mortgagor under Art. 
I48 and to compel him to watch the conduct 
of the mortgagee and to intervene on a 
transfer, 
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nU tok 
‘Narain Das v. Abdur Rahim (g) isa case 
relating to trusts and, therefore, need not 

be further considered. 
In Mulla, Vittil Seeti Kutti.. v. Kunht 
Pathumma (zo) the question was whether 
Art. 134. was applicáble to a transfer 
from a trüstee or mortgagee under which 
. possession is not taken by the transferee. 

It does not afford any assistance. 
The facts in Ram Peari v. Budh Sain 
(rr) were different and Art. 144 was held 
;,to apply. This case does not afford any 


' assistance. 
. In Husaini Khanam v. Husain Khan 
(12) the widow of a  usutructuary 


mortgagee in possession made.a gift of the 


mortgaged property to A. The donee Á- >- 


‘mortgaged part of the property so gifted 
to’ P purporting. to mortgage the full pro- 
` yprietary interest in the property. P took 
proceedings for foreclosure against A as 
absoluté owner and obtained foreclosure 
and possession of the: property. It was 
held, on the finding that P dcted bona fide 
and had nó reason to suppose that A was 
not, as he represented himself to be, the 
full owner of the property mortgaged, that 
P was entitled, as against the representative 
eof the original mortgagor, to the pro- 
tection afforded by Art. 134. 

‘The remaining cases cited by Mr. Shee 
‘Narain are anterior to Taramiya Pirsahib 
v. Shibelisaheb PFahirsaheb (17) which Mr. 
Sheo Narain admitted was against his views: 
There, in 1882, certain lands had been mort- 
gaged with possession by the plaintiff's 
father. 
the lands to the predecessor-in-title of the 
defendants representing himself as abcolute 
owner. In 1916 the plaintiff having sued 
fit redemption, the defendants ‘contended 
that they were protected “by Art. 134 
of the Limitation Act. b Was 5. held that 
they | were not, 


. It will be seen from the E cited cases 
thát Art. 134 coüld be availed of by a 
transferee from a- Tmortgagee to. resist the 
suit -for possession of the. property .trans- 
ferred to him, Each of the cases referred 
to were decided on their own special fácts 
and, as faras I have been able to gather, it. 
nas nowhere been laid down that the. 


"3 37 Ind. Cas. 568;:44 Bi 614; 22 Boni 
I, R, 802, 
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In 1883 the mortgagee mortgaged . 


"323 


iia daa Se 


transfer itself conveyed a “valid tite tó thé 
transferee. 

. The.real question appears 46 be wh ether 
a "transfer" from a. mortgagee, who claims 
to be the owner .of the ' property, ‘must, 
id ‘order. to avail himself of Art. 134, 
show that he néither had knowledge nor 
Teason to believe that his transferor’s title 
in the property transferred-was not a full 
proprietary one... It seems to me that if 
it can be shown that the transferee from 2 
mortgagee knew that the title of his trans- 
feror' was not free from .doubt and such 


transferee ‘took no steps whatever to clear | 


up that ‘doubt he ean hardly. claim. the 
-benefit of. Art. 334... 
In the present. case it appears that i in the 
deed of transfer of the three-fourths share of 
the transferor Gowardhan Das; while claim- 
ing'to be the full proprietor, recited the fact 
that he. had been the: original, mortgagee 
and yet, as far as I have heen able to ascer- 
tain, no steps weretaken by thepresent' defen- 
dants-appellants to examine this assertion. 
They, therefore, purchased | with the full 
knowledge. that the ‘possession of their 
transfer. was originally that of mortgagee 
and, therefore, took a risk, and I think that 
the principles enunciated in Dirgpal Singh 
v. Kallu: (18) are applicable, where it was 
held that “ the ‘omission ‘of the  wotds 
‘in good faith’ from Art. 134 of the Limi- 
tation Act does not entitle a person who 
purchases with ‘full knowledge that his 
vendor's title is merely that of a mortgagee 
to the benefit of that Article." 

In the present case the transferees could 
have examined. the Revenue "Records, and 
had they so -dorie they, would- have, ascer- 
tained the' true fact. They did not do -so;and 
are, therefore, in-my opinion not entitled to 
the benefit of this Article, In -coming 
to-this “conclusion I have ' also con&idered 
Husaini Khanam v. ' -Hrisäinw ‘Khai * (22y, 
Muhammad“ Abbas’ ‘vy Nasiban ^ (19), 
Mahbub. Al xw.. Muhammad Husain 
(20), Bhagwan ‘Sahai v. Bhagwan Din (21), 
CY meg e we. | m d 
(qua) 30 Ind. un PON 37 À 660; 4. I, f. 645 

IQ) 53 Ind. Cas: 168; "id. E 384 . 

7 ed: 


7 a 9 $7 ; A; Ws NY (#885) 305: "5, dads aa 
N S 49 flats rta d, 


57. Ind. Cas, 497 ; div 2* zx» oe 
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Nga Faw v.-Nsa Lu Gale.. (22) and Azim 
x Mahmud (23) cied by Mr Mukand Lal 
uri, : 

In my opinion, the ‘appellants are. not 
entitled to the benefit of Art. 134- as: held 
‘hy the, learned. ‘District Judge: pen 

In the case: -of. Sri “Ram; Art, - 134 

Clearly has no application, inasmuch as. it 
. has been found as ‘a fact that it was a ‘case 


of gift. and. not. of transfer. for valuable ; 


‘consideration. * Art. i34, therefore; does 
not- apply. Mr: Hatgopal ‘contended that 
since the, gift. they had, been in possession 
which possession was adverse to the present 
plaintiffs-respondents ‘and that, therefore, 
Art. 344 barred the suit. Attention 
was drawn to certain land acquisition pro- 
ceedings, but those proceedings in my 
opinion do not bear out Mr. Hargopal's 
‘contention. The money, itis true, was paid 
by the Collector to the persons in possession 
who claimed to be the owners, but ds the 
rival claimants admitted that the pérsohs 
in possession. were at any rate mortgagecs, 
the payment does not haye thé; effect 
“that Mr. Hargopal seeks to giveit. Further, 
adverse possession was not vleaded in “tke 
First Court and did not form, a ground of 
attack in thé appeal to the learned District 
Judge. 

Having regárd to all the circumi&tances 
inthese Cases," I consider that the appeals 
should be dismissed and they are accord- 
ingly disthissed with costs. 


oe | Appeals dismissed. " 
(22) 13 Tad. ‘Cas, 375 : 4 Bur. Tos 365- 
23). pen P.R. pes '. ` 
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-0UDH JUDICIAL | COMIMISSIONER'S.. 
^". COURT. 
^ Frnev CIVIL - ‘APPEAL No.. 59. OF 1921. 
January 25, 1023. 
Pres nt: CUM. ‘Simpson, A Toss and. 


- Mr- Dalal, A. J- Co: M 
-RAM RATAN-—PLAINT-PE— APPELLANT: 
“Yersus 


` Chaudhari GAN GA’ BUKHSH SINGH 

' AND-OTHERS-—DEFENDANTS— RESPONDENTS. 
© Uudh. Estátžřs& Summary Settlements of 1856.and - 
1858—Proprielary title—Grant— Absolute, estate— 
Succession Pe zsehal. law— Hindu. Law—Mitak- 
"shara.— Atienation—M origdge by karta without “legal 
necessity Paritton- Mortgage whether nae 
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TINO karta’ S share— D e ar 7 of Property d a V- 
of 1882), s. 43, application of: i 

The first Summary Settlement of estates iri Oudh 
‘made in 1856 did not finally decide the proprietary 
title of thepersons who had engaged.only temporari- 
ly to pay a fixed revenue to Governnient. The 
‘proprietary rights were settled by che secord Sum- 
mary Settlement of 1859 and all such rights were 
grants from the Government and started fresh 
titles to the property. These titles were not free 
from the personal. law of the grantees as regards 
'successión and title of heirs; aud the Sanads issued 
to emphasize the fact of these grants did not con- 
fer any new rights, but only declared the. rights 
already determined in the Summary Settlement 
of 1858. [p. 583, cols. 1 & 2.] 

- The expression “ you and your heirs" in a grant 
itle üsüal.expressión for conferring am absolute 
estate.on the gratifee, and where such a grant is 
made it is.stibject to the personal law of the grantee 


"^ 


as regards succession. and Hur of heirs. [p. 583, 
'*€ol 2]- 
Booba. Mohini Debia v. Hurrish Chunde 


- Chewdhry, 4C. 23; 3 C. L. R. 339; 5 I. A. 138; 3 Sat. 
P. C. J 815; 3 Suth. P. C.J. 537; 2 Ind. Jur. 430; 
1 Shome L. R 241; 2 Ind, Dec (N. S; 16 (P.C), Lalit 
Mohun Singh v. Chukkun Lal Roy, a C. 834; 24 
“IA 76: 1C. W. N. 387; 7 Sar. P. C.J. 155; 12 Ind. 
: Dec.: (N. S.) 1224 (P. C.)), Radha cu M wilich dd 
Ranee Mant. Dassee, 33 C. 94753 C jJ. 502; 
C. W. N. 695, Ranee of Chiliaree v. a - 
India, Y. À. Sup. Voi. 237; 5 Sar. P. C. J. 298; 
4.1 A. 208. (note); 3 S Suth P.C. J.12; Rafique.& Jack- 
sou's P. €,, No. 24, Muhammad | Abdus-Samad v. 
Qurban Husain, 26 A 119; 8 C.W. N 201: 6 Dur s 
R: 238; 7 O. C. 254; 311. A. 30; 8 Sar. P. C. J. 
- (P. C), Achhaibar Singh v. Jang Bahadur ‘Sigh. pe 
48 Ind..Cás gor; 5 O. L I. 687, referred to. . -vr 
An absolute grant, to a person goverued by the 
-"Mitakshara Law is self-acquired property in the 
hands of the grantee; but in the bauds of his'son 
- it? becomes joint aucestraj property of iuc family. 
[p 585, col: 2.] 

Rameshar v. Rukmin, 12 Ind. Cas, 7 76; 14 0; Q 
244 at p. 255, ‘relied upon. 

“If. the kar'a of a joint Hindu ee mortgages 
the joint family property without iegal necessity, 
the mo:tgage is void for want of the mortgagof;s 
title. But if during the period of the mortgage 
tne property is partitioned and a certain * “share 
comes to the mortgagor, the principle of section 
43, Transfer of Property Act. applies and the niort- 

. gage operates on that share of the mortgagor. 
[p 586. col. 2] 

Kamia Prasad v. Nathiuni Narayan, 66 id. Càs. 

149; (1922) Pat. 136; 3 P. L. T. 407; (192 zie TR, 
' (Pat.) 347, followed. 
Gajodhai.-Baknsh v. Gauri Shankar, 61 iud eas. 


. 205; 8 O. L. J. 8x and agi kale Ae Singh v, Har 


Pershad Sahu,58 Ind Cas 72; P.L J 605; I P. de 
T. 511, "referred to. . 

- Bhagwati v. Chaolt, 55 Iud. Cas. 698; 2 L, Iuj. 
68c. 2 B. P. LR Ce 79, pare er 
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Messrs. Bishesharnath and Chand Narain 
Respondents «Nos. 3 to 7. 
JUDGMENT.—The following pedigree will 


elucidate the facts of the case:— 


DARYAO SINGH 


| | | | 
Anant Singh Balwant Singh Hardeo Bakhsh. 


Shankar Singh. 


we 


| 
Ch. Ganga Bakhsh Singh, 
defendant No. r= 
wife defendant No. 7 


| 
Jagannath Singh. 


Sons, defendants Nos. 3,4,5, & 6. 


The plaintiff sued in the Court of the Sub- 
ordinate Judge of Sitapur for possession as 
mortgagee on foot of a mortgage-bond 
executed by Chaudhari Ganga Bakhsh Singh 
on 26th September 1913 for a consideration 
of Rs. 16,000. The property in suit is the 
village of Janga! Bilas and Mahal Nasirabad, 
a portion of village Palia. In paragraphs 5 
and 6 of the plaint itis stated that out of 
the consideration money Rs. 10,000 was 
borrowed to defray the costs of a suit 
institu ed by Chaudhari Ganga Bakhsh 
Singh for the benefit of the entire family 
and the balance of Rs. 6,000 to pay off 
a debt due to the Allahabad Bank. 
The sum of Rs. 6,000 was left with the 
mortgagee with instructions to pay off 
the instalments due to the Bank as they fell 
due subsequent to the date of the mortgage. 
Out of this sum the mortgagee had paid 
Rs. 1,667 before he was requested by the mort- 
gagor to stop payment. Different rates of 
interest were to run on the separate sums 
and on the date of the institution of 


the suit, on 3rd November 1920, the 
debt amounted to Rs. 19,800. Besides 
Chaudhari Ganga  Bakhsh Singh, the 


parties, defendants to the suit, were his 
wife defendant No. 7, his four sons, de- 
fendants Nos. 3to 6 and three subsequent 
mortgagees, defendants Nos. 2,8 and 9. The 
plaint allegation was that Chaudhari Ganga 


‘Bakhsh Singh was Taluqdar of Taluga 


Rampur Kalan and so'e owner independently 
of his sous of the property in suit. His wife 
and sons were made parties because of the 
fact that, subsequent to the mortgage, there 
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had been a partition on 28th of August 1920 


by which one-sixth of the property was al- 
lotted separately to the father, mother and 
four sons. "The plaintiff's plea was that this 
partition was collusive and that a colourable 
consent-decree of a Civil Court was obtained 
with a view to defraud him. The various 
prayers in the alternative were:—- 

(i) for “mortgagee possession over the 
entire property in lieu of the money due, 
(2) for a decree for sale, ; 

(3) for mortgagee possession of at least 
two-sixths of the property belonging at 
present to Chaudhari Ganga Bakhsh Singh 
and his wife, i 

(4) for a simple money-decree. 

Defendant No. 2 appeared in the lower 
Court but did not contest the plaintifi's 
claim ;he was not presented in this Court. 
Proceedings have been taken ex parte in 
both the Courts against defendant No. I, 
Chaudhari Ganga Bakhsh Singh, and the 
subsequent mortgagees defendants Nos. 8 
and 9. The defendants, the wife and 
sons of Chaudhari Ganga  Bakhsh Singh, 
contested the suit on the ground that 
Chaudhari Ganga Bakhsh Singh was at 
the date of the mortgage a manager of 
joirit Hindu family property including the 
property in suit, thatthe debt was not con- 
tracted for a legal necessity or to pay an 
antecedent debt and that, therefore, the con- _ 
testing defendants were not bound there- 
under. It may be noted at this stage that in 
the written statement of these contesting 
defendants no plea in bar of the plaintiff's 
claim agajnst Chaudhari Ganga Bakhsh 
Singh’s one-sixth share was taken. The learn- 
ed Subordinate Judge held that the sum of 
Rs. 1,667 was borrowed by Chaudharl Ganga 
Bakhsh Singh to pay an antecedent debt, 
but that the sum of Rs. 10,000 was not 
borrowed for the benefit of the family. In 
the result he granted a decree for mortgagve 
possession on non-payment of the sum of 
Rs. 1,667 with interest up to date within a 
fixed time and a simple money-decree for 
Rs. 10,000 with interest against Chaudhari 
Ganga Bakhsh Singh alone. 

The plaintiff has appealed to this Court 
from part dismissal of his claim. Argu- 
ments here were confined to two matters: 

(x1) that Chaudhari Ganga Bakhsh was 
absolute owner of the property and, 
therefore, competent to make the mortgage, 
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(2) that in any case the mortgage is effec- 
tive against his share and also against the 
share allotted to his wife at partit on. 

The discussion of the character of Chaudhari 
Ganga Bakhsh Singh’s rights in the property 
will involve a discussion of the rights of a 
proprietor in Oudh under the Sanad granted 
by Government on 25th October 1859 after 
the confiscation, The history of this family 
is given in the judgment of their Lordships 
of the Privy Council .n the case of Shankar 
Baksh v. Hardeo Baksh (x) in the suit 
brought by Hardeo Bakhsh and others of 
the pedigree given above against Shankar 
Bakhsh who claimed title to th. entire prop- 
erty by right of primogeniture. The family 
estate is known by the collective name of 
Rampur Kalan and was subject to the Mit- 
akshara Law. The first Settlement of the 
estate was made in 1856 at the desire of 
Daryao Singh withhisthree sons and a grand- 
son on the assumption of the Government by 
the British. It was confiscated with other 
Oudh.estates on r5th March 1858. The 
second Sammary Settlement was similarly 
made with the three sons and grandson of 
Dary.o Singh and it is admitted by b h 
parties «hat a Sanad was issued in the te ms 
of that Settlement on 25th October 1859. 
We have to interpret the terms of tuis Sanad 
whicn was in the form given at page 55 of 
Mr. Chail Behari Lals Taluqiari Law of 
Oudh, 2nd Edition. It will be convenient 
to give references to .his book because it 
contains a re-print of the valuable introduc- 
tion by Mr. Sykes. We need not inquire 
into the circumstances under which a pri- 
mogeniture Sanad was subsequently issued 
to Daryao Singh, be-ause, as pointed out in 
the Privy Council judgment above, it was 
not asked for by Daryao Singh and was issued 
to him by mistake, It has been fin.lly 
settled by the authority of the Privy Council 
that a primogeniture Sanad did not take 
effect in this family. The second Summary 
Settlement was made on the basis of pro- 
prietary right and differed in that resp.ct 
from the first Summary Settlement which 
was only a temorary eugagement for three 
years for the payment of revenue. The 
first Summary Settlement did not finally 


ma 16 C. 397; 16 I. A. 71; 13 Ind. Jur. 93; 5 Sar. 
P. C. J. 299; Rafique and Jackson's P. C. No 108; 
8 Ind, Dec, (N. S.) 261 (P. C.). 
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decide the proprietary title of the person 
who had engaged to pay the fixed revenue 
to the British Government. To allay 
misgivings. ih the minds of the landholder 
it was considered necessary to settle proprie- 
tary rights after the confiscation. All such 
proprietary rights were grants from the Brit- 
ish Government and started fresh titles to 
the property, but it does not follow that 
these titles were free from the personal law 
of the grantees as regards succession and 
title of heirs. This Settlement gave finality 
and perpetuity in respect to the proprietary 
right in the soil. Subsequently, to empha- 
size this fact of the grant of a proprietary 
title Sanads wereissued to Taluqdars in ac- 
cordance with letters of the Governor-Geher- 
al to the Chief Commissioner of Oudh dated 
toth October and rgth October 1859 (pp.78 
These letters were subsequently 
given the force of legislation under Act Y of 
1869. "They declared that every Taluqdar, 
with whom’a Summary Settlement had been 
made since the re-occupation of the Province, 
thereby acquired a perman nt hereditary 
and transferable right in the Taluqa for which 
he had engaged, including the perpetual 
privilege of engaging with the Government 
for the revenue of the Taluqa. The Chief 
Commissioner proposed a form of Sanad 
(Appendix D-P. 554) and the approved foim ` 
(page 555) was sent to him by the Governor- 
General with his letter dated rgth Octo er 
1859. The Sanads were given by Lord 
Ca ning at a Darbar held on z6th October 
1559. 

it'will be observed that the Sanads con- 
ferre1 no .ew rights but cnly declared the 
rights alreauy determined in the second 
Summary Settlement of 1855. The learned 
Counsel tor the appellant pointed out that 
the Sanad conferred rights upon the grantee 
and hisv.eirs, the words beiig “ the above 
estate has been conferred upon you and 

your heirsfor ever." Inthesewordsh. desired 

to read the méanin tnat every subsequent 

heir of the grantee neld the property inde- 

pendently of his personal law with full 

powers of transfe.. “This interpretation does 

not commend itself to us, “ Yuu and your 

heirs” is the usual expression for conferring 
an absolute estate on the grantee. In the 

illustrations to section 84 of the Succession 

Act (X of 1865) a bequest to 4 and his heirs 

is explained as one passing to A tlie whole 
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interest which the testator had in the prop- 
erty. By. analogy, the same words. must 
be interpreted to have the same meaning 
in a grant.- These and similar words have 


received the interpretation of an absoluté, 


estate in Indian cases. In Bhoobun Mo- 
hind: Debia v. Hurrish Chunder Chowdhry (2) 
their Lordships of the Privy Council held 
that a grant by a Hindu to. his daughter in 
terms “ to you and the generations born, of 
your womb sucesssively" imported an ab- 
solute estate to the daughter. Lord Davey 
in. delivering the. judgment of their Lord- 
ships in Lalit Mohun Singh v. Chukkun Lal 
Roy (3) mada the £ollowing observations 
regarding, the construction of teclinical words 
ina document :— 

"There are two cardinal principles in. _the 
construction of Wills, deeds and other docu- 
ments... “The, first is that clear and unam- 
biguous dispositive. words are not to b2 con- 
trolled or qua'ified by any general expies ion 
of intention. Tha second is ....that technical 
words or words.of kadwn legal import must 
have their lezal effe ect, even | , hough. the 
testator usas in:onsis, unless 
those, incodsistent prm are of E a na- 
ture as to: pe it penecily clear that the 
itor 6 e the technical terms in 
an Rili p al, Mullick v Rause Mani 
Dassze (4) a Fall..Beoth .of the Calcutta 
Hgh C ut; held. a-beqaest n favour .of 
daugh:ers T do waom and their respectiye 


Sons! the testator bada: sathed property to 
create an able estate in favour of the 
dang secs Lae j earned Judges were "of 


opinon tha dne word "sons" was used asa 
wo:d of "limitation. Qar attention was 
drawn to the: sibssquent corre pondence 
between, the Chief Commissioner and the 


Govern3r- General whi ch -resulted in the- 


‘grant of primogéa ture Sanadsto those Taluq- 
dars who desired .to receive. them in place 
of the Sánads'of 1859. . This correspondence 
has riot the ‘authority, of a legislative enact- 
iment and it must be remembered thaf.they 
aré mo polemic, each party d 
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to enforce his view of the Settlem^nt made 
with the Taluqdars in 1858. The Chief 
Commissioner desi ed.an entail to restrict 
the powers of the holders of the Taluqa for 
the time being and to conserve the estate 
in the family, while the Governor-General 
resisted any such restricton to be placed 
over an absolute title granted by the second 
Summary Settlement and the Sanad. One 
instance will be sufficient to indicate the 
éxtreme views which either party was .pre- 
pared to express to gain his point When 
succession by primogeniture was suggested ` 
‘by the Chief. Commissioner . the Governor- 
General gave it as his opinion that it could 
not be introduced without the consent of the 
then existing heirs of the Taluqdars(page 94). 
This was-a view entirely in conflict with the 
declaration of absolute proprietary interest 
granted to the Taluqdars. The Chief Com- 
missioner pointed .his out in his reply and 
iu a subsequent letter the Governor-Gerieral 


. agreed that no such consent was necessary 


(page 98): It is clear, therefore, that the 
letters. are not to be taken as expressing 
definite views of the grantor on the character 
of the;grant but only tentative opinions on 
point. of controversy. "The learned .Coun- 
sel for the appellant laid much stréss on the : 
opinion of the Governor-General. (page 99) 
that His Exellency in Council would not 


deprive Tulnqdars in. all future generations 


oi the powe or bequeathing their estates 
in accordance with their own views. He 
argued that the grantor desired to give ab- 
solute propri-tary title independent of .the 

ers nal Jaw of the ho:der to every succes- 
sive heir of the grantee. The grant as it 
stands does e noc bea. such a meaning. 
Thein. Lordships of the Privy Council were 
of opinion that in 1800 the Taluqdars were 
given he choice to adopt either the law of 
primogeni.ure and take a primogeniture 
Sanad or the common Mitakshara Law in 
the case of. Hindus. At page 406 of the ` 
report [Shankar . Baksh v. Hardeo Baksh 
(1))], their’ Lordships observe:—‘In De- 
cember 1360 .am the Circular that was 
issued to the Oudh Taluydars calling upon 
them to élect whetuer they would take their 
Sanads according to the commonrlaw of the. 
Mitakshara Or according to the law of pri- 
mogeniture.” "We have examined the Cir- 


‘cular both. of 26th September’ "1969 ‘(page 


io). and of ist December. Ho (pagel-53: 


2 


' to such heirs." 
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Circular Orders issued by the Chief Com- 
missioner óf-Oudh, printed, Lucknow, 18631) 


and have not found any reference therein 
to Mitakshara Taw. Obviously, this was 


the, conclusion which their Lordships drew ' 


after a perusal of these two Circulars as a 
whole. 

“We have already seen how. both ‘the 
Chief Commissioner and the Governor-Gener- 
al were agreed that no grant was made to 
the’ héirs of the grantees by the Sanad un- 
der discussion. ‘The only difference between 
the form of the Sanad proposed by the Chief 
Commi:sioner and that adopted finally as 
amended by the Governor-General was that 
the Chief Commissioner desired to control 
the grant even in the hands of the grantee by 
his personal law, while the Governor Gener- 
al,gave the property to the grantee as an 
absolute estate to which the limitation of 
his personal law did not attach while in his 
hands. Such was also the view of their 
Lordships of the Privy Councilin Rance of 
Chillaree v. Government of India (5). 
Discussing the letter of roth October 1859 
their Lordships observed:—"'' The letter and 
the recital contained in it show that the ob- 
ject of, the Government was to maintain 
in: possession those Taluqdars who then were 
in possession under Summary, Settlements 
eiltered into with them after the re-occupa- 
tion of, the Province. The Taluqdars who 
were declared to have acquired the right 


conferred by the letter, were those who had. 


been. permitted to engage.‘ Nothing was 
said as to the heirs of Taluqdars who had 
been permitted to engage......It is clear that 
the letter, which was a mere act of grace, was 
not intended to operate as an original grant 
The Sanad of 1859 is based 

on this letter and we think that the same 
observations would apply to the Sànad. 
Another decision of their Lordships of the 
Privy. Council in Muhammad Abdus-Samad 
v. Qurban Husain (6) may also prove use- 
ful as a guide. The suit was between Mu- 
hammadans and did not relate to a Hindü 
Taiuqdar as here and no Sanad was granted 
to the original Taluqdar. There was, however, 
a Summary Settlement with a Muhammadaii 


(5 I A. Sup. Vol. 237: 3 Sar. P.C. J: 298; 4 
I, åt, 208 Vu 3 Suth’ P. E J: 12 dedique and 
Jackson's P. C. No. 24." *) 

(6). 25 A 119, SE We IN ior; pom T, R.: 238; 
quem 254; 31 I. A. 3918 SaR Cif: 1593 (P. ©), 
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Oudh Radar The Sanad of. ar only | 
confined the rights under thesecond Suma 
mary Cettlement, and did not alter them. 
In the, case quoted above, their Lordships 
held that wheneMurtaza Baksh died he had 
acquired a permanent hereditary and. pro- 
prietary right recognised . by: the Indian 
Government in the estates in question and 
the: succession to them not having been 
altered by. any Sanad was governed by the 
ordinary Muhammadan Law which was the 
only law. applicable ‘to: the case. - In. the 
case of Achhatbar Singh v. Jang Bahadur 
Singh (7) property was granted to one Sheo 
Lal. The terms of the grant, are not clear 
but they must be either of: the form of the 
general Sanad or that of the grantees’ Sanad. 
(page 555. or 260). In that case a learned 
Judge.of this Court held that propertv in the 
hands of an heir of Sheo Lal was governed 
by the ordinary Hindu Law. It qnust be 
conceded that the point at issue was not 
argued in that case as it has been here, 
When the grant amounted to the confer- 
ment of absolute proprietary title on Balwant 
Singh, father of defendant No. I, we see no 


-reason why the personal law of the family. 


that is, Mitakshare modified by custom, if 
.any, should not attach to the property ' 
in the.hands of Ganga Bakhsh-Singh. ; To 
use the terms of the Mitakshara, the property 
was the self-acquired property of Balwant 
Singh, so in the hands of. his son Ganga’ 
‘Bakhsh Singh it became joint ancestral 
property of the family: Rameshar. v. 
Rukmin . (8). We hold that the property 
in suit was the joint family property of the 
defendant and his sons at the time of the 
mortgage according to the law of the 
.Mitakshara. i 

The plea of fraud and collusion in reference 
to the partition has been withdrawn in this 
Court, so the shares of the Hindu Sons, de- 
fendants Nos. 3 to 6, in the property in suit 
are not liable to pay any portion of the debt 
of Rs. 10,000. In our opinion, the share of 
the wife does not stand on a different footing. 
‘She was. admittedly entitled toa one-sixth 
share on jr and when’ the debt con- 
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. hold that the separated share of the wife in 
that property cannot be burdened by a con- 
tract to which she was not a party. The 


appeal must fail against defendants-respond- - 


ents Nos. 3 to 7. è 

We think that the principles of section 
43, Transfer of Property Act, will apply to 
the share at present in the possession of the 
defendant Chaudhari Ganga Bakhsh Singh. 
He erroneously represented to the plaintiff 
at the time of the mortgage that he was 
authorized to transfer the property in suit 
and professed to transfer it for an admitted 
consideration ; when, subsequently, during 
the period of mortgage he acquired at parti- 
tion one-sixth share therein, the transfer 
shall operate on that share. Unfortunately, 
Ganga Bakhsh Singh is not represented here. 
The lower Court pointed out that the mort- 
gage was voidand that, therefore, its opera- 
tion cannot be revived at a subsequent date. 
The reason why the mortgage was void was 
simply that the mortgagor had no title. 
Such was the view taken in the case of Gajo- 
dhar Baksh v. Gauri Shankar (9) relied 
upon by the lower Court. There was no 
incapacity in the mortgagor, so when, sub- 
sequently, during the period of the mortgage 
the mortgagor acquired title in part, it 
should have operation to that extent. The 
appellant's learned Counsel quoted the Patna 
case of Amardayal Singh v. Har Pershad 

Sahu (10) where various authorities were 
reviewed and the result summed up in two 
propositions: 

I. That a mortgage of the whole or a 
share of the joint family property of a 
Mitakshara family is void and inoperative 
as against the property hypothecated and 
gives the mortgagee no rights even against 
the mortgagor’s undivided share, and 

'2. tha. where the mortgagor’s interest 
has been separated from that of the other 
member of the family, it may become avail- 
able as security for the morigage-debt. 

Though the second proposition is obiter 
iz appears to us to be sound. A ruling of 
th: Lahore High. Court which was also quo- 
ted [Bhagwati v. Chaol (I1)] may not be 
an appropriate authority, because Courts 


(o) 61 ind. Cas. 205; 8 O. L. J. 81. 
(10) 58 Ind. Cas. 72; 5 P. L. J. 605; x P. L. T 511. 
(II) 55 ind. Cas. 698; 2 L. L. J. 6893.2 U. P. L 


R. (lao) 79. 
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in the Punjab, though guided by the princi- 
ples of the Transfer of Property Act, are not 
bound by its express provisions. Standards 
of conscience and ordinary honesty will 
have consideration in the Punjab in deter- 
mining the principles applicable to a case 
like the present. Thereis, however, a decision 
of a Bench of the Patna High Court which 
fully covers the point raised in the present 
appeal. Coutts, J. observed at page 137 of 
the report Kamla Prasad v. Nathuni 
Narayan (12). “ Kamla Prasad mort- 
gaged a certain property as having a right 
to do so; he had in fact, however, no title, 
but as title to a portion of the property has 
now come to him he must make good his 
representation to the extent of the property 
which has come into his hands.” Kamla 
Prasad, like Ganga Bakhsh Singh here, was 
haría of a joint Hindu family and mortgaged 
joint family property without legal necessity. 
There is at the ame time a special point 
in favour of the appellant that the mort- 
gage in suit was not wholly void at its incep- 
tion. It has been h ld by the lower Court 
to be binding with respect to a portion of 
the consideration and no objection by way 
of appeal is made to the lower Court’s decree 
of a portion of the plaintiff's claim. We 
hold that the plaintiff is entitled to mortgagee 
possession of (one-sixth) share of Ganga 
Bakhsh Singh for the debt of Rs. 10,000 
with interest. l 
In the result, we dismiss the appeal against 
the defendants Nos. 3 to 7 with proportionate 
costs to them all jointly (t. e., 5/6ths). We 
decree the rest of the appeal against the 
defendants Nos. 1, 2, 8 and ginso far that 
the money-decree passed by the lower Court 
shall be dis harged and in its place shall be 
substituted a decree for mortgagee posses- 
sion of one-sixth share of th- property 
in suit belonging to Chaudhri Ganga Bakhsh 
Singh with proportionate co ts one-sixth) of 
both the Courts ex parte, if Rs. 10,000 with 
compound interest from the 26th September 
IQgI3 up o date of payment at o annas per 
cent. per mensem with six monthly rests 
is not deposit:d in the 1 wer Court within 
three months of to-day's date. Ifthe money 


(12) 66 Ind. Cas. 149; (1922) P etri36; 3 P. L. 
401; (1922) A. I. R. (Pat.) 347. > 
* Page of (1922) Pat. [ Ed.] i 
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is so deposited, the appellant shall be 
entitled to receive. T ow 


S. D, Decree modified. 


LAHORE HIGH COURT. 

SECOND CIVIL APPEAL NO. 1443 OF 1919. 
December 2, 1922. 
Preseni:;[—Mr. Justice Abdul Raoof and 

Mr. Justice Moti Sagar. | 
AJUDHIA PARSHAD AND OTHERS— 
PLAINTIFFS—APPELLANTS 

VeETSUS ; 
IMAM-UD-DIN AND OTHERS—DEFENDANTS 
— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 105 (x), 
O. XXII, x. 9—Ovder setting aside abatemeni— 
Appeal: 

An order under O. XXII, r. 9 of the Civil 
Procedure Code setting aside an abatement is an 
, order affecting the decision of the case on the 
merits within the meaning of section 105 of the 
Civil Procedure Code and can be objected to in 
appeal from the final decree which may be passed 
in the case. [p. 589, col. 1.) ) 

Nand Ram v. Bhopal Singh, x6 Ind. Cas. 1; 
34 A. 592; 10 A. L. J. 130, Ram Autay Tewari 
v. Deohi Tewari, 29 Ind. Cas. 411; 37 A. 4563 13 
A. L. J. 656, Gopala Chetii v. Subbiey, 26 M. 604 ; 
13 M. L. J. 308 and Achuthayya v Thimmayya, 
31 M. 345; 3 M. L. T. 315, 18 M. L. J. 228, 
relied upon. 

Gulab Kwnwarv.Thahur Das, 24 A. 464; AWAN, 
(1902) 136, Tasadduq Husain v Hyat-un~nissa, 
25 A. 280; A. W. N. (1903) 39 and Fazal v. 
Hashmat, 31 Ind. Cas. 914; 40 P. R. 1916; 133 
P. W. R. 1916, dissented from. 

Second appeal fromthe decree of the Dis- 
trict Judge, Hissar, dated the roth March 
1919, reversing that of the Subordinate 
Judge, Second Class, Hissar, dated. the 30th 
April 1917. i 
. Messrs. Manohar Lal and Shamair Chand, 

for the Appellants. 


Mr. Abdul Ghani, for the Respondents. 
JUDGMENT.—The plaintiffs in this 
case are purchasers of some land 
from oue Mir Khan. The defendants 
to the suit are the sons of Mir 
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Khan. The sale-deed was executed on 
the 16th ‘of December 1889. Posses- 
sion under the sale was not given and the: 
vendees instituted a suit on the r6th of 
December Igor claiming’ possession. On 
the r3th of August 1902 an ex parte 
decree was passed in their favour. On the 
25th of May 1904 possession was delivered 
jn execution of the decree, but, as the land 
was in possession of joint owners, only 
a symbolical possession was given by 
beat of drum. On the 21st of October 
1904 mutation was sanctioned. The pre- 
sent suit was instituted on the 18th of 
August 1915, on the allegation of a subse- 
quent dispossession by the defendants. 
The suit was resisted on the grounds of 
limitation, plea of res judicata, want of con- 
sideration and necessity, etc. The Trial 


- Court overruled the pleas in defence and 


granted a decree to the plaintiffs. 


The defendants preferred an appeal 
in the lower Appellate Court. During 
the pendency of the appeal Sheo 
Dayal, one of the plaintiffs-respondents, 
was reported to have died—some- 
time before the 25th of May 1917. 
An application was made by the appellants 
on the-gth of January 1918, praying that 
the names of Sheo Dayal’s representatives " 
be brought on the record and stating that 
they had come to know of his death on the 
8th of January i918, as he was a 
resident of village Sirsa, situate at a distance 
of 13 miles from the village Kharian, where 


“the appellants resided. On the roth of 


January 1918, Fakir Chand, respondent, 
put in an application stating that the death 
of Sheo Dayal had taken place more than 
six months before the application of the 
appellants and that the appeal had conse- 
quently abated. On the 24th of June 1918 
Mr. Sri Ram Poplai, District Judge, made 
an order directing that the appeal had whol- 
ly abated, as the decree in favour of the 
respondents was a joint decree. After hav- 
ing made the declaration, the learned Judge 
dismissed the appeal. The appeal having 
abated, the order of dismissal was mean- 
ingless, as there was no appeal in existence 
to be dismissed. On the 8th of July 1918, 
Sadra and Imam Din, defendants-appellants, 
applied under O. XXXII, r. 9, Civil Pro- 
cedure Code, for the setting aside oí 


+ 
y 


ment.. 1t.. merely ` purports. 
ha 
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the abatement... The application for abate- 
ment was, cleardly beyond time but the 


applicants ;prayed- for extension of time for, 
ap 


the following reasons stated in their 
plication :— 


"Ihe appeal in this case abated on the. 
24th. of June 1918. Sheo Dayal resided. 
appeared. 
As the respondents were not; 
. in possession of the land they never ears 
ll- 
Some.of the respondents reside, 


in. Mauza. Burak. - He never 


in Court. 
the village. The are 
literate.. 


in, Sirsa,. situate at a distance of I3 miles; 


appellants. 


Mauza, Burak is seventy miles distant ftom. 
The suit is of considerable 
It is requested: that Ganga Dhar. 


our residence. 
value. 
and. Dwarka Das, minors, may be appointed 

legal representatives | under the guardian- 
ship of Jiwan Ram." 


Khwaja Tasaddug. Hussain, District 
Judge, who was then seized of the case, 
accepted the explanation as to the delay 
and by an order, dated the rrth of January 
Ig1g, set aside the abatement. The appeal 
was then heard on the merits and allowed, 
the learned Judge holding that the suit 
was barred by 12 years’ limitation. 

Against the decree of thelower Appellate 
Court the present second appeal has been 
preferred. Mr. | Manohar Lal, Counsel 
fer the appellants, has pressed two conten; 
tions before us, namely :— 

I 
in noci cause not having been shown 
for the delay in making the application 
under O. XXII, 1. 9, 
Code, the learned Judge was wrong in setting 
aside the abatement. 

(2) That the decision of the iower Appellate 
Court on the dee of limitation was 
wrong. 

. On the first point the leamed Counsel 
-has urged the following grounds, namely:— 
that the order of Mr. Sri Ram Poplai, dated 
the 24th of June 1918, which was practi- 
cally an order refusing to set aside the abate- 
ment, had become -final and. that it was 
not open to. Khwaja Tasadduq ‘Hussain 
to interfere with it and.to set it aside., As 


regards this objection one has only to ‘look < 


,to,the- order. It does: not.purport, to be 
an. order refusing: to set aside the abate- 
to declare 


3.4 


yan abatement; had; token: place, “Ik. 
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That the appeal having abated . 
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is, MM gank by Mr. Manohar 
Lal that the order, iñ addition to making 


the declaration of abatement, further 
purported "to dismiss the appeal but 
this, as we have already remarked, 


Mr. Sri Ram Poplai could not have done, 
because the appeal had already abated 


‘and there wis no room for making an order 


of dismissal. This contention, ‘therefore, 
cannot prevail and must be disallowed. 

The next ground urged is that sufficient 
explanation for the delay in the making 
of the application has not been given. 
There is force in this contention. Suffi- 
cient cause, in ouropinion, has not been 
shown why thé ápplication for the setting 


, asidé of''the. abàtement was made after 


such a loung-delay. Granting that the 
appellatits-resided in a different ‘village . 
at some distauce from the village where 
thé deceased Sheo- Dayal resided, “they 
had in any: case-come to know of his death 
on the oth of January £918, when the first 
application: ‘relating to the abatement ‘was 
made. ‘There - is: practically no explana- 
tion as to th» delay-which had taken place 
after thé’ oth of January 1918, to the 8th 
of July r918,. when the application for 
the - setting- aside of the abatement’ was 
made: Ti our opinion Khwaja Tasaddug : 
Hussain was not justified in entertaining the 
application and in setting aside the abate: 
Mr. Abdul Gaani, Counsel ‘for: the 
respondents,’ however, contended: that “the 
order of “Khwaja Tasaddiiq Hussain’: had 
become. final and could not be questioned 
at this stage; namely, in second appeal-from 
the decree passed by Khwaja Tesaddüq 
Hussain. The answer to this question 
is.to bs found in clause (r) of section Tos 
of.the Civil Procedure Code, which. pró- 
vides that, “save as otherwise expressly pro- 
vided, no appeal shall lie from any 'Ordétr - 
madè by a Court in the exercise of 
its ‘original or appellate jurisdiction ; ‘but, 
where à decrée is appealed from, any erior, 
defect or irregularity in any order, affecting 
the decision of the case, may be | set 
‘forth as à ground of objection in the memo- ' 
randum of appeal" `< M 

Mr, Abdul Ghani, however, questioned 
the applicability of this section on, th 
ground that the order of Khwaja Tasaddt 
Hussait Setting aside’ the abatement did 
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not affect the decision of the case. on the’ Tasaddug Hus^in y. .Hyat-ui-tássa (1) 18 
, merits as contemplated by the above :no. more- an authority on the point. We 
provision, and, therefore, it' could: not be prefer to follow the decision in the cases 
‘questioned ` in this appeal. In support reported in Nand Ram v. Bhopal Singh (3) 
‘of his contention he relied on upon the case and Ram Autar Tewari v. Deoki Tewari (4). 
of Tasadduq Husain v. Hayat-un-nissa (1). The Madras High Court also appears to 
where it was laid down “that an order have taken the same view of the expression 
under section 108 of-the Civil Procedure “affecting the merits of the case" in 
. Code, setting aside a décree passed ex parte Gopala Chetti v. Subbier (6) and Achuthayya 
‘is not an order ‘affecting the decision of v. TÀemmayya (7). 

the case,’ that is, affecting the decision In this view, the appeal must succeed 
of' the case upon’ the merits. The alleged on this ground alone, and it is not necessary 
wrongfulness ` of ‘such an. order cannot, to express any opinion on the qüestion 
therefóre, be tirged as a ground of objection ‘of limitation raised by Mr. Manohar Lal. 
in an appeal from the decree. in suit, under We accept the appeal and, setting - aside. 
the provisions of section 591 of the Code. ' the decree of the lower Appellate Court, 
He further relied on the case of Gulab Kun- restore that of the Court of first instance £ 
war v. Thakur Das (2), where a similar with costs in all Courts. 
view was- expressed in respect of an order 

restoring an appeal under: section. 558, Zo He q l aU 
Civil Procedure. Code. p Appeal Mid 
, The Allahabad High Court, : however, E P ms 

ears to have changed its view, as appears 2 04 ; 13 a J. 

two later decisions of that ‘Court > (7) 37 M. 345; 3M. L. T. 35; 18M: I, J. 228. 
reported as Nand Ram v. Bhopal Singh (3) 

and Ram Autar Tewari v. Deoki Tewari (4). 

Tn the first of thése two cases it was held o, 

‘that an order setting aside an ex parie 
decree could: be questioned in an appeal 
from the ‘final decree in the case.In the 
seccnd case it was held that an order setting 
aside an award affecting the decision of the . 
case- ot the merits could be questioned | 
in an appeal from the decree. É 

Mr. Abdul Ghani has further relied on a 

"décision of the Chief Court reported as 
Fazal v.  Hashmai (5), ‘where it was 
held that an order setting aside an ex 
parte decreé could not be objected .to under 
sectión 165, Civil Ptocedure Code, as any 
errot in the order could.not be said to be 
an’ order affecting the decision of the case. 
This was a decision by a Single Judge and 
was based on the decision in Tasadduq No. 255 OF 1919. 

Husain v. Hayat-un-nissa (x). As we p December 6, 1922. | 
Bav ‘already. ‘remarked, the -Allahabad Present: :—Justice Sir Jwala Prasad, Kt, „and 


: : .. Mr. Justice Ross. i 
High Court” has changed its view and  Musammat WAJIBANNISSA BEGUM— 


PATNA HIGH COURT. 
. APPEAL FROM ORIGINAL DECREE 


; TM "V xg < DEFENDANT No. 3—APPELLANT 
E | VEYSUS 
. VALMIKI SAHAY —PrAiNTIFF AND Babu 
VUE A NUN ed d. SHAM NANDAN SAHAY AND OTHERS— 
': (3) 16 Ind. Cas. 1; 34 A. 592 ; 10 A. L: J. 130. DEFENDANTS—RESPONDENTS. - 


.-(4) 29 Ind: Cas..411; 37 A. 456 ; 13 A. I. J. 656 Registvation— Notice— Presumption. : 
" 3 pr Iud, Cas..914,; 40 P. R. 1916; 133 P. W., In order to bind ihe subsequent . transferees 
R. a i 


Fata 
Far pe 


^ of a property with prior lien the law 
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of registration has been enacted so that 
the subsequent transferees may have an opportuni- 
ty to ascertain whether the property transferred to 
them was subject to any priot encumbrance or 
not; and, once that prior encumbrance is effected 
by meaus of a registered document, the subsequent 
transferees are presumed to have notice of the 
same and are in law bound by it, [p. 591, col. 2.] 


Appeal from a decision of the Subordi- 
nate Judge, First Court, Muzaffarpur, 
dated the 26th April rgrg. 


. Messrs. Saiyid Nurul Hasan and Ganga- 
dhar Das, for the Appellant. 

Messrs. Parmeshwar Dayal and Jadubans 
Sahay, for the Respondents. 


JUDGMENT. 
Jwala Prasad, J.—This appeal arises out 
of asuit to enforce a mortgage. The defend- 
ant No. 6, Musammat Bibi Wajibannissa, 
of the second party, is the appellant before 
us. One of the mortgaged properties was 


; described in the bond as bearing 'Tauzt 


No. 9907. This was Mauza Sherpur, 
Chak Makhan, alias Sherpur Ramnath, 
Chakla Garjaul, Pargana Bista—extent of 
Share 5-annas, Thana Mahua, Registry 


‘Office Mahua, Division Hajipur, District 


Muzaffarpur. The plaintiff stated that the 
aforesaid Tauzi number was inserted in the 
document by the mistake of the scribe 
and the correct Tauzi number of the village 
was 6607; that the mortgagors, 
ants Nos. r and 3 of the first party, had 
no other property under Tauzz No. 9907; 


‘and that the defendants Nos. 6 and 7, who 


subsequently purchased the property, had 
information of the mortgage ofthe plaint- 
iffs. The plaintiffs, therefore, claimed that 
in the decree the correct Tauzi No. 6607 
should be mentioned. 

The defendant No. 6 obtained this prop- 
erty by virtue of a deed of gift, dated the 
30th of October 1914, executed by the de- 


fendant No. 7, who had purchased it by a. 


sale-deed, dated the r4th of November 
I912, from one Mrs. Allan Clement. 
Allan Clement had purchased the property 
from the defendant No. 2, the owner of 
the property in question. The defendant 
No. 6 stated in the written statement 
that the property mortgaged was des- 
cribed in the bond of the plaintiffs as bear- 
ing Tauzi No. 9907 and hence the plaintiffs 
are not entitled to sell the proprietary 


TE 
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Mrs. | 
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interest in Tauzi No. 6607 which was pur-: 


chased by her. She also denied any know- 
lege of the plaintiffs’ mortgage before she 
obtained the property under the deed of 
gift of 1914. She took other pleas and 
her case is stated by the learned Subordi- 
nate Judge in the following words :—'' The 
defendant No. 6 alleges that the bond is 
without consideration and contends that 
it is barred by limitation and she further: 
contends that the claim for interest is 
unconscionable and her learned Vakil con- 
tends that plaintiff No. 2 has purchased 
for Rs. 3,500 only, so he cannot recover 
more,” 


The defence taken by the defendants 
Nos. 3 to 5 need not be set forth, inasmuch 
as they do not contest the decree passed 
by the Court below. 


Upon the pleas taken by the two sets 
of defendants the Court below framed 
the following issues: ''(r) Whether the 
plaintiff has any cause of action? (2) 
Whether the suit is barred by limitation ? 
(3) Whether the bond, dated the roth De- 
cember 1914 set up by the plaintiff was 
executed by Mr. R. Brown and for cone 
sideration? Is it bona fide transaction ? 
(4) Whether the mortgaged properties are: 
liable to be sold ? (5) Whether the plaintiff 
is not owner or purchaser of the bond in 
suit ?" l 


The Court below decided all the afore- 


said issues in favour of the plaintiffs and 


gave a mortgage-dceree directing the sale 
of the mortgaged properties in suit. It 
also directed that the Tauzı number of the 
property No. r,Sherpur Chak Makhan, altas 
Sherpur Ramnath, be corrected and the 
correct No. 6607 be given in the decree. 
The appeal by the defendant No.6 is direct- 
ed against this part of the decree on the 
principal ground that the Court below was 
wrong in directing that the Tauzi number 
of the property in question should be des- 
cribed in the decree as No. 6607 and that 
the Court below should have released the 
property No. I entirely from the decree. 
It has been argued before us that the 
property purchased by the defendant No. 6 
was not subject to the mortgage of the 
plaintiffs, On behalf of the respondents 
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it is urged that such a definite plea does 
not appear to have been expressly taken 
either in the written statement or in the 
issues framed by the Court and that issue 
No. 4, namely, whether the mortgaged 
properties are liable to be sold, relied upon 
by the appellant does not cover the plea 
in question. Assuming for the sake of argu- 
ment, that the aforesaid issue does cover 
the contention, it is clear upon the evidence 
placed before us that the property intended 
to be mortgaged was that described “in 
Tauzi No. 6607. The plaintiffs filed copies 
of Register D of Tauzi Numbers 9907 and 
6607 [Exhibits 7 and 7 (A)]. , Those docu- 
ments show that under Tauzi No. 9907 
there was no village of the name of Sherpur 
_Chak Makhan or Sherpur Ramnath and that 
in that Tauzi number Mr. Brown, the mort- 
gagor, was not -the proprietor. In that 
Tauzi the estate was known as: Raghubar 
Sahay, and the proprietors were a number 
of persons other than Mr. Brown. The 
Register containing Tauzi No. 6607 
showed that there was an estate known as 
Sherpur Ramnath Mander, Parganah Bisra 
Thana Muzaffarpur of which Mr Brown’ 
was a proprietor. The sale-deed, Exhibit 
5, dated the 3rd of July r9x8, whereby 
the plaintiff No. 2 sold the mortgage in 
question to plaintiff No. r, described the 
property as bearing Tauzt No. 6607, but 
this is of a very recent date and may not 
have much evidentiary value. Plaintiffs’ 
witness No. 3 deposed to the fact that the 
Tauzi number of the property was written by 
mistake, as No. 9907 in place of 6607 and 
that 9907 crept into the document by a 
mistake. There can be no doubt as to the 
identity: of the property in question or 
that it was mortgaged to the plaintiffs 
under the deed in question. The property 


was sold subsequently by Mr. Brown to 


the predecessor-in-interest of the defend- 
ant No. 6 and is now held by her (defend- 
ant No. 6). Ordinarily, therefore, this 
property in the hands of the defendant 
No. 6 is subject. to the mortgage of the 
plaintiffs. 

Now, the question is, whether the mis- 
description in the mortgage-bond by giving 
the wrong Tauzinumberexonerates the prop- 
erty in the hands of the defendant No. 6 from 
the liability of the plaintiffs’ mortgage. 
There can hardly be any doubt that the 
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mortgagors could not claim any exonera- 
tion on the ground of the misdescription of 
the property in the bond in question. Under 
sections 95 to 97 of the Evidence Act and the 
illustrations given thereunder, it was open 
to the plaintiffs to show what was the prop- 
erty. actually mortgaged to them under 
the bond in‘ their favour. In the present 
case they have shown that the property 
in question was that denoted by Tauzi No. 
6607 and not by 9907 which had by a mere 
mistake crept in the descriptive portion 
of the Mauzah, and that their mortgagor, 
Mr. Brown, was the owner of the Mauzah 
in Tauzi No. 6607. This is a clear case of 
falsa demonstratio. The defendant No. 6, 


holding the property under subsequent 


conveyance executed by Mr. Brown 
stands in the shoes of the vendor 
and is bound by the lien created by the 
mortgage in question. 


Now, in order to bind the subsequent 
transferees with a prior lien the law of 


. registration has been enacted so that the 


subsequent transferees may have an oppor- 
tunity to ascertain whether the property 
transferred to them was subject to any 
prior encumbrance or not; and, once that 
prior encumbrance is effected by means 
of a registered document, the subsequent 
transferees are presumed to have notice 
of the same and are in law bound by it. 


It has not been contended before us that the f 


document in question was not validly regis- 


tered and the Sub-Registrar or the Regis-. 


trar who registered the document had no 
jurisdiction to register it. A mere misde- 
scription of the nature such as is in the pre- 
sent case will not take away the jurisdic- 
tion of the Registrar to register the same 
if he was otherwise empowered to do so 
under the Act. Therefore, the document 
in question was validly registered. Even 
if it was open to the defendant No. 6 in the 
present case to show that she or her pre- 
decessor-in-interest did not and could not 
know that the property was mortgaged to 
the plaintiffs on account of the  misde- 
scription in the deed, in other words, that 
she had no notice of the mortgage and that 
she took all possible care to ascertain and 
had . made reasonable enquiry as to whether 
the property was already encumbered 
or not, but that the misdescription of the 
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. property: in the- plaintiffs’ mortgage-bond 
prevented het from discovering - the» mort- 
gage in- question, the question is one of 
fact, and should have been proved by the 
appellant. 


. However, it was merely suggested in the 
written statement that the defendant No. 6 
had no information: - but, apparently, 


no issue was raised upon this plea and ` 


at the trial no evidence was led by the 
. defendant No. 6 on the point. The sole 
witness examined on behalf of the defend- 
ant does not even suggest that the defend- 
ant No. 6 was in any way misled by the 


description of the property in the mort- 


gage-bond and that she was' prevented 
from finding out whether it was mortgaged 
to the plaintiffs or not; no enquiry is even 
suggested. In short, there is absence 
of evidence on behalf of the defendant upon 
the point in question and the onus of proof 
lay upon her. The documents of title 
of the defendant No. 6 have not:been pro- 


duced in this case. We do not know whether . 


in the sale-deed executed by Mr. Brown 
in favour of Mrs. Allan Clement on the 
oth of January 1909 it was even suggested 
that the property in question was free from 
encumbrance. No doubt, a statement of 
such a nature would hot be a sufficient 
proot in itself that the defendant No. 6 
or her predecessor-in-interest did not know 
that the property was mortgaged to the 
plaintiffs. Anyhow, the position is, that 
it has not been filed in the case. The defend- 
ant No. 6 apparently claimed exemption 
of the property from the liability of the 


plaintiff8 mortgage on the mere ground. 


of the misdescription of the property in 
the mortgage-bond. Issue No. 4, which has 
been relied upon by the learned Vakil on 
behalf ‘of the.appellant, was disposed of 
by the Court below in the following terms : 
* Property No. r, Sherpur Chak Makhan, 
is ‘clearly liable for the mortgage-debt, it 


being’ the property of Mrs. Robina Brown 


atid’ being mortgaged by her long before 
hér son transferred it to his wife, from whom 
defendant ` No. 6 purchased: , The Tauzi 
number is a mere misdescription, there is 
no other property of the same description 
belonging to Mrs. or Mr. Brown and Tauzi 

No. 9907 being situated iri Sitamarhi Sub- 
Division: ‘whereas Mis. Brown’s- property 
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is in Hajipur Sub-Division. The correct 
Tauzi No. 6607 will be given in the decree." 


This clearly shows that there was no point. 


raised before the Court below as totheprop- 
erty in question not having been mort- 
gaged at all to the plaintiffs and that. the 
defendant No. 6 or her predecessor-in- 
interest was not aware of it. 

I am, therefore, of opinion that the _ 
grounds stated either in the petition of ap- 
peal or in the argument in this Court have 
not been substantiated. The appeal must, 
therefore, be dismissed with costs. 

It may be mentioned that the defendant 
No. 6 has filed in this Court to-day a sworn 
petition asking for time to produce her 
documents to title, and, if necessary, for 
a temand.of the case to-the Court below 
for further investigation into the matter. 
I do not think that sufficient ground has 
been made. out by her to claim production 
of her documents of title at this stage, or 
a remand of the case. We, therefore, 
reject that petition. : 

Ross, J.—1 agree. 


Petion rejected. 


c 
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LAHORE HIGH COURT. . 

CRININAT -APPEAT, No: 6ġ4 OF 1922. . : 

N wember 24, 1922. . 
Present -—Mr. Justice Broadway. 
MULA SINGH AND OTHERS—CONVICTS | 
—APPELLANTS 
YESUS . 
EMPEROR—RESPONDENT... 
iGriminal Procedure. Code (Act V. of 1898), 8. 
226-—Sesstons ` Court, power of, ‘to frame additional 
: charge Dying déclavation, ‘valle of. 

Tt ds'oh the facts disclosed ‘by the Magisterial 
isquiry, dnd dn 'those.facts alone, ‘that any action 
under -section 226 of the Criminal Procedure ‘Code 
can] be taken by ‘the Sessions Judge. T$. 591, 
có 
ise the facts appearing in ‘the Magisterial 
eüqüiry warrant the framing of.a charge omitted 
‘by the Committing Magistrate, the Sessions Court 
has the power to add the charge ‘so omitted. T. 
' 564, col. 2.] 

Dodo v. Emperor, 3o Ind. Cas. 125; 9 S. L. R. 37; 
16 Cr. L. T. 573, relied on. 

Subrahmania Ayyar vw. King-Emperoy, 25 M. 
ons ii M. L. J. 233; 3 Bom. L. R, 35401, 28 I.: 

257; 5 C. W. N. 866 ; 2 Weir 2715 8 Sar P.’C, 
160 b. CJ), Shah Din v. Emperor, "*' Ind. Cas. 993; 
E T W. R. 1909'Cr.; ri Cr. L. J. 137, distinguish- 
e 

' Birendra Lal wv. Ewiperor, 32 C. 22; 8 C. W. N. 
784 ;, 1 Cr. L. J. 794, dissented from. 

A difference between a dying ‘déclaration and 
the First Information report'yenders. it necessary 
.to examine- both pieces of evidence with extra care,” 
bat such a difference alone .dóes, hot “Hécessarily 
Teiidér a ‘dying déclaratidn whdlly ui 'of 
credérice. (p. 598, col. 1] 

Appeal from ‘an order óf thè- Session’ 
T de, Sialkot, ‘datéd the 13th Jute 1922. 

Dr. Nand Val, for the Appellants: 

Mr. M ihdimad, Raft, för the “Govern- 
5nétit: Advocate, for thé Resporident. 
JUDGMENT: Mula Singh, Wiru, Ja gat 

‘Siigh, Sant Singh ‘and Mohan Täl have Beén 
‘convitted ‘tinder Section 326, Indian Penal 
'Ccde, and set ntenced, the first two, to Seven 
years’ rigorous "uprisónihent, arid the 
last three, to five years’ Tigdrou; imprison- 
ment. Each of ‘them has ‘also bien sër- 
‘tetic#d to. pay aine ‘Of Rs. 50 or to ünder- 
gó three 4 inonths' fürther Tigórous "fiprisón- 
seht th defauft. | Tey have ‘appéaléd to 
tliis ` Court © thr’ ag’ Dr. Nàüd Lal and 1 
have ‘heard ' Wir. RAG Gh behalf öf ttie 
Ciówh. . 

"e facts ate détailed iti the lengthy 
judgiient of the learned Scksiotis Judge 
and ‘I éd Yefer to thein v ry briefly. It'is 
‘said that fon thé Zrst June r92r-óne Hira 


Singh was watering his fields while his soh, où Molan- Singh, 


38 


s 
t ar 
*o«w * v try, a. * E - ve Pea? = "^ f 
INDIAN ‘GASES, | 593 


Sohan Siigh, vas ‘Working the ‘weil ES Wn 
‘as Bawewala. Wiru and Guran Ditta’ 'cime 
ihér: to ‘water their. cátile. Aer hav- 


Ang ‘done ig6 they arè said ʻo have m 


“the ‘hhimdls to éspáss iato ‘Soha 


| Siügh's Sigarcatie ard ‘cotton fields. "This 


‘Hira 


led to'an alfercxtioh ‘and à, tussle. 


Singh’ stopped ‘th: fight’dnd Wird and Giran 


“Dita went: away. 


Sdn ‘after this, ;dccordiüg to the prose- 


cutidn, ‘the five appellants, together with 
‘many ‘others, ‘cate to the. Spot in 
order: fò take ‘reverige. Thé ‘deceaved, 


Budh Siigh, heard of this ànd hastéiéd 
to the'spot, with the result that he ‘received 
‘injiries ‘to which he tiltimately succtitibed. 
The initial réport was made at the Pólice 
station, Which is ‘some ‘six miles away, “at 
3 A. M. on the 22nd. June 1921 by Mangal 
Singh who, named 13 person. includin-; four 
-out ‘of th: five appeilants; the one Hot 
named by him was Wiru ‘Singh. The Police 
“arrived ` on the ‘spot in dtie cot: se ‘and Budh 
Singh was‘examined. Subsequéntly, while. 
in hospital, his ‘statement ‘was recorded 
by à Magistrate, and: in it He named 13 pèt- 
sons including four ‘of ‘the ‘appeltants, 
the ‘One ‘Omitted by him being Sant Singh, 
In thé cotte of thé inquiry “Maiiéal 
Singh siatéd that tòme of the persons 
famed by Him ,Had Teen named ds* 
‘they ‘had bien ‘there ‘and had ‘Hot 
attempted to. ‘Stop the fight but that 
they had mot ‘actually ‘taken any- part 4n 
‘the affair. . THe Police ultimately dent 
up for trial nine persons, two of Who 


Awere, ond apparently are, still abscóndiiig, 


The Magistrate making the inquiry +frain- 
ed charges ‘against the other sevén, indliid- 
irig the five appellants,.  usder sectiotis 
304, 326, 325 arid 323, Indian Penal Code. 
The comp ainant, however, moved - this 
Court on the revision side urging that -the ` 
commitment should be ander sectión, 302, 
Indian "Penal Code, and the learned ` 


‘Chief -Justice ac cceptihg the petition: ‘direct- 
ed accordingly. “On ‘the case going back -fo 


the inquiring Magistrate the commital was 
made under’ section 302, Tüdiàn Renal ‘Cade, 
alone. qua all the seven persons. At the 
‘cominencemeént of the trial ‘the leathed 
Sessions Judge added, charges "under, sèc- 
tioiis 326, 325 and 323, Tridain Penal, “Code, 
in connection with the inj üries: “inflicted 


. Asa Singh atid: Schau 


- 


~ 
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Singh, three of the prosectition witnesses. 

o objection was taken to this cours: when 
the addition was made and it was only 
at the conclusion of the cas¢ when Counsel 
for the defence was addressing the Court that 
exception was taken to this. The learned 


Sessions Judge’s attention was drawn to 


Shah Din v. Emperor (x) but he found that 
distingüishable and held that the persons 


_ „accused had not been prejudiced in any way 


by the addition. He also held that they had 
taken part iu the affray with one common 
intention and were, therefore, all equally 
liable for the death of Budh Singh. He 
acquitted two of the persons under trial and 
convicted the five appellants under section 
326, Ind an Penal Code ''for causing gtie- 
vous hurt to Budh Singh and Asa Singh 
and Mohan Singh. " 

Dr. Nand Lal for the appellants has 
ur ed thatthe appelants were entitled 
to anacquittal,a the learned Sessions Judge 
acted illegally in adding chaiges relating to 
the in uries sustained by Asa Singh, Mohan 
Singh and Sohan Singh. He referred to 
Subrahmama Ayyar v. King-Emperor (2) 
as an authority fo the p opostion that 
an illegality was not curable by section 


` 137, Criminal Procedure Cede. With this 


authority I naturally have no quarrel. 
eI do not, however, consider that it has 
any bearing on the point before me. as, in 
my opinion, no illegality has been commit- 
ted. The learned Counsel referred to 
Birendra Lal v. Emperor (3) in which 
it was held that a Sessions. Court 
was not a Court of original jurisdiction 
and could only amend or add to a charge 
with reference to the immediate subject 
of the prosecution and committal and not 
with regard to a matter or matt.rs not 
covered by the indictment. The discus- 
- sion of the question is not a detailed one 
and I think that decision must be confined 
to the facts of that particular case. This 
decision wa followed by a Division Bench of 
th Chief Court in Shah Din v. Emperor (1). 
There the amendment or addition to tne 
charge had not been made at the commence- 


(1) 4 Ind. Cas. 993; 20 P. W. R. 1909 Cr.; 11 
Cr. L. J. 131 : 
(2) 25 M. 61; x1 M. L. J. 233; 3 Bom, L. R.540; 
.28 I. A. 257; 5 C. W. N. 866; 2 Wier 271; 8 Sar. 
. P, C. J. 160 (P. C.). a 
(3) 32 C. 22; 8 C. W. N. 784 ; x Cr. L. J. 794. 


ment of the trial but as the case developed. 
The Calcutta decision was ;eferred to and 
approved of, but here again the question 
whether the Sessions Judge had power to add 
a charge at the. commencement of che 
trial was not gone into or: discussed. 
To this extent, therefore, that authority 
is distinguishable from the case before me. 
The addition. to the charge in the 
present case was obviously made under 
the provisions of section 226, Criminal Pro- 
cedure Code, which provides that when any | 
person is committed for trial (a) without 
a charge or (b) with an imperfect or erro- 
neous charge, the Court may frame a charge 
or add to or otherwise alter the charge, 
as the case may be. Now, it is. obvious 
that if the present appellants had been 
committed for trial without a charge, tbe 
learned Sessions Judge would have been 
competent under section 226, Criminal Pro- 


-cedure Code, to remedy that defect by 


framing such charge or charges as the facts 
disclosed by the Magisterial inquiry 
would warrant. To my mind, this indi. 
cates that it is on the facts disclosed by the 
Magisterial inquiry, and on those facts alone, 
that any action under section 226, Criminal 
Procedure Code, can be taken. This being 
so, it seems to me that, so long as the facts 
appearing in the Magisterial inquiry 
warrant the framing of the charge 
omitted by the Committing Magistrate, 
the Sessions Court has power to add the 
charge so omitted. It also seems to me 


that it is not quite correct to say that the 


Sessions Court is not a Court of original 
jurisdiction, It has original jurisdiction which 
it can exercise on commitment made by a 
Magistrate. In the above views I am sup- 
ported by a decision of the Sind Judicial Com- 
missioner’s Court reported as Dodo v, Emperor 
(4) where the whole question 1s thoroughly 
and very carefully discussed, and Birendra 
Lal v, Empe or (3) dissented from. Following 
Dodo v. Emperor (4) I hold that the learned 
Sessions Judge acted within his powets 
in adding the charges relating to the injuries 
inflicted on Asa. Singh, Mohan Singh and. 
Sohan Singh and that no illegality has been 


committed. Itis clear that the appellants 


have not been prejudiced by the additions 
made, as from the outset the case for the | 

(4) 30 Ind. Cas. 125; 9 S. L. R. 37; 16 Cr. L. - 
J. 573. 
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prosecution has been that, in addition to 
Budh Singh, Asa Singh, Mohan Singh and 
Sohan Singh were also injured. 

Dr. Nand Lal then urged that the dy- 


ing declaration of Budh Singh was wholly. 


unreliable, inasmuch as he’ had named per- 
sons. not mentioned in .the intial report 
and had omitted the names of those who 
had been referred to in that report. 
In this view I am unable to concur. A 
difference between the dying declaration 
and the initial report no doubt renders 
it necessary to examine both pieces of evi- 
dence with extra care, but sucha difference 
alone does not necessarily render a dying 
declaration wholly unworthy of credence. 
Áccording to this dying declaration, of the 
appellants, Mula Singh and Wir Singh 
were the.assailants of Budh Singh. This 
dying declaration is corroborated by theother 
witnesses in the case, notably P. W. No. 9, 
Sant Singh; P. W No. ro, Guran Ditta and 
P. W. No. rr, Karam Chand. ‘These three 
witnesses have been regarded’ by the 
‘earned Sessions Judge as impartial persons 
and of them Sant Singh and Guran Ditta 
at least have not been shown to be in any 
way related to the prosecution or biased 
in their favour. Karam Chand has 
admitted that he is a distant relation of 


Hira Singh who in his turn is related’ 


to the deceased Budh Singh. Having 
regard to this mass of evidence cor- 
roborating the dying declaration, I see 
no reason to doubt the correctness of the 
view taken by the learned Sessions Judge 
in agreement with the Assessors, that these 
two appellants actually attacked the de- 
ceased with hatchets and inflicted injuries 
on him which caused his death. Their con- 
victions are, therefore, amply borne out 
by the record and are maintained. ; 

With regard to the remaining three appel- 
lants it was contended that they were 
entitled to an acquittal on the ground that 
charges relating to the injuries caused to 
Asa Singh, Mohan Singh and Sohan Singh 
had been improperly added and, further, that 
qua the injuries to the deceased Budh Singh 
section 149 had been not applied and sec- 
tion 34 was inapplicable. The question'of 
| the applicability of section 34, Indian Penal 
Code, no longer arises, as I have held 
that the adding of. the charges was 
uot illegal. There is ample evidence to show 


CASES. 


3 


^ 505 


that the remaining three appellants took 
part in the fight. Indeed, Sant Singh and 
Jagat Singh do not deny their presence, 
but give another account of what occurred 
which account is not borne out by the evi- 
dence on the record. Mohan Lal has attem 
ted to prove an alibi. The evidence produced 
‘by him has not been relied on by the learn- 
ed Sessions Judge and Dr. Nand Lal has 
not thought fit to refer to it.“ It is clearly 
unworthy of credence. I would add that I 
have also examined the defence evidence 
produced by Wir Singh and Mula Singh 
and find that it in no way establishes their 
defences. Having regard to the serious 
nature of the assault, I do not think the sen- 
tences are excessive and dismiss the appeal. 
Z. K. Appeal dismissed. 





y 4 

CALCUTTA HIGH COURT. 
Crvi, Revision No. 33° OF 1922. 
January 30, 1923. <. ° 
Present:[— Mr. Justice Newbould and ` 

Mr. Justice Subrawardy. 
JAINUDDIN AND OTHERS-—PETITIONERS 
VEYSUS l 3 
KERAMATULLA AND” OTHERS—OPPO- 
; SITE PARTY. 

Sanction to -prosecute—Sanction 
granted by Munsif revoked by 
Judge— Revision—-Civil Procedure . Code 

V of 1908), s. 115—-Government of India Att ` 
(5 & 6 Geo. V, Ch. 61), s. 107— Criminal Procedure 
Code (.Act V of 1898), s. 195 (6). 

Where a sanction to prosecute granted by a. 
Munsif is revoked by a District Judge under 
section 195 (6), Criminal Procedure Code, the High 
Court can only interfere with the order‘of the 
District Judge either under section 115 of the 
Civil Procedure Code, or under section 107 of the 
Government of India Act, but such interference 
is not justified on the ground that the District 
Judge was wrong in revoking the sanction, because, 
in his opinion, the evidence was not strong enough 
for a successful criminal prosecution. : 

Sarat Chandra Mandai v. Ram Shashi Roy, 69 
Ind. Cas. 153; 26 C. W. N. 1016; 36 C. L. J. 265; 
23 Cr. L. J. 665, followed. 

Rule. 0l l 

Babu Benode Lal Mukherjee. for the Peti- 
tioners. pop x. À 

Babu’ Dasarathi Sanyal and M. Syed 
Md. Saadulla, for the Opposite Party. _ 

JUDGMENT.—This Rule was granted 
calling on the District Magistrate and the 


opposite party to show cause why the order 


‘to prosecute e 


District 


(Act 
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tof the District Judge vf Sylhet revoking 
ithe order of the Minsif granting sanction 
for ‘the {prosecution of the opposite parties 
‘should ‘not be set aside and a-re-hearing of 


the appeal by the District "Judge of Sylhet | 


ordered. | 
‘the «Rule was granted on two grounds. 
'; The first of ‘these was that the learned Dis- 
trict Judge refused to hear the petitioner's 
‘Pleader beföre passing the order complained 
fof, “This .ground ‘has not been pressed at 
the shearing. The ‘next ground was that 
ion the facts ‘and circumstances of the case 
ithe ‘Court ‘below ought to-have upheld in the 
interest ofthe public and of justice the order 
of the leained Munsif. As the case has 
been argued the.ground that has been pressed 
is that in revoking the sanction the learned 
Judge wrongly held that the fact that the 
evidence was not strong enough for a success- 
ful criminal prosecution was sufficient ground 
for revoking the sanction. It was urged 
that this was/not the proper way to approach 
the case and that the learned Judge should 
have considered not whether the prosecu- 
tion was likely to succeed but whether a 
prima facie case has been made out which 
was a sufficient justification of removing 
the bar imposed by the Legislature to a 
prosecution for pérjury. But, as was held 


in Sarat Chandra Mandal v. Ram Shashi Roy. 


(a), we can only interfere with the order 
wi the District ‘Judge ‘either under section 
irs, Civil Protedute Code, or under section 
x07. of the: Govertinent ‘of India Act. It 
appears to us that the ‘ground now taken 
‘Hs hot one which would justify our inter- 
ference under either ‘of these sections. 
‘Mat ‘being so; we ‘must discharge the 
Rule. , | . 
E Rule discharged. | 
$. D. .- 
(I) 69 Ind. ‘Cas, r53; 25 C, W.N. 1016; 36: 
CUL J. 265; 23 Ct. De Tas : 
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LAHORE HIGH COURT.  — 
NAL REVISION PETITION No. 1682 ` 
OF 3922. 4 
December 2, 1922. A 
Present:-—Mr. Justice Scott-Smith, 
KHAN MUHAMMAD—AccusEpD—~ 
. ' PETITIONER 
VEYSUS 
_ . EMPEROR— RESPONDENT. : 

Criminal Procedure Code ( Act V of 1898), s. 476 
—' Court”, whether includes successor. 

The word " Court " in section 476 of the Crimizial 
Procedure Code includes the successor cf a -Judge 
before whom the alleged offence was committed cr 
to whose notice the commission of it was brought 
m prd course of a judicialproceeding. [p. 597, 
col. 1.1 

Shaikh Bahadur v. Eradatullah Mullick, ^6 
Ind. Cas. 801; 
12 C. L. J. 45; 
1. v. Emperor, 
A. 303; 9 ALL. J. 481; r3 "Cr. L. J. 302,- 
Lakshmidas Lalji,lm re, 32 B. 184; 10 om. ER. 
28; 7 Cr. L. J. 355; 3. M.L. T. 116, Runga Ayyay, 
v.Emperor, 29 M. 331; 4 Cr. L.J. 175, relied upon. 

Begu Singh v. Emperor, 34 C. 551; 5 ‘Cr. L. J. 
395; 5 C. L. J. 508; xz C. W. N. 568; 2 M. L. T. 298 


. (F. B.) and-Kartik RamBhakai v. Emperor, 35 C. 


114; 7 Cr. L. J. 134, Emperor v. Dauli, 2 Ind. 
Cas. 812; 6 P. R. 1909 Cr.; x2 P.W. R. 1909 Cr; 
104 P. L. R. 1909; ro Cr. L. J. 158, dissented from. 
, Petition for revision of an order of the 
Sessions Judge, Jhelum, dated the 2rst 
June 1922, directing under section 474, 
Criminal Procedure Code, the prosecution 
‘of the petitioner for an offence under sec. 
tion 193, Indian Penal Code. ` 

Mr. Badar-ud-Din Kureshi, 


ent t] 
Petitioner. = 


for 


 JUDGMENT.—This has been kd -s 
an appeal bat has been treated as an‘applica- 
tion for revision as no appeal lies from the. 
order complained of. "The orderin question, . 
which was passed by Mr. Malan, Sessions 
Judge, Jhelum, on the 21st of June last. 
directed under section 476, Criminal Proce- 
dure Code, tze prosecution of one Khan 
Muhammad for an offence under section 193, 
ndia The facts which gave 
rise to the order of the learned Sessions 
Judge are fully stated therein and inter- 
ference is sought on the ground that the 
alleged false evidence was given before 
Mr. Malia’s predecessor and tuat, therefore, 
he had no jurisdictio : to direct the prosecu- 
tion uader section 476, Criminal Procedure 


U 


Code, "E. 
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In.support of this. contention: Counsel for, 
the-appellant refers to Emperor v. Dauli (x), 
in which it was held that it was only the 
individual Magistrate before whom the 
offence w s committed in Court who can 
take action under section 476, Criminal 
Procedure ‘Code. The learned. Judge who 
decided that, case followed Begu Singh v. 
Emperor (2) and Kartik Ram Bhakat v. 
Emperor (3), but those authorities were 
subsequently rendered of: no effect by reason 
of thé Full! Bench judgment of seven Judges 
of the High, Court of Calcutta’ reported’ as 
Shaikh, Bahadur v. Evadatullahy Mullick. (4) 
wherein’ it'was.held'that the word' '" Court,” 
in section.476, Criminal Procedure Code, in- 
cludes the successor -of a Judge before whom 
the alleged’ offence was committed: or to 
,Whose notice the commission’ of it was 
brought ih the course of a judicial proceeding. 
The same view was taken in the cases report- 
ed;ds Nawal Singh v. Emperor (5), Lakshmi: 
- das Lalji, Inre (6) and Runga, Ayyar v. 
Emperor. (7). Under these circumstances, I 
consider, that. I am not bound' to follow the 
decision, reported as Empero*'v. Dauli (x), 
with whi hIdisa»ree. Ifully agree with the 
view. expressed by th. Calcutta High Court: 
in. Shaikh Bahadur v. Eradatullak Mullick (4).. 
The Court to whose notice the commission 
of the alleged offence was brought in, the: 
course of a judicial proceeding was that of 
Lala Topan Ram, Additional Sessions Judge 
of Jhelum and, Mr. Malan who passed‘ the 
order complained’ of: was his, successor. 


The next objection urged byCounsel is that . 


the order was pa:sed'three months after the 
conclusion of: the trial by the Additional: 
. Sessions Judge and that this should’ not 


lav» been done having regard'to the deci-. 


- sion of the Madras High. Court reported:as 
Atyakanny Pillai v. Emperor (8), where- 
-In'it was stated: that the power conferred 


(i) 2 Indi Cas, 812; 6 E: R. rgogiGCr.; zz B. Wi 
R3, 19069.Cr.;;104.B: b. R 1909; 10-65, Li. 1.258. 

(2), 34; €: 5517.5; Cr. L. J, 398; 5C: LJe 5781. 
11 C; W. N: 568; 2 M. Ij. T. 298 (F. D). 

(3; 35 Ci 114; 7 Cr. E. J. 134." : 

(4) 6 -Inds-Cas, 801;.37 C. 642; 14 C: W. N. 799; 
Tas Cr L, Ji'45:1x Gr. L. T..407.. 

(5); 14,Ind. Cas, 766; 34.4..393;,9 A. I4 J,,481;- 
I3,Cr. D, J. 302.. 
' (S)! 37 B: x84; 10: Bom L. Ri 38; 7- Cr. L. Ji 25; 
3; M: I Te 116. f 

(7)i- 29: My 331;4 Cr. L., J. 175 

(8) 1,Ind..Cas. 597; 32. M. 49; 19, M. Le, Ja. 425: 
4 M. L. T. 404,9 Cr. L. J. 41. 
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by section 476, Criminal Procedure Code, 
can be exercised, by the Court only in. the’ 
course of a judicial proceeding or. at^ its cori- 
clusion or so shortly thereafter. as to make 
it, really the continuation, of; the same: pro: 
ceeding, in, the course of' whith the offence 
was committed, In the presen: case Lala. 
Topan Ram called, upon Khan, Muhammad! 
to show cause against his p osecutión on ttie, 
27th' March 1922, tie, om day Before he. 
decided. the ċase.in which. Khan Muhammad: 
gave his evidence. Proceedings: were: sub; 
sequently stayed pending the decision of' 
the. appeal of the accused, persons by the 


.High Court ard’ within. a few days of! the 


decision, of the’ appeal: Mr. Malan pássed' tlie 
order complained, of. I, therefore, see: no; 
forcé in either, of, Counsel's conténtions‘and: 
I reject. the application. uM 
Z. E, 

; Application rejectzd: 


PATNA EGH: COURT. 
CRIMINAL REVISION No. 746 OF 1922; 
January XI, 1923: l 
Pyesent:—Mr. Justice Ross. 
DURGA SINGH AND: OTHERS— 
PETITIONERS 
VEYSUS 
EMPEROR—OPPOSITE PARTY. : 
Criminal Procedure Code (Act: V of- 1898), si 
367, scope. of-—Defective judgment.. h . 
All that. section 367-of the Criminal Prodedure. 
Code requires is, that the point, for determination, 
should be stated, the decision thereon and the 
reasons for the decision. It: cannot: be: assumed- 
that, because.a.Magistrate has;not.referred: to the: 
oral evidence, but,has drawn. inferonees froni.docn-. 
ments and from probabilities, therefore, he has. nof 
considered the evidence; if he gives strong and' 
legal reasons for his conclusions; it, cannot be- 
said that'his judgment:is.defective. [p: 598; col. 2:31 
Criminal revision: from. ani order: of? the 
District: Magistrate, Gaya,; dated: the. 27in: 
of November: 1922, maintaining: the decisiom 
of the Sub-Deputy Magistrate;. Second: 
Class, Nawadah;. dated: the: 31stof . October: 
1922: i 
. Messrs: P; K. Sew and! P..C, Roy; for thë 
Petitiorsrs, l 
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JUDGMENT.—This is an application by 
six persons who have been convic ed of 
offences under sections 147? 380 and 448 of 


the Indian Penal Code and have been sen- 


tenced to a fine of Rs. 100 each under sec- 
tion 147 and to two months" rigorous im- 
prisonment and a fine of Rs. 25 each under 
section 380, Indian Penal Code. The occur- 
rence took place on the 24th of April 1922. 
A cow was being slaughtered in the house 
of one ‘Tetar, the son of Musammat 
Kariman, to be used at a marriage feast at 
the house of Somar Jolaha the next morning. 


The case for the prosecution was, that 


about a hundred Babhans, including the peti- ` 


tioners, came into the house in a threaten- 
ing manner and removed the carcass ofthe 
cow which had been slaughtered and assault- 
ed Kariman and took away some ornaments 
and clothes. The defence was, that the cow 
belonged to Durga Singh; that it had been 
grazing with the other cows and did not 
return ; it was ascertained thatit was being 
killed in the house of Somar and the peti- 
tioners went there and found that it had 
already been slaughtered and so they took 
away the carcass and the instruments that 
had been used,and produced ihem before 
the Court. A Sanaha was lod .ed before the 
Police at 2 A. M. on the 25th by the Chow- 
kidar of Nawadah which referred to the cow 
as Somar Jolaha's. On the same date two 
petitions of complaint were lodged before 
the Magistrate, one by Somar and the other 
by Durga Singh. There was no mention of 
any injury to Kariman nor of any theft of 
her clothes and ornaments. On the 4th of 
` May 1922 the Magistrate came to the village 

to enquire into another case and made en- 
quiry into this case also. Musammat Kariman 
then first told him that she had received 
inju y from Durga and that her clothes and 
ornaments had been taken away. Her 
statement was that she had gone to tke 
. house of one Idan and on her return did not 
| find the articles. On the roth of May she 


~., was .xamined by a Doctor who found some 


“old marks ofinjury. It may be observed hat 

' the.value of the cow, according to Somar, 
was Rs. 8-4-0. - "The conviction by the 
Magistrate was upheld in appeal by the 
' District Magistrate except in the caseo, 
one accused who was acquitted. The sen- 
tence was also upheld. 
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The first ground urged in this application 
is, that the judgment of the Court of Appeal 
is not according to law, because the learned 
District Magistrate has not discussed the 
evidence of the ownership of the cow, al- 
though he has stated that this is the chief 
point in the case; that the accused are en- 
titled to find the evidence of their guilt in 
the appellate judgment; that it must be 
taken that the Court did not direct its judi- 
cial attention to the evidence ; and that the 
facts which have been relied upon are no 
foundation for the conviction. ‘The learned 
District Magistrate has not discussed the 
evidence but he has relied on certain facts 
which, in his opinion, conclusively proved 
Somar's ownership of the cow. ‘These facts 
are, that Somar's ownership was mentioned 
in the Sanaha lodged within six hours of the 
occurrence ; that in his petition of complaint 
Somar gave the name of the man be had 
bought it from, whereas, on the other side, 
Durga Singh gave no details in his petition 
of the 25th of April 1922 and, did not exa- 
mine any of the witnesses named in that peti- 
tion to prove his ownership. Besides these 
facts, he relied upon the improbability that 
Jolahas could steal a cow belonging to the 
Babhans of their own village in order to kill 
it. All that section 367 requires is that the 
point for determination should be stated, 
the decision thereon and the reasons for the 
decision. It cannot be assumed that be- 
cause the District Magistrate has not refer- 
red to the oral evidence, but has drawn in- 
ferences from documents and from prcbabi- 
lities, therefore, he has not considered the 
evidence. * He has given what to my mind 
are strong and legal reasons for his conclu- 
sion and I see no reason to say that his 
judgment is defective on that point. 

In the second place, it is urged that the 
District Magistrate has said nothing about 
the hurt to Kariman or about the clothes 
and ornaments. This is an altogether in- 
significant part of the case and there is no 
very clear finding even by the Trying Magis- 
trate with regard to it. The case is essen- 
tially a case of taking away a cow from the 
house where it bad been kil'ed The other 
details may he exaggeiaticn or may not, 
but in any case they are quite insignific ari 

In the third place, reference is made te: 
the fact that no marriage has actually taken 
place in Somar's house. This fact has been. 
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found by the learned Magistrate and dis- 
Cussed by him and I see no reason in this for 
disbelieving the complainant's case. I do 
not see that the judgment of the Appellate 
Court is defective because it has not men- 
tioned this fact which has no direct bearing 
on the occurrence itself. . 

Finally, it'is argued, and I think with 
much more force, that the sentences are out 
of all relation to the gravity of the offence. 
What happened was that a cow of insignifi- 
cant value had been slaughtered in the house 
of a Muhammadan and some Babhans whose 
religious feelings had been offended went and 
removed the carcass. This was an act of 
oppression which must be punished with a 
proper sentence. But the sentence which 
has been passed is, in my opinion, much too 
severe, and I would reduce the sentence of 
imprisonment to the term already undergone 
and the fine to a sum of Rs. 50, in default 
fourteen days’ rigorous imprisonment, in 
the case of each of the petitioners. The 
order of compensation will stard. 

W. C, A. Sentence reduced, 


* 


ibidem 2m 73 Kanda 


! LAHORE HIGH COURT. 
'" CRIMINAL, REVISION NO. 476 OF 1922. 
; June 4, 1922. 
Present -—Mr, Justice Abdul Qadir. 
NIHAL, SINGH— PETITIONER 
VEYSUS ^ 
EMPEROR— RESPONDENT. 
Punjab Excise Act (I of 1914, s. 75— Com- 
plain: by Police Officer, whether cogni:able, 
Inasmuch as ali Inspectors and Sub-Inspectots 
of Police have, by a notification under section 2 of 
the Punjab Excise Act, been invested with the 
powers of an Excise Officer of the, First Class, a 
Court is competent to take cognizance of a 
complaint of an offence under that Act made by 
a Police Inspector. 
Emperor. v. Nadar Singh, 6 Ind. Cas. 717 
13 P. R. 1910. Cr; 27 P. W. R. 1910 Cr.; 18x 
P. L. R. rg10; rr Cr. L. J- 394, distinguished. -. 
Mr. K. J. Rustomji, for the Petitioner. 
Mr..D. R Swany, for the Respondent. 
§0D3 MWANT,—Nihal Singh petitioner, was 
convicted under section 61-{z) (a) and 
6r (2) (a) of the Excise Act and sentenced 
under tbe former to six months' rigorous 
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imprisonment and a fine of Rs..40 and 
under the latter to three months’ rigorous 
imprisonment, and it was ordered. -that 
both the sentences shotild run concurrently. 
He appealed to the Sessions Judge, but his 
appeal was rejected. He has now come up 
to this Court in revision and I see no reason 
to disturb the concurrent findings of fact 
of the Courts below as to his guilt. 


The only point of law pressed before me 
is that the Trial Court could not take cogni- 
zance of.these offences because there was 
no complaint before it by an Excise Officer, 
though there was a complaint made by a 
Police Inspector. It is contended that this 
is not enough under section 75 of the Excise 
Act and in support of this contention reli- 
ance is placed on Emperor v. N2adar Singh (I). 
This is a ruling under the old Excise Act, XII 
of 1896, and is relied upon only as laying 


. down the principle that a complaint cannot 


be brought by a PoliceOfficer whose authority 
is limited to certain specific acts in matters 
relating.to Excise. It is pointed out, how- 
ever, by Mr. D. R. Sawhny, on behalf of the 
Crown, that the present Excise Act differs. 
materially from the old Act in this respect. 
Now, under section 2 of the new Act the 
Local Government is empowered to invest 
a Police Officer with ail or any of the powets 
of an Excise Officer. He draws my attention 
to Notification No. 1101-8, dated 25th 
June 1914, by which the Local Government 
has vested all Inspectors and Sub-Inspectors 
of Police with powers of an Excise Officer of 
the First Class. He argues that the powers . 
so conferred not being limited to any speci- 
fied act or under any specified section, as 
was the case under the old Act, it must 
be taken that, by virtue of this notification, 
the said Police Officers are placed on the 
same footing as any other Excise Officer. 
Mr. Sawhny further contends that it is 
obvious that the Legislature wanted to 
extend the powers of cognizance in excise 
cases very materially as compared with the 
old Act, as shown by the fact that it is open 


. to a Magistrate now to take cognizance 


of certain offences under the Excise Act 
on his own information. I 'hink there is 
conside able force in the point of vi w rut 
forward by the learned Counsel for . he Crown, 

(1) 6 Ind. Cas. 717; 13 P. R. 1910 Cr.; 27 P.W.R, 
1919 Cr.; 181 P, L, R. 1910; 11 Cr. Ln J. 394s- 


ES 


. Goa 
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and the, present case seems. to be, therefore, . 


distinguishable, from the case dealt. with. in 
Emperor, v. Niadar Singh (x. 
objection: raised: canot lp the petitioner, 


Mr. Rustomji.on behalf of the petitioner. 


next, urges that. the. sentence, awarded: is 


~ tao; severe, considering that the petitioner. 


is: young man, witho .t any previous offence. 
I think, this plea deserves some. consideration. 
His convictions. under both the counts are 
maintained, butit is ordered:that, his sentence 


: under count. No. I be reduced from. six 


months’: Tigo, ous 


` mnths) rgorous imprisonment, to run. con- 


rigorous, imprisonment passed under. the. 


currently with.the sentence of three months’ 


second, count.’ ‘The sentence of. fine of. 


"Rs. 40,under count No. 1 is upheld, as also 


the order that, in default. of payment of 
fine th» : petitioner is to undergo, two. months’: 
rigorous, imprisonment. It.may be mention- 
ed that: the petitioner, seems to.have under- 


gone by now, imprisonment for. three months, 


or, on payment. of-fine. 


^ 


and, if that is so, he is. to be released at. 
once, provided, he has already paid the fine 


Wet. A Sentence. reduced. 


- 


ALLAHABAD. HIGH COURT. 
CRIMINAL Revision No. 650 OE. ne 
January, 19, 1923. 
Present. —Mr. Justice, Ryves. 
G MRAO, KHAN AND ANOTHER— 
‘PETITIONERS 
USYSUS 

EMPEROR.—OPPOsrTE, PARTY. 

inal, , Procedure, Code (Act,V. of, 1898), s. 437. 


M ei enquiry —5ufficiént ground — Notice. 
"Thé mere fact that the District Magistrate does 


not, agree’ with the decision, of! the Trying Court. 
eiii a, 'sufficient, ground, for. ordering. a further: 


enquiry “under section 437, Criminal, Procedure. 
còde, nor. should action be taken wider this Section, 
without giving, notice to the accused: 
` Udai Raj: Singh v. Empéror, 71 Ind Cas 528; 
4:4, 4- 691; (192 2). A. L R. (A) 429. applied. : 
Criminal revision.against an order of the 
IE Magistrate, Budaun, d dated tbe, I5th 


vember 1922,.. .. , 


0 . INDIAN: — 


imprisonment to three. 


Lt923 


- Mr. S, A. Haidar, - the Petitioners. 
The Assistant Government Advocate, fot 


). Thus. the legal/ the Crown. 


JUDGMENT.—It appears that a riot of 
some sort occurred. on ‘the 29th of March 
1922, . After protracted Police enquiries. a 
number of persons were put on théir trial, 
but the learned Magistrate, eventually, by an 
order dated! rath October” 1922, discharged: 
all the accused. He has written a very full 
judgment ‘and “has given reasons showing 
that every one of the prosecution witnesses 
so far contradicted: himselt and: the other 
evidence in the case. in cross-examination 
thatit would. be quite unsafe to rely on the 
prosecution evidence. ‘The learned. District 
Magistrate, by an order of the 15th of Novem- 


. ber: 1922, set aside the order of discharge and 


directed.à.re-trial. The main reason he giv es 
is-that he took. a different view of the evi- 
dence. from that. taken. by the Trial Court. 


his. order. ‘he first is that no notice was 
given to the accused: before action was taken 


‘under section. 437. Secondly, the mere fact 


that the District Magistrate does not agree: 


. with the decision of the 'Trying Court is not 
"sufficient ground for ordering a further en- 


quiry which is what is directed by sectier 
437. This case is very similar to Udat Kaj 


. Singh, v. Emperor (1) to which I would cail 


the attention of the learned Magistrate. 
The only difference. between. that.case and 
this is that in this case the Magistrate sug- 
gests that the Doctor should, have been exa- 
ined specifically. with.regardito some of the 
allegations madeby. the defence and that an-* 
other witness should have.been called üuder 
section 540. In, my, opinion, there was no 
around to order further end in this case, 


$ ete y 


ed. District Ru. dat red: the. I 5th. of 
November 1922. - ; 
Order, sel, aside, 
S. 'D. ; l 
(1) 71, Ind. (^as. 528; 44,4 691; 


(1522, A. L R, 
y 429. 


.It seems.to me there are two ‘objections to ` 


J * 


H 
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ub LAHO RE HIGH COURT. 
cant REVISION, No. 304; OF. 1922. 

une.3, IQ2I. . 
Present.—Mr. Justice Abdul, Oadir., 
CORAL, SINGH, AND, ANOTHÉR—- 
. PETITIONERS: 
'. UCTSMS, 
imag, THROUGH SIKAN DAR ALIL— 
COMBLAINANT— RESPONDENT. 


` Criminal, Procedure, Code. (Asi V of. 1898),.s. 195 


ds 10 prosecuie—- -Sancion whether yestricted' 


fo’ particular individual: 
A sanction for prosecution. given, by. a, Court: 
under. section 195, Criminal Procedure. Code, 1898, 


15. s.not,a personal, privilege. ‘granted to a petitioner’ 


but! a decision, that the case -is one suitable for 
magisterial investigation, and; therefore, a sanction. 
for] prosecution, does.not lapse.on the death. of the 
person who, obtained. it, 


` Lakhi.v. Emperor, 27, 'P, R. 1902 Cr.;.5 P. Ia R. : 


1903, followed: 
Jogendra N ath Mookerjee- v; Sarut- Chandra. 
Banerjee, 32: C: 3515.9 C: W: Ne 277; 2,Cr. 14]. 78, 


Mallipaddi. Gopdya, In.ve, x4 Ind, Cas, 206; 12. Cr, 


: J; 206, Thathayya, In, ve, 12, "M. 47;.2; Weir, 
164; 4 Ind. Dec., (N. 2 482, Behari v. Kure; 38 
Ind. Cas. 446; 15 A: L. J. 269; 18 Cr. i. J. 
334, referred ‘to. : 

' Once a Sanction. is given by, competent authority, 
there i 1s, nothing in section 195, Criminal Procedure 
God e,- td restrict, the sanction to, the particular 
individual to whom it is granted. 


Revision. against the order.of:the Sessions 
Judge, Amtitsar,dated-the 25th October. r922, 
Mr. Gullu Ram, for. the. Petitioners. 
Laa Bakshi Ram, for tke Re: pondent. 
. JUDGMENT. prosecute 
Gopal Singh and dd Singh for perjury 
was obtained. under section. 195, Criminal 
Rrocedure ‘Code, by one Katha Singh. He 
institu ed a complaint against. them ws 
having.committed an offence under sectio 
193, Indian Perlal:.Code, but died. “while 
the ‘case was still pending. Sikandar. Alij 
the. present respondent, applied.to the Court 
to be allowed to proceed) with. the. caeso 
iustead/of Katha Singh, complainant, and 
the Court granted; permission. to him. to do 
so. Gopal. Singh and.Santa. Singh.thereupon 
applied-to the learned: Sessions Judge, on: the 
‘revision side, against. the order, of:the Magis- 
trate, but their petiticn. was. rcjected: on 
25th; October 192% -He -held: thats the 
death of the original. complainant. did: not 
cause the sanction to ebaté- ard: cited 
LakÀi wv. Emperor (x). in supporti of 
. His view. The- petitioners. have. filed: a 
revisicn- in: this: Court.against the. order 
(1); 2g. BI Re. Bone Ür sP. I} Rs. 1903e .. 
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ngan 


- tion for. instituting., it; 


L 


ras g“ 


P 


of the. n e ; “haye. hear, 


Mr. Gullu, Ram, fot, the. Ri rna and 
Lala, Bakshi Rem for Sikandar . Ali, Ten 
spondent, Mr. Gully, Ram: relies, Qn 


Jogendra Nath Mookerjee v. . Sarat, Chandra 
Banerjeg, (2), where it is laid down that'a 
sanction for prosecution expr:ssly given 
to a particular applicant cannot be availed 


of by some other person against that person's - 


wish and without his authority. Lala Bak- 
shi Ram points out, in reply, that the view 
taken in the Calcutta case above referred 
to, is not only opposed to Lakht v. Em- 
feror (1) but to similar views expressed by 
other: High,‘ Courts, He. refers: to. Malli- 
$addi Gopaya, In rg. (3); "where a Division 
Bench, of the Madras, High, Court, approved 
of Thathayya, In, ve, (4), which lias: b:en 
relied upon, in Lakhi Ys Emperor (z),, and 
held, that it was, open tosar Cotirt, to- entertain 
a ‘complaint on à sanction granted: to a 
party other than the complainant, Jogendra 


Nath, Mookerjee V: Sarat: Chandra, Banerjee; (2). 
wass considered. in; M allibaddi: Gopaya;- In, ne 


(3), but was net followed: The: Vakil for. 
the respondent, also.refers to a,recent. Aliah- 
abad; case, published as, Behari; v. Kure (5 j)» 


which is. on; alls fours with, the. present; case- .. 


and: ‘very clearly. lays down- the law: on. the. 
subject: ag. follows.: 

‘A sanction, for, prosecution, given, by, 
a Court under section 195, Criminal, Pro- 
cedure Code, 1898; is: not a personal 
privilege granted: to, a, petitioner, but, a. 
decision. that the. case ig; Cna suitable 
for magisteriatinvestigation; and; therefore, 
a sanction for prosecution, does not; lapse. om 
the death. of, ihe. person. wHo, obtained it, ' 

I, fully- agree with this view, particular dy 
because. it-is, in consonance, with the: terms 
of section 195; Criminal: Procedure Code, 
itself. All that is required. in- that section 
is: that before, a "Court. takes. cognizance: of 
a-Cco mplaint, there shoulds be:a: proper-sanc- 
‘Once a> sanction: is 
given, hy a competent, authority, there: is 
nothing. in: section: I95;, Criminal: Procedure 
Code, to restrict-the-sanction toithe partiou- 
lar individual: to whomy;itisgranted; lf:he 
dies; ‘his. death cannot prevent the prasecu- 


™ £95 


tion. oi[the man against, whom. tke, sanction 
(2) 32 C. 351; 9 C. W..Ns 2771-2 Cry 3.39. 
(3) 14 Ind. Cas. 206; 13. er T. p. 263. 
(4) 12M. 47; 2 Weir 1643" 4 Ind? Deci (NS) 382. 
{5} 38 Tùd. Cas. 446; 15 Aik Ji. ut 26: te l 


` 
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was given. The order of the learre1 Ses- 
sions Judge is, therefore, quite cor ect and 
Sikandar Ali has been rightly allowed to 
proceed against the peti: ioners. This peti- 
tion is rejected. 


W. C. A, Petition rejected. 


OUDH JUDICIAL COMMISSIONER'S 
COURT. 
CRIMINAL REFERENCE No. 3 OF 1923. 
February 6, 1923. 
Present[—Mr. Kanhaiya Lal, J.C. 
Dg. ZAHIR-UD-DIN, K. S. —PETITIONER 
versus 


M. NASIR-UD-DIN—OpposirEe PARTY. 

Criminal Procedure Code (Act V of 1898), s. 
439— Revision against acquittal — Non-compound- 
able cvass—Compromise—Acjzuittal order passed 
without consideration of evidence— Interference in 
revision on application of private party. 

As a rnie an interference is not made in revision 
with an order of acquittal on the application of a 
private paity except where such interference is 
imperatively demanded in the interests of public 


* justice or where the procedure adopted is so irre- 


wen 


gular or illegal as to vitiate the whole trial. 
[p. 603, col. 1.] 

Therefore, if in a non-compoundahle case, insti- 
tuted ou a private complaint, after completion of 
the prosecution evidence and the framing of the 
charge, the parties file a compromise stating that 
they have settled all their differencés and have no 
further dispute left requiring determiaation, and 
apon this the Trying Magistrate acquits the accused 
without an appreciation of the evidence and a 
consideration of the merits of the case, there is a 
patent error or irregularity which justifies inter-, 
ference in revision with the order of acquittal. 
[p. 603, col. 1.j 


Emperor v. "Ranchhod Bawla, x8 Ind. Cas. 413; 


37 B. 369; 15 Bom. Jy. R. 61; 14 Cr. L. J. 77, applied. 
Sanu Gounden, In ve, 23 Ind. Cas. 188; 38 M. 
ro2$; 26 M. L. J. 160: (1914) M. W. N. 273; 15 Cr. 
L. J. 236, Emperor v. Madar Bakhsh, 25 A. 128; 

A. W, N. (1902) 200, and Emperor v. Ranchhod 
Bawla, 18 Ind. Cas. 413; 37 B. 369; 15 Bom. L. R. 
61; 14 Cr. L. J. 77, distinguished. 

Gur Bahhsh Singh v. Kashi Ram, 27 Ind. Cas. 
123; 37 A. x10; 13 A. L. J. 53; 16 Cr. L. J. r59, 
and Municipal "Boas, Fyzabad v. Vidyadhari, 
53 Ind. Cas. 240; 24 O. C. 157; 22 Cr. L. J. 638; 

O. I, J. 646, reterred to. 


Criminal Reference. 
The Government Pleader for the; Crown, 
Mr. Haider Husain for Mr. Nasir-ud-din. . 
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claim to the land and accepted 


(1923 


ORDER.—In Satri«n town there is a plot 
of land No. 298 khasra over which there 
is said to be a graveyard. A complaint 
was filed by Nasir-ud-din, stating that his 
ancestors and his relations were buried in 
that land and that .the accused had 
ploughed üp that land with the object 
of hurting the religious feelings of the 
complainant and his relations. After 
the evidence for the prosecution was 
completed and a charge framed against the 
accused under section 297 of the Indian Penal 
Code, a compromise was filed by the parties, 
stating that the accused had given up his 
another 
land in exhange of it and that the parties 
had settled all their differences and bad no 
further disputes left requiring determination. 
The Trying Magistrate thereupon ordered 
the acquittal of the accused. 

During the pendency of the criminal pro- 
ceeding a civil suit had been filed by the ace 
cused, in which the question of the title of the 
accused to that land was sought to be deter- 
mined. That suit is still pending. Mean- 
while, Dr. Zahir-ud-din, another member 
of the family to which the complainant, 
Nasiruddin, belongs, moved the District 
Magistrate in revision against the order of 
acquittal. He contended that the order 
of acquittal was illegal, as the offence charged 
was not compoundable, and that his own 
feelings were as much hurt by the action 
of the accused as those of other members 
of the family. The District Magistrate 
thereupon recommended to this Court that 
the order of acquittal should be set 
aside andea re-trial of the case directed from 
the stage at which it was left when the comi- 
promise was filed. 

It is not disputed that the offence charged 
was not compoundable. The authority of 
the District Magistrate to make the refer- 
ence under section 438 of the Code of Cri- 
minal Procedure is, however, questioned. 
Section 439, clause (5) lays down that 
where under the Code an appeal lies and no 
appealis brought, no proceedings by way of 
revision shall be entertained at the instance 
of the party who could have appealed. 


"Ihe party, who could have appealed under 


section 417, was the Local Government, 
but the Local Government is not evidently 
anxious to take any action, because if the 
allegations made by the complainant are 
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true the insult is more or less a persona 
insult, against which each party concerned 
is entitled to protect himself. The person 
who moved the District Magistrate is not 
entitled to file an appeal ; and the only man- 
ner in which he could have moved to have 
the matter re-opened and tried was by an 
application in revision, challenging the pro- 
priety of the order of acquittal, passed at 
the instance of the complainant and the 
accused. 

On behalf of the accused reliance is placed 
on the decisions in Sinnu Gounden, In re (1) 
and Emperor v. Madar Bakhsh (2) and cer- 
-tain other cases. But in those cases the 
acquittal was based on a consideration of 
the merits of the trial. Where the acquittal 
proceeds on a wholly erroneous view of the 
law different considerations apply. As a 
rule, an interference is not made in revision 
with an order.of acquittal on the application 
of a private party except where such inter- 
ference is imperatively demanded in the 
interests of public justice or where the pro- 
cedure adopted is so irregular or illegal as to 
vitate the whole trial. In the present case 
there was a patent error or irregularity in 
the order passed by the Trying Magistrate, 
for the offence was not compoundable, and 
he could. not have passed an order of acquit- 
tal without considering the case on the merits. 
As observed in Emperor v. Ranchhod Bawla 


(3) in a warrant-case dealing with a non- 


compoundable offence, it is not competent 
to a Magistrate on a private complainant’s 
offering to withdraw from the prosecution to 
enter an order of acquittal. In Vellayanam- 
balam v. Solai Servat (4) she order of 
acquittal was passed on an appreciation of 
evidence. In Gur Bakhsh Singh v. Kash 
Ram (5) and Municipal Board, Fyzabad 
v. Vidyadhert (6) an application in revision 
to interfere with an order of acquittal was 
entertained on grounds other than those 


(1) 23 Ind. Cas. 188; 38 M. 1028; 26 M. L. f. 160; 
(1414) M. W. N. 273; 15 Cx. L. J. 236. 
(2) 25 A. 128; A. W. N. (1902) 200. 


(3) 18 Ind. Cas. 413; 37 B. 369; 15 Bom. LR. 


61;14 Cr. L. J. 77. 

(4) 30 Ind. Cas. 152; 39. M. 505. 28 M. L. J. 
692; (ror5) M. W. N. 540; 16 Cr. L. J. 600. 

(5) 27 Ind. Cas. 223; 37 A. 110; 13 A. L. J. 533 


< x6 Cr. L. T. 159 h 
'(6) 63 Ind. Cas. 334; 24 O: €. 157; 22 Cr. LJe- 
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connected with the merits of the trial. ‘The 
order of the Trying Magistrat is, therefore, 
set aside and,the case sent back to him with 
a direction to proceed with the trial from 
the stage at which it was left in the manner 
required by law. | 

S. D. Revision allowed. 


Ae banar e 


- 


LAHORE HIGH COURT. 
AL PETITION No. r40 or I922. 
January 29, 1923. A 
Present :-—Mr. Justice Broadway. 
SARDARA AND OTHERS— 
AÁCCUSED—PETITIONERS 
VEYSUS 
~ KMPEROR— RESPONDENT. 
Criminal Procedure Code (Act V of 1898), s, 


528— Transfer by District Magistrate. ae 
Reasons, record of, agssirate.— Novice 


. Although, strictly speaking, it is not- 
necessary to issue notice before transferring a case 


under section 528 of the Criminal Pr 

the practice is to do so. [p. 604, cos Tore Code, 
The order of a District Magistrate transferring a 

case under section 528 of the Criminal Procedure 

Code without recording reasons for the transfer ig 

bad and is liable to be set aside. [p. 605, cci. I: 


Petition, under. section 497-526, Crimi- 
nal Procedure Code, praying that the order 
of the Officiating District Magistrate; Mont- 
gomery, dated the rst November 1922 
be set aside, and in case the High Court 
decides otherwise, the petition may be 
considered as a petition under section 
528, Criminal Procedure Code, and that 
the case be transferred to some cther 
District or to some other European or 
section 30 Magistrate of the District. 

Mr. C.: H. Carden Noad and Lala Anan 
Ram n ne Petitioners, 

Mr. Des Raj Sawhney, Public p < 
tor, and Lala Pindi De. for the Gani a 


ant. ; i 

ORDER.—On the oth October- 1022, a 
burglary is said to have been committed at 
Chak Bedi in the Montgomery District. Cer- 
ta.n cattle are. said to‘have been stolen 
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and. the, matter. was. reported, to, the: Police,- 

by Partab Singh Zaildar. An, inyestigac. 


tion, was: held, and, on. the, 28th. October, 
1922; Sardara, Wallu, and. Jaghri- were. 


. Sent up hy tlie Police for trial under. section: 


379, Indian Penal Code. ‘The Crown was 
represented. by. the Court Inspector. All 
the animals alleged to have been stolen 
were not present, nor were all the- witnesses 
for the prosecution. The Sub-Divisional 
Magistrate thereupon adjourned the case 
to the 31st October 1922- directing that all 
the animals should be produced and all 
the witnesses for the prosecution be sum- 
moned, An application for bail had been 
filed on behalf of the persons accused and 
an order was passed thereon to the effect 
that it would, be disposed, of, on; the next 
date fixed. On the 3rst Octaber 1922 
an application was. made on behalf of Partab 
- Singh for an adjournment i in. order. thet the 
said Partap Singh might be given time to 
lave the case transferred: from, the Court 
of the Sub-Divisional Magistrate. The Court 
Inspector then made a statement in which 
be stated, that Partap Singh. had made this 
application. without his.consent and without 
notice to him, that nearly all. the. witnesses 
were present and: that the stolen. property 
had» been- produ- ed On, this the Magis-. 
trate proceeded to, examine four witnesses 
and then it, was. found that three witnesses 
who: had: been present on. the 28th October 
1922 and also on the 31st, October 1922. 

at the commencement of the hearing had 
. disappeared. Thereupon the Magistrate” ia 
corded an order pointing out these fac 
and. directing bailable, warrants. to pns 
for, the three witnesses who had: run- away. 
and admitted, the. accused: persons to bail 
' in, the sum, ofi Rs. 1,000, each. He also 
allowed, Partap, Singh. I5 days within, which: 
to. get: the case transferred] if, he wished. 
"This. ‘order, was, passed- cm tou: in the. Pak 
Pattan. Sub-Division., 

Ón the. Ist November: 1922, an applica; 
tion, was. filed by Partap Singh before the 
District Magistrate, at Mentgomery ’ ashing 
for, a transfer of; thẹ. case; ‘The. reasons. ior 
the. ‘transfer, were that: during the investi- . 
gation Bawa Hara Singh, Honorary Magis-. 
trate, had asked, (1); that; the: investigation 
into this, offence should; be; made. under. 
the supervision of. .the.Sub-Divisional. Magis: | 
teats, (2); thats. the. Sub-Divisjonal:- Magis. 


ges . 


trate. had. shown, an. intention. to. ies 
the accused. on, bail: before recording: the 
prosecution, evidence. and. (3)- that the: Sub- 
Divisional, Magistrate had, refusedito adjourn , 
the case. as, soon. as Partap, Singh, had, filed 
the application asking. him..to. do. so;, l 

These. allegations were supported by an 
affidavit: and, the District Magistrate;, Khan 
Sahib, Malik. Zaman Mehdi Khan, with: 
out sending. for. the. record, and without . 
giving notice to the accused persons, passed 
an, order: as. follows.:—‘‘ The. order, for bail 
is cancelled, and, the, case transferred, to. 
Mr. Phailbus: The accused. who. are on 
bail should be.put back into the lock-up.". . 

Agajnst this. order, Sardara and, his com 
panions haye come up to this, Court. throtigt 
Messers. Carden, Noad, and. Anant. Ram. 
Khosla. Mr, D, R. ' Sahwney has. repre- 
sented the Crown, while. Mr. Pindi Das 
has. been, allowed. to. address, ine. on behalf- 
of, Partap, Singh, ' 

Mr. Des, Raj, was. constrained to admit: 
that it was, difficult to, support the; order: 
of, the District Magistrate. Mr,, Pindi- Das. 
contended that, although.the District: Magis». 
trate. had. not, complied. with,the previsions 
of, law. as. laid, down in section, 528 (3), Cri: 
minal Procedure Code, still. his order should 
not be interfered with. He referred. me 
to Abdullah v. Emperor (x). The facts. of that. 
case.were very different from the facts of 
this. case. On. behalf of the petitioners it 
was contended that the District Magistrate 
had no power to interfere with the.otder : 
admitting the accused persons to. bail, and. 
. reference was made to.Imperatrix v. S adashiv. 
Narayan Joshi, (2). Further, it was contended; 
that it was in, 'order to become siezed. of the: 
case so as to be able to cancel: the orden 
of hail. that, the. transfer, to. Mr. Phailbus} 
Court was ordered. I am not concerned, 
with. the: motives by, which, the. District, 
Magistrate was actuated and,do not, propose: 
to discuss them, but it seems to me that 
his order was wholly unjustified. It has been 
repeatedly. pointed out, by this and, other 
High Courts: that, although, strictly speak- 
inz, it is not' necessary to issue notice before 
transferring a case, nevertheless the prac- 


(1) 4 Ind Cas 1025: 3 P. R. r9ro Cry 35, P. We: 
R: 1909 Cry 11, Cr. L. J. 150) 184.P. L, lt. IN 
(2) 22 “B. 549; 11 Ind, Dec. (N: $i) Sisi 
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tice'has been to'do so. Ih the present ‘case 
although section'528 (3), ‘Criminal Prote- 
‘dure ‘Code, lays ‘down that ‘reasons ‘should 
be fgiven for transferring ‘a ‘case mo- reasons 
were recorded. It is a ‘little difficult to 
‘see what reasons could have been givén 
in the absence of the record and merely 
‘on the application which Was Before ‘the 
learned District Magistrate. When notice 
‘was served ‘of these proceedings ‘on the 
District Magistrate he -recofdéd. thereon 
that there was some ‘more informetion 
which was ‘not òn the papers and which 
‘could be supplied if requited and that the 
case was transferred on that account. I 
have asked Mr. Des ‘Raj for those reasotis 
‘and all he was able to say was that ‘Bawa 
Hara Singh is an Honrary Magistrate in 
the Tlaga and that the complainant is 
really. Bawa Hardit Singh aid that these 
two: persons are not on 'góod teriüs. ‘As 
far as I have been able to see from the pro- 
ceedings, the Sub-Divisional Magistrate's 
orders were perfectly legal and there was 
‘nothing in them which ‘could or should 
‘create in the mind ‘of any ‘one any ipat- 
tiality on his part. Further, it is to Be 
inoted that the Court-Inspector, wlio ‘was 
‘in icharge of the ‘prosedution, ‘definitely stated 
nat He did not waft a transfer. | 

"In these circumstances, I set aside the 
` torder ‘of the learned District ‘Magistrate, 


dated rst Novefnber 1922,'and return the. 
‘Case to the Sub-Divisional Magistrate, Pak- 


-Pattan, for disposal in accordance with law, 
2. Ke Order set aside, 


ALLAHABAD HIGH COURT. 

CRIMINAL APPEAL No. 741 OF 1022. 
November 25, 1922. 

 Préscit;—Mr. Justice Ryves. . 
HIRA AND OTHERS—APPELLANTS 

EMPEROR—RESPONDENT. | 
Péhai Code (Act X'L V Of 1860), ss. 66, ir, "90, 
r41-—Rigat of private defence of Bevson-—Extent ‘of 
vight— Force ‘io. be used— Unlawful assentbly—Dts-~ 
‘tinction between. “enforcing” and "Gnaintaining" 


eht. 
| The dediised, WHo "wére in "peaceful díossesdttin 
vf tèir land, appreucuded. froin theif past: fer- 


# 


+ 


^ 
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ipcticnce thet-ct cottie'titiie dt-alibthér ‘the cinplain- 
aut's ‘party would "make"an ‘attempt ‘to seize ilie 
“land by force. Therefore, ‘when itbey went to 
‘plough ‘their lend ‘they took the sprecaiition to 
itake with them théir aids to. protect tiéniselves 
‘ds wéll as their property, ahil as they "were fever 
in number ‘than the complainant’s party, ‘they. 
„also took the'precaution to, seé thatthe .men work- 
‘ing in the neighbouring fieids were also armed 
with ‘lathis, ‘so that, ‘if necessary, they ‘cdilld come 
‘to their assistance. They did Hot ‘know Bh What 
‘day they ymight be attacked. ‘One'day, when thdy 
were engaged in ploughing their land, they wére 
siiddenly sêt ipón ‘by, the complainant party, 


pv? » e I || = + * t « + ^^ AM eee p} *€ 5544. 
Who dttácked thèm "with /athis ‘catsilig injuries 


"oum oa 


tt Baar 


, ,lhere is a distinction, ‘between * enfércitie’? va 
right and “ maintaining " a right. [p. 607, col. x] 
|, Queen-Empress v. :Narsang ‘Pathábhai, 14. B. 
X41; 7 Ind. Dec. (N./$) 735, ‘Regila Bheéniappa 
v. Emperor, 26 M. 249; 1 Weir 63, 'Oitzéh-'Esn bréss 
C£. Limmal, 21, A. 122; A. W. N. (1898) 208 E 
Ind. Dec, (N. $.) 787 and Queen-Empress v. Prag 
Dati, 20 A. 459; A. W. N. (1898) 117; 9 Ind. Dec. 
(N. 33,654, 'feferred ‘to. 

Jf a män is ‘entitled “to ‘protect His twi life ‘by 
using a fathi, it'is'impossible to weigh the forte Gf 


-the blows which he uses ‘for that ‘purpose, as if 


is ‘Said, in ie olden “scales,” ‘and fo ádjudicate 
“With ‘gréat nicety as td 'the-€xact amount of igite 
which, would be justified; :providéd ‘always ‘that 
no undue advantage is taken. [p.:608, ‘col. 1 ae. 
„ Criminal appeal against an. order -of the 
‘Sessions -Judge, Bulandshahr, ‘dated the 
18th September 1922. " l 
. Messrs. C. R. Alston and G. 'W. Dillon: 
for the Appellant. = ss pr 
Ihe Government -Pleader, for the Crown. 
JUDGMENT.—In this ‘case sevéf men 
Were convicted by the earned Sessions 
Jüdge ‘of Bulandshahr under.-section 147 
and section .304 of the Indian Penal Code 
-and séntenced ito rigorous imprisontitent for 
six months. A large number ‘were accused, 
pet as those ipersons were -adinittediy iin 
the fight they alone were conviéted arä 
‘the remainder were given thé--benefit: of 
the doubt. They -have appealed, ^ 
The teartied Sessidns Judge shak tried the 
‘case very ‘carefully arid thas wwiitteh'a ‘vary 
fa judgnient.- He. “has. found tlie fkéis 
very clearly up.to.a eertain-point: hey ae 
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as follows :— The complainants were a large 
.body of persons composed chiefly of the 
adherents of Ali, a Muhammadan, and the 
adherents of a Hindu who made common 
cause. These persons, as shown from the 
judgment, had for a long series of years 
continued in unlawful possession of some 
‘plots of land in the village. The former 
Zemindar, after protracted litigation up 
to the Board of Revenue, had established 
the facts that the complainants were tres- 
passers who had no sort of right to possession 
of the fields. 'They were then sued for 
ejectment in the Revenue Courts and 
decrees were passed against them, and 
although execution was taken out and they 
were ejected in due course of law, they 
nevertheless continued in possession of the 
fields. The Zemindar sold the village to 
a leading Vakil of Aligarh and he found the 
tenants equally recalcitrant. Failing to 
evict them by the Civil Courts he brought 
complaints against them for criminal 
trespass in the Criminal Court and 
on conviction they were imprisoned 
and formal possession was made over 
to the Zemindars. As soon, however, as 
they came out of prison they forcibly 
re-took possession of theland. They were 
imprisoned again for a similar offence at 
“the beginning of this year. The Zemindar 
then let out these fields by registered 
lease to some of the accused, and towards 
the end of last June the accused, who were 
‘lessees of the land and were 
-and lawful possession thereof were engaged 
in ploughing one of the fields. Thereupon 
the complainants in a large body came up 
armed with lathis and attacked the tenants, 
who called for assistance to the cultivators 
from the neighbouring fields who rushed 
up. They all had Jathis with them and they 
resisted the very deliberate and prolonged 
attack made on them by the complainants. 
Considerable injury was caused to persons 
on both sides and Alli, the leader of the 
complainants’ party, ultimately succumbed. 
Having arrived at this finding, the learned 
Session Judge does not go on to find in so 
many words who were the aggressors, 
because, in his opinion, "It is quite 
immaterial whether the Zemindar’s men 
were ploughing and were attacked by 
Allis supporters or whether  Alli's 
- supporters were ploughing. and were 
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in peaceful 
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attacked by the Zemindar's men or whether 
both parties started off to take poss s ion 
of the fields and met there and fought it 
It is immaterial who got there first. 
The point is that both sides intended to 
make a fight of it." The learned Judge 
says in another portion of his judgment: 
“It is impossible to believe that there was 
that entire absence of organisation and 
premeditation that the accused suggest," 
and he thinks it unlikely that the men who 
were cultivating neighbouring fields or were 
cutting grass there went out armed with 
lathis without any apprehension of being 
involved in fighting. He goes on to say :— 
"That the Zemindars party hadthe right 
to plough the field Ido notfor a moment 
dispute, but I say that they collected their 
supporters, whether seven or ten or sixteen 
is hardly material, but they collected their 
supporters armed with lathis and intended 
on fighting it out; that is to say, inthe words 
of the law, they were an assembly of five 
or more persons with a common object, 
and that common object was by show of 
force to enforce their rights. I fear I cannot. 
appreciate the distinction which certain 
very learned Judges of the Hon’ble the High 
Court at Calcutta have attempted to make 
between enforcing a right and maintaining 
a right." 

Before I discuss the law it seems to me 
necessary to come to a definite conclusion 


. as to what were the facts, because it is only 


when the facts have been found with : 
certainty that it becomes profitable cr 
indeed possible to see what the law is 
that is applicable. I hold, and I think 
the learned Sessions Tudge meant to 
hold, that the accused party, who were 
tenants of the fields under a lease and were 
in peaceful possession of those fields as 
tenants and were engaged in ploughing in 
the ordinary course of  husbandry, had 
taken the precaution to take with them’ 
their Jathis and had also taken the pre- 
caution to see that the men engaged in 
work on the neighbouring fields were also 
armed, because they knew from the ex- 
perience of the past that at some time or 
anotherit was very likely that the com- 
plainants party would attempt to seize 
those fields by force, and this is just what 


happened. I find that the complaintans' 
party attacked the accused with lathis and 


y 
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persisted in that aitack, injuring all the 
accused persons, and intended to 
persist in that attack until they had 
recovered possession of the field but only 
desisted when their leader was very grievously 
injured and a large number of themselves 
had got hurt. In fact they persisted in 
the fight until they were beaten off. The 
learned Sessions Judge says that the accused 
were an assembly of five or more persons with 
a common object and that common object 
was by show of force to enforce their rights, 
It seems to me that the learned Sessions 
Judge has overlooked the fact that section 
141 of the Penal Code, from which he 
has quoted, must be read with section 96 
and the following sections of the Code. 
. On these facts 1 think the accused were 
protected by both clauses of section 97, that 
is to say, (I) that they hadaright tc defend 
their own persons and the persons cf others 
against an offence affecting the human 
body, and (2) that they had the right to 
defend the property against the complainants 
who were committing or attempting to 
commit at least the offence of criminal 
trespass. The learned Sessions Judge says 
that he is unable to appreciate the dis- 
tinction which the learned Judges of the 
Calcutta: High Court have drawn between 
enforcing a right and maintaining a right, 
but this view is not confined to the Calcutta 
Hight Court. It is, as far as I know, recog- 
nized by all the High Courts in India. 
Queen-Empress v. Narsang Pathabhat 
(Y) and Regula Bheemappa vw. Emberor 
(2). and more particularly our own High 
Court in the case of Qucen-Empress v. 
Timmal (3)to which I callthe lear&ed Sessions 
Judge's special attention, more particularly 
to the remarks on page 125 of the reports. 
It is not opposed to the case of Queen- 
Empress v. Prag Datt (4), the head-note 
to which case is misleading*. The head- 
‘note says: “When a body of m n are 
determined to vindicate their rights or 
supposed rights by unlawful force and when 
they engage in a fight with men who, on 


(1) 14 B 441;7 Ind Dec. (N. 8.) 755. 

(2) 26 M 249; 1 Weit 63. 

(3) 21 A 122; A. W N.(r893) 208; 9 Ind. Dec, 
(N. S.) 287. 

(4) 20 ÀÁ. 459; A. W. N. (1893) x17; 9 Iud Dec. 
(8. $.) 654. 

*Refers to 20 A. 459.—[ Ed.] 
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the other hand, ate equally determined to 
vindicate by unlawful force their rights or 
supposed rights, no question of self-defence 
arises," This epassage is taken from the 
judgment but the very next sentence in 
the judgment has not been quoted. It 
is to the effect, ' Neither side is trying to 
protect itself but each side is trying to 
get the better of the other." It sometimes 
happens that two parties make the possession 
of a field or a tree the pretext for a fight 
and then go out armed to see who are the 
better men, In such cases, as pointed out 
in Prag Dat’s case (4), obviously there is no 
right of private defence. It is a duel 
between the parties and nothing short of 
it. There are some cases reported, in which 
owing to the uncertainty of the facts and 
sometimes the attempts by Judges to express 
themselves epigrammatically if I may say 
so, confusion has arsien and also the head- 
notes to these cases are often very mislead- 
ing. It is never safe to accept the law as 
laid down in a  head-note without ex- 
amining the facts: and the reasons given 
in the judgment, but I think if the 
cases are examined carefully it will be 
found that the decision in each case is 
justified by the actual facts of that case: 
It is impossible to lay down any general 
tule other than that laid down in sections = 
96, 97 and 99 of the Penal Code on this:sub- . 
ject. It is interesting to note that when the 
Commissioners were framing this’ part 
of the law in their report, they say "we 
propose to except from the operation: of 
the penal classes of the Code large .classes 
of acts done in good faith for the purpose --of 
repelling unlawful ageressions..... Ganka 
In this country the danger is on the other 
side; the people are too little disposed 
to help themselves ; the patience with which 
they submit to the cruel depredations of 
gangs of robbers and the trespass and mis- 
chief committed in the most outrageous 
manner by bands of ruffians is one of the 
most remarkable, and at the same time one 
of the most discouraging, symptoms which 
the state of society in India presents to us.” 
In this case the accused were perfectly 
justified in ploughing the land which they 
had leased. They did not know for certainty 
perhaps that they would be attacked 
but they must have thought that it was 
so very probable that they would be 


sh M 
603 


* r + 


recourse the Civil. Authorities for pre 
tection. They were suddenly set tipon by 
profect theinselvés atid their property, as 


* = x 


which he uses for that purpose, as itis said, 
in '"golden seales" 
reat ‘nicety -as to | i£, ¢ 
force which “would be justified. | This : of 
course, provided that Tio uüdüe advantage 
is taken. — . | 

-o - Th the result; 1 find that the ‘accused. were 
gil ‘of themjustified in usihg force on, the 
assarbiutsüü'.he ‘defence lof their property 
Sid of their persoris and that they did not 
Wike mote’ force than was necessary. T, 
"heréfóre,'alMow the ‘appeal, acquit the 
'Bécused and, As they are on ‘bail, they iced 
ot "surrender. : "u-— E 
& “D. 


Appeal allowed. 


Sis Fratte, ^ * + $, 4 
4 * J : 
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|. ‘MADRAS HIGH COURT. | 
CRIMINAL REVISION PETITION No. 106 OF 
1922. 
; August Y5, 1922. 
Present -—Mr. Justice Oldfield and 
v N Mr. “Tustice- Ramesan. 
Jn re RAMANATHAN CHETITAR— 
; PETITIONER. | — 
‘Criniinal "Procédtuve Còde ( Act V of 1898). s.:350 
(c)-—Procceding in  warrant-case before: charge— 
Enquiry or, trial, |, ANE 
A proceeding in a warratit-cüse before a chatg 
is'framed is'Hierély an inquiry and not &'tüial'an 
.S$ection' 350 (1) Of tlie Criminal "Procédüre ‘Code 
is'applicable to-such a case. - G 
,. Narayanaswamy Naidu v. Emperor, 1, Ind. Cas. 
228; 32 M. 220; 5 M, L. T. 233; 19M. L. J- 157,3. 
9 Cr. L. J. 192, Tanguluri Srizamnulu v. ‘Nalam 
Krishna Row, 25 Ind, Cas. 1001; 38 M. 585; (1914) 
M. W. N. 646; 16. M. I. T. 303; 27 
M. L. J. 539; 15 Cr. L. J. 673, Telluchuri 
Venkatachennaya v. Emperor, 56 Ind. 
Cas. 50; 43 M. 511; ïr Il. W. 435; (1930). 
M. W. N. 280; -38 "M. L. J.- 370; 2x Cr. L.J. 
402; 27 M. L. T. 158, followed. 


4 


. , Petition under sections 435 and 439 of the 


Code of Criminal Procedure, 1898, -praying 
the High Court to revise the order, dated the 
ath November 1921, of the Court of Madura 
Division in Calendar Case No. 56 of 1921. 
Mr. A. Narasimha Atyer, for the Petitioner. 
The Public Prosecutor, for ‘the Crown., 
.ORDER.—The question -before us is. in 
effect whether section 350 (x) (a). Criminal 
Procedure Code,can be applied to proceedings 


in a warrant case before charge has been. . ^ 


framed, that is, in effect, whether at, that 
stage the proceeding is not a trial, but ‘merely 
an'enquiry. The authorities, in Narayana- 
swamy Naidu v. Emperor (x) Tanguturs 
Srivamiulu ev. Nalam | Krishna ~ Row 
(2) and  Telluchuri Venkatachennaya , V. 


` Emperor (3), axe in favour of the view 
that such a proceeding is merely an enquiry ; 


and we see no reason for departure from this 
series of considered decisions, two of them 
given by a Full Bench, "heredis, therefore, 
no legal objection to the Magistrate’s order 
and the revision petition must be dismissed. 
V. N. V.. Revision petition dismissed: 


(i) x Ind. Cas. 228; 32 M. 220; 5 M. L. T, 
233; 19 M. L. J:-1575 9 'Cx. L. J. 192. 

(2) 25 Ind, Cas. 10015 38 M. 585; (1914) 
M.W:N.'646; 16 M.-L. T; 303; 27 M. E. J. 589; 
15 Cr. L.-J. 673. " "M 

(3) §64Ind. Gas. 50 ; 43 M: 571; tr- In W wis; 
(1920) M. W. N..280: 38 M, J, J. 570; 31 Cr. T. 


* - 
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ALLAHABAD: HIGH. COURT. 
CIVIL REVISION ` No, . 132. oF 1922 
February, 5, 1923. 
Present :—Mr. Justice Lindsay... 
THE SECRETARY or STATE ror INDIA 
IN COUNCIL-—PEMITIONER : 
| Versus 
IisM JIWAN. AND, ABDULLAH— 
OPPOSITE PARTY. 
Railways Act (IX of 1890), $. 
Form * B ''——Word “loss,” meaning of. 
In section 72 and the following sections of the 
; Railways Act, as also in the Risk-Note Form “ B ” 
which is one,of the forms drawn up under the pro- 
visious of the Act, the word “loss” means “loss 
by the Railway", and cannot mean ''/oss to the 
owner” in the sense of injury to him arising out 
of his being deprived of his goods. [p. 610, col. 1 -1 


Rail- 


. 72— Risk- Note 


Changa Mali vw. | Bengal Norih-Western 
way Company, 6 P. R. 1897, referred to. , 
Civil . revision from an order of the 
Judge of the Court of Small Causes at 
Saharanpur, dated the 26th. August 1922. 
Mr. L. M. Banerj,for.the Applicant. 
Mr. Nehal Chand, for the Opposite Party. 


JUDGMEN E.—This is an application or 
revision of. a.jüdgient of the Court. of 
‘Small Causes-at Saharanpur awarding'the 
plaintiff firm damages against the Secrétary 
of State as proprietor of the Oudh and 
Rohilkhand Railway. 


: The. facts found: ` by the’ Sak below 
are as follows :—On the 23rd June 1920, the 
plaintiff ärm -made over- to thé Railway: 58 
parcels containing mangoes. 
consigned to Lahore. At the time of sending 
the. goods, the Cleans: executed a Risk- 
Note in Form B. 


The goods were- delayed ig transit and. 


did not reach Lahore till the 4th- July and 
by that time the fruit had become rotten. 
Delivery .was- offered ' tothe- consignee on: 
5th July but was refused: by him, and, under 
the orders of the Station Superintendent, 
the goods were then destroyed < 

The Judge Bnds.that the-delay in te 
transit -of--the goods“and the.resulting de- 
terioration- of. the’ früit. was due to gross 
negligence. on: the pets of the RUNS 
servants.- | 

The.- ‘present suit was ease by the 
plaintiff firm to-recover the value or-part 
of the value’ of the cdnsignment.- “The 
Railway. Company” claimed. the protection 
. of the Risk? Note, Bort B, pleading that,-as 
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there, was: no loss of.the solis by them, the 


Thegoods were : 
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plaintiffs could not recover. 

. The learned Judge: overruled this plea 
holding that the word. “Joss”. in the Risk- 
Note was not equivalent .to loss by the 


‘Railway, thatis to say,. disappearance of 


the contents of the parcels, but: meant the 
loss to the plaintiff-lirm occasioned by the 
destruction of the fruit;while it.was im the 
possession of the Railway.. The, present 
application challenges:,the. correctness of 
the lower ie ag s interpretation’ of the word 
“loss =. as set. out above, and itis argued 
that the Railway Company was ‘protected 
by. the Risk-Note, .as there wds no loss 
E the.goods by the Company. < 
dn -my opinion this. contention . must 


prevail; the decision: of the Court below is 
erroneous, | 
Section 72' of the Indian Railways. Act 


(IX of. 1890) defines. the responsibility 
of.a Railway Administration for the loss, 
destruction or deterioration of goods 
delivered to it for carriage: the responsibility 
is that. of. a bailee as laid down in sections 
ISI, 152 and 1061 of the Indian Contract 
Act subject: to any. special agreement exe- 
cuted by the consignor in a form, which 
has been approved by. the Governor- 
General in , Council. 

. There.can be.no. dispute that the agree- 
ment embodied, in-Risk-Note, Form. B, js«n 
agreement of this kind. |... 0: ol 


Under. this agreement. which gov gen. the 
relations of the, parties. in the . . present 
case the Railway Administration in con 
sideration of its. charging a.lower, rate for 
the goods is indemnified by. the, consignor 
against all liability for any loss,- destruction, 
or deterioration of, or damage to the con- 
signment.from any cause whatever except 
for. the loss of a. complete consignment: or 
of one or more: complete. packages. forming : 
part. of. a consignment, where the- loss. is 
due either to the wilful neglect of. the Rail- 
way Administration, or, to theft by,or tothe 
wilful.neglect: of, its servants. or. ; agents. 


It follows from this that. .the .consignor 


P dde ur aaa) 


no claim. fo: destruction, - or. 
of or damage to the consignment. He ' 
can only claim in the event of loss occasioned 
in the manner specified in the contract, 
‘he word “loss” in this connection clearly 4 
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tion and cannot mean loss to the owner 
in the sense of injury to him arising out 
of his being deprived of his goods. < 
Section 13r of the Indian Contract Act, 
referred to in section 72 of the Railways 
Act, lays down that the bailee of goods is 
bound to take as much care of the goods 
bailed as a man of ordinary prudence would 
under similar. circumstances take of bis 
own goods of the same bulk, quality and 
value as the goods bailed. Section 152 
of the Contract Act lays down that in the 
absence of a special contract the bailee is 
.not responsible for the loss, , destruction 
or deterioration of the thing bailed if he 
has taken the amount of care prescribed 
by section I51, and obviously the words 
"loss, destruction or deterioration " in 
section 152 refer to something which happens 
while the goods are still in the posse sion 
of the bailee. The word “loss” in this 
connection must necessarily mean “loss” 
by the bailee. The word must also have 


the same signification in section 72 and the 


following section of the Railways Act 
and also in the Risk-Note Form B which is 
one of the forms drawn up under the. pro- 
visions of the Act. 

I hold, therefore, that the word “ loss ” 
as used in the Risk-Note must mean loss by 
the. Railway Administration. 

In support of this opinion I refer to a 
case decided by the Chief Court of the 
Punjab, Changa Mal v. Bengal North- 
Western Railway Company (I), where it 
was held that the word “loss” in section 
57 of the Railways Act means “loss by the 
Railway” and not simply “loss to the owner.” 

In the case now before me there was no 
loss by the Railway Administration: the 
goods were never abstracted from its 
possession so as to become “loss” in the 
proper sense of the term, and this being so, 
the plaintiff firm has no case under the con- 
tract embodied in the -Risk-Note. 

The case is really one of deterioration of 
goods while im possession of the Railway, 
and although the deterioration was due to 
the neglect of the Railway’s servants the 
claim cannot succeed. The contract of 


(x) 6 P. R 1897. 
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indemnity contained in the Risk-Note ex- 
cludes all claims on account of the deterio- 
ration of goods, 

I allow this application and, reversing 
the decree of the Court below, direct that- 
the suit be dismissed with costs to the 
defendant in both Courts, to include in 
this Court fees on the higher scale. 

S. D, Application allowed. 


saree Sally ee 


ALLAHABAD HIGH COURT. 

SECOND CIVIL, APPEAL, NO. 235 OF 1921, 

January 30, 1923. . 
Preseni;[— Mr. Justice Daniels. 
NAND LAL—DEFENDANT—APPELLANT 
UEFSUS : 

‘Fira GULAB RAI-NARAIN DAS AND 
OTHERS—PLAINTIFPS— RESPONDENTS. 
Negotiable Instruments Act, (X X VI of 1881),. 

SS. 63, 83—Hundi payable on demand—Present- 
ment. 

Sections 63 and 83 of the Negotiable Instruments 
Act do not apply to a kundi payable on demand, - ` 
inasmuch as the only presentment necessary in 
the case of a bill payable on demand is presentment 
for payment and not a presentment for acceptance, ' 
[p. 61r, col. 2.] 

Second appeal against a decree of the 


- Subordinate Judge, Meerut, dated the x6th 


of November 1920. 

Mr. Brijnath Vyas, for the Appellant, 

Messrs. K. C. Mital and Mangal Prasad 
Bhargova, for the Respondents. 

JUDGMENT.—The question in dispute 
in this appeal is as to the liability of the ap- 
pellant, Nand Lal, on a hundi. The appellant 
was the fourth defendant in the suit. ‘The 
hund? was drawn by the defendant's first 
party, the firm of Murli Dhar-Bakhshi Ram, 
through their agents, the second and third 
defendants, infavour of the plaintiff firm, - 
Ghulab Rai-Narain Das, for Rs. 400. "The 
plaintiffs sent it to Nand Lal with instructions 
to realise the amount and place it to the 
plaintiff's credit in the account between him 
and the plaintiffs. Nand Lal sent it to the 
defendants fifth party, the firm of Ram Pra-- 
sad-Ram Gopal, his commission agents, to 
realise it from the drawees, the sixth party.. - 


- 
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The defendants fifth party showed it to the 
drawees on 22nd June 1917. The drawees 
kept it for seven days and then wrote “‘seen’”’ 
on it and returned it to the defendants fifth 
party. Possibly owing to delays in the post 
it did not reach Nand Lal till 5th July (this 
date is given in the Munsif's judgment which 
the lower Appellate Court has affirmed). 
Nand Lal returned it to the plaintiffs the 
.same day. The firm of the drawers, the de- 
fendants first party, failed on 4th July, and 
the plaintiffs were unabié to realise their 
money. ‘They claimed that Nand Lal should 
be treated as having received the money, 
though in fact he had not received it, and 
should be required to credit it to the plaintiffs 
in his account or, in the alternative, that a 
decree for the amount with interest should 
be passed against him. Both the Courts 
below decreed the suit for the second relief. 
The ‘ground or decision was that, under 
section 63 read with section 83 of the Nego- 
tiable Instruments Act the drawees should 
only have been allowed 24 hours within which 
to accept the kundi (the time has since been 
extended to 48 hours by Áct XII of 1921) 
and that by allowing them to retain it for 
seven days Nand Lal through his agents, 
the defendants fifth party, were guilty of’ 
negligence, in consequence of which all pre- 
vious parties to the kundi were discharged 
from liability. The plaintiffs as a result of 
this negligence were prevented from realis- 
ing the amount of the pundi and are, there- 
fore, entitled to recover it from Nand Lal. 

The appellant's case in this Court is that 
sections 63 and 83 of the Negotiable Instru- 
ments Act are not applicable. Under sec- 
tion 61 of the Act it is only a bill payable 
after sight which requires to be presented 
to the drawee for acceptance and it is only 
to such a bill that section 83 applies. "This 
view is, in my opinion, correct. The kundi 
in suit was payable on demand and under 
the provisions of the Act no presentment 
for acceptance is necessary in the case of 
such abill. The law is stated in Chalmers 
Negotiable Instruments Act, 4th Edition, 
page 186 :— 


‘Ordinarily, there is no necessity for the 
bill to be presented for acceptance; the dra- 
wer is liable on the bill as principal debtor 
and it is optional with the holder whether 
he will substitute therefor the liability of. 
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the acceptor and-constittite the drawer a 
surety for the acceptor." " 
Sections 63 and 83 regulate the conditions 


under which a presentment for acceptance 


is valid and the consequence of not comply- 
ing with these conditions, and have no ap- 
plication to a bill which does not require 
to be presented for acceptance at all. The 
only presentment necessary in the case of a 
bill payable on demand is presentment for 
payment under section 64 of the Act and 
there are no provisions corresponding to 
Sections 63 and 83 requiring payment to be 
made within 24 hours on penalty of all pre- 
vious parties being discharged from liability 
I am informed that the same view was taken 
by Lindsay, J., as Judicial Commissioner 
of Oudh in two unreported cases, I, there- 
fore, allow the appeal and, modifying the de- 
cree of the Court below, dismiss the suit as 
against the appellant Nand Lal. As, however, 
the plea on which the appeal has succeeded 
, was not taken in either of the Courts below, 
I allow the appellant no costs in either of 
those Courts. He will be entitled to his 
costs of the appeal in this Court from the 
plaintiffs There is a deficiency of Rs. 29-8 
Court-fees payable by one of the respondents 
in the lower Appellate Court. In accordance. 
with the practice of this Court, the appellant 
must pay this amount before he can realise 
his decree for costs of this Court, and will 
then be entitled to add it to the costs re- 
coverable from the plaintiffs, 


S, D. Appeal allowed. 


CALCUITA HIGH COURT. 
Civi, REVISION CASE No. 22 oF 1922. 
july 26, 1922. 

Preseni[— Mr. Justice C. C. Ghose and 
Mr. Justice Cuming. 

ISHAN CHANDRA SARKAR-—PzrI- 
TIONER i 


: VErSUS 

MONMOTHA NATH DUTTA—Oppo- 

| SITE Party. 

Calcutta Rent Act (III B. C. of 1920), s. 20— 
Caleutia — Improvemeni Tribunal—Summary en- 
quiry—— Jurisdiction — Criminal Procedure Code— 
(Act V of 1898) ss. §(2},29 Chap. X XT 1, 


we 


HAN CHANDRA SARKAR 7. MONMOTHA NATH DUTTA, ae 


The President of. the Calentta Improvement 
Tribunalis competent to hold the summary enquiry 
referred to in section 20 of the Calcutta Rent Act 
under. the provisions of Chapter & XII of the Code 
of Criminal Procedure. [p. 613, col. 2.] > 

Having regard to the provisions of section 29, 
réad.with' section 5 (2), Criminal Procedure Code, 
thes possibility of the application- of the provisions 
of fhe Code of Criminal Procedure to Courts which 
are dot mentioned. specifically therein -is not 
exclüded- “Ep. 613, ‘col, 2.]. s 


“Rule against -fie One of the Calcutta 
Int Tribunal, dated the 
April, 1922 


* Babu Hi ind Lal Chakravarty, for the Petis 


tiotier. 
"JUDGMENT.—This 


‘Tribunal. and the opposite party to show 
catisé-why the order of the learned: President, 
dated: thé- 26th April 1922, 


made as: to this: Court may seem fit. . 

- Dhe ‘facts, which. bave- given rise to this 
application. shortly stated, are as follows :— 
The. petitioner before. us is a. tenant in pre- 
mises 64 and 64-r of Garpar Road within 


the limits of'Calcutta.as defined' in the Cal- 


.cutta Rent Act. “He was let into possession 
of-four-rooms: arid a kitchen sometime in No- 


vember 1918, the rent payable by-him being 


ea Sum of: Rs.15. per month. "ft is stated 


thatin February:1920 this rent was enhariced: 


to? “Rs 2Q.a month, and. that in February 
I922: a futther~ . demand fora: further en- 
hancement was"inade “by tné-iaádiord but 
Xt was refused by the petitioner. The result 
or the:refusabon.the part of the petitioner to 
pay further enhaaced rent was that the 
petitioner’s landlord, namely, the opposite 
party, cutod the connection with the un- 
. filtered water tap and forcibly dispossessed 
the petitioner from a S in on the ground 
- floor situated in 64-1 Garpar Road and pre- 
vented the petitioner and ‘his family irom 
tae use-of a filtered water tap in 64 x Garpar 
Road and by cutting off one of the filtered 
water taps: These things happened on the 
4th March 1022. The petitioner being thus 
put to: véty ‘serious’ inconveniente and an- 
noyance applied on'the rrth March r922 
to the Controller. „F Pran in. od lor 


ste e 


ATE C. rf 
r 
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` the petitioner preferred a petition of 


26th. 


is a Rule calling on 
the: President: cf the: Calcutta Improvement. 


. should’ not: "De 
set aside, or such other and further order 


4 gas 

Rent Act andan enquiry was made by the 
Controller ` of Rents in Calcutta. That 
officer came to the conclusion that the allega- 


-tions made by the petitioner were subs- 


tantiated to his satisfaction and be accord- 
ingly granted sanction to the petitioner to 
prosecute the opposite party under section 
20: of the Calcutta Rent Act. ‘Thereafter 
cım- 
plaint before'the President of the Improve- 
ment Tribunal against the opposite: party 
under the.provisions of section 20 of 
the Calcutta - Rent Act. The learned 
President by his order dated the 26th 
April 7022 declined to take any action. 
whatsoever on the complaint preferred ` 
by the petitioner on the ground that 
there is no- procedure indicated in the 
Calcutta Rent Act ot anywhere provided 
by law tor hoiding a summary euquiry such 
as is referred 1o in section 20 of the Calcutta 
Rent Act. The iearned President in the 
course of his j judgment points out that under 
section 23 of the Calcutta Rent Act 
the Local Government was charged with 


the duty of making rules regulating the 


procedure to -be followed in enquiries by 
the President of the Tribunal and that ir 
the exercise of the powers vested. in then 
under section 23 of the Calcutta Rent Act 
the Local Government made a rule which 
rule was to the effect that the President, 
of the Calcutta Improvement Tribunal in. 
the matter of enquiries referred to in the Act 
should follow the Code of Civil Procedure 
as nearly as may be. ‘The validity of this 
rule was discussed by this Court in the 
case of Gcbordhone Das v. Doolichand (1), 
and it was ruled by this Court that the rule 
referred’ to above being r..4 made by .he 
Local Government under the provisions. cl 
section 23- of the Calcutta Rent Act was 
ultra vives. It appears that after the date - 
of this decision by, this Court the Local Gos 


. vernment has amended the previous rule 


by adding to it a proviso to the effect that 
in making a summary enquiry under sections 
I9. aud 20 of the Act the President of the 
Tribuna! shall follow as nearly as may: be 
the proceduie tor conducting enquiry piés- 
wtibed by. the Code, of’ Criminal Procedure, 
The.learned President for the réasons given . 
by hinris,however,of opinion that the amend. 

:(1).61.Znd., Cas. 210; 25. C. W, N. t 336. k, h 
t 55; 33 ex. de J. 354: T9098 PULS PE 
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ment made in-the previous rules by the Local 
Government does not meet. ‘the, difficulties 
to which attention had been previously 
called. In particular the learnéd President 
rcfers to the question as-to whether, ‘having 
regard to the provisions of séction 5. (2)-of 
the Code of Criminal Procedure “read ‘with 
section 29 of that Code. provision has been 
made by the Local Government in the ritles 
Which they have made for regulating the 
procedure.to be followed in ‘tthe summary 
enquiry. under ‘section 20 of the Calcutta 
Rent AGE | 247 07 x ee ee g 
We have examined the provisions of set- 


tion 20 of the Calcutta Rent Act às also ‘the. 


provisions:of sections 5 (2) and 29. òf the 
Cede cf Crimirial Proceduze- as. also the-sec- 
tions in Chapter XXII of the said Code, ‘and 
for the reasons mentioned- below we are ‘of 
"opinion that the President of ‘the "Tribunal 
is.competent.:to hold ‘summary. emqüiry 
referred -to ta section 20 of:-the - Caléitta 


Rent -Act-.under the provisions ‘of Chapter : 


XXII of thé Code of Criminal Prodediire, 

Section 5.of the. Code of -Criminal Proce- 
dure runs as follows:—'(z) All.offences under 
the Indian Penal Code sba!l be investigatéd, 
. inquired into, tried and. otherwise. dealt 
with according to the provisions hereinafter 


contained (2) AH offences under any other ' 


law. shall be investigated, inquired into, tried 
and otherwise dealt with according to tlie 
same provisions, namely, the provisions here- 
inafter contained as mentioned in -section 


5 (1), ‘but subject to any enactment for the: 


time being in force regulating the manner 


or place .of investigating, «enquiry into, 


trying or otherwise dealing with such offences. 
Section 29 (1) states, subject to-the . provi- 
sions of section 447 any.offence under any 
Other law shall, when any Court is mentioncd 
in this behalf in such law, be tried by such 
Courts." : S os MN V 
The.effect of thése two sections, read with 
sectión.20 of the Calcutta Rent Act;is, as 
we understand, this:— A. specific offence was 
created by section 20 of the Calcutta Rent 
. Act. The Court which is to try the person 


charged with this specific offence is..also: 


mentioned in section. 20 of. the Calcutta 
Rent Act. Thersfore, having regard .to the 
language -of 5 ction 29 (x), ‘Criminal Pro- 
cedure Code, it would appear that the offence 
created. under section 20 of the: Calcutta 
Rent. Act shall in. thé events. which. have 
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happened, namely, the Court which: is to 


try the offence having -beer: mentioned in 


section 20 of the Calcutta Rent Act, be 
tried by the President of the Tribunal, which 
is the Court mentioned in section 20 of the 
Calcutta Rent Act. Now, let us look at sec- 
tion 5 (2), Criminal Procedure Code. By 
virtue of section 5 (2), Criminal Procedure 
Code, an offence created “under any other 
law" that is, an offence-cr ated under sec- 
tion 29 of the Calcutta Rent Act, shall-be in- 
vestigated, inquired. tried or otherwise ‘dealt 
with according to the provisions of the Cede 
of Criminal Procedure but subject fo any 
enactment for the time being in force. The 
proviso indicated in section 5 (2), Criminal 


_ Procedure Code, need not be taken into con- 


sideration because of the fact that in the 
enactment -which created the offence no 
special procedure is indicated and, therefore, 
it is clear from the combined operation of 
sections.29 and 5 (2) of the Code of Criminal 
Procedure that the enquiry must be held 
according to the provisions ‘of,the Code of 
Criminal Procedure. ` AE 

Now the question arises, according to what 
particular provisions of the Code of Criminal 
Procedure is the enquiry to be held. Section 
20 of the Calcutta Rent Act prescribes that 
the enquiry is to be a sumiraty enquiry. 
Now, if one turns to the provisions of Chap-* 
ter XXII of the Code 5f Criminal Procedure, 
one finds that provision is made there for 
the holding.of summary trials. There can- 
not be any manner of distinction between 
a summary enüuiry and summary trial, and 
we think the provisions of Chapter XXII, 
Criminal Procedure Code, are applicable to 
cases which have to be enquired into sum-. 
marily as indicated in section 20 of the Cal- 
cutta Rent Act. The learned President 
has observed in his judgment that Chapter 
XXII read with Chapter XXIII, Criminal 
Procedure Code, would appear to be appli- 
cable only to the classes of Courts mentioned 
therein. In this connection it is to` be 
observed that, having regard to the provisions 
of section 29 read with section 5 (2), Criminal 

rocedure Code, the possibility of the appli- 
cation of the provisions of the Code ox Cri- 
minal Procedure to Courts which are. not 
mentioned specifically in the Code of Criminal 
Procedure is not excluded. For the reasons 


-givén above we think the learned President 


Should have followed the provisions ofthe 
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Code of Criminal Procedure and should have 
held a summary enquiry for the purpose 


of determining the complaint preferred be- 
fore him under the provisions of section 20 


.of the Calcutta Rent Act. 


The Rule is accordingly made absolute in 
The petition 
of complaint will be sent back to the learned 
‘President of the Tribunal to be disposed 
pf having regard to the observations made 


the terms indicated above. 


above. 


Let the records be sent down without 
delay. 
S.D. 
Rule made absolute. 





ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEAL No. 766 oF 
January 29, 1923. 

Present:—Mr. Justice Lindsay and Mr. 

Justice Daniels. 
Tus CAWNPORE COTTON MILLS Co., 
LIMITED—PLAINTIFF—APPELLANT 
e VEYSUS . r‘ 
THE GREAT INDIAN PENINSULAR 

RAIL WAY—DEFENDANT—RESPONDENT. 

Railways Act (IX of 1890), ss. 77, 140— Notice 
' of suit—Service—Subordinate officer —'May" im 

section 140, meaning of. 
The language of section 140 of the Railways 
Act is imperative and the word “may” in the sec- 
‘tion must be read as “must,” The meaning of 
the section is that where any notice or document 

‘thas to be served on a Railway Administration 
that service must be made in one or other of the 
ways referred to in clauses (a), (b) and (c) of the 
section. [p. 616, col. 1.] 

Great Indian Peninsula Railway Company 
v. Chandra Bai, 28 A 552; A. W. N (1906) 101; 
3 A. L. J 329 and Great Indian Peninsula Rail- 
way v.Ganpat Rat, 10 Ind. Cas. 122; 33 A. 544; 8 A. 
Ie J. 543, followed. ` 

Mahadeva Aiyar v. South Indian 
Company, 69 Ind. Cas. 59; 45 M. 135; 


1920. 


Railway 
I4 Le W. 
684; 30 M. L. T. 112; 42 M. L. J. 202; (1922) A. I. 
. R. (M.) 362; (1921) M. W. N. 878, referred to. 

A subordinate official entrusted by the Agent of 
a Railway Company with authority to dispose of 
‘claims brought against the Company is not em- 
powered to receive notice of suit, such as is 
required by section 77 of the Railways Act. 
Therefore, a notice given to such an officer is not 


good and sufficient within the meaning of the Acts 


‘fp. 616, cel. 2.) 2 2 
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Second appeal from a decree of the Sub- 
ordinate. Judge, Cawnpore, dated the 28th 
April 1920. 


FACTS of the case appear from the fol- 
lowing order passed by the Court (Lindsay 
and Stuart, JJ.) on 21st March 1922 under 
O, XLI, r. 27, Civil Procedure Code :— 

“This appeal is against the dismissal 
of a suit brought by the plaintiff Com- 
pany against the defendant, the Great 
Indian Peninsular Railway Company, for 
damages on the allegation of  lossofa 
bale delivered to the defendant Company 


.to be conveyed from Cawnpore to Bombay. 


The facts appear to be as follows:— 
“The laintiff company delivered 26 bales 


" of foot bandages to the E. I. Ry. Coy. at 


Cawnpore on the 26th of November 1918 
for despatch to Bombay over the line of the . 
defendant Company. On the 15th of De- 
cember 1918 the consignment reached Bom- 
bay (it is alleged) one bale short. Corre- 
spondence followed between the plaintiff 
Company and the defendant Company. The 
plaintiff Company being unable to obtain 
satisfaction, instituted a suit on the 14th 
of November 1919 for damages in the Court 
of the Munsif of Cawnpore. The defendant 


' Company filed a written statement on the 


15th of January 1920 in which it was stated. 
that the suit was time-barred. On the date 
of hearing, the rrth of February 1920, the 
Attorney of the defendant Company put in. 
an objection that no notice of a claim for 
compensation had been served within six. 


months of the date of delivery for carriage. 


Upon this objection the Munsif dismissed 
the suit. “The dismissal was upheld by the 
Subordinate Judge. The plaintiff Company 
has come up in second appeal here. 


“The positiontaken by the plaintiff Com- 
pany appellant upon this point is as follows. 
In the first place, it is alleged that tbe Agent 
of the G. I.P. Ry. Coy. had appointed a 
Deputy Traffic Manager to consider all 
claims under Rs. 1,000, that, in these 
circumstances, notice had been duly 
served ‘as required by section 77 of 
Act IX of 1890 upon the Railway Ad- 
ministration through this Deputy Traffic 
Manager, and, further, that the plaintiff 
Company had been prevented from making 


a claim of any kind for. compensation for. 


N 
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loss within six months of the date of delivery 
for carriage, inasmuch as the Railway Autho- 


tities had refused to give them definite in- 


formation as to whether there had or had not 
been a loss until more than six months had 
expired from the date of delivery for car- 
riage. A third point was also raised, that, 
as a matter of fact, the Agent had received 


‘notice of the plaintiff Company's grievance 


within less than six months from the date of 
delivery for carriage through the Deputy 
Traffic Manager whom he himself had 
appointed. 

"^ “When we examined the. appeal on the 
merits we found that there was practically no 
material upon which to decide these three 
points. The plaintiff Company had not 
produced .more than a very small portion 
of the correspondence. The defendant Rail- 
way Company had produced no evidence at 
all. Ordinarily, the plaintiff Company should 
have bzen. made to suffer for this- omission, 
but on the merits of the case, their omission. 
to produce full evidence is excusable. As 
has already been noted, the defendant Rail- 
way Company did not raise the plea that 
the suit was bad in the absence of notice 
until the very day of hearing. The plaintiff 
Company urges that if that plea had not been 
raised it would hardly have been necessary 
to produce the correspondence or the rules 
under which the Deputy Traffic Manager was 
appointed to receive these claims. There 
is weight in that argument. It is absolutely 
necessary that we should have before us the 
correspondence and the rule, and we, there- 
fore, pass the following order under O. XLI, 
r. 27. The plaintifi-appellant, shall be per- 
mitted to produce the following additional 
evidence :— 

** (x) All letters received from the defend- 
ant Company not already filed. . | 

“ (2) Proved copies of all letters sent by 
them to the defendant Company if the 
orizinals are not produced by the defendant 
Company after notice. 

p The defendant Company will be at 
iberty-to produce :— 

m (1) Alton podni received by them 
from the plaintiff Company. 

“ (2) Proved copies‘of all letters sent by 
them to the plaintiff Company if the originals 
are: not produced by the plaintiff Company 
after notice. 


. "Itwillalso.be open to the plaintiff Com- 


pany to produce evidence as to the rules by 
which the Deputy Traffic Manager is author- 
ised to receive all claims on behalf of the 
Company and as to communication of their 
complaint by the Deputy Traffic Manager 
to the Agent, ` : 

“We shall be ready to consider applications 
from either party fot the production of fur- 
ther evidence relating to the question of 
notice. ; 

“The matter will be put up again before 
this Bench within a month for further 
orders. ” 





Dr. K. N. Katju, for the Appellant. 

Mr. Ladlt Prasad Zutshi, for the Re- 
spondent. 

JUDGMENT.—This case has been before 
a Bench of this Court previously and the facts 
are all set out in an order of the 21st March 
last. By the order which was passed on 
that date it was directed that certain fur- _ 
ther evidence should be produced before 
this Court in order to enable us to deal with 
the particular question which was raised 
Both parties have filed documentary evi- 
dence and the case has now been, argued 
before us. 

It is not necessary to re-state the facts 
which are al] set out in the order of the Bench 
of the 21st March last. The suit was a suit 
brought by the Cawnpore Cotton Mills, 
Limited, against the Great Indian Peninsular 
Railway. That suit has failed in both the . 
Courts below on the ground that no notice 
as required by section 77 of the Railways 
Act, Act IX of r89o, was served upon the 
defendant Company, and the only question 


‘which is now before us is whether both the 


Courts below were right in so holding or 
whether from the evidence before us it can 
be taken that there was due and  propet 
service of the notice required by section 77 
upon the defendant Railway Administration, 

We have been referred to a number o 
cases which have been decided by the variou: 
High Courts, and Dr. Katju,who has argued 
the case very ably on behalf of the appellant, 
has laid particular stress upon a ruling of the 
Madras High Court which is reported as 
Mahadeva Aiyar v. South Indian Ratlway 
Company (x). 

(1) 69 Ind Cas 59; 45 M 135; 14 L. W 684; 30 - 
M.L,T. 112; 42 M. L. J. 202; (1922) A.L,R, (M) 362; 
(1921) M. W. N. 878. > ; 
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It has been suggested here. at one stage 
of the argument that, as a matter of law, no 
notice was necessary in ‘his cas». We need 
not refer. to this contention any further than 
to siy that the plea.on which it is based was 
not raised in any .of the Courts below, and, 
. having regard to the frame of the plaint-it 
d es not seem ‘to us to be possible for the 
learded Counsel for the appellant to with- 
draw his case from the purview.of section 77. 
It is clear, threfore, that in order to enable 
a suit for this claim to be maintained the 
notice which was required by section 77. 
was necessary. 

We next come to -the provisions -of 
‘section 140 of the Railways Act which lay~ 
down the manner in which notices or docu- 
ments required to be served on the Railway 
Administration may be served. Some argu- 
ment was addressed to us as to the proper 
interpretation of the word "may" in this 
section. There is some authority in support 
of th argument that the word "may" must 
not here be read as “‘ must" to be found in 
the judgment of one of the learned Judges 
composing the Full Bench which dealt with 
the cas» to which we have already referred. 
So far as this Court is concerned,we are bound 
by the decisions in Great Indian Peninsula 
‘Railway Company v. Chandra Bat (2) and. 
Great Indian Peninsula Railway v. Ganpat 
Rai (3). In both these cases it was held, 
and: we agree, that the language of section 
140 is imperative and that the word “ may" 
must be read as "must." What the sec- 
tion ‘lays down is that where any notice or 
document has to be’ served .on a Railway 
Administration such service may be had in 
one or other of the three ways. The meaning. 
of the section clearly is that service must be 
made in one or other of the ways referred 
to in clauses (2) , (b) and (c) of the section. 
^ In the present ease, therefore, we have to 
consider, whether the notice of suit in this 
case was served in one or other of these ways. 
Itis not contended that there was any service 
of notice in the manner prescribed either by 
clause (b) or clasue (c) of the section; it re- 
mains to be determined whether there was 
a service under clause (a), that is to say, by 
delivery of the -notice to the Manager or 

Agent. a 


*(2) 28 An $52; A.W.N: (1996) 101;.3 A. I... 329. 
(3) 10 Ind. Cas 122; 33 4 5441.8 As In J. 543. 7. 


We have been referred to the correspond- 
ence which passed between the parties 


"with relation to this claim and the first thing 


that emerges from a perusal of these docu- 
ments.is that no. direct communication was 
made by:the plaintiff to the Agent of the 
G.I. P. Ry. before the 5th of August 1919. 

It may be mentioned that this notice, which 
“was sent on the date just mentioned, was sent’ 
after the expiry of six months from the date 
on which the goods were delivered to tbe 
Railway for carriage (the 26th November 
I918). 

d" s however, been argued before us that 
the corespondence which has been now filed 
in this casé and the evidence of the Agent 
which was taken upon commision in the 
shape cf interrogatories show, that the authore 
ity to deal with claims ageinst the Railway 
Company had in certain instances been dc- 
legated to another official who is described . 
in thé correspondence as the Deputy Traffic 
Manager “Commercial.” . 

It is no doubt proved that notice of the 
claim of the plaintiff Company was given 
to this official for there are on record 
copies of correspondence which passed 
between him and the Company. It is 
argued, therefore, that inasmuch as this 
official had notice of the claim which- 
the plaintiff Company intended to bring, 
that notice was good notice upon the Agent, 
inasmuch as the Deputy .Traffic Manager 
"Commercial" had -been appointed by the 
Agent of the Railway for the purpose of 
disposing of these claims. g 

It is one thing to say that this subordinate 
official had been entrusted with authority 
by the Agent to dispose of claims brought 
against the Company and ancther thing tc 
say that there was delegated to him the po- 
wer to receive a notice of suit such as is 
required by section 77 of the Indian Railways 
Act. The two cases are not obviously the 
same and we, therefore, hold that no notice 
given to the Deputy Traffic Manager “Com- 
mercial” of the G. I. P. Railway, Bombay, 
was good and sufficient notice within the 
meaning of the Act. 

Dr. Katju has referred to the printed 
post card which was receiv-d by the plaintiff 


"Company in response to the notice given cn 


the 5th August 1919. In this notice it is, 
indeed, stated that the claim had been refer- 
red to. the. General. Traffic Manager. who-had 


vay n 
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full powers to deal with such’ matters on. 


behalf of the Company and by this post-card 


the plaintiff Company "was invited to send . 


any further communications on the subject 
of their .laim-to the General Traffic Manager. 
' We do not think the terms of ‘this document 
adyance the plaintiff's case any further. 
Ail that is: stated is, that the General "Traffic 
Manager has. authority. to deal with the 
claims, "That, in our opinion, does not indi- 
cate that the - "General Traffic Manager, or 
any one who was subordinate to him in his 
office, had authority to receive the statutory 
notice which the Act prescribes. 

We think, therefore, that the. decision .of 
the-Courts below on the legal ‘point is a cor- 
rect one. We are, however, entitled to say 


that this is a-case of distinct hardship and . 


is a case which unfortunately arises on many 
occasions., There car be no doubt that many, 
if not'all, of the Railway Administrations in 
india have given the public to- understand 
that claims in respect of losses incurred on 
che Railway. are:to be dealt with by one or 
other subordinate officer of the Administra- 
tion, and no doubt many people are misled 
‘by notices of this kind and fail to consider 
‘that, in order to maintain a suit against the 
Railway Administration, it is imperative 
that a notice under section 77 should be 
served upon the Railway Administration and 
served in one or other of th» modes laid down 
in section I40. It is unfortunate that so 
many of these cases arise in the Courts, but, 
as the.law stands, we are unable to relieve 


plaintiffs who find themselves in this un- '’ 


favourable position. The law is clear and if 
it has to be observed the plaintiff's suit must 
fail. We, therefore, hold that this appeal 
fails and we dismiss it accordingly with 

costs including in this Court fees on the high- 
er scale, l 


S. D. Appeal dismissed. 
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ALLAHABAD HIGH COURT. 
CIVIL. REVISIONS Nos. 120, 
tor] of 1922,- 
T: 'ebritáry, 2 2, 1923. 
k - Present :—Mr. Justice Lindsay. 
RAM NARAIN—APPIACANT 
$ VEYSUS . 
HARBANS ‘SINGH— OPPOSITE - PARIY. 
Civil Procedure Code (Act V of 1908), s. I15— 
Criminal Procedure Code (Act V of 1898), s. 193 
(6)—Sanction to prosecute refused by Munsif but 
given by District Judge— Revision. 


' Where sanction to prosecute has been refused 
by a Munsif and given by a District Judge under 
section 195 (6) of the Criminal Procedure Code, 


-an application for revision of the District Judge’s - 


order is governed by the provisions of section 
I15, Civil Procedure Code, and not by the provi- 
sions-of section 195 (6), Criminal Pocedure Code. 


Civil revision from an order of the 
District Judge, Allahabad, dated the 
6th September 1922. 

Mr. Kumuda Prasad, for the Applicant. 

Mr. Gulzari Lal, for the-Opposite Party. 

JUDGMENT. —These three applications 
are directed against an order of the District 
Judge of Allahabad granting sanction for 
the prosecution ofthe applicants,Ram Narain, 
Gopi Ram and Badri Prasad, under section 
193 of the Indian Penal Cod2. The pro- 
ceedings arose out of a, civil suit for pre- 
emption in which Ram Narain was a de- 
fendant and in whichthe other two perscnus, 
Gopi Ram and Badri Prasad, REPeaIen as 
witnesses. 


Application was made to the Munsif jos 
sanction to prosecute these three persons. 
An, applica- 
tion was then made to the District Judge. 
under section 195 (6) of the Code of Criminal 
The learned District Judge has 
granted the sanction. 

If these applications which are now before 
me are to be treated as applications in 
revision they are governed by the provisions 
of section 115 of the Code of Civil Procedure 
and on that footing the learned (Counsel 
for the applicants has.not been, able to 
satisfy me that the Court below has either 
exercised a jurisdiction. not vested in it 
or has’ failed to exercise a jurisdiction 
or has acted in the exercise of its jurisdic- 
tion illegally or with material irregula ity. 

Independently of this, however, it has been 
contended that the applicants have a tight 
to come to this Court under the. :pzoyisions, 


JAI2I,. AND T2} 


> 


618 
BHAG SINGH V. KHUSHAL SINGH. 

of section r95 (6) of the Code of Criminal 
Procedure. On this point there is the 
authority of a Bench ruling of this Court 
reported as Baran Barai v.«Mata Prasad (x) 
that no such application will lie to this 
Court, The facts in that case were pre- 
cisely similar to those in the present case. 
The applications fail and are dismissed 
with costs to the opposite party. 


S, D. 
Application dismissed. 


(1) 25 Ind. Cas. 528; 36 A. 469; 12 A. L. J. 821j 
15 Cr. L. J. 616. 


LAHORE HIGH COURT. 
SECOND CIVIL APPEAL No. 814 OF 1922. 
November 24, 1922. 
Present —Mr. Justice Harrison. . 
BHAG SINGH-—PLAINTIEF—ÀPPELLANT 
yersus 
." KHUSHAL SINGH AND OTHERS— 
DEFENDANTS—RESPONDENTS. 
“ Shamilat— Occupancy | tenant — Adverse posses- 


Olla . . 
: An occupancy tenant who occupies a portion of 
the shamilat landwith the consent or acquiescence 
of the proprietors for agricultural purposes cannot 
be disturbed in his possession so long as he remains 
a tenant in the village and uses the site for the 
purpose for which it is given, but if he diverts the 
site to other purposes, for instance, to build upon, 
and disclaiming the title of the proprietors sets up 


an adverse title in himself, he forfeits his rights. 


roprietors. 
p Bhani v. Bhag Mal, 65 P. R. 1885, followed. 


> Second appeal from a decree of 
D Tudse, Jullundur, dated the 20th 
January 1922, reversing that.of the Munsif, 
First Class, Jullundur, dated the 6th 
November I92I. 
' Lala Badri Das, R. B.,.for the Appellant. 
: Lala Fagir Chand, for the Respondents. 
JUDGMENT.—Bhag Singh, an occupancy 
tenant in village Kandolah,. brought this 
suit against two of the proprietary body, 
asking for an injunction restraining them 
from interfering with him, or preventing 
him from building a. wall round a vacant 
site within the abadi. ‘The. suit was dis- 
missed by the-learned District Judge after 
considering “all -the -evidence produced by 
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of user and is liable to ejectment at the suit of the ' 


the 
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the plaintiff on finding that, although he 
had established long user and although he 
had shown that he himself had leased the 
vacant site to others on three occasions, 
he had not established his title, or, in other 
words; that the plaintiff had failed to estab- 
lish any adversity or any overt act against 
the landlords. -He appeals, urging that the 
uninterrupted user and the rent-deeds prove 
his title and a totally new point that as an 
occtipancy tenant residing in the village he 
is entitled by custom to build a wall where- 
ever he chooses. The only point before 
the lower Appellate Court was whether 
plaintiff had proved his title to the land in 
suit and this is the only point which I pro- 
pose to decide. l 
The case is precisely similar to Bhani v. - 
Bhag Mal (x) where it was held that an 
occupancy tenant who occupied a portion 
of the shamilat land with the consent or 


- acquiescence of the proprietors for agri- 


cultural purposes cannot be disturbed in his 
possession so long as he remains a tenant 
in the village and uses the site for the pur- 
pose for which it was given ; but if he diverts 
the site to other purposes, as for instance, 
to build upon, and disclaiming the title of 


. the proprietors sets up an adverse title in 


himself, he forfeits his rights of user and is 
liable to ejectment at the suit of the pro- 
prietors. 

Here the plaintiff has placed a belna on 
this vacant site and has used it. He has 


also had three deeds executed by tenants in 
-his favour, but as none of these were register- 


ed there is nothing to show that the landlords 
received any notice of his claim to be en- 
titled to let the site. All that they knew 
was that he and his father and others made 
üse of this vacant site, the use being very 
similar in nature to that described in Framji 
Cursetjt v. Goculdas, Madhowji (2), and there 
was no sort of overt act of adversity until 
the time when the plaintiff began to build 
his wall. I find that it is clearly established 
by the circumstances that the possession 
from the. very start has been permissive, and 
that there has been no adversity whatsoever. 
I, therefore,dismiss the appeal with costs. 
Z. K. Appeal dismissed. 


(1) 65 P. R. 1885. 
(2) 16 B. 338; 8 Ind. Dec. (N. 8.) 703. 
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ALLAHABAD HIGH COURT. 
. SECOND CIVIL APPEAL No. X212 OF 1921. 
January 18, 1923. l 
Present:—Mr. Justice Gokul Prasad. 
SITA' RAM—DEFENDANT—APPELLANT, 
VEVSUS 

HAR SAHAI—PLAINTIFF—HRESPONDEN'. 

Partition proceedings— Compromise effected pend- 
ing proceedings—-Compromise given effect to by 
Revenue Court and acted upon by parties— Regis- 
tration Act (X VI of 1908), s. 37— Compromise— 
Registration—'* House", meaning of. 
. An agreement of partition, if acted upon, is 
admissible and . binding, even if it is unstamped 
and unregistered, and a party to it cannot be allow- 
ed to resile from it. [p. 620, col, 1.] - 

Raghubans Mani Singh v. Mahabir Singh, 2 A.W. 
J. 564; 28 A. 78; A.W. N. (1905) 195, Baldeo Singh 
v. Udal Singh, 58 Ind.Cas 732; 18 A. L. J. 877; 2 U. 
P.L:R. (A) 202; 43 A. 1 and Parbati v. Naunihal 
Singh, 3 ind. Cas. 195; 6 A. L. J. 597; 1o C. L. J. 
I21; I3 C. W. N 983; 5 M. L. T 427; 11 Bom. L. R 
878; 31 A. 412; 36 I. A. 71; 19 M. L. J. 517 (P. C), 
referred to. < 
` If, pending an application for pactition in a 
Revenue Court, the parties effect a compromise 
and the Revenue Court gives effect to that com- 
promise by making it part of the order in 
mutation and the parties take possession of the 
divided property in accordance with it, the com- 
promise is admissible in evidence, though it is 
neither stamped nor registered, 
such a compromise does not by itself create any 
title in the parties but is only an information 
given to the Revenue Court of the compromise at 
which the.parties have arrived out of Court. 
(p. 620, col. r.] | 

In its ordinary acceptance the term “house” is 
not confined only to the site, excluding the 
materials. [p. 620; col. r.] 4 f 
. Second appeal from a decree of the Dis- 
trict Judge, Mainpuri, dated the 24th of 
Tune 1921. l 


Messrs. Haribans Sahat and Krishna Be- 
hari Lal Nigam, for the Appellant. . 

Mr. Ambika Prasad for Mr. Badri Narain, 
for the Respondent. 

JUDGMENT.—This is a defendant's ap- 
peal arising out of a suit for an injunction 
restraining the defendant from demolish- 
ing a certain house and removing its ma- 
terials and for Rs. 385 as damages due to 
the demolition of a part of the house and 
the removal of the materials thereof by the 
defendant. The plaintiff’s case was that the 
parties were members of a joint Hindu family 
- owning a certain number of villages and other 
properties, that in the year x920.an appli- 
cation for partition of the Zemindary was 
made in the Revenue.Court. That pending 


this:application. there was a private settle- 
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inasmuch as- 


4x0 


ment by’ mutual consent -and the village 
Chatkapur in which the property in dispute 
is situate came to the plaintiff with shares 
in certain other villages and the remaining 
properties were allotted to the defendant, 
that the compromise .was brought to the 
notice of the Revenue Court by an applica- 
tion dated the r6th of April 1920 and by 
an order dated the 3oth of April 1920 the 
Collector confirmed the partition made ac- 
cording to this compromise, that by virtue 
of this compromise the dwelling house of the 
other side and the other houses in the village 
came to the plaintiff's share and this parti- 


-tion was to take effect from the 1st . of July 


1920, the beginning of the next agricultural 
year. That the defendant dishonestly on 
the 30th of May 1920 commenced to demo: 
lish a part of the dwelling house, called the 
baithak, pulled down certain walls and re- 
moved a large quantity of bricks and this 
gave rise to the present suit. The defence 
pleaded was that the land only was partition- 
ed under the compromise which did not 
refer to the house property in the villages 
and the Revenue Court could not partition 
them and that by this partition the plaintiff 
acquired no right in the buildings or the 
materials. It was further contended that the 
compromise, dated the 16th of April 1920, 
was neither stamped nor registered and was 
consequently inadmissible in evidence. The 
Trial Court came to the conclusion that the . 
partition referred to the land only and the 
Revenue Court had no jurisdiction to divide 
buildings or materials. On other points 
also it came to a conclusion favourable to 
the defendant and dismissed the suit. On 
appeal the learned Judge of the lower Ap- 
pellate Court has come to the conclusion 
that the compromise did not require either 
stamp or registration and decreed the:claim- 
of the plaintiff with Rs. 208-4-6 as damages. 
The defendant comes here in second appeal 
and his first plea is that the Courts below’ 
have not decided whether the building in 
dispute was a residential house or not, (2) 
that the construction of the compromise by: 
the lower Appellate Court was a wrong one 
inasmuch as the same did not deal with the 
buildings and (3) that the unstamiped and 
unregistered compromise was not admissible 
as evidence .of the plaintifs: title. The 
learned Vakil for the appellant has not been 
quite able to explain to me how the question 
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whether the house in disate was residential 
house. or not affects the case, The compro- 
mise dealt with all the houses situated in 
the village Chatkapur mentioning the resi- 


dential house. first and the other houses 


afterwards, so that if that compromise is 
admissible in evidence the title in all the 
houses whether residential or not passed to 
the plaintiff. This ground of appeal, tbere- 
| fore, fails. Coming to the question of con- 
struction of the compromise it certainiy does 
deal with ail the houses residential or other- 
wise and would not, in the ordinary accept- 
ance of the term ‘house’, exclude the materials 
and be confined to the site only. 
objection also is untenable. Thethird objec- 
tion is that the unstamped and unregistered 
compromise which was not made part of any 
order is inadmissible in evidence. This com- 
promise has certainly been made part of the 
iast order in mutation (see the order of the 
Collector dated the 30th of April 1920). 
The finding of the lower Appellate Court 
is, that this compromise has been acted upon, 
the Revenue Court has given effect to it and 
the parties have been in possession of the 
divided property in accordance with the 
terms of that agreement. This compromise 
does not by itself create any title in the par- 
ties. It is only an information given to the 
Revenue Ccurt of the compromise at which 
the parties had arrived out of Court. Under 
these circumstances the document was ad- 
“missible in evidence, and the compromise 
having been acted upon the defendant cannot 
be allowed to resile from it, [Se2 the cases of 
Raghubans Mani Singh v. Mahabir Singh (1) 
. and Baldeo Singh v. Udal Singh (2). Even 
an oral agreement of partition acted upon 
by ‘the -parties and admitted by them had 
been held to be binding [see the case of 
Parbati v. Naunthal Singh (3).] Under 
the circumstances ` of the case the 
judgment of the lower Appellate Court 
seems to be a correct one. I, therefore, 
dismiss this appeal with costs. 
SD; Appeal dismissed, 


(1) . 2A. L. J 564; 28 A 78; A. W..N (1905) 195. 

(2  58.Ind.Cas. 732; 18 A. L J. 877; 2 U.P. L.R. 
(A) 202; 43 A. x 

(3) 3 Ind. Cas. 195; 6 A. L. J 597; 1o C.L. i I2I; 
i3 C. W. N 983; 5 M. L. T 427; 11 Bom. L. R 878; 
25 A 412; 36 I. A. 71; Pis d. i (P. C). 
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ALLAH ABAD HIGH. COURT. 
SECOND CrviL APPEAL NO. 3328 OF IGZI, 


January 23, 1023 
‘Present :-—Mr. justi e D inieis, 
HULAS RAI—DBFENDANT—AFPPELLANT 
UVEFSus 
P. SOHAN LAI,—PLAINTIFF—RESPONDEN'T, 

Specific Relief Act (I of 1877), s. 54, ill. (s)--- 
Business vequiring use of hammer— Noise—Com- 
fort of next door neighbour- interfered wiih-=- Injunc- 
iton. 

À. person living in a manufacturing town cannot 
expect the same freedom from noise as a person 
living in the country. But if in a town':a person 
opens a business in the course of which hammers 
have to be wsed and the use of hammers 
causes noise which materially interferes with the 
comfort of his next door neighbour, hé can be 


restrained by an injunction from carrying on the ` 


business in, the process.of which hammers are used, 
Second appeal against a decree. of the 
Second Additional Judge, Aligarh, dated the 
roth of May 1921. 
Mr. Nehal Chand for Mr. Panna Lal,for 
the i A 


G. Banerji- for - Mr. P L. nc 


a the Respondent, 


: JUDGMENT.—This appel arises out 
o£ a suit for an injunction: to restrain the 


defendant from carrying on ‘busin s ss of 


repairing and- manufacturing iron . -pans 
in a room adjoining the plaintiffs’ residential 
house. The suit has been decreed by thre 
Court below. ‘Th: facts found are that 
the plaintiff and defendant are aa 
neizhbotirs with only a partition b.tween 
their two houses. The defendant Las 
commenced business for making iron pans 
for the manufacture of sugar in his house, 
In the course of his business the pans 
have .to be hammered, -aad hammers 
weighing two seers and more are used 
in the process. The learned District J ade. 
has found, and on th2 facts th» dinding is 
inco atestably right, that this hammering 
caus:s noise which materially interferes 
with th» comfort of th» plaintiff in the 
occupation of his house, and which is 
sifficient to entitle the plaintiff to an iu. 
junction. It is pleaded on behalf of the 
appellant that the hammeritig only takes 
place in certain months of the year, but 
this does not affect the plaintiff s right to 
an injunction. The case, as is poiated 
out by the respondent's learned Pleader, 
is almost precisely the case which is men-. 
tioned in illustration (s) to. section 54. of. 


# 
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the Specific Relief Act, "My attention: has - 


"ben called: to. an -English case in which it- 
was held that a person living in a manufac- 
turi? town cannot expect. the same free- 
dom from noise as a person living in the 
Country. This is a perfectly correct principle, 
-bit it do:s not justify a business which 


rosin separated only by a partition. wall: 
fr m the house of the plaintiff. The- 
judgment of the 
and I dismiss the appeal with: costs. 
S, D. 
| Appeal. dismissed. 


.. truction of the word wasis or 
ina wakfnama or deed’ of dedication, exe-, 


PRIVY COUNCIL. 
, APPEAL FROM THE PATNA HIGH COURT. 
Deceniber 20, 1922. 


Present -—Lord Phillimore, Lord Carson, $ 


Mr, Ameer Ali, Sir Lawrence Jenkins: 
and "Lord Salvesen, 
Bibi AKHTARI BEGAM—ArbrrrANT 
VEYSUS ` 
DILJAN ALI—RESPONDENT.  -: 


. Muhammadan” Law-—Shiah | (Imamia) sect—-- 
cuccession— Daughter's descendants and collaterals— 
Divect heir disyualified —Succession of next heir, 
wheinsy Padi et of document-—Deed of 
waki— “Feiz, 


"Under the Shiah Law danghter’: s.children and. 


descendants are not excluded from inheritan-e 
in. favour of. agnatic collaterals; nor 


tlie Muhammadan law, to the succession of the 

next heir, the heir presumptive.. fp. 623, col. x.] 
“A wakfnama executed: by. a Mussulman belong- 

iag.to the Shiah- (Iimamia): sect, after declaring. au, 
certain iudividual to be the. mutwalli. of the dedicat- 
ed property proceeded, “In the case of the death 
or dismissal-of the mutwalli, if-any heir belonging 
to the. Imamia. sect and’ competent enough to dd- 
minister the wakf propérty be: not;left to the mut- 
walli, selection shall.be made of a. competent per- 
son from among’ the Heirs.of.me, ‘the executant.” 
The mutwalli died and was succeeded-in the office - 
by his. widow.: The. widow too. died,. survived- 
bya. daughter and a grand-daughter. The. daugh- 
ter was found to'be. non compos mentis and the 
plaintiff, a ‘son’ ofthe author of the wakf, claimed 
that, as- thé -direct- heir-to.the widow was insane: 
and: incompetent, the governance of: tlie wakf - 
tad; passed.-to: the, line Of;the dedicator. . 

! ;H E^ <ismissing the: slam, that under. the Wakfu 


Li 
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Court bel w is. correct- 


caning Of., ; c 


does” 
` ¿a disqualifying cause. which excludes. the direct 
heir from taking the inheritance fornf-a bar, under ` 


| 622 
nama so long;as the deceased. mutwulis iecit. an heir. 
competeut to inherit to him. and otherwise, qualified, 


to administet the wakf, the office of mutwalli could, 


not revert to the dledicator's heirs and that the word: 
“heir” used in the wakfuama was not confined 
strictly to a. person. entitled- to take in direct 
succession to the deceased mutwalli. [p. 623, col. 2.1. 


, Appeal from the judgment of the Patna’ 


: High Court. 
Due lves a violent. hammering cm iron" in- 


Mr. De Gruyther, K. C. and Dr. Majid, 
for the Appellant. 
Mr. Hyan, for the Respóndent. 
JUDGMENT. i 
Mr. Ameer AH.—The question for déter- 
mination in.this appeal lies within a very 
small compass, and turns upon ‘the cons- 
“heir” used , 


47 
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cuted by one Mir Imam Bux on the.5th 
May 1874. It appears that Imam Bux 
had a step-sister, Bibi Peary Begtim, who. 
diel in 1873. She left no heir entitled 
under the Muhammadan Law to her inherit- 
ance, excepting the Half-brother, Imam 
Bux. Peary Begum appears to have. 
brought up as foster sons two boys named. 
respectively’ Mian Mehdi Husain and Mian 
Tasaduk Husain; and on the death of. Peary 
Begum disputes arose between Imam‘ Bux 


. and, thése two young men respecting the 


property: left by her. These disputes were 
compromised, and on the 5th. May” 1£74 
Imam- Bux, as owner of the property ‘left 
by Peary | Begum, executed , the wakfnama 
on which the present suit is brought. The 
parties are governed. by’ the Sliiah (mamia); 
Law, 

By. this document he dedicated a. part of 


the property to various religious purposes, 


including a'mcsque and a khankah, and 
appointed Melidi Husain to be tlie muiwalli 


or curatot thereof, ` He similarly dedicáted. 


another part of the: property” to’ identical. 
objects, and appointed ' Tàsaduk Husain: 


to be the mtwalii of this wakf. He also. 


appointed his. own son, Syed'Amjàd" Ali, as 
natb OI deputy matwalli.. Th ‘provision 
relating to the management of the two wakfs 
is as follows :— 


“The indnagement, including the: collec. 
tion of the.entire wakf estate, the distribu- 
tion-of the allowances to -the persons. Tecely 
ing-the.same, both: in. perpetuity. and for 
life, the appointment. and. dismissal of. ser- 
. vants;. and -the, _ payment | of Govertimeut, 
revenue; ,: shall: be’ ‘made, iu. consul. tation 
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with all the three persons, viz., the two mut- > 


wallis and the naib mutwalli named above. 
The- mutwalli Syed Mehdi Husain shall be 
at liberty toappoint on his own authority, 
and at any time he pleases, a' competent 
person as his. assistant mutwallt: for the 
efficient management of the affairs of the 
taubat.” | 

Regarding the application of the income 
of the wakf Imam Bux made the following 
provisions :— $ l 

“All the three persons together will, from 
the savings of the wakf property, continue 
to pay the allowance for the maintenance 
of ali persons named herein below, viz., those 
for whom it is fixed in perpetuity, generation 
after generation, and those for whom it is 
fixed for life only—those for whom the allow- 
ance is fixed to be paid for ever, shall conti- 
nue.to get it from the above income as long 
as their lives continue while those for. whom 
it (the allowance) is fixed for life only shall 
get it until their death. Out of the savings 
of the income of the wakf estate Syed Mehdi 
Husain, the mutwalli of the masjid and the 
khankah at Bhagalpur, shall receive ‘an 
allowance of Rs. 50 per mensem; Syed Tasa- 
duk Husain, the mutwalli of the imambara 
at Bhagalpur, the masjid at Mohanpur, and 
the imambaras at Pirpainti, etc., mentioned 
&bove, an allowance of Rs. 20 per mensem; 
and Syed Amjad Ali, the naib mutwalh, an 
allowance of Rs. ro per mensem, for the 
efficient discharge of their duties as mui- 
walls and naib mutwall, and for manage- 
ment of the endowment properties.” l 

"Mehdi Husain died in 1876, and on his 
death his widow, Umda Begam, succeeded 
to the fauliat or governance of the wakf 
that had been entrusted to him under the 
wakfnama. Umda Begum died on the 15th 
- May 1912 survived by a daughter named 
Mohamdi Begum and a grand-daughter, 
the present appellant. In the ordinary 
course and in accordance with the provisions 
of the wakfnama, the daughter would be 
entitled to the taubat, but she was found 
. to be non compos mentis.. The grand-dau- 
ghter thereupon claimed the office of mut- 
wall. | l 
Bux, disputed her. title, alleging that as 
Mohamdi Begum, the direct heir to Umda 
Begum, was insane and incompetent to be 


the mutwalli, the tauliat had passed to the’ 


line of-the dedicator. -The Revenue Court: 
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accepted Akhtari Begum’s claim, and she: 


_ obtained possession of the wakf estate held 


by her grandfather. 

The present suit to oust the defendant 
from the governance of the wakf was insti-: 
tuted by Dilijan on the 13th March 1914 
in the Court of the Subordinate Judge of 


` Bhagalpur. The defendant, Akhtari Begum, 


denied the plaintiff’s title, and asserted that 
as the next in the line of descent, according 
to the Shiah (Imamia) Law, owing to her: 
mother’s incompetency, she was entitled 
to the fauliat under the wakfnama. 

The Subordinate Judge, after a careful 
examination of the language and the pro- 
visions of the wakfnama, held against the 
plaintiffs claim and dismissed the suit. 
He.summed up his finding in the following 
words :—— | 

“There cannot be any doubt that the 
defendant is a competent person to hold 
the post of a matwalli. She is a literate 
woman, and she can understand accounts. 
Moreover, when her grandmother, Umda 
Begum, who was illiterate, could be con- 
sidered competent for that, the defendant 
is much more competent. She lives at 
.Bhagalpur for the most part, and she can 
always have the help of her husband. This 
issue, viz., the issue as to competency, is 
found in defendant's favour." 


On appeal to the Patria High Court by 
the plaintiff, the learned Judges took a 
wholly contrary view. They thought that the 
word '' heir" used in the wakfnama applied 


strictly to the person entitled.to take in 


direct succession to the deceased mutwalit. 
In coming to this conclusion they seem to 
have placed somewhat undue reliance on . 


- the words “ warts sharye" or "legal heir," 


used in another part of the document. They 
thought the expression “legal heir” indi- 


. cated that the wakf meant that the tauliat 


should go to the direct heir of the deceased 
mutwa.lt, and if such heir was incompetent 
it was to revert to the dedicator or his heirs, 
They accordingly held that on the death 
of Umda Begum, her daughter being of 
unsound mind, the descent in the line of 
Mehdi Husain ceased, and the wakf reverted 
to Imam Buüux's heirs, and they accordingly: 
reversed the order of the Subordinate Judge 
and made a decree in favour of the plaintiff, - 
Diljan. In this connection it should be 
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noted that under the Shiah Law daugh- 
ters children and descendants are not 
excluded .from inheritance in favour of 
agnatic collaterals; nor does a disqualifying 
cause which excludes the direct heir from 
. taking the inheritance form a bar, under 
the Muhammadan Law, to the succession 
of the next heir, the heir presumptive. ‘The 
grand-daughter is thus as much a “ legal 
heir ” under the Shiah Law as the daughter. 
Their Lordships are of opinion that the learn- 
ed Judges of the High Court, in coming to 
the conclusion at which they arrived, over- 
' looked the passage in which Imam Bux 


laid down the rule providing for the succes-. 


sion to the office of mutwalli. ‘That rule 


Is in these terms :— 


“In the event of slackness, negligence or , 


discovery of misappropriation on their part, 
I or my heirs shall be at liberty to dispense 
with the services of the said mutwalli, and 
in case of death or dismissal of.any mutwalli, 
if any heir belonging to the Imamia sect 
and competent enough to administer the 
wak} property be not left to the mutwalli, 
the naib mutwalli shall succeed him as mut- 
walli, and a naib mutwalli shall be appointed 
from among his (naib mutwall’s) heirs. In 
the event of no heir of the mutwallis and the 
naib muiwalli being found fit to manage 
the wakf property, selection shall be made 
of a competent person from among the heirs 
of me, the executant. If, God forbid, no 
heir of mine near or remo.e be found, the 
authorities for the time being shall be com- 
petent to appoint a suitable person belong- 
ing to the Imamia.sect to administer the 
wakf pioperty mentioned above. But so 
long as the mutwallis and the naib mutwallt 
aforesaid shall man.ge the affairs of the wakf 


. - estate faithfully and efficiently, no one shall 


question (the tenure of the offices by the 
mutwallis) or be compctant to complain, 
(urge their dismissal, nor shall they be 
dismissed) unless the complaint is substan- 
E eeu the authorities for the time 

it will be seen from the above that, in 
the event of 'slackness, negligence or dis- 
covery of misappropriation on the patt of 


the muiwalls.,”” power is reseived to Imam , 


Bux and his heirs to dispense with their 
services. At the same time it is distinctly 
provided that “in case of death or dismissal" 
(for causes already recited) of any dismissed 
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mutwallt, the succession to the óffice should" 
go to the heir of the deceased; and that when 
no heir “ belonging to the Imamia sect, and 
competent enough to administer the wakf,” . 
is left to the mutwallt, that the natb muwal 
shall succeed him as mutwalli, and a natb ` 
mutwalli shall be appointed from among. 
his (the naib mutwallt’s) heirs. It is only 
in the event of no heir of the mutwalli and ' 
the naib muiwalli being found fit to manage 
the wakf property, that selection is to be | 
made of a competent person from among 


‘the heirs to the wakif. 


In their Lordships’ opinion this passage 
in the wakfnama clearly shows that so long 
as the deceased mutwalli leaves.a relation 
competent to inherit to him' and otherwise ` 
qualified to administer the wakf, the office 
of muiwalli cannot revert to the dedicator's 
heirs. l 
The English cases referred to by the 
learned Judges of the High Court have, mm- 
their Lordships’ opinion, no bearing on the 
present controversy. 

The Subordinate Judge in this case has . 
found clearly on the evidence that the 
defendant was competent to carry on the 
administration, and their Lordships do not 
find anything in the record to suggest to 
the contrary. They think, therefore, that 
the judgment and decree of the High Court ` 
should be reversed, and that of the Subordi- 
nate Judge restored, with costs in the High 
Court and of this appeal and they will hum- - 
bly advise His Majesty accordingly. - 


N. H. Appeal allowed. 
Solicitor for the  Appellant.—Mr. E. . 
Dalgado. 


Solicitor for the Respondent.—Messts. : 
Barrow Rogers and Nevi. 
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ALLAHABAD HIGH COURT. 
LETTERS PATENT APPEAL, No. 104 OF 1921. 
January 12, 1923. 

Present :—8Sir Grimwood, Mears, Kr., Chief . 
Justice, and Justice Sir P. C. Banerji, Kr. 
TULSHI-—DEFENDANT-—APPELLANT | 

VEYSUS . 


 BISHNATH RAI AND OTHERS—PLAINTIEFS 


—RESPONDENT. 
Hindu Law— Joint family—Manager, and adult 
members made dsfendauts—Miner members not im- 
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TULSHI V. BISHNATH RAI. 


: pleaded— ComProniise-decree, whether binding ow 
minor members— Effect of making adult members 
parties. ^. Late 

If the whole'of a joint Hindu family is represent- 
ed if a suit by the managing member of the family, 
the. minor members must be taken to have been 
duly represented. It is not necessary that 
the managing member should be described as 
such-in the plaint; nor.is it necessary that every 
adult member should be made a party to the. 
suit: It is sufficient if, in reality, the whole of the 
family is. represented by the persons who are 
named as defendants in the suit. But if, for the. 
sake of precaution, alladult members are made 
parties, that does not affect the nature of the snit ;. 
nor is it necessary to state specifically- in the plaint 
. that the members who have been made parties 
to tke suit represent not only themselves but also 
the minor members of the family. - 

Hori Lal v. Nimman Kunwar, 15 Ind. Cas. 126; 
34 A. 549 ; 9 A. L. J. 819, referred to. 

A compromise-decree passed against the manager 
of a joint family and the adult members made 
parties with the manager, is binding on.the minor- 
members of the family not made parties to the 
suit, if there is nothing to show that the adult 
members of the family did not properly represent 
the interest of the minor members. 


Letters Patent Appeal from a judgment. 
of Mr. Justice Lindsay, dated the r6th 
‘June 1921. , 

Dr. K. N. Kaiju, for the. Appellant.. 

Mr. U. S. Bajpai, for the Respondents.. . 


JUDGMENT.—The appellant, Tulshi, ob- 
tained a decree for redemption of a mortgage 
against the defendants of the second. party, 
on tlie 29th of January 1917, in accordance, 
with a compromise entered into by those: 
parties. The present suit was instituted 
by five plaintiffs for a declaration that the 
compromise, and the decree are:not binding 
on them. These plaintiffs and the defendants. 
of the second party are members of 


a joint Hindu family, In the suit which, 


was brought by Tulshi for redemption of 
mortgage he made all the adult members 
of the family parties to the suit, and all 
these adult members entered into the com- 
promise, the resuit of which was that a 
decree was made-in- favour of ‘Tulshi for 
redemption, on payment of Rs, 160 instead of 
Rs. 60 which in his-plaint Tulshi-had offered 
to pay. ` The Court: of'first instance decreed 
the plaintiff's claim but’ that decree’ was 
reverséd-by thelower Appellate Court which 
dismissed the-suit on the, ground that in 


the previous suit- four of the plaintiffs; 


“though -not nominally parties to the suit, 


wete: in. reality represented in it By: the. 
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adult members of the: family, one: cf. whom 
was the managing member of that family: 
Upon second appeal to. this: Court, the 
learned Judge who. heard. the -appeal 
decreed. the: claim. practically om the sole 
ground that tbe present. plaintifis were - 
not named as defendants to..the previcus 
suit. We are unable. to -agree with: that 
view of the learned Judge.  I£.as a matter 
of fact, the whole of the family-was repte- 
sented in the previous. suit through the 
managing. member. of the.family, the.present 
plaintiffs. must be taken to. have been- duly 
represented. in that suit. It.was not-neces- | 
sary that he should have been: described: as 
manager or that in. the. plaint it should 
have been stated specifically that.the de- 
fendants to the suit represented: not only 
themselves but also. the minor members 
of the family. It was suficient if, in reality; 
the whole of the family was represented 
by the persons who were named:as defendants 
to the suit. As has beenstated. above, im 
fact, every adult member of the: family 
was made a defendant to the suit.: It 


js. true that it was unnecessary. to: make 


every adult member a defendant if they 
were represented by the. managing member, 
but if, for the sake of precaution, the adult 
members were made parties to the suit, 
that did not affect the real nature.of the suit: 
This was the view which was held.in.the case 
of Hori.Lal v.. Nimman Kunwar (1).. The 
lower. Appellate Court found that. by reason 
of the compromise the present appellants 
were, not prejudiced. The compromise was 
obviously ‘a reasonable one, and nothing 
was brought forward.in. this suit to show 
that thee adult- members. ofthe: family did 
not properly represent. the interest of the 
plaintiffs, in the previous. litigation. -In 
these circumstances, we, are .of .opinion 
that the decree of thelower Appellate Court 
was right. We.allow the appeal, set aside 
the.decree of this Court and restore.that of 
the lower Appellate.Court. "The: appellant : 
will have his costs of both hearings in:this 
Court. : 


E o4 Abpea allowed: 
(1), 15 Ind, Cas. 126; 34. À. 549; 9. AnD. Je. 
19. . | RE 
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'" PRIVY COUNCIL: 
FROM THE BOMBAY HIGH COURT: 
November 21, 1922.' =" 


APPEAL 


- 


Present -—Lord Dunedin, Lord Phillimore, ' 


Sir John Edge, and Mr. Ameer Ali: 

NUR MAHOMED PEERBHOV AND 

ANOTIIER—-DEFENDANTS—~APPELLANTS 
Uer Sus 


 DINSHAW HORMASJI MOTIWALLA ' 


. AND ANOTHER—PLAINTIFFS— RESPONDENTS. 
Couri-sale— Antecedent claim— Notice— Transfer 
.of Property Act (I V of 1882), s. 40. l 


Where a person purchases at a Court-sale, his ` 


title cannot be invalidated by vague references 
to antecedent contracts. fp. 627, col. 2.] 
In the case.of the Court-sale of certain prop- 

erty. belonging to A. which he had contracted to 
sell to one `B., a Pleader acting -où behalf of the 
latter arrived at the sale about an hour after it 
had begun and after reading the agreement 
'* between B and A, which was in English, made a 
general statement in the vernacular that his client 
would claim the property, saying further, that his 
client would himself bid at the sale. The question 
was whether the purchaser had sufficient notice of 
the contract sothat B.conld enforce his claim 
against him under section 4o of the Transfer ‘of 
Property Act : 

Held, that the statements made by the pleader 
fell far short of such unequivocal notice as was 
required in the case of a Court-sale. [p.-628, col. 1. 


Appeal from the Bombay High Court, 

Mr: Lowndes, K. C.,and Mr. Ratkes, for 
the Appellants. 

Mr. DeGruyther, K.C., and Mr. K. Erown, 
forthe Respondents. . MEC 


-r 


s JUDGMENT, 

Lord Dunedin. —The suit in which these 
two consolidated appeals Have arisen was 
brought in the Court of the Férst Class Sub- 
ordinate Judge of Thana on the 11th August 
.I913 -by Dinshaw Hormasji Motiwalla 
against Adam Haji Jacob, alias. Adam 
Abdulla Patel, Nur Mahomed Peerbhai Damji, 
whó.is defendant No. 2, and Waman Ganesh 
Désai, the defendant No. 3, to obtain under 
the Specific Relief Act, 1877, a decree for 
the specific performance ofacontract of. sale 
of the 17th July 1912 by which it was agreed 
that Adam Haji Jacob should sell-and con- 
vey to Motiwalla, and Motiwalla should pur- 


chase “ all that piece or parcel of land with | 


the bungalow, trees, plants, shrubs, etc., and 
a wells tanding thereon, situate, lying and 
being at Hilt Road, Bandra, in the Thana 
District, Sub-District Bandra, admeasuring 


about 5,000 square yards, ibearing Municipal . 
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No: 139 and City Survey No. 136, and bear: 
ing Collector's Survey No. 17, Pot Nos. 2, 3, 4 
and 5, ad measuring 25 'Gunthas, and bounded, 
on the East by property of Rustomji Mun- 
cherji Jasawala, on the West by property 
of Burjorji Ghamat, on the South by Go- 
vernment Hill Road, and on the North by 
the lánd'of Mr. Dias, and which, said pre- 
mises are particularly described in the title- 
deed now in the possession of the mort- 
gagees Sorabshah and  Pircjsha^ Framji 
Bàndrawalo," for the price-of Rs. 15,600, of 
which Rs: r,000 were, in, compliance with 
the contract, paid as earnest money by 
Motiwalla to Adam HajiJacob on the execu- 
tion of the contract. The purchase was to be 
completed within two months from the 17th 
July 1i9r2. The contract was registered 
by the Sub-Registrar of Bandra on the 22nd 
July 19:2. The only relief prayed for, 
to which it is necessary to refer, may, in 
effect, be briefly stated as follows :-—That 


. it should be decreed that Adam Haji Jacob, 


and the defendants Nos. 2 and'3, should exe- 
cute a deed of sale in favour of Motiwalla, of 
property described as bearing Municipal 
No. 139, and that Adam Haji Jacob 
should execute a deed of sale, in favour of 
Motiwalla; of the property described as 
bearing Collectors Survey No.. 17, Wot 
Nos. 2, 3, 4 and 5. | ME 
Adam Haji Jacob, by his written state- 
ment, admitted that the contract of the ryth 
July 1912 was made and that he had receiv- 
ed asearnestmoney Rs. 1,000, and pleaded, ` 


- in effect, that he was ready and will ng to con-. 


vey to Mot.walla the property bearing Collec- 
tors No. 17, Pot Nos.2,3,4 and 5, but 
that he was unable.to convey to Motiwalla : 
the property bearing Munic pal No. 139, 
as it had been sold on the 25th April 1913 
to the defendant No. 2,in execution of a 
decree against him, Adam Haji Jacob. 

The defendants Nos. 2 and 3, who claimed 
title under the Court-sale of the 25th April 
1913 sepárately filed written statements, in 
which they pleaded that the contract of the 
17th July, 1912, was vo.d under section 64 of 
the Code of Civil Procedure, 1908. They also 
pleaded-that ‘all the property, in respect of 
which specific performance was claimed by 


- Motiwalla, was purchased at the Court-sale 


of the 25th April 1913 by the -defendant 
No. 2, and they further pleaded severa]. 
other matters, which, in the view that thei, 


i 
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Lordships take of the case, need not be con- 
sidered by them. 

To the al'egation that the who'e property 
was inc uded in the Court-sale the plaintiff 
replied that on the face of the sale only 
the property bearing Municipal No. 139 
was included. 

The history of the various execttions 
. as regards the lands in quest'on are, as given 

by the learned Judges of the Court of Appeal, 
-as follows :— 

‘On the roth of August IgII an attach- 
ment was levied by a judgment-creditor 
under Darkhast No. 32 of 1911, and in June 
1912 the property was put up for sale after 

. being attached. On the 29th of August 
I912 the judgment-debtor, that is, the first 
defendant, paid in the whole of the decretal 
amount .and costs, and, therefore, the sale 
was not confirned, and the Darkhast pro- 

' ceedings were struck off on the rst of October 
I912.» Before the payment of the decretal 
amount, namely, on the oth of August 1912, 

another Darkhast was taken out by another 

- decree-holder, being Darkhast No. 120 of 
X912, and on the roth of August the property 
was attached under that Darkhast. On 

-- the r2th of August the new decree-holder 
applied for rateable distribution of the pro- 
ceeds of sale of the property. That appli- 

cation was refused on the ground that the 
money which had then been lodged in Court 
was not money realised in execution, but 

.paid him in order to avoid the completion 
of execution, and there were, therefore, no 
assets rateably distributable. His appli- 

cation having been refused, the second 
decree-holder applied for sale of the attached 
property, which was accordingly sold on the 
25th of April 1913. It was purchasedby the 

second defendant for a sum of Rs. 11,500. 
On payment of the  purchase-money 

by the second defendant, it became distri- 

butable under the provisions of section 73 
of the Code, and would be assets which those 
entitled to rateable distribution would look 
to so far as there had been execution under 
the attachment at that time subsisting." 

.. The description of the property as given 

` in the prohibitory order of the roth August 

I9IXr was as follows :— 

Creditors of Adam Haji- Jacob had obtain- 
. ed-against him a money-decree, and in exe- 

cution of that decree they, on the 19th 
August I9II, obtained from the Court exe- 


cuting that décree a prohibitory order and 
attachment cf the clowirg immoveable 
property of Adam Haji Jacob :— 

“1 One tiled house on the Hill Reed at 
Kasba Bandra in Taluka Salsette, District 
Thana, having fourslopes and walls of earth 


_and stones (together with) the grourd and 


the tenement, the front yard and the rear 
yard and the out-house and (together with) 
the room for preparing food and the kitchen 
and a hut of (i.e., thatched with) palm-leaves 
for Mali (gardener) and (together with) one 
other small stable (roofed) with Mangalore 
tiles and a water-well and a privy and the 
pipe and (all) the appurtenances thereto. 
This house bears Municipal No. 139. (The 
house) including the fruit-bearing and flower- 
bearing trees and shrubs standing in the 
compound of this house and together with : 
the fences and hedges. The four boundaries 
hereof are as follows:—The same is bounded 
on the east partly by a stone wall and partly 
by a Mendi hedge and beyond that there 
is the property of Jehangir Rustomji Jasa- 
wala; on the west by the stone wall belong- 
ing to the defendant himself, and beyond 
that there is the property of Burjorji Navroji 
Ghamat ; on the south by the public road 
and on the north by the following Survey 
Nos. in the Saja of Kasba Bandra :— ` 














Survey Pot |Fa(1n1) Assess- 
No. |No. No. | Land. | ment 
A. Rs. A. P. 
17 BT. xs o 44) x 0 6 
. 17 | 3-4 scs o 43 I 0 oO 
17 | 4] .. o 3i21| 3 o 0 
17 © 5] ... 0 d' r0 o" 


PLC SPS ELD S UNS, AIC. ; SENEC NA, a. JH 

Now, the schedule of the prohibitory order 
of the attachment of the roth August 1912 
specifies the property as being Municipal 
No. 139, and gives first the description 
of the property as given in the order of the 
roth August rgir without specifying the 
boundaries. It is clear, therefore, that the 
sale of the 25th April. 1913. which ferms 
the title of delendants Nos. 2 and 3 cannot 
include the land described as Survey No. 17, 
Pot Nos. 2, 3, 4 and 5. 

The Subordinate Judge dismissed the 
suit upon the ground that the contract of 
which the plaintiff asks specific performance 
was made unavailable in respect of section 
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6; of the Code of Civil Procedure, 1908. 
That section is as follows :— | 

‘Where an attachment has been made 
any private transfer or delivery of the prop- 
erty attached or of any interest therein 
and any payment to the judgment-debtor of 
any debt, dividend or other monies contrarv 
to such attachment, shall be void as against 
all claims enforceable under the attachment. 

 Explanation.—Tor the purposes of this 
Section, claims enforceable under an attach- 

ment include claims for the rateable distri- 
bution of assets.” 

With section 64 should beread section 73 
of that Code, which, so far as it is material 
in considering the facts of this case, is as 
follows :— | 

'* (x).— Where assets are held by a Court 
and more persons than one bave, before the 
ieceipt of such assets, made application to 
the Court for the execution of decrees for 
the payment of money passed against the 
same iudgment-debtor and have not obtained 
satisfaction thereof, the assets, after deduct- 
ing the costs of realisation, shall be rateably 
distributed among all such persons.” 

The Court of Appeal reversed this judg- 
ment and gave decree for specific perform- 
ance. 

The. difference of opinion lay in this. 
The learned Subordinate Judge, relying on 
a judgment reported as Bibi Miyakham v. 
Gulabchand Ramchand (x), held that, as 
section 64 with its Explanation made any 
transfer to follow on the contract void in a 
question with persons having a claim for 
rateable distribution, and as the executing 
. creditor under the attachmen’ of the oth 
August 1912 had applied for rateable dis- 
tribution under the attachment of the 19th 
August I9rII before the proceedings under 
that attachment were finally closed, that 
kept, so to speak, any transfer in respect 
of the contract of July 1912 void until it 
was made finally void against him by the 
prohibitory order under his own attachment 
of the oth August 19:2. 

'The Court of Appeal held that as the con- 
tract of July rqt2 was only a contract to 
sell, and not a transfer with delivery of any 
property or interest, section 64 had no 
application. They then held that section 
40 of the Transfer of Property Act directly 


` (1) 12 Ind, Cas, 923; 13 Bom, L., R. 1189, 


applied, and that in the terms of that section 
the plaintiff was .a person entitled to 
the benefit of en obligation arising out of 
contract and annexed to the ownership of 
immoveable property, and, as such, entitled 
to enforce it against a transferee with notice 
and they held that the buyers at the Court- 
sale bad notice of the contract. l 

The point raised by the learned Judge 
seems to their Lordships to be one of con- 
siderable difficulty, and not as easily to be - 
disposed of as was done by the learned 
Judges of the Court. of Appeal. In particu- 
lar, it would have to be considered . whether 
what was said in the case of Mina Kumari 
Bibi v. Bijoy Singh (2) has any bearing on 
the question, or whether that case is rendered 
inapplicable owing to the difference of 
phraseology of section 64 of the Civil Pro- 
cedure Code of 1908 from section 276 of the 
Code of Civil Procedure of 1882, under which 
that case was determined. It would also 
have to be considered whether at any given 
moment the plaintiff was able to get specific 
performance. Their Lordships, if it had 
been necessary to determine these questions, 
would have ‘required further argument. 
But they do not now think it necessary to 
decide the question, because they think the 
plaintiffs case fails on another ground.. | 

Assuming that section 64 has no effect, 
and that section 40 of the Transfer of Prop- 
erty Act has full scope, it is only if the 
purchaser at the judicial sale bought with 
notice of the contract that it could be en- 
forced against him. Now, on this point the 
evidence seems to their Lordships quite un- 
satisfactory. Judicial sales would be robbed 
of all their security if vague references to 
antecedent contracts could be held to in- 
validate the buyer's title. The notice given 
here is said to have been given by a Mr. 
Kirtikar, a Pleader, acting on behalf of the 
plaintiff. But Mr. Kirtikar did not arrive 
at the sale until 4 P.M,, the sale being begun 
before 3 Pp. M. He says he read the agree- 
ment, which was in English, but that he 
made a general statement in the vernacular 
that his client would claim the property; 
further, that the plaintiff himself would bid 


(2) 4o Ind. Cas. 242 44 I A. 72at p. 78: 1 P 
L. W. 425: 5 Ll. W. 711; 32 M. L. J. 425: 21 C. 
W.N.585;21 M. L. T. 344; 15 åA. L. J. 382; 25 
C. L. J. 508; r9 Bom. L. R. 424: (1917) M; W. N. 
4731 44 €. 662 (P. CJ, 
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at the sale. Kirtikar’s statements are dè- 
nied by the defendants’ witnesses. But 
taking them at their best, they - eem to. their 
Lordships far short of such unequivocal 
notice as ought, they think, to have been 
given in the. case of a Court-sale. 

Their Lordships think that the plaintiff 
fails in his case, The result is that, inas- 
“much as their Lordships have already held 
that the appellants have not purchased 
plots Pot Nos..2, 3, 4 and 5, and have no 
locus standi to resist the plaintiffs claim 
in respect of those plots, but that, on the 
other hand, they have made out their claim 
to retain plot Municipal No. 139, the 
decree for specific performance cannot stand, 
and the appeal must be allowed; but the 
first respondent should have liberty to apply 
in the High Court, if so advised, to have a 
decree, for specific performance in respect 
of plots Pot Nos. 2, 3, 4 and 5, upon 
such terms as to the Court may seem just. 
The order of the Subordinate Judge that 
Adam Haji Jacob should re-pay Motiwalla 
Rs. 1,000 should stand. The appeal from 
the decree of the High Court in Adam Haji 
Jacob's appeal to the High Court should be 
dismissed. The appellants will have the 
costs of the consolidated appeals. Their 
Lordships wiil -humbly advise, His Majesty 

* accordingly. 
| N. H. 


— 


Appeal parily allowed. 
. Solicitors for the Appellants.—Messrs. T. 
L. Wilson & Co, 
Solicitors for the Respondents.— Messrs: 
Ashurst, Morris, Crish & Co. 
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ALLAHABAD HIGH COURT. 

. Crv, Revision No 104 OF 1922. 
E January 24, 1923. 
Present -—Mr. Justice Walsh and Mr. Justice 
Ryves. 

Musammat SUKHRANI KUNWAR 

—OPPOSITE PARTY-—AÀPPLICAN? 
UEF SMS 
^BHUKHAN SINGH AND OTHERS—APP- 

o^. . — LICANTS—RESPONDEN'8. 

U. P. Town Improvement Act( VIII of 1919), 
-ss. 56 to 59— Question arising under Act— Re- 
ference by Land Acquisition Officer to District 
Judge— Jurisdiction to make or consider such 
veference— Improvement Trust Tribunal, decision 
as to existence of, legality of. a Ue 
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.A Land Acquisition Officer has no power to 
refer a question arising under the Town Improve- 
meut Act to a Distr ct Judge, nor has a District 
Judge jurisdiction to consider whether the Im- 
provement Trust Tribunal has ceased to exist 
or not, and if he decides that it has ceased to exist 
his decision is in direct breach of the provisions 
of sections 56 to 59 of the Town Improvement Act. 


Civil revision from an order of the Dis- 
trict Judge, Cawnpore, dated the 7th July 
1922. 

Mr. A. P. Dube, for the Applicant. 

Mr. Gulzart Lal, for the Opposite Parties. 

sUDGMENT.—This is a plain case. 
Under the United Provinces Town Improve- 
ment Act, No.. VIII- of roro, of the Local 
Legislature, a tribunal has been constituted 
which, according to section 57 of that Act, 
has to perform the functions of the Court 
with reference to the acquisition of land 
for the Trust under the Land Acquisition Act 
of 1894. In other words, the new tribunal is 
substituted forthe old Court with which every 
body is familiar under the 1894 Act. The 
constitution of that Court is provided for by 
section 59 which covers all possible contin- 
gencies and provides for tke appointment 
of a person to fill a vacancy created hy a 
member of the tribunal who is absent 
either from illness or other unavoidable 
cause.. For some reason or another which 
is immaterial for the purpose of this judg- 
ment, the Acquisition Officer referred a 
question arising under the Town Improve 
ment Act to the District Judge, although 
a question arising in respect of the acquisi- 
tion of the same land by the Improvement 
Trust had already been before the Improve- 
ment Trust Tribunal. He had no power 
to do anything of the kind, and the Judge 
‘ought to have refused to entertain the 
matter. However, he did net, but, withont the 
slightest jurisdiction, proceeded to consider 
whether. he had jurisdiction or not. He 
has decided, on grounds which are quite ` 
unintelligible to us, that the Tnkunal con- 
stituted under the 1919 Act has ceased 
to exist. He has gone on presumably to 
hold that he is its natural successor. But 
this is quite immaterial. It is abundantly 
clear that it has not ceased to exist, and that 
the Judge had ro jurisdiction to cencider 
“whether it had or it had not. A decision 
by the District Judge of Cawnpare that 
it had ceased to exist, is equivalent to a 
sentence of death upon the Tribunal, and 
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is a decision in direct breach of the pro- 
visions of sections 56 to 59 of the Town Im- 
Lrovemsnt Act, and of such serious import 
as to wreck the whole of the machinery 
carefully created by Government for the 
determination of questions under this Act. 
We have no alternative but to quash the 
order. The parties must bear their own 
costs in the Court below. In this Court 
. the applicant is entitled to his costs wit 

fees on the higher scale. l 


ir, xS D; Order quashed. 





PRIVY COUNCIL. 


APPEAI, FROM THE OUDH JUDICIAL COMM)S- 


SION RS COURT. 
November 28, 1922. 
Presen' -—I,ord Buckmaster, Sir John 
Edge, Sir Lawrence Jenkins, Kr., and Lord 
; Salvesen. 
Thakurain HARNATH KUAR-— 
PLAINTIFF—APPELLANT 
UE SiS 
Thakur INDAR BAHADUR SINGH-- 
DZEFENDANT— RESPONDENT. 

Oudh Estates Act (I of 1869)—Widow, Suc- 
cession to— Reversionev, status of— Contract Act 
(IX of 1872), s. 65— Transfer, void—Transferee, 
vights of—compensation. n 

Under the Oudh Estates Act the succession to 
collaterals of a Hindu deceased male holder opens 
on the death of his widow just as under the Hindu 
Law, and inasmuch as a revetsioner has no more 
than an expectancy, he has no interest which he is 
competent to transfer or bind. [p. 630, col. i.] 

An agreement discovered to be void is one_dis- 
covered to be not enforceable by law, and, on 
the language of section 65 of the Contract Act, 
would iaclade an agreement that was void in that 
sense fro:n its inception as distinct froh a contract 
that becomes void. [p. 630, col 2.) 7 

Where an instrument of transfer is discovered 
to be void, because its subject-matter is incapable 
of being bound in the manner stipulated, the trans- 
feree is eatitlel to recover co.npensation, which 
shoald include tae sum advanced by him and also 
interest at 6 per cent fromthe date of the suit. 
fp. 630, col. 2. l S 

Appeal troin a decree of the Oudh Judicial 
Coiumissioner's Court, Mr. Lindsay, J. C. and 
Mr. Stuart, A. J. C., dated the 2oth March 
I918, reported as 47 Ind. Cas. «r4, affirm- 
iny a decree of the Suv-Judge; Bara Banki, 
datea tbe 3rd August 1915. 

Mr. Loundes, K.C., and Mr..Dube, for the 
Appellant. ENS 

Mr. DeGruyther, K.C., and Mr. Parekk, 
for the Respondent. - : | a 
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.JUDGMENT, 

Sir Lawrence  Jeaski:s.— This is an 
appeal from a decree, dated the 20th March 
I918, of the Court of the Judicial Commis- 
sioner of Oudh, which affirmed a decree, 
dated the 3rd August 1915, of the Subordinate 
Judge of Bara Banki. 

The suit is for the possession of the vil- 
lages specified in the plaint with an alter- 
native prayer for the payment of morey. 
, Both the lower Courts have decided adverse- 
ly to the plaintiff on each of the e claims, 
and the suit has been dismissed with costs. 
From this decision the present appeal has 
been preferred. 

The plaintiff’s claim.to the villages rests 
on an instrument which purports-to have 
been a transfer on sale executed on the 2nd 
January 1880 by the defendant, Indar 
Bahadur Singh, in favour of Rachpal Singh, 
the plaintiff's deceased husband. 

The villages were part of two Ta uqas 
in Oudh, known as Paska and lLjilar, and 
ownd by Thakur Neipel Singh, whos name 
was entered i. List II attached to the Ouch 
Estates Act i of 1669, as.essates which, 
according to the custom of the family; o. di- 
narily devolved upon a single heir. ` 

Thakur Naipal Singh died c ildless cn 
the 28th October 1873 leaving him surviv- 
ing his two widows, Thakura.n Iklas Kua:* 

and Tha.urain Ckoti. Accordingío Hindu 
Law, the defendant Indar Singh was the 
next r.versionor. The widows set up a Will as 
that of their deceased husbend, and claimed 
that it empowered them to adopt. Indar 
Singh thereupon instituted a suit zgainst 
them and the Court of Waids, who had 

-taken over the estates, and, by the decice 
of the Deputy Commissioner of Bara B. nki, 
dated the 22nd October 1878, the alieged 
Will.was declared void and inva id, - and 
Indar Singh was' declared “ entitled to 
succeed to Paska and ljlar estates on th 

death of the last surviving widow of the 
late Naipal Singh." / dw 

It is the plaintiff's case that.in 1858 
her husband, Rachpal Singh, advanced 
Rs. 20,000 for this litigation and other ex- 
pen es to Indar Sigh, who was a poor man, 
and that in 1880, on a further advance of 
Rs. 5,000, Indar Singh executed theinstru- 
ment of transfer on which this suit is brought, 

Both Courts have held that the transier 
w:.S- inoperative, as. Indar-singh at its (ate 
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ha 1 no interest capable of transfer but merely 


an expectancy. 

“ It cannot be disout d that, according to 
the ordinary Hindu Law, this is the true 
view, but the plaintiff, to escape from this 
predicament, contends that the rights of 
Indar Singh must be determind by reference 
to the provisions of the Oudh Estates Act 
and the declaration contained in the Deputy 
Commissioner's decree. 

Whatever the view that may once have 
prevailed, it is now established that under 
the Oudh Estates Act the succession to 
collaterals opens on the death of the widow 
just as under the ordinary Hindu law, and 
it necessarily follows that in January 1880 
Indar Singh had no more than an expect- 
ancy, and so had no interest in the villages 
which he was competent to transfer or bind. 

Nor, in their Lordships’ opinion, was this 
position modified by the Deputy Commis- 
sioner’s decree. As the suit was constituted, 
the Deputy Commissioner could only have 
made a declaration binding on the widows 
and the Cou:t of Wards, and it certainly 
was not within his competence to make a 
valid declaration that would create in Indar 
Singh’s favour an interest in the villages 
that did not otherwise exist. The claim 
for possession was, therefore, rightly -re- 
jected. 

And so it becomes necessary to consider 
the.claim for payment of money. The 
amount demanded is Rs. 1,28,033-4-8, and 
this is made up of Rs. 25,000 principal 
and Rs. I,03,033-4-8 interest at Rs. 1 per 
cent. per month from the 2nd January 
1880 to the 5th May 1914. 

The payment of the Rs. 25,000 is estab- 
lished, and the defendant's pleas that the 
instrument of the 2nd January 1880 was 
executed under undue influence and was 
extortionate have failed, but the claim for 
recovery of the money has been held to be 
barred by limitation. 

Before this Board, the claim has been 
based on section 65'of the Contract Act. 
It is there provided that, ' when an agree- 
ment is discovered to be void, or when a 
contract becomes void, any person who has 
received any advantage under such agree- 
ment or contract is bound to restore it, or 
to make compensation for it, to the person 
from whom he received it." 

So framed, the plaintiff's claim to com- 
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pensation rests, not ov any principle or for- 
mula of Ea list Law, ut on the words cf 
this section, and it has to be seen whether 
the facts of this case come within its sccpe. 
The section deals with (a) agreements and 
(b) contracts. The distinction between them 
is apparent from section 2. By clause (e) 
every promise and every set of promises 
forming the consideration for each other is 
an agreement, and by clause (4) an agree- 
ment enforceable by law is a contract. Sec- 
tion 65, therefore, deals with (a) agreements 
enforceable by law and (b) with agreements 
not so enforceable. By clause (g) an agree- 
ment not enforceable by law is said to be 
void. 

Án agreement, therefore, discovered to 
be void is one discovered to be not enforce- 
able by law, and, on the language of the 
section, would include an agreement that 
was void in that sense from its inception as 
distinct from a contract that becomes void. 

The agreement here was manifestly void 
from its inception, and it was void because 
its subject-matter was incapable of being 
bound in the manner stipulated. 

Though this aspect of the case has not 
been satisfactorily presented or developed in 
the pleadings and the proceedings before 
the lower Courts, their Lordships think 
there are materials on the record from which 
it may be fairly inferred in the peculiar cir- 
cumstances of this case that there was a 
misapprehension as to the private rights of 
Indar Singh in the villages which he pur- 
ported to sell by the nstrument of the 2nd 
January 1880 and that the true nature 
of those rights was not discovered by the 
plaintiff of Rachpal Singh earlier than the 
time at which his demand for possession was 
resisted, and that was well within the period 
of limitation. 

It was thus that the agreement was dis- 
covered to be void, and the discovery in 
their Lordships' view was one within the 
words and the meaning of section 65 of the 
Contract Act. 

The plaintiff, therefore, though not en- 
titled to recover possession of the villages, 
is entitled to recover compensation, and in 
assessing that compensation their Lordships 
consider it should include the sum of 
Rs. 25,000 found by bo h Courts to have been 
paid to Indar Singh, and also, in the circum 
stances of this case, interest, not at the rate 
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„or for the period claimed by the plaintiff, 
but at 6 per cent. from the date of the insti- 
tution of this suit. Their Lordships will, 
therefore, humbly advise His Majesty that 
the decree under appeal should be varied 
in accordance with this opinion, and that 
the respondent should pay the costs of the 
plaintiff in both the lower Courts. The 
costs of this appeal must be paid by the re- 
spondent. 


Appeal allowed; Decree varid. 
W. C. A. : 


Solicitors for the Appellants :—Messrs. 
Barrow, Rogers & Nevill. 

Solicitors for the Respondents.—Messrs. 
T. L. Wilson & Co. 


ALLAHABAD HIGH COURT, 
Crvi, REVISION No. 83 OF 1922. 
January II, 1923. 

Present :-—Sir Grimwood Mears, Kr., Chief 
Justice, and Justice Sir P. C. Banerji, Kr. 
SHEO RAM KOERI AND OTHERS— 
PLAINTIFFS— APPLICANTS 
VEYSUS 
Musammat IKRAMUNNISSA BIBI AND 
OrHERS—DEFENDANTS—RE:PONDENTS. 

Limitation Act (IX of 1908), s. 18— Fraud— 
Civil Procedure Code (Act V of 1908), O. XX I, 


*. Qgo—Execution sale—Sale confivmed— Applica- 
tion to set aside Sale— Fraud — Limitation. 


Under section 18 of the Limitation Act 
where irregularities affecting the validity of 
an execution sale have, by the fraud of the decree- 
holder or third parties, been kept concealed from 
the judgment-debtor, the judgment-debtor is 
entitled, whether the sale has been confirmed or 
not, to make, as against the person guilty of the 
fraud or accessory thereto, such application if 
aay, under O. XXI, r go, Civil Procedure 
Code, as he may be entitled to make, ana his time 
for making it will be computed from the time 
when the fraud fitst became known to him. -The 
confirmation of the sale cannot be allowed to be 
used as a shield for the fraud by which the Court 
a been induced to make the sale itself. [p. 632, 
col. 2.] 

Mohendro Narain Chaturat v. Gopal Mondul, 
17 C. 769; 8 Ind. Dec. {N S.) 1056, followed. 

Gobind Chandra Majumdar v. Uma Charan 
2 14 C. 679; 7 Inl. Dec. (N. S.) 450, dissented 
Om. 

Civil revision from an order of the Sub- 
ordinate Judge, Jaunpur, dated the 3rd 
April 1922. 
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Dr. K. N. Katju, for the Applicants, 

Messrs. Igbal Ahmad and Mushtaq Ahmad, ` 
for the. Opposite Parties. 

JUDGMENT.—This is an application in 
revision which raises a question whether 
section 18 of the Limitation Act applies 
when a sale in execution proceedings has 
already been confirmed. On the 2oth 
August 1912 Sheo Ram obtained a final 
decree in a suit upon a mortgage for Rs. 685. 
On the 21st of January 1913, he took steps 
in execution. The property in question 
was advertised for sale and on the 
21st of April 1913 was sold. The decree- 
holder had obtained permission to bid and 
in fact he bought the property on that day. 
On the 23rd of May 1913 the sale was con- 
firmed. On the 23rd of June 1913, the 
guardian of the judgment-debtor, who’ 
throughout all the proceedings was a luna- 
tic, asked that the sale might be set aside, 
and he alleged a series of acts and calculated 
omissions by the decree-holder, and other. 
conduct of the decree-holder and third 
parties, which pointed to fraud on the part 
of the decree-holder. It is said that before: 
the Execution Court had time to consider 
that application on its merits, a suit was 
filed to set aside the decree on the ground 
of fraud. That suit was, in fact filed some 
eighteen months after the filing of the appli- 
cation, namely, in December 1914. eIn 
June r9gr5 that suit was dismissed by the 
First Court, in May of 1916 by the lower 
Appellate Court, and in July of 1918 was 
dismissed by this High Court. Thereupon 
the application filed on the 23rd of June 
1913 was taken up by the Munsif on the 
rith of January 1919, and he passed an 
order setting aside the sale. From that 
order there was an appeal. The matter was’ 
remanded on two occasions for certain 
findings, but, ultimately, on the 3rd of April 
1922, Mr. Ali Ausat confirmed the order 
of the Munsif and set aside the sale of the 
2rst of April 1913. The learned Subordi- 
nate Judge set out various charges of fraud 
which he held had been established against 
the decree-holder. We are sitting here.in 
revision, and even if we disagreed with him, 
we should nevertheless be bound to accept 
his find ngs. The po nt taken by the decree- 
holder is this, that the sale having been 
confirmed on the 23rd of May 1913 from 
that day the Execution Court had no power 
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to make any order varying that confirma- 


tion,:or setting aside, or in any way dealing 
with it, it being plainly stated by Dr. Katju 


that the right. view to take of that order of - 


the. 23rd of May 1913 is that when it was 
‚passed the Execution Court became wholly 
functus oficio. On the other side, it is said 
that :‘whilst.in a case in which no fraud was 
alleged, the 21st of May 1913 would have 
` been the last date upon which the judgment- 
debtor could have raised objection, neverthe- 
less in a case of fraud an application can be 
made even after the thirty days provided the 
judgment-debtor can show circumstances 
which bring him within the words of section 
18-.of the Limitation Act of 1908. Omit- 
ting the words which are not relevent to 
this matter, section 18 is as follows :— 
“ Where any person having.a right to make 
an application has by means of fraud been 
kept from the knowledge of such right, the 
time limited for making an application 
against the person guilty of the fraud shall 
be computed from the time when the fraud 
first became known to the person injuri- 
ously affected thereby ". The question as 
to whether in fact the judgment debtor had 
been kept from the knowledge.of his right 
to make an application by.means of fraud 


was one of the matters into which the Sub- ' 


ordinate Judge.enquired, and he was satis- 
fied that the circumstances which would 
have.entitled the: guardian of the judgment- 
debtor to make an appbcation, did not come 
to,the knowledge of the guardian until the 
3rd of June 1913, and that, therefore, an 
application by him could have been made 
at any time between the 3rd of June and 
for 30 days thereafter. He did, in fact, 
make, an application -on the 23rd of june. 
-The question which: we, have to decide is 
whether that application made as it was on 
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. days of the sale, and the fact that the sale 
has been confirmed by the Court in ignor- 
ance of the fraud is no bar to his applica- 
tion, and dces not stand as a bar in any 
further order which the Court may make. 
This matter was considered in the case of 
Mohendro Narain Chaturaj v. Gopal Mondul 
(I) in the year 1890. "There the very same 
point was taken that the sale having been ~ 
confirmed, section 18 was inapplicable. Mr. 
Justice Pigot et page 776* dissented fr^m 
the expression of opiumon in tne case of 
Gobind Chandra Majumdar v. Uma Charan 
Sen (2) and said as tollows :—'' I think that 
under section r8 of the Limitation Act, 
where irregularities affecting the validity 
of the sale have been, by the fraud ot the 
judgment-creditor or other parties to. the 
sale, been kept concealed from the judg- 
ment-debtor, he is entitled, whether the 
sale has been confirmed or not, to make, as 
against the person guilty of the fraud or 
accessory thereto, such application, if any, 
under section 311 as he may be entitled. to 
make his time tor making it being computed 
from the time when the fraud first became 
known to him. The confirmation of the sale 
ought not to be used as a shield for the fraud 
by which the Court has been induced to 
make the sale itself.” Aswe arein- complete 
agreement with that expression of opinion 
by the tearned Judge, it follows that this 
application in ievis.on must fail We ac- 


. COruingly reject ii wi.h costs and ‘tees on 


the higher scale. 
$. D. ; Appucation vejezted. 
(1) 17 C. 969; 8 Ind. Dec ( . 3.) 1253. 
(2) 14 C. 679; 7 Ind Des. (x. S.) 450. 
*rage ot 17 C*—[::a.;. 
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the. 231d of June was not, in every way, as . 


legally efficacious as if it had been made . 


-within 30 days of the date of the sale. -We 
-are of opinion that this is an enabling sec- 
‘tion which does extend the time, and which 
when the person aggrieved shows facts 


“which establish a iraud, and shows that by . 


means of that fraud he has been kept from 


“his knowledge of.his right to make an appli- | 


` cation, he can, on the establishment of those 
matters, if he makes his applicatioa within 


. 4,80 days; he in all respects is in Lhe same posi- ! '; Eyidonce 4 fpwmative proposition—Conficinz 


.. 09; as if. he, were making.it within the 39 
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i PRIVY COUNGIL. 
APPEAL FROM THE CALCUTA Hi.n Court, 
December I, 1922. 
.Present;—lLord Atkinson, lord Summer, 
Lord Cars n and Mr. Ameer Ali. | 
Srimatt SARA1KUMARI. DASI 
5 oi—PLAINTIRE-—— ÀÁPPELLANT 
ha L8 5 Ur US 
AMULLYADHAN KUNDU AND OTHEaS 
.DEFNDANTS— RESPONDENTS. 


evidence tendered against propositio Proposition, 
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whether — established — Circumstantial evidence— not the compromise of a certain suit insti- 
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An affirmative proposition is not established 
by showing that íhe evidence of witnesses who 
depose to a contrary negative proposition is not 


reliable. The proposition that a person. consent-. 


ed to a compromise is an affirmative proposi- 
tion, and if there is a conflict of evidence on 
the point of consent, some witnesses asserting 
that he did consent, some to the contrary, it 
would be perfectly legitimate to take into consi- 
deration circumstantial evidence with a view to 
_ show that evidence of the first class was true and 
that of the second class false. [p. 633,:col. 2; 
. 634, col. 1.) 
E Where a Vakil is appointed by a power-of-attor- 
ney to argue the case of the executant, to inspect 
records, execute documents and deposit and 
` withdraw monies and do all such other acts, such 
power-of-attorney does not endow the Vakil with 
power or authority to compromise the suit he is 
thus retained to argue. [p. 634, col. r] | 
Owing to the secluded life parda-nashin ladies 
live, and the consequent inexperience in the con- 
duct of business, legal or other, the law throws 
its protection around them. In the case of deeds 
and powers, therefore, executed by such ladies 
it is requisite that those who rely on them should 
satisfy the Court, by the strongest and most 


satisfactory evidence, that they have been ex- 


plained to and understood by those who exe- 
cuted them, and that the transaction was real 
ond bona fide and that disinterested and compe- 
tent persons, with a fair understanding of the 
whole matter, advised the lady to execute it. 
[p. 637, col. 2.] | | 
Tacoordeen Tewarry v. Nawab Syed Ali Hossein 
Khan, 1 Y. A. 192; 21 W. R. 340; 13 B. I. R. 
427; 3 Sar P. C. J. 368 (P. C), Shambati Koert 
v. Jago Bibi, 29 I. A. 127 at p. 131; 29 C. 749; 6 
C. W. N. 682; 4 Bom. L. R. 444; 8 Sar. P. C.J. 
304 (P. C.) and Sunitabala Debi v. Dhara Sundari 
Debi Chowdhurani, 53 Ind. Cas. x31; 46 I. A. 272; 
37 M. L. J. 483; 17 A. L. J. 997 ; (1919) M. W. 
N. S21; 22 Bom. L. R. 1; 24 C. W.N. 297; TI 
L. W. 227; 47 C. 175; 2 U.P.L.R. (P.C) 2 
(P. C), relied on. , 3 "p 


Appeal from a judgment and decree of 
the Calcutta High Court, dated the 27th 
February 1920. l 
Mr. De Gruyther, K. C., and Mr. Dube, for 
the Appellant. l l 

Dr. Majid, for the Respondents. ` 

JUDGMENT. m 

Lord Atkinson.—This is an appeal from a 


ju .gment and decree, dated the 27th Feb- — 


ruary 1920, of the. High Court of ‘Judicature 
at Tort William in Bengal, which reversed a 
judgment and ‘decree, dated the 17th April 
1919, of the Additional Subordinate Judge 
of .Howrah., The. main question tor’ de- 
"termination by the Board is; whether or 


tuted by the appellant to recover posses- 
sion of certain lands theretofore purchased 
by her from one Dharma Das Kundu, 
since deceased, purporting ‘to have been 
made and entered into on‘the 7th February 
1917, had in fact been so made and entered 
with her full knowledge and consent or the 
contrary.. The appellant is a parda-nashin 
lady aged about 43 years. She has two 
sous, Raman and Srish, the latter of whom 
appears to be competent to some extent 
to transact business, and two brothers 
named Satish about 47 years of age and 
the other, Sailadhar, who is younger. 
can write and read in Bengali; can sign 
her name and from her evidence would ap- 
pear to be aperson of some intelligence. 
The Trial Judge found on the evidence 
before him that this compromise was not 
made and,entered into with the knowledge 
and consent of the appellant. The Appel- 
late Tribunal found on the evidence the 
affirmative proposition that it was so made, 
though that proposition was denied by the 
appellant And not proved directly by any 
document or by any witness. "Their Lord- 
ships are not, for the reasons to be stated 


hereafter, able to take the view of the evi- 


dence upon this point which commended it- 


self to the Appellate Court. They think ° 


this latter view was erroneous . and 
incline to think that this was due to the 
fact that the two learned Judges, Richard- 
son and Shamsul Huda, dealt with the case 
without ' keeping sufficiently before their 
minds that an affirmative proposition is 
not established by showing that the evi- 
dence of witnesses who depose to a contra- 
dictory negative proposition is not reliable. 
The proposition that the appellant. con- 
sented to the compromise entered into 
is an affirmative proposition. She and 
one of her brothers practically deny that 
she ever consented to it. No witness 
gives direct and positive evidence that she 
did consent to it. Yet these learned Judges 
consider that, (as the circumstantial 
evidence given in the case would go to show 
that the evidence of. the appellant and her 
brother on this point was’ not reliable, 
“they. are, theréfore, entitled to hold the 
‘affirmative proposition that she did give ker 
consent ;to, the compromise was ‘proved, 
Of course, if there was a conflict of evi. 


She 


^ 
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dence on this-point, some witnesses assert- 
ing that the appellant did consent to this 
compromise, some the contrary, it would 
be perfectly legitimate to ¢ake into con- 
Sideration the circumstantial evidence with 
a view to show that evidence of the first 
class of witness was true and that of the 
second false. 
presently be shown, there is no conflict of 
evidence of this kind. The facts of the 
case may be sbortly stated as follows. 

On the 15th November 1913 the appel- 
lant ‘bought from the said Dharma Das 
Kumari certain land for the sum of 
Rs. 9,500. He died on the 6th of February 
followiag. He left three sons and three 
grandsons him surviving who are all re- 
spond:nts in this appeal. The appellant 
did not get possession of the land she pur- 
chased, and on the rrth July 1914, she 
instituted against the above mentioned sons 
and grandsons of Dharma Das Kumari 
a suit for a declaration of her title to the 
land purchased aud for the recovery of the 
possession thereof. The eldest son of the 
deceased, Amullyadhan, and ,the three 
grandsons denied her claim and contested 
the validity of the sale, but the two younger 
of the vendor's sons filed à written state- 


ment admitting that her claim was just 


and well-founded. The Subordinate Judge 
of Howrah who tried the case made on 
the 23rd August i915, a decree allowing 
the appellant’s claim with mesne profits and 
costs. From that decree the eldest son 
Amullyadhan and the three grandsons of 
the deceased appealed to the High Court 
at Fort William in Bengal. The apnellant 
executed a power-of-attorney appointing 
several persous, namely, Babu Probodh 
Kumar Das, amongst others, her Vakils 


“to argue her case to inspect the records, 


execute documents and deposit and with- 
draw monies and do all such other acts, 


the same to bé accepted and ratified as acts 


done by her. It has been well established 
and is not, as their Lordships understand, 
questioned in this case, that a Vakil ap- 
pointed under such a powet-of-attorney as 
this is not endowed with power or authority 
to compromise the suit he is thus retained 
to argue. The appeal came on in the 
High Court before Fletcher and Richard- 
son, JJ., on the 6th February, 1917, 
One Babu 
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Haradhan Chatterjee  ap- 
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peared as Vakil for the respondents, and the 
a :pellant appears to have been represented, 
in addition to Vakil Probodh K..mar Das, 
by a well-xnown Barrister, Mr. B Chakra- 


varti. After the hearing had proceeded . 


for some time the learned Judges suggested 
that the appeal might well be compromised. 
The appellant's Vakil at this juncture de- 
sired to consult her Counsel, Mr. Chakra- 
varti, but that gentleman's attendance could 
not be procured, apparently because he 
was engaged in another Court. The Vakil 
then asked for time to consider the sugges- 
tion made, and in compliance with that 
request the terms of the compronuse were 
em odied in the following document writ- 
ten in English, which was on the 7th 
February 1917 signed by the Vakils ot 
both parties and duly filed in Court. It 
rau thus:— 

"It may be ordered by consent that 
defendant No. r, Amullyadhan Kundu, 
do pay tothe plaintiff, Saratkumari Dasi, 
Rs. 13,500 (thirteen thousand and five 
hundred only) within 22nd February 1917. 
On such payment being tendered and de- 
posited in this Honourable High Court to the 
credit of the said Saratkumari Dasi on the 
said date, the plaintiff, the said Saratkumari 


Dasi, do convey to the defendant No, I, 


the said Amullyadhan Kundu, at the de- 
fendant No. 1’s cost, the property in dis- 
pute in this appeal, free from all encum- 
brances, if any, created by the plaintiff 
since the purchase of the said property by 
her on the 15th November 1913 and sub- 
ject to all encumbrances existing before 
the date of purchase by the plaintiff 
(Sm. Saratkumari Dasi). If such 
ment be not tendered within 22nd T'ebru- 
ary 1917, the appeal stands dismissed 
with costs." 

It is not pretended that the effect of 


this document was ever explained to the 


appellant by her Vakil or by any other 
person. She never signed it, or a copy 
of it, or any document which would show 
that she was acquainted with its existence, 
contents or effect. It is written in the Eng- 


lish language, which neither the lady nor 


her Vakil understand. She positively swears 


that she never authorised a compromise. 


of her suit to be entered into, and, as will 
presently be shown, when -she ultimately 


was. informed that this had been done ; 


pay- . 


hd 


‘that she either expressly or 


Vol. -71] 


INDIAN CASES; 


635 - 


SARATKUMARI DASI V. AMULLYADHAN KUNDU, 


her conduct and action were much more 
like that of a woman who felt that her 
confidence had been betrayed, and her 
interests sacrificed, than that of one who 
was struggling to break a bargain made on 


her behalf of the nature of which she was 


well aware and of which she at first ap- 
proved. 

Being a parda-nashin lady she apparently 
authorised her brother, Satish Chandra, to 
attend the Court in which her action was 
about to be heard and look after the pro- 
ceedings in the suit, but, as will presently 
be shown, there is no evidence to establish 
impliedly 
clothed him with plenary authority to 
compromise, on her behalf, this suit which 
she had instituted to recover possession 
of the land she had purchased. 

On the 2rst February 1917 the prin- 
cipal defendant, the eldest son of the ven- 
dor, tendered to the appellant’s Vakil, 
Babu Probodh Kumar Das, the sum men- 
tioned in the document of compromise, 
Rs. 13,500. He refused to receive it. The 
matter was brought before the High Court 
on the following day, the 22nd February 
1917, when it was by that Court ordered 
that the money should be brought into 
Court. This has been done. On this same 
day, the 22nd February 1917, she states 
in her evidence that she first heard of the 
compromise of her suit. In her evidence 
in the present suit she gives the following 
account of the way in which she came to 
know of it. Shesays: ‘‘My brother Satish 
not having come to my house for 15 or 16 
days I sent for him through my son Srish. 
He came to see me on the re Falgun, 1323 
(i. e., the 22nd February 1917). I having 
enquited of him about the case, he said 
that the case had been compromised. On 
hearing that news I had a quarrel with 
my brother. After that I filed through 
my son a petition to the High Court 
for setting aside the ,compromise." She 
adds, 'since the quarrel with my brother 
he did not come to my house. I would 
suffer loss if I made the compromise for 
Rs. 13,500, because Rs. 17,000 or Rs. 18,000 
have been spent by me on account of the 
purchase of the land and litigation ex- 
penses.' 

On the:28th March 1917, one month 
and six days after she had, as she swears, 


first heard of the compromise, she took the 
proceedings indicated in the foregoing pas- 
sage of her evidence. She had an appli- 
cation made to the High Court to a review 
of the proceedings in the suit in which 
the compromise had been entered into, 
with the view of having the latter set aside 
on the ground that it had been entered 
into, „without her authority or consent. 
This application was on the Irth May 
1917, for some reason not fully explained, 
refused. Whereupon the appelant on the 
25th July i917 instituted the pr sent 
suit. The grounds upon which the High 
Court apparently based their decree which 
is appealed from are expressed concisely 
in the tollowing two passages from their 
judgments. Mr. Justice Richardson said: 
"I am satisfied that the respondent’s 
brother Satish acted as her accredited 
agent throughout, and that the compro- 
mise of the 7th February was entered 
into on her behalf and with her consent. 
The respondent agreed at the time to.a 
settlement not unjust to her but chauged 
her mind afterwards. The bargain cannot 
be undone. Neale v. Gordon Lennox (£) 3° 
and Mr. Justice Huda said: “As I. nave said 
before, the evidence of Probodh Babu and. 
Haradhan Babu place the fact of her con- 
sent to the compromise beyond any doubt. 
I, therefore, hold that Saratkumari fid 
consent to the compromise and now has 
come. forward to repudiate it falsely.” : It 
wil be observed that the conclusions at. 
which the leained Judges have arrived 
do not agree. Mr. Justice Richardson 
held that the appellant’s consent to-the 
compromise was given, not by the appellant 
directly, but by her brother, her agent, 
fully authorised on, that behalf. In the 
case of the second learned Judge it is very 
doubtful whether he comes to the same 
conclusion as does his brother Judge, or 10 


the conclusion that though, as he admits, 


there is’ no direct evidence of c nsent 
by the appellant, the circumstantial evi- 
Gence of it is very strong. He, says he 
rejects the evidence of Satish and Saila, 
the appellant'sbrothers, as wholly unreliable. 
He then deals with the circumstantial 


K.B. 939; 87 L. 


A.C. 46 I L. 
(1) (1902) 465; 7 1: or as tLe 


T. 341; 51 W. R. 140; 66 I.P 
791. 
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"fashion. He says:— - 
- “Satish, as I have said, was acting in 
the -interest of his sister. Om the 6th he 
-and his brother were both.present in Court. 
When the Court suggested a compromise, 
-time wa$.given. to enable Satish to consult 
his -sister.. They were not living far off. 
“Satish was living at Pataldanga and Sarat- 
kumari at Baghbazar. The distance bet- 
-ween the two places is only abouta mile. It 
is inconceivable that neither of the two 
-brothers went to Saratkumari to take 
instructions from her about the compro- 
mise. According to Probodh Babu, Satish 
saw. him in the evening and told him his 
‘sister would like to get a little more money, 
“that, accordingly, the next day he was able 
to induce the learned Vakil on the other 
-side to raise his offer to Rs. 13,500. Ad- 
mittedly, both-Satish and’ Saila were pre- 
sent in Court and I have no' doubt they 
-consented to the compromise on behalf 
of their sister." 


This line of reasoning is directed to 
show that Satish-and Saila sought for 
.and obtained from their sister on the 6th 
February authority to consent to the 
compromise after they had duly informed 
her of the suggestion that had been made, 
while Mr. Justice. Richardson held, to 
use his own words, that “ Satish was the 
accredited agent of his sister throughout " 
(which their Lordships presume means from 
the first) and that the compromise of the 
sth of February was entered into by him 
on her behalf and with her consent.” 

The very fact that time was given to 
consider the compromise suggested by the 
Court is the best proof that Satish was 
“not given from the first and not taken to 
-have been so givensuch dominion and con- 
trol.over the litigation as would have 
.entitled him to compromise the suit without 
consulting his sister. 

Such being the apparently inconsistent 
conclüsions at which -thetwo learned Judges 
arrived, it is necessary to examine the 
evidence to endeavour to discover whether 
there was any evidence before them from 
which these.conclusions as inferences from 
.established facts, mot. mere conjectures 
or suspicions, or-surmises, could legitimately 
be drawn. Turning to the evidence of tho 


- 


an altercation,” 
; Why did you do this without my consent ?” 


in-chief she deposes as follows :-— 
“My nameisSaratkumari Dasi. 
band’s name is Beni Madhab Dawn. My 
ace is 43 or 44 years. The house in which 
I have been giving deposition is my own 
house.. I, plaintiff, have instituted suit 
in the Howrah Court. Amullya filed, in 
the Honourable High. Court, Appeal No. 
393 of r9r5 against me. Satish Dutt is 
my eldest uterine brother. -He used to 
look after the said appealcase of mine. I 
gave no authority to my sàid uterine bro- 
ther to. compromise the said appeal I 
made no solehnama in the case at High 
Court I did not give to my said brother 
consent to file any solehnama, relinquishing 
the property on taking Rs. 13,500. I did 
not give to the Vakils, who were engaged 
on my behalf in High. Court, any authority 
to compromise the said appeal case. My 
eldest brother Satish or youngest brother 
Saila or my son Sarish did not show any 


M y. hus- 


. Solehnama to me, nor read out the same to 


me. I did never, through my brother 
Saila and Satish or my son Srish, apprise 
my Vakils, at High Court of my consent 
to make solehnama. I did never, through 
those persons, tell them to make solehmama 
on taking Rs. 16,000 or on taking Rs. 13,500 
exclusive of the amount due under the mort- 
cage to Prandhan Babu. My eldest 
brother Satish never. brought and read ont 
the draft of any solehnama to me nor 
showed the same to me... Mv eldest 
bretuer Satish never informed me of the fact 
that a talk. of. compromise was going 
on in High Court. If I had heard of the 
solehnama,.I would not have given. consent 
to same." 


. She wassubjected to along, tedious and 


mainly irrelevant cross-examination. No- 
thing discrediting her evidence-in-chief 
was elicited, while she added that her 
brother and sons engaged. her Vakils; 
that she had no „interviews with any of 
them and that the quarrel with her brother 
Satish to which she referred was not “very 
abusive between brother and sister, but 
that she .said to hin, 


Their Lordships find nothing in any part 
of her evidence to sustain the suggestion 


of ‘the second learned Judge that this lady 


ot-sorry for having conseuted to- the con- 
Yo * 


` 


. did. 
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promise, changed her mind and came for- 
ward to repudiate. it falsely. 

Satish, when examined, proved -that he 
was a trader, accustomed to look after 
his sister’s case upon appeal, and then al- 
leged that the compromise was made with- 
out reference to her; that on the morning 
of the 6th of February Dr. Mitter com- 


. menced his argument about noon, tliat about 


2-30 or 3 P. M. Probodh Babu (the appel- 
lant's Vakil) spoke to him in the verandah 
of the Court, saying that the Judges had 
suggested that the case should be amicably 
settied, that he was not agreeable to this, 
and then this Vakil asked him to come to 
lus, the Vakil’s, residence at night when 
he would speak about the matter, The 
Court was adjourned, but he says he does 
not know whether that was before. or after 
the conversation. He says that he did 
not communicate (t. e. about the proposal) 
with-his sister, that he went to the Vakil's 


residence that night and told him (the Babu). 


he was not willing to compromise ; that this 
Babu then asked him to come to Court 
on the following day, the 7th, which he 
The appeliast's sons, he says, were 
not present in Court on the 6th of February; 
that Dr. Mitter resumed his argument on 
tbe 7th; that about x o'clock this same 
Vakil asked his brother Saila who was with 
him to call on Mr. Chakravarti, which his 
brother went to do. The witness further 
says that Probodh Babnasked him to come 
to the -verandah of the Court, which he, 
the witness, then did, when the former 
told him that if the suit was dismissed by 


. Mr. Justice Fletcher they wouid be put in 


a great difficulty, so it would be better to 
compromise it; That he, the witness, 
replied he could not say anything about the 
matter; that he, the Vakil, might do what 
he thought best; that he, the. witness; 
did not agree to the Vakil compromising 
the case. When witness's brother had 
returned he said the Vakil had gone back 
to’ the Court-room and talked there with 
Dr. Mitter and Harainan Babu when Dr. 
Mitter took a paper and wrote down.some- 
thing in English, which language the wit- 
n?ss 
Babu then astei the witness to sign’ it, 
whica he, the witness, refused to do, say- 
ing that bafore ha could sign it, it was 
necessary his .sister saould consent to it. 
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does not understand: that Probodh. 


. 655 « 
That the paper was then didi by the 
two Vakils and filed: by Dr. Mitter. The 
appellant’s sons were not, the witness 
says, in the Court on the 7th, and then he 
states that he, the witness, did not go to 
inforn the appellant of the compromise, 
as. he apprehended she would disapprove 
He is cross-ex- 
amined, but nothing to shake his evidence- 
in-chief would appear to their Lordships 
to have been elicited from him. He adds 
that he did not enquire what had been 
written by. Dr. Mitter, that the terms of 
the compromise were not read over or ex- 
plained to him, but that Probodh Babu 
told him that onthe defendant in the suit 
paying Rs. 13,500, the case would, be com- 
promised. -If this witness had from tlie 
first plenary authority.to compromise this 
suit, as Mr. Justice Richardson apparently 
holds, or if during the adjournment he had 
obtained from his sister authority to consent 
to the compromise, as apparently Mr. Jus- 
tice Huda holds, it is difficult, if not im- 
possible, to suggest any rational explana- 
tion of his refusal to sign the document. 
Owing‘ to the secluded life parda-naskin 
ladies live, and the consequent inexperience 
in the conduct of business, legal or others 
the law throws its protection around them. 
In the case of Yacoordeen Tewarry v: 
Nawab Syed Ali Hossein Khan (2) Sir’ 
Montague Smith stated the law upon the 
point thus. According. to the "principles | 
which have always guided the Courts in 
dealing with sales or gifts made: by parda- 
nashin ladies the strongest and most satis- 
factory proof ought to be given.by the 
person, who claims under a sale or gift 
from them, that the transaction was a real 
and bona fide one and was fully audent 
by the lady whose property is dealt with. 
In Shambati Koeyt v. Jago Bibi (3) Sir 
Andrew Scoble said: ' It is. a well-known 
rule of this Committee that in the. case of 
deeds and powers executed by ‘parda-nashin 
ladies it is requisite that those who ‘rely 
upon them should satisfy the Court that 
they have been explained to and under- 
stood by those who executed- them." 


(2) x I. A. 192; 21 W. R. 349 ; 13 B. LR. 
427; 5 Sar. P, C. j. 368 (F: GC). i 
(3) 29 I. A. 127 at p. 131; 150. FEE 6C.W 
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Anl in Sunilabala Debi v. Dhara Sundari 
Debi Chowdhurani (4) this pri ciple w.s 
applied to an agreement to compromise 
litigation, but it was heli to be sufficient 
to show that the general result of the 
compromise, as distinct from the details 
and legal technicalities involved, was under- 
stood by her, and that disinterested and 
competent persons with a fair understand- 
ing of the whole matter advised her to exe- 
cute it. 

Nothing of this kind was shown in this 
case. here is no proof that the lady knows 
English. Satish proved that the document 
filed was written in English He is not 
contradicted on this point. The lady's 
Vakil, it appears to their Lordships, failed 
in his duty towards her; he never saw her, 
never spoke to her in reference to this com- 
promise, nor had he any communication 
with her touching it. Had he acted prop- 
erly and explained this compromise to 
her, after which she approved of and con- 
sented. to it, she would in all probability 
. have signed it, and all this Anan would 
have been avoided. 
~ The learned Judge also says in his judg- 
ment, ' the evidence both of Probodh Babu 
and Haradhan Babus places the fact of the 
` appellant’s consent to thé compromise, 
above any doubt." It is essential then to 
examine the evidence of these witnesses 
with ereat care. They were examined by 
the Court and not by the Vakils of the 
parties. 

' The evidence of Babu 
Chatterjee ran as follows :— 

" 0.—Will you state as shortly as 
. possible your recollection as to what 
happened on the 6th and what happened 
on the 7th Tebruary ? 

' “4.—Dr. Mitter, who was leading me, 
was arguing and discussing the evidence. 
"O.—Were you addressing the Court? 
.  *"A.—No. Dr. Mitter was addressing. 

I was present I was seated by his 
side. I was instructing him. Then 
Mr. Justice Fletcher threw out a 
suggestion, whether my client is willing 
to purchase the whole property, that is 


Haradhan 


; aA EQ E 
“ 47€. 175; 2 U.P. Id R. (P. C) 2 (P. C. 
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to say, the defendant’ No. r. Dr. Mitter 
asked me whether the client was willing 
to do so. Previously we thought that 
if there was a suggestion to purchase the 
property, we would accept it. Dr. Mitter 
said ' we are agreeable to purchase the 
property.. Upon that, Mr. Justice Fletcher 
asked the other side,  Probodh Kumar 
Das, whether he is agreeable to compro- . 
mise the suit, and asked Dr. Mitter what 
the terms will be. Dr. Mitter suggested 
that we were agreeable to pay the purchase- 
money with compound interest and that 
was the suggestion asked by Mr. Justice 
Fletcher, whether that would be agreeable to 
the other side. Probodh Babu said, ‘I can- 
not say without asking my clients.’ Both 
the brothers Satish and Saila were standing 
behind him and they held a consultation 
amongst themselves. After that they said, 
“we cannot say anything to that, we shall 
speak about this matter to-morrow; un- 
less we consult the client we cannot say 
anything to it.’ Onthat day it was arrang- 
ed for Rs.13,000 pius the mortgage-money. 
This matter was adjourned at that time. 
Satish was standing behind Probodh Babu, 
and Mr. Justice Fletcher addressing him, 
told him, ‘ tell your sister that the compro- 
mise will be to her benefit. I have 
thoroughly understood the case, and in 
my opinion it is a enami transaction. 

'" Q.—We want to know exactly what 
happened on the 7th? 

'“ 4.—On the 7th they wanted “more, 
Afterwards it was settled at Rs. 13,500. 

“ Q.—Afterwards—when ? On the same 
day or the next day? 

““A.—On the 7th, after some consulta- 
tion with Dr. Mitter, myself on one side 
and Probodh Babu and Satish and Saila 
on the other side. Then the draft was 
made recording the terms. Probably I 
drew out the draft in consultation with 
Dr. Mitter and Probodh Babu. This draft 
was taken away by Satish to show to some- 
body, but I do not know to whom. He 
said ' I will sbow it to some friend of mine.” 

The evidence of Babu Probodh Kumar 
Das ran as follows :— 

'" Q.—Can you tell us as briefly as pos- 
sible what took place first on the 6th and 
then on the 7th? 

“A.—So far as I remember the argu- 
ments were going on when there was a 


Vel. 71) 


630 


SARATKUMARI DASI 9, AMULLYADHAN KUNDU, 


suggestion made by the Court, vtz., Mr. 
Justice Fletcher, to Dr. Mitter, whether 
he was willing to purchase the whole prop- 
erty. Dr. Mitter said that he would ac- 
cept that and that he would pay compound 
interest. On that, Mr. Justice Fletcher 
asked me whether my client would be agree- 
able to that. I asked my client Satish 
and his brother Saila whether they agreed 
to it. They had a consultation among 
themselves as to whether that would be 
profitable to them and that did not take 
more than two or three minutes. After 
that Satish asked me to take time to con- 
sider the matter and that was also neces- 
sary because I was appearing for a. parda- 
nashinlady and had to take her instructions 
in the matter. I said to him, ' You 
had better go and consult about the 
matter and come to me at night at 
my house.’ So he went away and came 
at night on that very day at my 
house and told me that his sister would 
like to have a little more than was offered. 
I said that I would ask Dr. Mitter whether 
his client is agreeable to that. The next 
morning when the case was called on at 
.II A. M., then I told Dr. Mitter that my 
client would require something more,because 
the amount which was offered was barely 
sufficient to cover expenses. Then Dr. 
Mitter consulted or. did something and 
then within a few minutes Dr. Mitter said 
“we can offer so much.’ I told my client 
that that was the utmost that he could 
get. He could do what he liked.' Then 
Dr. Mitter asked for some time from the 
Court. Time was given. I went away 
on another case which was called on at 
that time. 


—lhat was on the 6th? 

“ A.—That was the next day, the 7th. 

* 0,—On the 6th night your clients 
came aud told you that they required. some- 
thing more ? 

‘““A.—Yes, on the 7th when I came to 
Court they told me to try and get some- 
thing more. I said to Dr. Mitter that 
unless something more was offered. my 
client was not agreeable to the compro- 
mise. < 


“Q.—And Rs, 500 more was offered. 
i a Yes, 


“ O.—Did you ask your client to go and 
fetch Mr. Chaksavarti ? 

'" A—I do not remember if I did. 

" O.—No occasion arose for any argu- 
ment ? 

“ A.—So far as I remember: no occasion 
arose.for argument on the 7th. 

" Q,—Were you present at 2-30 when 
the petition was put in? 

'" 4.—YXes. Dr. Mitter handed something 
to Haradhan Babu. He read it out and I 
handed it over to my client who took it 
away and went away. 

“ Q.—Vou distinctly remember you never 
sent for Mr. Chakravarti ? 

“ A.—I cannot be positive about 
it is so old." 

Nothing of importance beyond this was 
elicited, 


it, 


The Appellate Court insisted quite prop- 
erly upon the examination of these two 
Vakils. They treat their evidence as so 
much in conflict with the evidence -not 
only of the two brothers of the appellant but 
of the appellant herself as to utterly dis- 
credit her and them as witnesses, and yet 
it never apparently occurred to the learned 
Judges that it would have been well if the 
brothers of the appellant had had an op- 
portunity of cross-examining these Vakils 
on the portion of their evidence in conflict 
with their own. No such opportunity was 
given. Again, the evidence of these Vakils 
deals only with what occurred in the Court. 
It may show that they, the appellant's 
brothers, had an opportunity of informing 
her of the fact that a compromise was pro- 
posed and of obtaining her consent to it. 
It may even go so far as to raise a sus- 
picion that she was informed of it and did 
consent to it. It may tend to discredit 
the evidence of the brothers which was 
in conflict with it. It is, however, incon- 
sistent with the assumption that Satish 
had from the first plenary authority from 
his sister to compromise the suit in any 
way that seemed good to him. In that 
case asking for her consent to the compro- 
mise proposed would have been quite un- 
necessary. But in their Lordships’ view 
it is quite insufficient in face of the dis- 
tinct denial of the appellant to establish 
the affirmative proposition that she did 
in fact consent to this compromise, the 
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burden of proving .which rests upon the 
respondents. In their Isordsbips’ view 
they have failed to discharge that burden. 
‘There is one matter that may account 
for the unbusinesslike manner in which this 
. compromise was arranged and carried out. 
.. The appellant was cross-examined at 

length apparently toshow either that the 
money she paid for the lands she purchased 
was not her own or that she gave or lent 
money to her brother Satish to purchase 
them for himself. Mr. Justice Fletcher 
suggested from. the Bench that the pur- 
chase might have been a benam? transac- 
tion, and Babu Probodh Kumar Das in 
his evidence calls Satish his client. At 
` one part of his evidence he uses the words 
“ My client Satish ", at another, “ I handed 
it (the compromise paper) to my client, 
who took it away with him.” It may 
possibly be that he believed that the prop- 
erty was purchased for Satish, that he 
' was the real owner of it, and that he, there- 
fore; thought it was unnecessary to take 
the precautions which he probably would 
have taken if-he had believed this purda- 
nashin lady, the appellant, was the real 
owner. 
' The case of Neale v. Gordon Lennox (x) 
(supra) referred to, has no application to the 
present case. 

- The respondents rely upon another point. 

It is this. .The appellant, after having 
cbtained leave to appeal to His Majesty 
in Council, applied to the Court for, and 
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on the 2nd of September 1920 obtained, . 


an order that Rs. 4,000 ‘(portion .of the 
Rs. 13,500 paid into Court) should be held 
as security for the costs of the respondents 
in the appeal'to this Board. It was con- 
tended that this transaction amounted to 
an adoption by the appellant of the deczee 
while at the same time she was impeaching 
it, and wes, therefore, estopped from doing 
so: I the appellant should fail in this 
appeal, the money lodged in Court will 
belong to her. If she succeeds in the 
appeal the money lodged in Court will. be 
returned to the respondents, subject, 
however, to any claim she may success- 
fully establish to have any costs. awarded 
"torher paid out of it. In their Lord- 
ships" view the point is -entirely : un- 
sustainable. On the whole, therefore, their 


Lordships are of opinion that the ap: 
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peal succeeds, that the judgment and 
decree appealed from were erroneous and 
should be reversed, that the judgment 
and decree of the Additional Subordinate 
Judge was right and should be restored, 
and that the respondents should pay to 
the appellant her costs of the appeal to 
the High Court and of this appeal, and 
they will humbly advise His Majesty 
accordingly, 
. W. C. A. Appeal allowed. 
Solicitors for the Appellant.—Messts. 
Barrow Rogers & Nevilz. 
- Solicitor for the Respondent.—Mr. John 
Tucker. 


ALLAHABAD HIGH COURT. 

LETTERS PATENT APPEAL No.35 OF I92I. 

' January r9, 1023. 

Present :—Sir Grimwood Mears, KA, - 
Chief Justice, and 'ustice Sir 
P. C. Banerji. s 
HAFIZ ABDULLAH—DEFENDANT : 
—APPEELANT | 
TEN SUS . 
ALLI AND ANOTHER—PLAINTIFFS 
— RESPONDENT. 

Adverse possession— Joint — owners— Proof — 
Ouster actual oy by conduct-—Denial or vepudiation 
of title—Mixed question of law and fact. 

To constitute adverse possession against a joint 
owner his ouster may be actual or there might be 
conduct Which would amount to his ouster. 
[p- 641, col. x.] 

The mere possession of a house by some of its 
joint owners or by a mortgagee from them, if the 
mortgage was effected without the knowledge of 
the joint owner not in actual possession, cannot 
amount to adverse possession against him unless 
there was what may be deemed to be his ouster, 
that is, actual ouster or some act to his knowedge 
by which his title was denied or répudiated. 

[p. 641, col. 1.) 

The question of adverse possession is a mixed 
question of law and fact. [p. 641, col. 1.) 

Letters Patent Appeal from a judgment 
of Mr. Justice Stuart, dated the 27th April 
1921. . 

- Messrs. D. C. Banerji and. Iqbal Ahmad, 
for the Appellant. 

Dr. K. N. Katju, for the Respondents. 

JUDGMENT.—Three- brothers Ghazi, 
Rawa and Maula Bakhsh obtained a decree 


.. Vol. 71] 
PIRTHIPAL SINGH V. GANESH DIN SINGH. 


.in 1870, declaring their title to the house 

in dispute. Maula Bakhsh did not live iu 
the house after the decree but allowed 
his two brothers to remain in possession. 
This they did until the year 1889 
when they ‘mortgaged the house to a 
third ied and that third party 
remained in possession. This mortgage 
has now been redeemed, and upon this being 
done, the plaintiffs, who are the representa- 
tives of Maula Bakhsh, brought the present 
suit for their one-third share of the house. 
That they had a third share in the house is 
not disputed but it is urged that their right 
to the third share ‘was extinguished by 
lapse of time, by reason of the two brothers 


having ousted them and been in adverse | 


possession of the house. The mere posses- 


sion of the house by the brothers or the: 
possession of a mortgagee from them would , 


not amount to adverse possession, unless 
there was what may be deemed to be an 
ouster of the plaintiffs or their predecessor 
Maula Bakhsh. There might be actual ouster 
oc there might be conduct which would 
amount to ouster. In the present case what 
was found was that the two brothers mort- 
gaged the whole house to the mortgagee who 
remained in possession. From this fact alone 
it could not be concluded that the plaintiffs 
or Maula Bakhsh had been ousted from the 
house. It was not found by the lower 
Appellate Court that the plaintiffs or Maula 
Bakhsh had any information as to the 
nature of the mortgage effected by the 
brothers of Maula Bakhsh. If two-thirds 
only had been mortgaged the mortgagee 
would have been in possession ofethe house. 
The mere fact, therefore, of the mortgagee 
being in possession was not sufficient to 
constitute ouster from the property. The 
question of adverse possession is a mixed 
question of law and fact. Unless there was 
Some act to the knowledge of the plaintiffs 
by which their title was denied or repu- 
diated, the mere fact of the plaintiffs 
not being ia actual possession would not 
amount to ouster such as would extinguish 
their rigot. This is the case with the 
property now in disp tte and there is nothing 
to show that the plaintifs had knowledge 
of the mortgage, and there is no finding 
ou the point. "The single fact that the 
br thers of Maula Bakhsh remained in pos- 
session and that a mortgagee from them was 
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"long recognised could not now be 
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also in possession is not sufficient to consti- 
tute ouster and the learned Judge of this 
Court in so helding ` was, we think, right, 


We .accordingly dismiss the appeal with 
costs. 
S. D. Appeal dismissed. 


PRIVY COUNCIL. 

APPEAL FROM.THE OuDH JUDICIAL COMMIS- 
. SIONER’S COURT. 
, October 31, 1922. 

Present :—Lord Buckmaster, Sir 
John Edge, Sir Lawrence Jenkins and 
Lord Salvesen. 

PIRTHIPAL SINGH—APPELLANT 

YENSUS —— 
GANESH DIN SINGH AND ANOTHER—' 
RESPONDENTS. 

Title——Long possession.. 

In 1868 a decree was passed which declared that 
the rights of certain persons iu an estate were 
thekadavi and not proprietary or under-pro- 
prietary, but in all subsequent proceedings. and in 
every subsequent public document relating to the. 
estate those persons were regarded as under-pro- 
prietors, In a suit for a declaration against them 
that they had no proprietary or Bade propre 
rights : , 

Held, that, in spite of the decree; a title, So 
overthrown, 
[p. 642, col. 2.] 

Appeal from the judgment of the Court 


of the Judicial Commissioner, Oudh. 
Mr. DeGruyther, K. C., and Mr. Dube, 
for the Appellant. 
JUDGMENT. 
Lord Buckmaster.—The appellant ` 


this case is the Taluqdar of the Surejpur 
Estate, and in this capacity he sued to obtain 
a declaration against the respondents that 
they had no proprietary or under-proprie- 
tary rights in a village known as Mauza 
Kusehti, which forms” part of the estate, 
The Subordinate Judge, before whom the 
matter first came for hearing, decided in 
his favour ; the Judicial Commissioners have 


reversed that decree and from the Judicial 


Commissioners this appeal is brought. 
The difficulty arises in this way: In the 
Settlement that was made in 1867 there is . 
no doubt that the Taluqdar of this estate 
was clothed with rights which excluded the 
predecessors of the d^fendants from claiming 
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to have any greater interest in the village 


than that of Zhekadavs ; in other words, it 
excluded them from proprietary or. under- 
proprietary rights. A dispute having arisen 
early with regard to their claims, a decree 
"was passed on the 7th April 1868 which 
declared that the rights possessed were 
thekadari and not pukhtadar: rights. 

It must be remembered that it was not 
that decree that created or affected the rights; 
it was a decree which declared whatthey were, 
but it was undoubtedly binding between the 
parties and but for subsequent events would 

“have been the clearest possible proof of the 
appellant’s title. The subsequent events 
are very interesting.. From that time until 
shortly before the institution of these pro- 
ceedings everything that has taken place has 
been upon the footing that the defendants 
really possessed the rights which the appel- 


lant now says that they cannot enjoy. The 


Wajib-ul-arz, the khewat and every public 
document relating to this estate to which 
the attention of their Lordships has been 
. directed proceed upon that footing. Fur- 
ther, it is found that in 1887 proceedings of 
rather a remarkable character were taken, in 
which this right once more came in dispute: 
What the exact character of those proceed- 
“ngs was it is not easy to determine, but it 
appears that a decree-holder was seeking. to 
issue execution against the Rani Chhibraj 
Kuar, who is described as the wife of‘the 
Taluqdar of Surajpur, the defendant judg- 
ment-debtor. At any rate, this makes plain 


that the Taluqdar of Surajpur, the person. 


who then held the exact estate that is now 
held by the appellant was himself the sub- 
ject of proceedings from which the execution 
proceeded. The Rani, who may havesucceed- 
ed to the'estatein some capacity or other, 
appeared before the Court for the purpose 
of determining what her interests were, and 
in those proceedings the occupants claimed 
once more that they had under-proprietary 
rights and that claim was allowed. 

It has been urged in both the Courts that 
there is nothing to show that the Rajah or 
Rani was in fact the p-edecessor of the pre: 
sent appellant, and thatis true. This caseis 
singularly destitute of any verbal evidence 
at all, but at least it is impossible to overlook 
the fact that the decree, whichis in evidence, 
is one in which the character of the person 
attacked has the exact character of tlie per- 
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son who is the present appellant. Their 
Lordships merely mention this because they 
think it may be that in both the Courts in- 
sufficient weight has been attached to those 
proceedings ; but it is not upon those pro- 
ceedings that they base the opinion that 
they have formed, aud the advice that they 
wili tender to His Majesty. Their view is 
this : That in spite of the decree, from 1869 
down to the institution of these proceedings, 
there has never been any occasion on which 
the rights now claimed by the defendants 
have not been upheld. One of the most criti- 
cal of these occasions was when the original 
Settlement came to an end. It appears from 
the judgment of the Subordinate Judge that 
that must havehappened somewhere about 


.1897, or possibly in 1898, but when that 


Settlement ended, once more the question 
as to the determination of what were to be 
the rights of the parties arose; the proceed- 
ings were public, and another Settlement 
was effected upon the footing that the defend- 
ants' predecessors were under-proprietors. 
Further, following upon the Settlement, 
proceedings were taken on behalf of: the 
Court of Wards, on behalf of the then Taluq- 
dar, against these under-proprietors on the 
and June 1899, for the purpose-of obtain- 
ing rent, and they are definitely sued there 
as pukhtadars. In other words, it is plain 
that whatever may have been the original 
effect of the decree, from that time down 
till now this estate has been regulated upon 
the footing that the defendants possessed 
the rights that they claimed to enjoy. 
Their Lordships think it unnecessary to 
examine more closely in detail the circum- 
stances of the evidence furnished by the 
documents. They have been set out with . 
great care and accuracy by the judgments 
of all the learned judges before whcm the 
case has been heard, and there is nothing 
which they desire to add. They think that 
a title so long recognised cannot now be 
overthrown, and for this reason they think 
that this appeal should be dismissed, and 
they will humbly advise His Majesty accord- 


ingly. 


W. C. A. Appeal dismissed. 
Solicitors for the Apppeliant:— Messrs ` 
Borrow, Rogers & Nevil. 
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PRIVY COUNCIL, 

ÁPPRAL FROM THE MADRAS HIGH Court. 
December 20, 1922. 
Present;.—l,ord Buckmaster, and. Lord 
Phillimore, Mr. Ameer Ali, Sir Lawrence 
Jenkins and Lord Salvesen. 
KAMULAMMAL, SINCE DECEASED 
(NOW REPRESENTED BY KATTARI 
NAGAYA KAMARAJENDRA RAMA- 
SAMI PANDIYA NAICKER)— APPELLANT 

Pp VEYSUS 
T. B. K. VISVANATHASWAMI NAICKER, 
SINCE DECEASED, AND OTHERS— 
RESPONDENTS. 

Hindu Law—Mitakshava—Succession — Sudras 
— Illegitimate son and widow. 

Under the Hindu Law, an illegitimate son of & 
Sudra is entitled to share equally with the widow- 
[p. 645, col. 2.] 

Gangabai  Pirappa v. Bandu Pirappa, 32 Ind. 
Cas. 986: 40 B. 369; 18 Bom. L. R. 7o, referred to. 


Appeal from the judgment of the. Madras 
High Court, (Sir John Wallis, KT., Chief 
Justice, and Mr. Justice Srinivasa Aiyanger) 
dated the 26th October 1915, reported as 
31 Ind. Cas, 833, varving the decree of the 
Sub-Judge, Madura, dated the r4th Octo- 
ber 1905. 

Mr. DeGruyiher, K. C., and Mr, Dube, 
for the Appellant. 

Mr. J. B. Mathew, K.C., aud Messrs. 
Ingram and K. Brown, for the Respondents. 
JUDGMENT. 

Sir Lawrence Jenkins.—This is an 
appeal from a decree, dated the 26th October 
1015, of the High Court of Judicature at 
Madras, which varied a decree, dated the 


I4th October 1905, of the Court of the. 


Subordinate Judge of Madura. 

The case started as far back as the 25th 
April 1902 and is one of much detail in 
which numerous issues have been raised ; 
but the points now in contest have been 
reduced to two, and it will only be necessary 
to set forth so much of the complicated 
story as relates to them. 

In December 1888 Kamaraja Pandiya 
Naicker, the Zemindar of Bodinaickenur, 
a Sudra by caste, died, and there survived 
him (among others) his illegitimate son the 
original plaintiff in the suit, his wife the 
original first defendant, his daughter the 
second defendant, and certain collateral 
agnates who are parties to the suit. He 
left no legitimate male issue. The appellant 
set up a paper-writing as her husband’s 


last Will. Both Courts have held it not 
proved. Though this finding has been 
questioned in the appellant’s case, its pro- 
ptiety is, in their Lordships’ opinion, con- 
cluded by the concurrent findings of the 
Courts in India. And so the only point 
left for decision is, whether the plaintiff, as 
the sole illegitimate son of thelate Zemindar, 
was entitled as against the appellant, the 
lawfully-married widow, to a one-third 
or a one-half share in the personal or self- 
acquired properties of the Zemindar. 

The Subordinate Judge decreed only 
one-third in his favour; the High Court 
held him entitled to one-half. From this 
decision the widow has appealed. Both 
the widow and the illegitimate son have 
died during the litigation, and representatives 
have been substituted in their place. The 
rights of the illegitimate son of a Südra in 
the Madras Presidency rest principally on a 
text of Yajnavalkya as explained and 
developed in the Mitakshara and other 
authoritative commentaries. 

In the concluding section of Chapter I 
of the Mitakshara the rights of a son by a 
female slave in the case of a Sudra’s estate 
are considered. It is conceded that the 
plaintiff comes within the scope of thee 
section. In paragraph I the text of Yajna- 
valkya is quoted, and in the second para- 
graph it is interpreted. According to Cole- 
brook’s translation they run as follows :— 

"I. The author next delivers a special 
rule concerning the partition of a Sudra's 
wealth. ' Even a son begotten by a Sudra 
on a female slave may take a share by the 
father's choice. But if the father be dead 
the brethren should make him partaker 
of the moiety of a share; and one who has. 
no brothers may inherit the whole property 
in default of daughters’ sons.’ ” 

“2. The son begotten by a Sudra on a 
female slave obtains a share by the father’s 
choice or at his pleasure. But after (the 
demise of) the father, if there be sons of a 
wedded wife, let these brothers allow the 
son of the female slave to participate for 
half a share; that is, let them give him 
half (as much as is the amount of one 
brother’s) allotment. However, should there 
be no sons of a wedded wife the son of a. 
female slave takes the whole estate, provided 
there be no daughters of a wife nor sons of 
daughters. But, if there be such, the son 
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of the female slave participates for half a 
share only. ” 

The words. enclosed in brackets: are a 

gloss by Balambhatta or Subodhini. 
^ Here the contest is between the illegiti- 
mate-son and the widow, and though the 
widow is not named in the text it is- well- 
settled that as a preferential heir to- the 
daughter's son she is included among those 
who share with the illegitimate son, and it 
would serve, no useful purpose to speculate 
why she was not mentioned in the text. 
But the measure of the respective shares 
still has to be determined. The text and 


the commentary speak of the illegitimate 


son being made partaker of a moiety of a 
Share or participating for half a share, but 
there is no explicit statement as to the unit 
in which he is to take his half-share. There 
are two possible views—either that he is 
to take one-half of the other participant's 
Share, or one-half of what the illegit mate 
son would have taken had he been legitimate. 
Mr. J. R. Gharpure, an able Sanskritist 
and a Vakil of the Bombay High Court, 
in his recent translation of the Mitakshara, 
renders the text of Yajnavalkya as providing 
that the brothers should make the illegitimate 
eson “a half-sharer; " and his translation 
of Vijrianeswara’s commentary on this text 
is, "these brothers should make that son 
of the, female slave a half-sharer, 7?.e., they 
should give him a half from their own 
allotment." He appends a footnote in 
which he says this is made clearer by Balam- 
bHatta and Subodhini, and gives what pur- 
ports to: be a quotation from Balambhatta 
and Subodhini in these words :—'' From 
the entire estate a half of what would be 
regarded as his Share, £. e., one-half of the 
amount allotted . to a legitimate issue,’ 
Their Lordships have unfortunately had no 


opportunity of examining these authorities., 


This rendering ''half-sharer, which is 
not without significance, is also to be found 
. in Rao. Saheb Mandlik’s translation of 
. Vajnavalkya’s text. 

. In the Savasvat. Vilasa this text is cited, 
-and the comment on it is in these terms, 
“The meaning is that even when there is 
a daughter's son, the son of the female 
slave takes only a-half " (paragraph 396). 

. The Dattaka-Chandrika, Chapter V, 3r, 
' deals with the text as follows, ‘‘ Therefore, if 
any, even in -the-series' of heirs down to -the 
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Shall. be taken by ihe son. . 
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daughter's son, exist, the son by à female 
slave does not take the whole estate, but 
only shares equally with such heir." Though 
the Dayabhaga is not a governing authority 
in Madras, it is worthy of notice that, in 
commenting ou this text, Jimuta Vahana 
lays down that if there be a daughters 
son the illegitimate son shall share equaily 
with him, adding the explanation that as 
no special provision occurs it is fit that the 
allotment should be equal (Chapter IX, 31). 
The Daya-Krama-Sangraha, another Bengal 
authority, is to the same effect (VI, 1-35). 
In Colebrook's Digest the rule is further 
elaborated, and it is there said that, “ after 
the death of the father, if no such Will had 
been declared, the brethren born of a w fe 
legally married shall allot him half a share— 
that is, half of such share as would have 
been assigned had his mother been legality 
married. Consequently, a son by a female 
slave not superior in class to her Sudra 
master Shall obtain the molety of a iull 
share. ' 

o last cited . commentaries, while 
mot of governing authority in Madras, at 
any rate show the sense in which the text' 
has been: understood elsewhere, 

Though in Chapter I, section XII, of the 
Mitakshara there is no explanation of how 
the half-sbare is to. be computed, still in 
another part of the treatise ihere are direc- 
tions which indicate the method of computa- 
tion approved by its author in the asceitain- 
ment ot fractional shares. Thus, in Chapter I, 
section VII, paragraph 5, it is provided 
that ‘‘sigters should be disposed of in 
marriage, giving them as an allotment the 
fourth part of a brother’s own share." 
In paragraph 6 it is said that the meaning 
is that the girl shall be allowed to participate 
for a quarter of such a share as would be 
assignable to a brother of the same rank 
with herself. This is worked out in para- 
graph 7 as follows :— 

“ For example, if a person had only a 
Brahman wite and leaves one son aud one 
daughter the whole paternal estate should 
be divided inio two parts and one such 
part be sub-divided into four; and the 
quarter being given to the girl, the remaind-r 
Or, if there be 
two sons and one daughter, the whole of the 
father's estate should -be divided into three 
parts; and one such part be sub-divided 
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into four; and the quarter having been’ 
given to the girl, the remainder shall..be 
shared by the sons. But if there be one 
‘son and two daughters, the father's property 
should be divided into thirds, | and two 
shares be severally sub-divided into quárters ; 
then, having given two quarter shares to the 
girls, the son shall take the whole of the 
residue. It must be similarly understood 
in any case of an equal or unequal number 
of brothers and sisters alike in rank. " 

In the second volume of Norton's Leading 
Cases, page 499, reference is made to a 
case of Annasamy Moodelly v. Tandavaraya, 
Madras S. R. for 1860, page 11, and the ruling 
is stated in these terms, ‘ Where plaintiff 
(illegitimate) and defendant (legitimate) were 
two brothers the property was divided. 
one-quarter to the plaintiff, three-quarters 
to the defendant.” This would be in 
conformity with the rule of división that 
would give an illegitimate son one-half of 
the share to which he would have been 
entitled had he been legitimate. 

Reference, however, has been made to 
Gangabai Pirappa v. Bandu Prrappa (1), 
where it was decided by the Bombay 
High Court that in a competition 
between the widow and an illegitimate 
son the son took only one-third. But 
from the judgment delivered, it is apparent 
that this conclusion was not in accordance 
with the view. that the learned Judges 
took of the text and the commentaries, 
but was founded on what they understood 
to be the case-law of the Bombay Presidency. 

If the true method of computation be 
to allot to the illegitimate son one-half of 
what he would have taken had he been 
legitimate, then, where the competition is 
between the illegitimate son and the widow, 
the allotment of the respective shares 
presents no difficulty. Such a son if born 
of alawfully-wedded wife would have taken 
the whole; by reason of his illegitimacy 
this would be reduced to one-half; and so 
he and the lawfully-married widow would 
take in equal shares. l 

In Madras this result, according to the 
judgment .of the High Court now under 
app2al, has the support of the case-law of 
that Presidency, and it was definitely stated 
in the course of the present argument, 

(1) 32 Iud, Cac. 985; 40 B, 369; 18. Bom... R. 
70. 
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without being controverted, that as between 
an illegitimate .son and a lawfully-wedded 


widow there has been' no departure in 
Madras from $he rule of equal shares, | 
The learned Judges of-the. High Court, 
after a reference to the decisions, say, “ In 
this state of things we -are not. prepared 
to depart from the course of decisions in 
this Court, which hold that the’ plaintiff 
is entitled to share equally with the widow. ” 
This, in their Lordships’ opinion, was the 
right conclusion at which. to arrive, and 
they will accordingly humbly advise His 
Majesty that this appeal be dismicsed with 
costs. There will be only one set of costs. 
ANCOE C. Appeal dismissed. 
Solicitor for the Appellant.—Mr. Pelak. 
. Solicitors for the Respondents,—Messrs, 
Graham Pole and: Douglas Grant. 





ALLAHABAD HIGH COURT. 
CIVIL Revision No. 133 OF 1922. . 
i February 2, 1923. 
Present:—Mr. Justice Lindsay. 
KUNWAR PAL AND ANOTHER— 
DEFENDANTS—APPLICANTS 


Versus 
Bakhshi MADAN MOHAN— 


PLAINTIFF—OPPOSITE PARTY. , 

Provincial Small Cause Courts Act (IX of 1887), 
S. 25, Sch. II, Art.’ 35 (ii)—Plea of wang : 
of jurisdiction mol taken in lower Court— Hig 
Court, whether bound to entertain—Suit for damages 
for trees wrongfully cut—Defendant claiming trees 
as his own—- Application of Ari. 35 (ii). . 

If a plea of want of jurisdiction is not taken 
during the trial of a suit in the Small Cause Court, 
the High Court is not bound to entertain it in the 
exercise of its powers under section 25. of the Pro- 
vincial Small Cause Courts Act. 

Where ina suit for damages for trees wrongfully 


.cut, the defendant pleads that the trees are his 


own property and not the property of the plaintiff, 
the case is not covered by the Exception men- 
tioned in Art. 35 (ii) of the Second Schedule 


-to the Small Cause Courts Act. 


Civil revision from an order of the Judge, 
Small Cause, Cougt at Hathras, dated the 
21st July tg22. : ' 

Mr. A. Sanyal, for the Applicants. 

Mr. Panna Lal, for the Opposite Party. . 

JUDGMENT.—This is a defendants’ appli- 
cation under section 25 of the Small Cause 
Courts Act. The suit was a suit by the 
Zemindar to recover Rs. 10 on the allegation 
that the defendants who were his tenants 
had wrongfully cut and carried off a babul 
tree belonging to him, the plaintiff, 
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The defence set up was that the tree had 
been planted by the defendants, was their 
own property and that they had done no 
injury to the plaintiff whatever. 

After a lengthy trial in the Court below, 
which was a Court of Small Causes, the claim 
of the plaintiff was decreed. 

The defendants now come up and argue 
that the case was not within the cognizance 
of the Small Cause Court, and this plea is 
based upon the provisions of Art. 35 (2) of 
the Second Schedule to the Provincial Small 
Cause Courts Act. This clause provides 
that a suit for an act which is, or save for 
the provisions of Chapter IV of the Indian 
Penal Code would be, an offence punishable 
under Chapter XVII of the said Code is a 
suit which a Small Cause Court cannot take 
cognizance of. The learned Counsel for 
the applicants has admitted that this plea 
was not taken in the Court below but ke 
contends that as it goes to the rcot of the 
Jower Court's jurisdiction it ought to be 
entertained here and allowed. 

In the first place, I would observe that, 
even if the plea taken is a good one, I should 
not be disposed to interfere in this matter. 
I am not obliged to interfere under the pro- 
visions of section 25 of the Small Cause 
Courts Act and it is obvious here that there 
was a long trial in the Court below in which 
all the witnesses put forward by the defend- 
ants-applicants were examined. I do 
not consider that this is a case in which the 
defendants should be entitled to another 
trial, 

I am.not disposed to accept this conten- 
. tion that the case falls within Art, 35 (22) of 
the Second Schedule to the Small Cause 
Courts Act. Bearing in mind the defence 
which the.applicants here set up it does not 
lie in their mouths to say that the act in 
respect of which the suit was brought was 
an act amounting to an offence.” The de- 
fendants' whole case wag that the tree was 
theirs and that they had cut it in exercise 
of their own rights. A person who cuts 
trees which he says to be his own cannot 
be said to be committing the offence either 
of theft or of mischief as defined in Chapter 
, XVII of the Indian Penal Code. ‘The plea, 
therefore, in my opinion has no force. I 
- dismiss thi application with costs. 

S. D. Application dismissed. 
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PRIVY COUNCIL. 
APPEAI FROM THE CALCUTTA HicH COURT. 
"^ A December 20, 1922. 


Present -—Lord Sumner, Lord Carson and 


Mr. Ameer Ali, 
Haji ABDUR RAHIM-—APPELLANT 
VEFKSUS 
NARAYAN DAS AURORA, SINCE. 

DECEASED, AND OTHERS——RESPONDENTS. 

Muhammadan Law—Wakf, incidents of—-Provi- 
sion for benefit of selllor's family, effect of —Mortgage 
for purposes foreign io waki—-Morigagee, claim by, 
nature of—Limitation Act (IX of 1908), Sch. I, 
Art. 134, applicability of. 

Under the Muhammadan Law the moment a 
wakfis created allrights of property pass out of 
the wakif and vest in God Almighty. The curator, 
whether called mutwalli or sajjadanishin, or by any 
other name, is merely a manager.  [p. 648, col. 2.] 

Vidya Varuthi Thirtha Swamigal v. Balusami 
Ayyar, 65 Ind. Cas. 161; 48 I. A. 302; (1921) M. 
W. N. 449; 41 M. L. J. 346; 44 M. 831; 3 U. P. 
L.R.(P.C. 62; 15 L. W. 78; 30M. L. T. 66; 3 
P.L. T. 245; 26 C. W. N. 537; 24 Bom. L. R. 
629; 20 A.L.J. 497; (1922) A.T.R. (P.C.) 123 (P.C), 
referred to. 

Where a valid wakf is created, the whole prop- 
erty dedicated passes out of the ownership of the 
settlor for the purposes he has declared and not 
merely such portion of it as will suffice to produce 
the part of the income which he has expressly 
d to pious and charitable purposes. [p. 648, 
col. 2.] 

Therefore, in the case of a wakf containing a 
provision for the benefit of the family of the 
settlor, where the wakf property is mortgaged 
for purposes foreign to the wakf, the whole mort- 
gage fails. Itcannot, for purposes of enforce- 
ment, be severed into two distinct charges, one 
declared for pious uses on one part of the prop- 
erty, and another and separate charge declared 
on another part for the uses of the mortgagor only. 
Nor is the property itself to be regarded as sever- 
able and chargeable according to the measure of 
the interest, which the settlors family may have 
in the rents and profits of the whole. [p. 648, col. 
2; p. 649, col. 1.) 

For an advance of money, otherwise than to 
satisfy the legitimate needs and purposes of the 
wakf, no part of the property held in wakf 1s charge- 
able either by the settlor or by the Court. In 
such a case any claim by the person who advances 
money must be in the nature of a claim in personam, 
and cannot be secured by holding liable the wakf 
property itself. [p. 648, col. 2; p. 649, col. 1.] 

The period of limitation prescribed by Art. 134 
of Schedule I to the Limitation Act does not apply 
to a wakf. [p. 647, col. x.] 


Appeal from the Judgment of the 
Calcutta High Court, Mr. Justice Richardson 
and Mr. JusticeShamsul Huda. 

Mr. De Gruyther, K. C., and Mr. K. Brown, 
for the Appellant. 

Mr. Dunne, K. C., and Mr Ratkes, for 
the Respondents. i 
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l JUDGMENT. 

"Lord Sumner, —This was a suit brought 
by the mutwalli of a mosque to recover 
possession of property, alleged to have been 
settled as a valid wakf, from the defendants, 
whose title arose under incumbrances created 
by his predecessors in that office. 

The principal issue tried in India “was 
whether' or not the claim was Statute- 
barred, and, relying on Art. x34 of the 
First Schedule of Act No. IX of r908, the 
High Court gave judgment in favour of the 
defendants. This was before the decision 
of their Lordships’ Boardin Vidya Varuthi 
Thirtha Swamigal v. Balusami Ayyar (x), 
which held that Art. 134 does not apply 
toa wakf and, accordingly, their conclusion 
is: admitted to be no longer sustainable. 
There has further been much discussion 
on the present appeal whether the case is 
governed by Art. 142 or by Art. 144; 
since Art. 134 is inapplicable; but again 
it is common ground that, if the plaintiff’s 
_ evidence established that his predecessor- 
in-office remained in possession -of the prop- 
erty in question until after the year Igor, 
then his claim is not Statute-barred. As 
to this, oral evidence, relating to the receipt 
of the rents and profits, was called on both 
sides. The learned Trial Judge, after criti- 
cising adversely the evidence given on this 
point by the defendants’ witnesses, accepted 
the plaintiff’s case, and held that the mort- 
gagors had remained in possession until 
less than twelve years before the present 
suit was begun. With this finding of fact 
one of the learned Judges in the High Court, 
Richardson, J., agreed. His colleague, Syed 
Shamsul Huda, J., dissenting, drew attention 
to the burden of proof, which he said rested 
on the plaintiff and had not been discharged, 
the probabilities being in favour of the 
defendants. If the learned Judge meant, 
as his reference to the oxus of proof seems 
to indicate, that the -plaintiff had given 
no evidence, that the mortgagee had not 
received possession at the time when the 
mortgage was executed and in accordance 
with its terms, he overlooked the fact that 
. Several of his witnesses gave positive and 
precise evidence on the subject, and, so fa, 


(1) 65 Ind. Cas. 161; 48 Y. A..302; (1921) M. 
W. N. 449; 4X M. L. J. 346; 44 M. 8315; 3 UL P.L. R, 
(P. C.) 62; 15 L. W. 78; 30 M. L. T. 66; 3 P. L. f. 
245; 26 C. W. N. 537; 24 Bom. L. R. 629;°24 A, Jy. 
J. 497; (1922) A. I. R. (P. C.) 123 (P. C); 
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as the burden of proof goes, there was enough 
to call-for an.answer. If, on the other-hand, 
as his allusion to the probabilities of the. 
case seems to*show, he .only meant-that, 
weighing the plaintiff's evidence against 
that of the defendants, he ‘rejected ‘the 
former and accepted the latter, his opinion 
is not fortified by any’ detailed examination 
or comparison of the evidence which -the 
respective witnesses gave. "Their Lordships 
do not.think that under these circumstances 
the opinion of Syed Shamsul Huda, J. ought 
to prevail against the concurrent opinions 
of Richardson, J., and of the learned Trial 
Judge; nor does their own examination 
of theevidence, which need not beset out in 
detail, lead them,to discredit the plaintiff's 
case in this respect. l 

The affirmation of the finding that the 
mortgagors retained possession down to a 
date which defeats the plea of the. Statute 
of Limitations, would dispose of this appeal 
but for the following. point. The original 
settlement.was undoubtedly a valid creation 
of a wakf, for the provision intended to 
benefit the family of the settlor was not the 
preponderating feature of the settlement, 
nor was.the provision made for the perpetu- 
ation of religious ceremonies and charitable 
gifts by-any means illusory or unsubstantial ; 
but, equally undoubtedly, the two provisions 
—that for the upkeep of the mosque: and 
celebration of worship there on the ‘one 
hand, and that for the benefit of the’settlor’s 
family on the other—are, as a matter of 
drafting, separate and severable dispositions. 
Indeed, it could not have been otherwise, 
The new contention for the .espondents was 
that a mortgagee, who had parted with ‘his 
money to the persons, members of the 
plaintiff’s and of the settlor’s family, who 
were then in the position of mutwalli, ought 
not to lose his money altogether, and that too 
at the plaintiff’s instance, but was atleast 
entitled tohave aebarge declared, in his 
favonrover the portion of the property, which 
was settled for thebenefit ofthe settlor's 
family. mE 

This point was not taken below, or eyen 
in the respondents' case, unless it can be 
brought within the third reason, “ because 
the trusts created were not those of a valid. 
wakf—at any rate as. to the half of the 
property settled on the founder's heirs.” 
Their Lordships would not in any ‘event 
have declared that the respondents were 
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entitled to the suggested charge, for they 
are by no meaus sure that all necessary 


. parties are before them or that all neceessary 


matters have been proved, and the case 
would have to' be remitted to India, even 
if the contention be sound, 

In the presént case there is a dedication, 
which has already taken effect, and it is 
so substantial that one half of the net income 
has to be devoted to specified pious purposes. 
It is impossible to say that this gift is only a 
veil to cover arrangements for theaggrandise- 
ment of the settlor’s family and a device 
to make the property inalienable. There 
is nothing ‘illusory about it. The most 
that can be said is that the provision for the 
settlor’s family is considerable, for the mere 
provision itself is clearly permissible, as is 
the provision that the settlor’s heirs shall 
be the mutwallis of the wakf in their order. 
In delivering the judgment of their Lord- 
ships- Board in 3ujib-un-nissa v. Abdur 
Rahim (2), Lord Robertson says, at page 23*: 
“Tt will be so” (that is, it will be a valid 
deed of wakf).“‘ if the effect of the deed is 
to give the property in substance to charit- 
able veses. It will not be so, if the effect 
is to give the property in substance to the 
testator's family. ^ In view of the fact 
that this deed has been taken as creating a 


evalid wakf in both Courts in India, and that 
effect has been given to it as creating a valid 


wakf in separate-proceedings by the decree 
appointing the appellant to be muiwalh, 
their Lordships think it needless to discuss 
further the genuine character of the wakf. 
Its dominating purpose is to make adequate 


provision for the pious uses mentioned. 


In. Vidya Varutht .Thivtha Swamigal v. 
Balusanu. Ayyar (X), it was explained that 
the idea conveyed by the word ' trust" is 
foreign to the religious conception involved 
in the word wakf :— ' 

'* * Whea once-it is declared that a parti- 
cular property is wakf or aay such expression 
is used as implies wakf . the right 
of the wakif is extinguished and the owner- 
ship is transferred to the Almighty,’ says 


Mr. Ameer Ali ín delivering judgment. 


‘The manager of the wakf is the mutwallt, 


. the governor, superintendent, or curator.’ 


(2). 28.I. A, 15; 23 A. 233; 5 C. W. N. 177; II 
M. lr. J. 58; 3 Bom. L'R. 114; 7 Sar. P. C. J. 829 
# Page of 28 L Amn [Edy : 
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In the case of khankhas the head is called 
a savjadanishin, ‘But neither the sajjada- 
nishin nor the mutwalli has any right in the 
property belonging to the wakf ; the property 
is not vested in him, and he is not a trustee 
in the technical sense. The wak- 
nama does not transfer property to trustees, 
> Under the Muhammadan Law the 
moment a wakf is created all rights of prop- 
erty pass out of the wakif and vest in God 
Almighty. ‘The curator, whether called 
mutwallt or sajjadamishin, or by any other 
name, is merely a manager.’ ” 


The principle of the respondents’ csn- 
tention, accordingly, appears to their Lord- 
ships to be fallacious. The property, in 
respect of which a wakf is created by the 
settlor, is not merely charged with such 
several trusts as he may declare, while 
remaining his property and in his hands. 
It is in very deed '' God's acre, " and this 
is the basis of the settled rule that such 
property as is held in wakf is inalienable, 
except for the purposes of the wakj. A 
similar view forms the basis of the inalien- 
ability of a Hindu math and, if the settlor 
declares himself, as he is entitled to do, to 
be the first mufwallt or the first. shebait 
that does not affect the fundamental princi- 
ple, that the whole property is considered as 
having passed from him for the purposes 
which he has declared, and not merely such 
portion of it as will suffice to produce the 
part of the income which he has expressly 
dedicated to picus and charitable uses. 
From this it follows that where an attempt 
is made to grant a mortgage for purposes 
foreign toethe necessary purposes of the 
wakf, which is, therefore, as such unsustain- 
able, the whole mortgage fails. It cannot 
for purposes of enforcement, be severed 
into two distinct charges, one declared for 
pious uses on one part of the property, and 
another and separate charge declared on 
another part for the uses of the mortgagor 
only. The property itself is not to be 
regarded as severable and chargeable accord- 
ing to the measure of the interest, which the 
settlor's family may have in the rents and - 
profits of the whole. 'The cortention now 
advanced is inconsistent wjth the character 
of a wakf, as fully explained in the above- 
mentioned and many other decisions of 
their Lord:hips’ Board. Their Lordships 
are of opinion that, for an advance of money, ~ 
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otherwise than to satisfy the legitimate 
needs and purposes of the wakf, no puit of 
the property held. in wakf is charegerhie 
either.by the settlor or bv the Court. In 
such a case any claim by the person who 
advances the money must be in the nature 
of a claim in personam, and cannot be sectired 
by holding liable the wakf property itself. 
For these reasons their Lordships will humbly 
advise His Majesty that this appeal should 
be allowed and the judgment of the High 
Court set aside and that of the Trial Judge 
restored with costs here and below. 
N. H. Appeal allowed. 

e PUE for the Áppellant.—Messrs. Pugh 

& Co. T 

Solicitors for the Respondents.—Messrs. 
Watkins & Hunter. 


ALLAHABAD HIGH COURT. 
SECOND Civit, APPEAL NO. 1344 OF IQ2I. 

January 23, 1923. 
Present -—-Mr. Justice Daniels. - 
HARAKH . PANDEY—DEFENDANT 

—APPELLANT 
" VErSUS 
Babu CHUNI SINGH AND OTHERS— 
PLAINTIPFS— RESPONDENTS. 

Co-sharers— Joint land— One co-sharer. in exciu- 
sive possession —Owster by another co-sharer — Exclu- 
sive possession whether can be vestored— Damages, 

No co-sharer who has been in physical or actual 
possession of any part of joint land is liable to be 
ejected by any of the other co-sharers except by 
‘means of a partition lawfully obtained. If 
ousted, he is entitled to be restored to the actual 
possession which he had before and not merely to 
joint possession with the co-sharer ousting him. 
He is also entitled to a decree for damages. 

Sarbjit Singh v. Ray Kumar Rai, 63 Ind. Cas. 
806; 19 A. L. J. 783; 3 U. P. L. R. (A) 146; 44 A. 5 
(1922) A. I. R. (A) 163, followed. 

Jagar Nath Ojha v. Ramphal, 13 Ind. Cas. 79; 
34 A. 150; 8 A. L. J. 1312 and Bisheshar Singh v. 
Hanuman Singh, 63 Ind. Cas. 802; 19 A. L. J. 786; 
3 U. P. L. R. (A) 143; 44 A. 1; (1922) A. I. R: (Ay 
314, distinguished. 

_ Second appeal against a decree of the 

Additional District Judge, Gorakhpore, 
dated the 28th of June 1921. l 

Mr. Haribans Sahai, for the Appellant. 

Mr. K. N. Laghate for Mr. G. Agarwala, 
for the Respondents. | s 2 


JUDGMENT.—This appeal arises out of 
a suit for possession of plot No. 96 accord- 
ing to the old numbering aad 130 accordingto 
‘the new numbering in the villag : of Senua- 
pur in the Gorakhpur District. The facts 
found by the Court below are that the land 
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was occupied up to 1308 Fasli by a tenant. 
In that year the tenant left the land, and- 
the plaintiffs father, and after bim the 
pleintiff tcok' actual pcssession ‘of it as 
hhu4-hasht and remained in possession till 
r316' Fasli, In 1317 Fasli tne plaintiff 
handed over possession to the defendant 
in lieu of the interest on a loan advanced 
by the defendant to the plaintiff. In Fasli ' 
1321 the plaintiffs re-paid the loan and got 
back actual possession of the plot from the 
defendant. In. 1322 the defendant ousted 
the plaintiff again and took possession of 
the plot. The suit was contested in the 
Courts below ou grounds of fact which have 
been found against the defendant. In this 
Court the defence put forward is based 
on the fact that in the year 1322 Fasli the 
defendant acquired a share in the village, 
It is said, therefore, thatthe mostthe plaintiff 
can obtain is a decree for joint possession. 
I have been referred to three rulings. ‘The 
first is. the well-known ruling in Jagar Nath 


' Ojha v. Ramphal (x) which ‘first established 


the principle that a co-sharer deprived of 
possession could get a decree for joint pos- 
session and not merely a decree declaring 
his right. 'The plaintiff laid stress on the 
words in the head-note “ whether the plaint- 
iff was originally in joint possession or 
whether he had never been in possessions 
These words must' be read with the. facts 
of the case. There the plaintiff had bec_me 


entitled to joint possession by operation of 


law as a reversioner. ‘The fact that he had 
never actually taken possession did not 
deprive him of his right. to obtain joint pos 
session.  . 

The second case referred to is that of 
Bisheshar Singh v. Hanuman Singh (2) 
which merely reiterated the same principle 
in a case in which the parties had been joint- 
ly. in actual cultivatory possession of certain 
joint land. 


The third case» that of Sarbjit Singh v. .. 


. Raj Kumar Rai (3), is actually against the 


appellant. It lays down that rzo-co-shazer 
who has been in physical or actual possession 
of any part of joint land is liable to be ejected 
by any of the other co-sharers except by 
means of-a partition lawfully obtained, 
(1) 13 Ind Cas 79; 34 A. 150;8 A-L J. 1312. 
(2) 63 Ind. Cas. 802; 1; A Le j-e 780: 3 UL P. 
L. R. (A) 1433-44 A. 1; (1922) A. I. R- (A) 314... 
(3) 63 Ind. Cas 806; 19 A. L. J. 783; 3 U. P., Ia 


- R, (A) 146; 44 A. 5; (1922) A. I. R:-(A) 162. 
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This is exactly what the Court below has 
found here. The plaintiff was in sole 
actual physical possession of the plot in 
suit. He has been ousted thérefrom by the 
defendant. He is certainly entitled to ke 
restored to the actual possession which he 
had before and not merely to joint possession 

with the defendant. | 
It is further argued on the basis of the 
last mentioned case that no decree for dama- 
ges should have been given. The facts of 
the case were, however, distinguishable in 
‘that in the ruling in Sarbjit Singh v. 
Raj Kumar Rat (3) the land was the joint 
khud-kashi of the parties. In this case the 
finding is that it was the sole khud-kashi of 
the plaintiff who has been deprived of the 
enjoyment of the land by his dispossession 
The appeal, therefore, fails and I dismiss it 
with costs including fees on the higher scale. 

S. D. Appeal -dismissed. 

PRIVY COUNCIL. 
APPEAL FROM THE LOWER BURMA CHIEF 
COURT. 
l December 20, 1922. 
Present :—Lord Atkinson, Lord Sumner, 
"Lord Parmoor, Lord Carson and. 

Mr. Ameer Alt, 

M. SUBRAMONIAN AND ANOTHER— 


š APPELLANTS 
VErSUS 
M. L. R. M. LUTCHMAN AND OTHERS— 
RESPONDENTS. 


Registration Act {X V I of 1908), s. 17— Evidence 
Act (I of 1872), s. 92— Registration Equitable 
mortgage, document creating— Oral evidence inadmissi- 
ble— Receiver mortgaging without authority—Mort- 
gage, whether valid, 

Where a deposit-of title-deeds is accompanied by 
a document containing the terms of the mortgage, 
the document being the only repository and appro- 
priate evidence of the agreement of the parties, 
constitutes an instrument by which the equitable 
mortgage is created, and comes within section 17 
of the Registration Act. [p. 652, col. r.] 

Kedarnath Dutt v. Shamlail Khetiry, 11 B. L.R. 
. 405; 20 W. R. 150, relied on? 

The general rule that a deposit of a document 
of title, without writing or word of mouth, will 
create in equity a charge upon the property, does 
not apply where the deposit is accompanied by 
an actual written charge. In such a case oral 
evidence is not admissible and the terms of the 
document must be referred-to. [p. 652, col. 2.] 
` Pranjwandas Jagjivandas Mehta v. Chan Mah 
Phee. 35 Ind. Cas. 190; 43 I. A. 122; (1916) 1 M. W. 
N. 443; 31 M. L. J. 155; 4 L. W. 69; 14 A. L. J. 


638; 20 C. W. N. 925; 18 Bom. L. R. 664; 20 M. I; ` 
T. 242; 9 Bur. L. T. 125; 43 C. 895; 24 C..L. J. 314; 
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8 L. B. R. 458 (P. C.) and Shaw v Fostir, (1872) 
5 HLL. 321 at p. 341; 42 I. J. Ch. 49; 27 L. T. 281; 
20 W.R. 907, relied on. 

Where a Receiver mortgages certain property, 
when the order appointing him does not autho- 
rise him to do so, the mortgage is wira vires. 
[p. 651 col. 2.) ' : 

Appeal from the Lower Burma‘ Chief 
Court. l 

Mr. Powell, K. C., Messrs. Preez 
Dube, for the Appellant. 

Mr. Dunne K. C., and Mr. Kyfin, for the 
Respondents. ° : 

JUDGMENT. l 

Lord Carson.—On the 15th July 1908 
the firms of Chettys owed to the original. 
plaintiff, Mallady Sathalingum, whose exe- 
cutors the present appellants are, a consider- 
able sum of money, and as security for the 
same deposited with him by way of equitable 
mortgage title-deeds relating to certain 
properties of the defendant Seedat and 
which had been deposited with the said 
firm by the said Seedat. On the occasion. 


and 


. of such deposit a memorandum was signed 


and delivered to the said plaintiff in the 
following terms :— 

“From M. L. R. M. A. Soliappa Chetty 

„and A. IL. A. S. R. M. Chetty, 
Rangoon. 
“To Mallady Sathalingum, Rangoon. 
dated Rangoon, the 15th July, 1908. 
“ DEAR SIR, 

"We hand you herewith title-deeds 
relating to fifth classLot Nos. 78, 79 and 80, 
Block E, each measuring 25 by 50 with 
building thereon belonging ‘to Saleman 
Ahmed Seedat, also his promissory-note 
for rupees ‘sixty-three thousand (Rs. 63,000) 
due us, thiseplease hold as security against 
advances made to us; we also hand you 
second mortgage executed in our favour 
by C. Ranga Sawny Moodaliar on rst class 
Lot No. 6 in Block Fx. On this we had, 
advanced Rs. 32,000. Please also hold this 
as further security against advances made , 
to us. We promise not to deal with same 


‘till your amount due you is fully paid and 


satisSed. 
“ Witness — 

“ (Signed) C. E. SOLOMAN. 

Yours faithfully, 
“ (Signed) M. L. R. M. A. Soliappa Chetty. 
“ A.L. A. S. R.M. Alagappa Chetty. ” 

This document was not registered, and 

the effect of such -non-registration will 
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have to be considered later. On the ryth 
December 1909 the said plaintiff sent to the 
said firms of Chetty and the respondent 
Seedat notices demanding re-payment of the 
moneys due and interest. In the year 1910 
a suit was brought for the dissolution of the 
‘said Chetty firms, and on the 5th April 
Igro Ramanathan Chetty was appointed 
Receiver by an order of the Court in the 
suit in the following terms :— 

“ It is ordered that M. A. R. A. R. Rama- 
nathan Chetty be and he is hereby appointed 
Receiver on a monthly remuneration of 
Rs. 300 (three hundred only) to take charge 
of the property of the Chetty firms of M. L. 
R. M. A. and A. L. A. S. R. M. pending the 
decision of the suit for dissolution of partner- 
ship, with power to collect outstandings and 
do all things necessary for the realisation 
and preservation of the assets of the said 
firm. ” 

The Receiver so appointed and the mem- 
bers of the Chetty firms being anxious to 
realise the debt due to them by Seedat, 
wrote to the plaintiff for the promissory- 
note and the title-deeds deposited with 
the plaintiff on the 15th July 1908 in order 
to enable them to carry on proceedings 
against Seedat, and the plaintiff handed 
them over on condition (that he received 
payment from the íruits of the decree. 
No suit, however, was brought, but Seedat 
gave the Chetty firms a legal mortgage 
dated the 26th August 1910 over the 
properties included in the original equitable 
mortgage and also other properties which 
were not so included. The plaintiff agreed 
to this compromise upon condition that the 
.mortgage of the 26th Augus% i910 was 
deposited with the plaintiff and also the 
title-deeds relating to the properties included 
in it as collateral security for the monies 
owing by the Chetty firms to the plaintiff. 
This deposit was carried out, and on this 
occasion a memorandum setting forth such 
deposit was signed by the Receiver, and is 
dated the 4th September 19ro. The present 
action was brought by the plaintiff as equit- 
able mortgagee to enforce payment of the 
debt due to him by sale ot the properties 
mortgaged by the said mortgage of m 
26th August r9ro. 

At the trial of the action before Mr. 
Justice Young, it was contended that the 
original sub-mortgage of 1908 was void, inas- 
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much as it was effected by an instrument 
in writing which was admittedly not register- 
ed and that it was inadmissible in evidence 
on the same ground. 

The learned Judge, however, held that 
it was admissible as being a record of en 
already completed transaction. 

It was also contended that the old equit« 
able mortgage had been surrendered and 
that the plaintif was suing on a new mott- 
gage which was ulira vires the Receiver, 
who had not obtained the leave of the Court. 

The learned Judge held, however, that, 
so far as the new legal mortgage so deposited 
related to the property included in the 
former equitable mortgage, “ there was not 
an iota of difference between the return of 
the title-deeds and the return of them accom. 
panied by the deposit of the legal mortgage," 
and he, accordingly, gave a decree for the 
usual accotints and for sale in default ot 
payment of the properties included in the 
original memorandum of deposit. There 
was an appeal by the plaintiff to the Chief 
Court of Lower Burma from this judgment 
so far as it disallowed his claim to an equit- 
able sub-mortgage on the new and additional 
properties included in the mortgage of the 
26th August, i910 and there was also 
an appeal from this judgment by the frst 
defendant in so far as it allowed the claim 
of the plaintiff to an equitable sub-mortgage 
of the properties originally pledged. 

The Appellate Court on the 24th January 
T916 set aside the decree of the original 
Court and dismissed the plaintiff’s claim, 
holding that by the events which had 
happened the original mortgage by deposit 
was extinguished and no deposit of deeds 
by the Receiver of the Chetty firms was 
authorised by the order appointing him. 

The Chief Judge, Sir Charles Fox, who 
gave the judgment of the Court, stated 
that it was unnecessary to deal with the . 
vexed question as to whether the memo- 
randum of the rth July r908 required 
registration. From this judgment and the 
decrees made under it the present appeal 
has been brought. 

It was not seriously contended before 
their Lordships that the Receiver had any 
authority under the order of the sth April 
I9IO to mortgage property of the firms, 
and on this point their Lordships are in 
agreement with the decree of the Appellate 
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Court. The plaintiffs’ chief effort before 
this Board was directed to supporting the 
order of Mr. Justice Young, basing their 
elaim upon the original syb-mortgage of 
the rsth July x908., The respondents’ 

,Counsel, on the other hand, raised the objec- 
tions which had also been made at the trial 
of the action, (1) that the original. sub-mott- 
gage was vcid, inasmuch as it was effected by 
aninstrument in writing which was admitted- 
ly not registered and relied apon sections 17 
and 49 of the Registration Act, 1908 ; and 
(2) that oral evidence was not admissible, 

.as the memorandum of the r5th July 1908 
constituted the contract between the parties 
(S. gr, Law of Evidence, Act I of 1872). 
The appellants, however, contended that 
though the terms of the deposit were em- 
bodied in a written document that document 
was a mere memorandum of and did not 
constitute the contract and, therefore, did 
not require to be registered, and that on the 
same ground oral evidence was admissible 
to prove and explain the deposit. 

As already stated, the Trial Judge acceded 
to this argument. 1 

his Board, however, cannot agree with 
the viéw taken by the Trial Judge. The 
law upon the subject admits of no doubt. 
In the case of Kedarnath Dutt v. Sham Lall 
Khettry (I), Couch, C. J., says :— 

* “The rule with regard to writings is that 
oral proof cannot be substituted for the 
written evidence of any contract which 
the parties have put into writing. And 
the reason is that the writing is tacitly 

. considered by the parties themselves as 
the only repository and the appropriate 
evidence of their agreement. If this memo- 
randum was of such a nature that it could be 
treated as the contract for the mortgage, 
and what the parties considered to be the 
only repository and appropriate evidence 
of their agreement, it would be the instru- 
ment by which the equitable mortgage was 
created, and would comé within section 17 
of the Registration Act. " 

This Board in Pranjivandas Jagjwandas 
Mehta v. Chan Ma^ Phee (2), laid down the 
law as follows :— 

(1) rr B. L. R. 405; 20 W. R. 150. 

(2) 35 Ind. Cas. 190; 43 I. A. 122; (1916) I 
W. N 443; 31 M. L. J. 155; 4 L. W. 69; 14 A. L 
638; 20 C. W. N. 925; 18 Bom. L. R. 664; 2c M. 
T. 242; 9 Bur. L. T. 125; 43 C. 895; 24 C. L. J. 3 


M. 
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“The law upon this subject is beyond 
any doubt: (1) Where titles....are handed 
over with nothing said exrept that they 
are to be security, the law supposes that the 
scope of the security is the scope of the title. 
(2) Where, however, titles are handed over 
accompanied by a bargain, that bargain 
must rule. (3) Lastly, when the bargain 
is a written bargain, it, and it alone, must 
determine what is the scope and the extent 
of security. 

“In the words of Lord Cairns in the 
leading case of Shaw v. Foster (3), ‘ although 
it is a well-established rule of equity that a 
deposit of a document of title without 
more, without writing, or without word of 
mouth, will create in equity a charge upon 
the property referred to, I apprehend that 
the general rule will not apply where you 
have a deposit accompanied by an actual 
written charge. In that case you must 
refer to the terms of the written document, 
and any implication that might be raised, 
supposing there were no document, is put 
out of the case and reduced to silence by the 
document by which alone you must be 
governed.' " 

Applying the principles thus laid dowa 
to the present case, what this Board has to 
determine is did the document of the r5th 
July i908 constitute the bargain between 
the parties, or was it merely the record of 
an already completed transaction ? 

The only evidence upon this subject in 
their Lordships' opinion is conclusive that 
the memorandum of the 15th July r908 
constituted the bargain between the parties. 
The plaintiffs’ agent swore, " The arrange- 
ment to deposit their title-deeds was made 
in the presence of the eldest son of E. Solo- 
mon," and when we turn to S. Solomon's 
evidence, he says, “The document was 
drafted and typed in my office after they 
had come to an agreement. The document 
was drawn up at the time they came to- 


gether;" and upon cross-examination he 
Says: 
“The agreement was signed and handed 


over in my presence. Unless thetitle-deeds 
had been handed ovér he would not have 
accepted Exhibit. I. (the. memorandum 
of rsth July  r9oS). The transaction was 
completed in my office at. the same time.” 


(1872) 5 H. L. 321 at p. 241; 42 L. J. Ch. 49; 


(3) 
27 L. T. 281; 20 W. R. 907. 
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Turning to the document itself, one’ is 
led to the same conclusion. 

“We hand you herewith 
Blocca de This please hold as secu- 
rity; (Q.clus ses Please also hold 
‘has as further security.” Their Lord- 
ships have no doubt, therefore that the 


' title-deeds, 


memorandum in question was the bargain. 
between the parties, and that without its , 


production in evidence the plaintiff could 
establish no claim, and as it was unregistered 
it ought to have been rejected. 

It has already been stated that the 
Receiver was not under the order appointing 
him authorised to create any mortgages of 
the partnership property, and, therefore, the 
claim of the plaintiff fails both in respect 
of the original equitable deposit and the 
subsequent deposit in August 1910. 

For these reasons their Lordships will 
humbly advise His Majesty that the appeal 
of the plaintiff should be dismissed with 
costs. 

N. K. Appear dismissed. 

Solicitors for 
IHoncham & Son. 

Solicitors for the Respondents.—Messrs. 
Sanderson & Orr Dignam. 


the Appellant.—Messrs. 
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ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEAL No. 1337 OF 1921. 
January 23 1923. 
Present-—Mr. Justic: Daniels. 
SHAKUR—DEFENDANT—APPELLANT 
VETSUS 
HUSAINI BIBI AND ANOTHER—PLAINT- 


IFFS—RESPONDENTS.  . 
. Adverse possession — Brolhey im possession on 
behalf of himself and  sister—Guift by brother 
without knowledge of sister, effect of — Registration — 
Notice. . 

The sols possession by one of two or more joint 
owners is noc adverse to the others until the owner 
in possession has done some act to the knowledge 
ot the others which amounts to a denial of the 
latter s right. 

Chandbhai Mahamadbhat v. Hasant hai Rahimt- 
ula 64 Ind. Cas. 205; 46 B. 213; 23 Bom. L. R, 
1033 ; (1922) A. I. R. (B.) 150 and Ahmad Raza 
Khan v. Ram Lal, 26 Ind. Cas. 922; 37 A. 203 ; 13 
A. L. J. 204, relied upon, 
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Registration is not notice. 

Tilakdhavi Lal v. Khedan Lal, 57 Ind. Cas. 
465; 48 C. 1; 39 M. L. J. 243; (1920) M. W. N. 591; 
2 U. P. L. R. (P. C) 139; 22 Bom. L. R. 1319; 18 
A. L. J. 1074; 25 C. W. N. 49; 28 M. L. T. 224; 
47 I. A. 239 ; 32 C. L. J. 479; 13 L. W. 161; 2 P. 
L. T. ror (P, C.), followed. 

If a brother in possession on behalf of himself 
and his sisters executes a deed of gift in favour 
of his sons without the knowledge of his sisters 
and there is nothing to put the sisters on enquiry, 
the possession of the brother does not become 
adverse to the sisters. 


Second appeal against a decree of tbe 
District Judge, Benares, dated the 27th 
July rg2r. | 

Mr. G. Banerji, for Mr. P. L. Banerjt, for 
the Appellant. 

Mr. Mukhtar Ahmad (with him Dr. S. M. 
Sulaiman), for the Respondents. 

JUDGMENT.—The only question in this 
appeal is one of adverse possession. ‘The 
plaintiffs are two sisters. The original de- 
fendant was their brother. He has died 
and his sons, Chhedi and Shakur, have been 
substituted in his place. The plaintilfs 
claimed their share in three houses which 
originally belonged to the father of the 
parties. The suit is governed by Art. 144 
of the Limitation Act. It is admi.ed that 
the plaintiffs have never been in actual pos- 
session of the house, but the Courts below 
have accepted the principle that the poss s- 
sion of the brother was on behalf of himself 
and hissisters and, therefore, was not ad- 
verse. This principle is not disputed by the 
defendants-appellants. They claim that the 
caseis taken out of the principle by virtue 
of the fact that the brother, Karim Bakhsh, 
executed iwo deeds of gift in favour of his- 
sons in the year 1908. One of these was 
just within the twelve y.ars’ period of limi- 
tation, but the other was just before it, and 
it is this gift which is specially pleaded 
as making the possession adverse. ‘he 
learned Judge of'the Court below has found 
that there is no proof that the plaintiffs 
had any knowledge of this gift and he de- 
clined to regard registration of tne ¿ift as 
constituiing notice in view of the ruling cf 
the: Privy Council in Tilakdhavi Lal v. 
Khedan Lal (1i) In this case there wes 


(I) 57 Ind. Cas. 465; 48 C. 1; 39 M. L. J. 243; 
(1920) M. W. N. 591; 2 U. P. L. R. (P. CJ 139; 
22 Bom. L., R. 1319; x8 A. L. J. 1074; 25 C. W. N. 
49; 28 M. L. T. 224; 47 I. A. 239 ; 32 C. 1 J. 479i 
I3 L.. W. 161; 2 P. L. T. ror.(P. C) 
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nothing to put the plaintiffs on enquiry 
cz-to cause them to search the register. 
There is a very recent ruling 5f the Bombay 
High Court, Chandbhat Mahamadbhai v. 
Hasanbhai Rahimtula (2), that sole 
possession by one of two or more joint owners 
is not adverse to the others until the joint 
owner has done some act to the knowledge 
. cf the others which amountsto a denial of 


the latter's right. The rulings of this Court ` 


are to the same effect je. g., Ahmad Raza 
Khan v. Ram Lal (3)]. I come to this decision 
with some reluctance, because where parties 
have not put forward a claim to their legal 
share for a period of some thirty years, as 
has happened in this case, it very often, if 
not usually, is the fact that they have all 
along intended to allow the brother to take 
the whole, but on the authorities the de- 
cision of the learned District Judge is the 
only possible decision on the fact found by 
him, I, therefore, dismiss the appeal with 
. costs including in this Court-fees on the 
higher scale. mE 
to SEDs Appeal dismissed. 


(2 64 Ind. Cas. 205; 46 B. 213; 23 Bom. I, 
R. 1033; (1922) A. I. R. [B.) 150. 
(3) 26 Ind. Cas. 922; 37 A 203; 13 A. L, J. 204. 
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‘ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEAL No. 1295 OF 1921, 
January 25, 1923. 
Present:—Mr. Justice Daniels. 
.. RAMJI DAS AND ANOTHER-——DEFEND- 
ANTS—ÀPPELLANTS 
VEYSUS 


MIHIN LAL-——PLAINTIFF—RESPONDENT. 

Evidence Act (I of 1872), ss. 63 (5), 114 il. (g) — 
Secondary evidence of contents of document-— Person 
unable to read document, whether can give evidence 
Non-production of document—Old document—Pre- 
sumption. 

It is settled Jaw that in a ‘suit for redemption. 
the plaintiff must prove the mortgage which he 
sets up. [p. 654, col. 2.] 

Sheo Prasad v. Lahit Kuar,18 A 403; A. W.N. 
(1896) 132; 8 Ind. Dec. (N. S.) 975, followed. 

Under clause (5) of section 63 of the Evidence 
Act secondary evidence as to the contents of a 
document, written in Persian characters, cannot be 
give. by a witness who is unable to read Persian. 
[p. 654, col. 2.] l 

Ghure v. Chaivapal Singh, 23 Ind. Cas, rr; 12 
A. L. J. 239, followed. 

Unless it is established that a document is in 
the possession of a party, and, has been wilfully 


Mi 


suppressed, a Court is not entitled to presume that 
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the contents cf the document, if produced, would 
have been unfavourable. [p. 655, col. I.) 

In the case of a very old document the possi- 
bility of its having been lost and being no longer 
iu existence is naturally much greater than in the 
case of a document of recent date. [p. 655, col. r.] 


Second appeal against a decree of the 
second Additional District Judge, Aligarh, 
dated the 25th of May 1921. 

Dr. K. N. Katju, for the Appellants. 

Dr. S. N. Sen, for the Respondent. 

JUDGMENT.—This is, a second appeal 
in a suit for redemption of a mortgage alleged 
to have been executed in 1865. "The defen- 
dants-appellants denied the existence of 
the mortgage. No notice was served on 
them to produce it, but it is not seriously 
disputed that if it was in their possession 
the nature of the suit was sufficient to give 
them notice that they must produce it and 
that the plaintiffs were entitled to.produce 
secondary evidence. It is settled law that 
the plaintiff must prove the mortgage which 
he sets up [Sheo Prasad v. Lalit Kuar (x)]. 
The lower Appellate Court has found on 
the basis of various items of documentary 
evidence that the property was originally 
mortgaged to the defendants. The docu- 
mentary evidence gives no assistance as to 
the date of the moitgage nor does it in any 
way show that it was the mortgage in suit. 
To supply this defect two witnesses were 
produced. The learned Judge of the Court 
below has rejected one of these witnesses 
as false, but has accepted the evidence of 
the other Anandi Lal. The first and main 
plea taken in this Court is that Anandi Lal’s 
evidence, even if believed infull, is notsuch 
secondary eVidence as is recognised by sec- 
tion 63 of the Evidence Act. Under sub- 
section (5) of that section only a witness 
who has himself seen a document is entitled 
to give oral evidence of it. This clearly 
implies that it must be a witness who could 
read the document and this view was taken 
in Ghure v. Chatrapal Singh (2), where it 
was held that a person who was unable to 
read a document could not give secondary 
evidence of its contents. The evidence of 
Anandi Lal has been laid before me. It shows 
that the document was written in Persian 
characters whichthe witness was unable to 
read. A plea was taken by the respondent 





(1) 18 A. 403; A. W.N. (1896) 132; 8 Iud. 


Dec. (N. 8$.) 975. 


(2) 23 Ind, Cas. 11; 12 A. La J. 239. 
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to the effect thst the Court should prestune. 


under section £14 of the Evidence Act that 
the origiral mortgage is in possession of 
the appellant and that, if produced, it would 


have proved to be the mortgage in suit. : 


The respondents would be in a stronger 
position for raising this plea if they had 
given notice to the defendants to produce 
the original deed. The defendants deny 
that the deed is in their possession and 
there is nothing to establish that this denial 
is false. It is only if the deed is in their 
possession and has been wilfully suppressed 
that the Court is entitled to presume that 
the contents of the document, if produced, 
would have been unfavourable. In the case 
of a very old mortgage the possibility of 
its having been lost and being no longer in 
existence is naturally much greater than in 
the case of a mortgage of recent date. Under 
the circumstances of this case I am not 
prepared to draw ,the inference which 
the learned Couüsel asks me to draw. 

A plea of limitation under Art. 134 of 
the Limitation Act is also urged by the 
appellant in respect of one of the shops, but 
in view of my decision in the first issue it 
has not been necessary to decide this. 

I, therefore, accept theappellants' conten- 
tion and allow the appeal. I accordingly 
allow the appeal and setting aside the de- 
cree of the Court below restore the decree 
of the Munsif with costs in all Courts. 

S. D. l Appeal allowed. 


ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEAL, No. 681 OF I92I. 
January r9, 1923. 
Present.—Mr. Justice Rafique and 
Mr. Justice Piggott. 
KUNDAN AND ANOTHER—PLAINTIFFS 
—APPELLANTS | . 
versus 
SOBHAN RAM AND ANOTHER—-DEFENDANTS 
—RESPONDENTS. 
Custom— Pre-emption—Wajib-ul-arz, construction 
of—Qarib ekjaddi, meaning of—Person alienating 
Share bound to offer same to garib ekjaddi co-skaver 


—Shave, whether must be offered to nearest qarib 
ekjaddi— Pre-emption, vight of, proof of. 
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A great-gtandfather’s descendant is not a dis- 
tant but a near descendant of the same common 
ancestor, and, therefore, can be fairly described 


as a qarib ekjadd(* that is, a near descendant of 
the same common ancestor. 


Where by a custom recorded in the Wajib- 
ul-arz of a village a co-sharer wishing to alienate 
his share is bound to offer the share in the first 
instance to a garib ekjaddi co-sharer, he is 
not obliged to offer the option of purchase in the 
first instance to the descendant of a nearer common 
ancestor or a near descendant of the same common 
ancestor, but is entitled to choose any co-sharer 
from amongst the whole body of persons who can 
fairly be described as descendants of the same 
common ancestor with himself. 


Lok Singh w. Balwant Singh, x A. L. J. 705, 
referred to. 


Obiier.—A plaintiff claiming pre-emption on 
the basis of'a particular custom must satisfy the 
Court not merely as to the existing custom of pre- 
emption binding on the parties, but as to the par- 
ticular custom on the strength of which he claims 
preference over the vendee. 


Quaere.—Whether the words garib  ekjaddi 
ought to be interpreted as meaning the nearest 
male agnate for: the time being, 2. e., in existence 
at the time of the sale. 


Second appeal against a decree of the 
Judge of the Court of Small Causes, ex- 
ercising the powers of a Subordinate Judge, © 
Agta, dated the 24th January 1921. |, 

The Hon'ble Mr. N. P. Asthana, for the 
Appelíants. | 

Mr. P. L. Banerji, for the Respondents. 


JUDGMENT.—This is. a second appeal 
by a plaintiff pre-emptor and it raises a 
very simple and definite point. Both par- 
ties in the Courts below admitted them- 
selves to be bound by a certain custom 
in the matter of pre-emption which was 
recorded in the Wajib-ul-arz of the village. 
Where they differed was as to the nature 
of the custom evidenced by that record. 
The Wagjib-ul-arz specifies certain classes 


‘of persons who afe to have the first offer 


in the event of a co-sharer wishing to alie- 
nate his share. The first class is described 
as the qarib ekjadi of the vendors who 
are also co-sharers. We may translate 
the phrase garib ekjaddi as a near 
descendant of a common ancestor with 
the vendor, but this is not sufficient to 
determine the particular point raised by 
the appeal. The vendor, Ghure, was the 
grandson of one Akhi Ram and the plaintiffs 
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who claim pre-emption are the sons of 
another son of Akhi Ram, and, therefore, 
‘first cousins of the vendor» The vendee- 
defendant is also a descendant of the same 
common ancestor as the vendor. But to 
find that common ancestor it is necessary 
to carry the pedigree one degree further. 
Aki Ram's fathers name was Narhatia 
and the vendee Sobha Ram is the grand- 


son of Lalu Ram, a grandson of Narhatia. 


The Courts below have concurred in taking 
the same view of the custom put forward 
by the plaintiff Théy say that both the 
vendee-defendant and the plaintiffs fall 
.Wwithin the category of qarib ekjaddi, 
or near descendants of a common ancestor 
with the vendor. It is admitted that 
both parties are co-sharers. ‘Therefore, 
according to the view taken by both the 
Courts below, both the plaintiffs and the 
vendees fallin one and the same category 
and the custom recorded in the Wagib-ul-arz 
does not give any preference to one member 
of that category over another. In substance 
that the Courts beiow have held is that, 
according to the custom evidenced bv this 


Wajtb-ul-arz, a co-sharer in the position of. 


the defendant Ghure, desiring to part with 
a portion of his property, was entitled. to 
choose amongst the whole hody of per- 
Sons who could fairly be described as des- 
cendants of the same common ancestor 
with himself, but was not obliged to ofer 
the option of purchase in the first instance 
to the. descendant of a nearer common an- 
cestor, or a nearer descendant of the same 
common ancestor rather than a more dis- 
tant one. 

In appeal it is contended that the Courts 
below have come to an erronecus finding 
because they have misinterpreted the terms 
of the Wajib-ul-arz. The contention takes 
two distinct forms. On the one hand, 
it is suggested that the vepdee, Sobha Ram, 
is such a distant relation of the vendor, 
Ghure, that he could not fairly be described 

s “ garth ekjaddi”’ at all. On this point 
we think it sufficient, to say that the des- 
cendant of a common ancestor no further 
removed than Narhatia in the pedigree 
now before us might fairly be described 
as a near descendant of the same common 
ancestor and may be treated as falling 
within the category of persons so described 
in the record of the custom found in the 
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Wajib-ul-arz. In the second place, it is 
contended that the words qarib ehjaddt 
ought to be interpreted as meaning the 
nearest male agnates for the time heing 
4. €. in existence at the time of the sale. 
This is certainly an ingenious argument 
and by no means without force. We have 
to remember that the case comes before 
us in second appeal,.that it is an appeal 
by a plaintiff who in claiming to pre-empt 
a sale in favour of a vendee who is both a 
co-sharer and a descendant of the same 
common ancestor as the vendor and is bound 
to satisfy the Court that he has in fact a 
preferential claim. We have been referred 
to one or two authorities which lay down 


after all nothing more than the reasonable 


principle that a plaintiff claiming pre-emp- 
tion on the basis of particular custom 
must satisfy the Court, not merely as ts 
the existence of a custom of pre-emption 
binding on the parties, but of the particu- 
lar custom on the strength of which he claims 
preference over the vendee. A case more 
directly in point is that of Lok Singh v. 
Balwant Sinon IN. The learned Judges 
who decided that case held that a clause 
in the Waytb-ul-arz giving in certain circum- 
stances a pre-emptive right to persons 

esctibed as pattidar qaribis of the ven- 
dor did not operate so as to give a nearer 
relation a preferential right over a more 
distant one. They regarded the whole body 
of persons who can fairly be described as 
pattidar garibi of the vendor as forming 
a class by themselves, possessing equal 
tights, amongst whom the intending ven- 
dor was at «liberty to make his own choice 
when he came to part with his own prop- 
erty. We think it sufficient to say that 
in the present case we are at any rate not 
so satisfied that the Courts below werz. 
wrong in the interpretation which they have 
put on the somewhat doubtfully worded 
clause as to warrant our interference with 
the decision of the lower Appellate Court 
We dismiss this appeal, therefore, with 
costs. 

Appeal dismissed, 
S. D. & N. H. 


(n) r A. L. J. 705. 
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CALCUTTA HIGH COURT. 

JURY REFERENCE No. 65 or 1922. 

October r3, 1922. 

Present -—-Mr. Justice Walmsley and Mr. 
Justice Pearson. 
EMPEROR—PROSECUTOR 

: UeYSUus 

SATYENDRA KUMAR DUTT CHOW- 

-DHURY alas SATU BABU-—ACCUSED. 

Evidence Aci (I of 1872), s 154— Hostile wit- 
ness, reasons for declaving— Evidence of hostile wit- 
ness, whether can be believed in part and disbelieved 
in part—Criminal Procedure Code ( Act V of 1898), 
S. 540—- Court 
examined on initiative of Court—Statements of unt- 
nesses to be accepted or rejected in entirety. 

That a prosecution witness is a tenant of a 
telative of the accused is no reason at all for treating 
E ie a hostile witness. [p. 658, col. 2; p. 659, 
col, 1. 

That the statement of a prosecution witness 
before the Committing Magistrate differs from the 
statement recorded by the Police shortly after 
the occurrence and that the cross-examination 
of the witness would help the Court to assess 
the exact value of the different parts of his testi- 
mony is not a sufficient reason for allowiug the 
cross-examination of the witness by the Public 
Prosecutor.as an hostile witness. [p. 658, col. 2; 
P- 569, col. 1.] ' 

Kalachand v. Queen- Empress, 13 C. 53; 6 Ind. 
Dec. (N. S.) 532 and Surendra Krishna Mondal v. 
: Ranee Dassi, 59 Ind. Cas. 814; 24 C. W. N. 860 

at p. 869; 33 C. L. J. 34: 47 C. 1043, referred to. 

. If a Counsel is given permission to cross- 
examine his own witness it must be done to dis- 
credit the witness altogether, and not merely to 
get rid of part of his testimony, because if that 
which is suggested shall be elicited, it will show 
that he is not trustworthy at all. Therefore, 
his whole eyidence must be rejected and it cannot 
be believed in part and disbelieved in part. [p. 
659, col. r.] 

Faulkner v. Brine, (1858) 254, 
followed. | 

A witness whom the prosecutioh declines to 
"examine and who is examined by the Court on its 
own initiative is a witness called by the Court 
. within the meaning of section 540, Criminal Proce- 

dure Code. [p. 659, col. 1.] 


Where a prosecution witness is, on the appli- 
cation of the Public Prosecutor, called as witness 
by the Court, so that both parties may cross- 
examine him he is not a Court witness properly 
‘so-called and his evidence stands on the same 
footing as that of a hostile witness and should 
be accepted or rejected in tote. [p. 659, cols. x & 2.] 

Reference. 

Babus Dásarathi Sanyal, Manmatha Nath 
‘Mukherjee, Hemendra Kumar Das, Birendra 
Chandra Das and Priya Nath Dutt, for the 
Acctised. 

Mr. Ory, Deputy Legal Remembrancer, 
or the Crown. 


z 
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JUDGMENT. ; 
Walmsley, J.—The accused . Satyendra 
Kumar Dutt, Choudhuri was placed on 
his trial upon. a charge of murder. The 
Jury was unanimous in finding .him .not 
guilty of murder, and by a majority of 
four to one it found him not guilty of the 
lesser offence of culpable homicide. The 
learned Judge felt himself unable to accept 
this verdict, and, consequently, made ‘a 
reference to this Court under the provisions 
of section 307, Criminal Procedure Code.” 
The case has some remarkable features, 
not only in the bold facts of the occurrence 
as told by the prosecution but also.in the 
conduct of the. proceedings in the. Court 
of Session. ST he ts 
The accused belongs to the village of 
Richi and he and his co-sharers are Zemin- 
dars of the village. The Zemindars are 
. divided into two hostile groups, Nagendra 
and Dwijendra forming one group, and the 
accused and Khirod the other group. ` These 
two groups are frequently .quarrelling, but 
they share the same bari. Immediately ad- 
_ joining this bari is a bari occupied by Amar 
Kinkar Bhattacharjee. and his brother 
Prakash and Hara Kinkar. pa 
Natabar Tarsa, the - deceased, used 
to be employed as a servant by Satyendra, 
the accused, but on account of some differ-e 
.ence he left his service and: entered the 
service of Amar Kinkar and Prakash about 
.Six months before the occurrence. 

The relations between the Bhattacharjee 
and the Dutts seem to have varied. Amar 
: Kinkar says that he and Prakash have always 
been on friendly terms with Satyendra, in 
fact Amar Kinkar acted as his priest.and 
his Pleader until just before the occurrence; 
-Hara Kinkar, on the other hand, has heen 
.employed , at different times.’ by 
both Nagendra and . Satyendra. but 
, Satyendra is said to have regarded him as 
a declared enemy. ° . p oues Sade E 

On the day of occurrence the 'Bhatta- 
charjee brothers were. celebrating their 
mother's Sradh, and..Satyendra wanted 
Amar Kinkar to keep up the old feud between 
himself (Amar Kinkar ).and Hara Kinkar, 
and. it is said that he tried to enforce his 
wishes by refusing to lend utensils. for the 
ceremony, and by causing notice of execti- 
tion proceedings in regard..to ‘a decree 
obtained by his aunt.against Amar Kinkdr 
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and Prakash to be setved ‘when the court- 
yrd : was ‘crowded with.-gtiests, "These 
‘measures’ were useless: and, Amar’ Kinkar 
sdn Hara: Kinkar did for a time at any rate 
patch. up^their'quarrel. It does not seem 
ita ba suggested that .Satyendra bore Amar 
‘Kinkar any. grudge for taking Natabar 
«into his Service, butitissaid that relations 
“between Natabar and‘ Satyendra continued 
zto-be- strained. 

: “To return to the occurrence, by the after- 
noon “the hosts were entertaining their ` 
 "hunibler guests, vand there were sitting in 

the: courtyard “two lines of Naths "and 
< Dhobis, ‘and at the North end of the line 
“that ran North-South: was Natabar, the 
deceased : all were partaking of: chira’ and 
“dahi when stiddenly the accused entered’ the 


' -courtyardand thrust a-spear into Natabar's 


"left: side with 'stuch ‘force ^as almost to 
:transfix! him. The- accused then disappeared, 
^ and no one tried to stay him. 

„Amar“ Kinkar shortly ‘afterwards’ went ` 
“to the Thana, three miles away: he told his 
“story about 4-30 P: M. and it was recorded 
4by .the Senior. Sub-Inspector, ‘Satish Chandra 
»Máitraà, who sent the-junior' officer- Purna - 


Chandra Dutta ~to  invéstisate. “Purna ` 
“Chandra -found a considerable number 


| of peoplé present, 'andzthe first thing^he - 
e did'was-to; rêcord the; dying declaration of 
-Natabar,.and a few minutes after he had 
ifinished Natabar- died. ' Before dawn he 
eft tne village with the dead body and then 
-examined some. witnesses: at - the Thana - 
~on the'morning of the 24th. ‘After that : 
"he:was-engaged on other work and nothing 
“more -was ‘done-aintil the iegth when “the 
‘Senior.~Sub-Inspector went to^ the place 
-accompanied’by two:superior officers. “The 


»accused' was “hot. found. by either Sub-In- . 


«spector;and it was not untiliApril 26th that 
"hé gave-himself up-to the Magistrate. 
. K$:to the time, place ard:caüse of death, 
I do not think there*can be any doubt. 
. Amar Kinkar's evidence as to the time is 
~preterable to that ot another witness ‘who 
As-probably-less tamuliar "with ‘time - as 
“measured, by’: the - clock, Ast to’ place, 
questions: hive been, asked aboat the pre- 
Sénce- of blood stains but none of: them 
^amount to: a/suggestion ‘even: that. the deed 
took: ?-piace . -somewhere .""else. ‘Lhe 
«cause of death ixiuily described :by:the 
"ctor who: imaderthe post: mortemmicand 


it is worth mentioning that he: found qia- 
digested chira aud daki in the stomach. 

The all -important question is, whether 
it' is: proved that it was thé accused: who 
dealt the blow, closely connected is the 
subsidiary question of why a nian of ordinary 
intelligence should have chosen such an 
-oceasiou, time and place ior the crime. 

It is this second point which has: caused 
‘so much trouble in the case. The Police 
appear to have submitted the case as one 
in which the: accused attacked Natabar 
without-any quarrel immediately preceding 
the incident, that is to say, with nothing 
more fresh than a quarrel at the tank on 
‘the. previous day. In” the Magistrate's 
, Court, „however, several witnesses . rave 
quite a different version; instead ofa stealthy 
entránce to deal a premeditated blow, 
they described a violent quairel in. which 
Natabar used filthy language, and threatened 
Satyendra with a peice of wood, and 
Satyendra, happening to find a spear, flung 
it at Natabar. In consequence -of this 
variation. before the. Court of: ‘Session, 
“the Public Prosecutor obtained permission 
-to cross-examine one of the prosecution 
"witnesses as hostile, while others were 
called as Court witnesses and tendered ' to 
both sides for cross-examination.- The- wit- 
ness who waa declared’ hostile ‘is Padina 
Lochan (P. W.No. 3), while the witnesses call- 
ed as Court witnesses and.. cross-examined 
or offered for: cross-examination’ by “both 
sides weré Rameshawat Dhupi; Mukunda 
Nath, Bipin Namasut, Mathur Chandra De, 
Girija Mojun - Deb, ‘and’ Satish Chandra 
 Maitra, the Senior Sub-Inspector. - I háve 
‘oinitted 4 mar Kinkar's name because" his 
case'stands on a different footing. . 

Itis urged on behalf of the accused that, 
in the circumstances stated, the whole=-of 
. the evidence given by: these witnesses must 
be rejected, 

Padma Lochan is the only witness who 
was Cross- -examined by the Public Prosecutor | 
under the provisions- of section 154 ofthe , 
-Evidence Act. The learned Judge: ‘gave: two : 
reasons for granting permission," siditely, | 
-that -the witness was a tenant: of Khirod, 
“cousin of the accused, and that his stateiliént 
‘differed. from "the statement recorded:"bs 
the Sub Inspector shortly after the” occu; 
‘tence, adhe expressed the hope that ctzs 


examination would “help the” Coir" z 
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Assess the exact’ Value’ of’ ‘different “parts ` 
of the. "witness" testimony." i The jearned 
"füdge's charge proceeds: on the same footing, 
“and the argument for thé accused is that : 
"thé Judge was wrong in thinking that the 
“ évidence^as to identity’ might be accepted . 
"and the evidence as to'a quarrel be rejected. 
^ It appears. tò, me that the learned Judge 
“was wrong in allowing" the’ Publié Prose- ' 
"Cütor's reqüest. The m ‘reason which he 
= gives’ has“ no ‘force ‘at’ all, and the 
second’ has béen' held to E iadeewate in the 
. cases of Kalachand v. "Queen-Eifress (X), 
: "Swrendra Krishna Mondal v. Rahee Dasst 
(2). “The fact remains, however. that the 
witness was ` cross-examined | by the pro- 
“Section and the quéstiom is whether” the 
whole of his' evidence must be rejected, 
‘or the Court'can believe it in part and dis- 
believe it in part, “In the case of Faulkner 
Vv. Brine (3) defendants’ Counsel asked for 
permission: to- question "his ` own ‘witness 
‘as to the statement which he had’ made” to 
' “defendant S Attorney becatise it Was much 
“more favourable to the defendant than the ' 
version given in Cotirt: and T Lord ‘Campbell, 
C Jae i allowing thé qiiéstion'to’ bë put, 
“said: “It must be understood that it must 
‘be done: to ‘discredit’ the’ ‘witness altogéther, 
"and? not"miérely' to Bet rid of part’ of his 
" festitnony. ` If ‘that which is supi ceted ‘shall 
“De: elicited. it "will “show that ke i$ mot trust- 
worthy at'all. ^ [See also the case of Suren- ' 
dra Krishna Mondal v. Ranee Dassi (2)]. That 
dé thé principle to bé applied to the evidence 
of a^ witness who ‘has been "cross-examitied 
"by the party which called: him. "The ‘result 
“is that Padma Lochan’ S evidence müst \be 
'exclided ' altogether. ' Then there are’ the 
"so-called Court’ witnesses. I say so-called, 
' because T do not think that they: are really 
" Coürt witness.’ The provisions of section 540, 
C timinal "Próceuie Code, are very wide, and 
“the leatned: fudgé- might have suinmoned 


* these vitnesses to tlie box, and if the position `ä 
were that” the "Püblic Prosécutdr declined to .] 


“examine the? witnesses: and the ‘Judge’ there- 
“upon! ‘acting on his own initiative caused 
“them ‘to’ bé produced, T should’ regard t them ` 


- Mz) 3 C..53; 6 fud; Dec. (N. s) , 
' n 59 Ind>Cas. 814; 24 C. Wr s Sp 869 
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as called; unäet . that ` Section... ‘But. the 
"otder: Técórded on June, 26th which covers 
all thé witnesses except the Sub-Inspéctor, 
| Shows that’ the position - was quite - different : 

iéquesting the Court to examine, “witness 
"Raméshwar as a Court: witness, so that both 
‘parties “may cross-examine, him.” 
reason for the request “appears to, have 
been just. the same as in ‘the case o ‘Padma 
 Loéchan: that these ` witnesses : “had not mien- 
“tioned any. -qüarrel to the Sub- “Inspector. 
"The Püblic Prosecutor was, th erefore, Seeking 


‘tO, treat them in the same way as Padma 


Lochan "without any preliminary question- 
ing. “That being so, I think their evidence 
should sharé the s same fate as Padma Lochan, 
The case of the Sub-Inspectot , was dealt 
with in a'sepárate order dated July r3." 
The Public Prosecutor urged that he was 
trying to shield the accused and was not 
worthy of confidence the Pleader for the 
acctised made an ‘objection to the proposal,, 
his’ suggestion “that as a Court witness 
e Sub-Inspector should be cide creme’ 
pam by the accused was not helpful. 


‘think that, in^view of the order passed- by 


the Judge, ‘the evidence of theSub-Inspector 
Satish must also be shut’ out, 

jLhem Femaining evidence as to, ‘the Weit 
of" the assailant is "to be found in the dyitig 
‘declaration recotded by Sub-Thspector Purna, 


ee Waw 


Mahèñdra, . 
"The dying" "declaration was” discus a 


“Before us at considerable” length with Ges 


 ferénce to ths language in which: it is couched, 
“the. capacity of the dying. man to’ make 
“such a statement, “the possibility that, .the 
answers Were . ‘prompted | and so ‘forth. As 


a the lánguage it is ; difficult to know. what 


when an, Assámése Officer 


expect ` 


py evidence 
S Hara 
Kahar “did andoubiedly” P5 ‘the’ "Sub- 
Inspector" but ‘he is "blind, ‘and I cannot 
atcept. "that; ti contemptible”. witness, Uma 
, Charan, as ‘ sufficient ' to "show. ‘that it, Was 
“Hara, Kinka vänd” tiot Natabar "who-gaye 
“the náj ie Satya Babu. 
Point About; he" déclarafion,' however, ds 
aad etident. “Of: “these” criticisms. . ' Uma 


epe cays {hat the ‘statement w was Vécorded 


"The 


"rhe really important. 
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in the, presence of 25 or 30 persons, that 
on completion it was read out to them before 
they dispersed. Not a question was asked 
to suggest that any one protested: .It seems 
incredible that if, as a fact, Natabar made 
‘no statement, or mentioned no name, 
or mentioned a name that was not 
Satya, such gross dishonesty could have 
. passed unchallenged. I accept it, therefore, 
_-as proved that Natabar did tell the Sub- 
‘Inpector that the accused was his assailant. 
With regard to the evidence of Amar 
Kinkar it 1s urged that it should be 
excluded altogether on the same principle 
‘as. Padma Lochan’s. The position, how- 
‘ever, is quite different. Amar Kinkar went 
‘to the Thana and gave an extremely 
‘succinct account of what had happened. 
Ia the Magistrates Court his statement 
about the actual occurrence was very brief. 
On neither occasion did: he say that he 
actually saw the blow being struck. In 
fact, before the Magistrate he clearly sug- 
-gested that what he first saw was Satya 
holding one end of the spear and Padma 
the other. The Police and the 
Publié Prosecutor, however, assumed that 
Amar Kinkar had seen everything in spite 
of the suggestion just mentioned, and in spite 
of the distinction which the -witness drew 
ia. "examination-in-chief between sight and 
inférente. When the defence afterwards 
‘elicited that the witness had not seen 
‘acéused- give the  spear-thrust but had 
inferred from circumstances that it was 
the acctised who must have done so, the 
Public Prosecutor jumped to the conclusion 
"that the witness was trying to aid the 
accused and.after a few questions in ré- 
examination he sought and obtained per- 
‘mission to cross-examine the witness. This 
was an egregious blunder. The question 
is, what result follows. One possible of 
"way of looking at the matter is to say 
‘that the examination of* the witness was 
complete when this  cross-examination 
began, and, therefore, the outcome of 
‘the: Public Prosecutor’s cross-examination 
-could be expunged. Another way, and 


‘a-more satisfactory one, is to say that this ` 
. + @foss-examination did not shake the credit 


of the witness, and that, say all the facts 
ate before us, we are in quiteas good a posi 
*tion as the Public Prosecutor to decide 
‘whether the apparent divergence in the 
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statements shows carelessness of the truth. 
If either at the Thana or in the Magistrate's 
Court Amar Kinkar had used language 
which could only mean that he had seen 
with his eyes certain things take place, 
and had afterwards said that he had only 
drawn inferences from other things, then 
I should think that he was shuffling and not 
reliable. But that is not the case, as. I 
have shown. His case is very different, 
therefore, from Padma Lochan’s ; different 
too from the circumstances in Faulkner v. 
Brine (3). My conclusion is that the princi- 
ple laid down in the last mentioned 
authority has no application here, anc 
that we may accept Amar Kinkar’s 
evidence for what it is worth. As to its 
value, I regard it as the evidence of aman 
who is doing his best to give a faithful 
account of what happened in distressing 
circumstances. The inauspicious ending to 
the ceremony, and the duty of denouncing 
his next door neighbour cast upon him a . 
burden which was very irksome: he went 
to the Thana at once, but after that left the 
Police to work without his help, and did 
nothing but answer the questions put to him. 

The remaining witnessis Mahendra : his 
account confirms Amar Kinkar’s story. 
The main objection to his evidence is this. 
In examination-in-chief he said that he saw 
accused spear Natabar and that he raised 
an outcry. In cross-examination he said, 
apparently without any evasion, that he 
wasin the Kacheri house, that the western 
door on to the courtyard was shut, and, 
therefore, the place where Natabar was 
eating was not visible. A little later he 
said that when he shouted he shouted 
loud enough for the others in the house 
to hear him. If the last sentence did not 
imply that he had gone out, I should at 
any rate have expected the defence Pleader 
to try and ascertain what the witness meant 
by saving first that he had seen something 
happen and then that he was in a position 
where he could not see. Instead of doing 
so, he left the explanation to be obtained 
in re-examination and deprived himself .of 
the right to probe into the explanation. 
It is said now that the explanation is absurd, 
but I do not understand why. Unwise 
tactics have. left it unchallenged and I 
think we should accept it. My conclusion 
is that Mahendra's evidence may be regarded 
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as.reliable. In addition to criticisms upon 
the whole evidence of the witnesses severally, 
the learned Vakil has urged that there are 
discrepancies in small details, such as 
whether Natabar was standing or sitting, 
facing North or facing South when he was 


struck, who it was that pulled out the spear . 
and soforth. Tt does not appear to me that. 


such discrepancies are of any moment in 
the circumstances. 

Further, the ownership of the spear has 
been discussed, and it is asked how it could 
have come to be in the hands of the accused. 
The evidence available does not disclose an 
answer. But to this argument as to the ar- 
gument based on the wild improbability of 
the story, the same reply may be given that 
the undoubted facts are that. some one 
chose that time and place to spear the 
deceased. ; 

In addition to the direct evidence or in 
corroboration of it, we may take into con- 
sideration the fact that if Satva’s name has 
been falsely substituted for another name, 


such substitution must have been made. 
to the knowledge of perhaps three hundred : 


people without a protest from any one. 


My conclusion is that the evidence of - 


Amar Kinkar and Mahendra, supplemented 
by the naming of the accused by the.de- 
ceased, do prove beyond reasonable doubt 
that it was the accused Satayendra who 
speared Natabar. 

On the evidence given by: Amar Kinkar 
and Mohendra the offence must have been 
murder and nothing less: but neither of them 
saw anything until the last moment and 
I think the accused ought to have the benefit 
of what is said by the other.witnesses about 
a quarrel and provocation. "That is the 


view apparently taken by the dissentient: 


Juror, and although it may be straining 
the. evidence, I think we should hold 
that the case falls within the first exception 
to section 300, Indian Penal Code, and, 
accordingly, I find the accused guilty under 
section 304, Indian Penal Code, and sen- 
tence him to transporation for life. 

Before parting with the case I should 
like to add that, although I think the con- 
duct of the case in the Sessions Court does 
credit to nobody, I quite reccgnize that 
the circumstances were very difficult. 

Pearson, J.—I agree. 

$, D. 
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“Sentence of transportation: passed, . 
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ALLAHABAD HIGH COURT. - 
CRIMINAL REVISION No. 656 or 1922. 
January 30, 1923. 
Preseni-—Mr. Justice Ryves, ` 
ABDUL WAHID KHAN-—APPLICANT 
; VEYSUS NN 
ABDULLAH KHAN—Opposrre PARTY. 
Criminal Procedure Code ( Act V of 1898), s. 476 
— Direction for prosecution under s. 199, Penal 
Code—- Assignments of perjury, whether necessary-— 
Sanction to jrosecule— Revision— High. Courts 
power io set aside sanction. = 
An order directing, under section 476, Criminal 
Procedure Code, the prosecution of a person under 
section x99, Indian Penal Code, is bad if it does 
not contain the assignments of perjury, inasmuch 
as the accused is entitled to know the'exact words 
which are alleged to have been used by him and 


which are sought to be made the subject of the 
charge under section 199, Indian Penal Code. . 


If on the facts of a case the High Court is of 
opinion that a prosecution for perjury shall be 
infructuous, it may, in exercise of its revisional 
jurisdiction, set aside the order sanctioning or. 


. directing prosecution. 


Chadha v. Emperor, 36 Ind. Cas. 878; 14 
A. L. T. 851; 18 Cr: L. J. 46, . Mathura Prasad v. 
Emperor, 4r Ind. Cas. 995; x5 A. L. J. 517; 18 Cr. 
L. J. 883 and Ram Sahai v. Emperor, 55 Ind. Cas. 
1008; 18 A. L. J. 381; 2 U. P. I. R. (A) 145; 21 
Cr. L. J 400, relied upon.. PRA 


Criminal Revision from an order of the 
District Magistrate, Azamgarh, dated -the 
I7th November 1922. '. 

Mr. G. P. Boys, for the Applicant. 

The Assistant Government Advocate, for 
the Crown. 

JUDGMENT.—Abdul Wahid Khan was 
involved in an enguiry under section 133 of 
the Criminal Procedure Code in the Court of 
a Magistrate, Chaudhri Girwar Singh. Cw- 


-ing to that Magistrate going on short leave 


the case was transferred to another Magis- 
trate who took it up on the roth November 
1922. On the 13th November Abdul Wahid 
Khan applied to the District Magistrate to 
transfer the case to some other Magistrate 
or back again to the original Magistrate as 
he was returning very shortly, for reasons 
stated in the affidavit attached to the peti- 
tion. On the same date the District Magis- 
trate passed the order :— 

“The case is sent back to Chaudhri Giz- 
war Singh for trial." 

It appears that on the 15th November 
the Magistrate concerned sent to” the 
District Magistrate his explanation of the 


_ affidavit filed by Abdul Wahid Khan. .On. 
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ihe i7th November the District Magistrate 
after asking petitioner, why .he: should not 
be prosecuted for making a false.statement 
in an affidavit, passed the: following order:— 
2 Abdul Wahid Khan has made.a number 

. of allegations. against.Mr..Zahir Uddin which 
appear from the explanation of the Magis- 
trate to. be entirely. false. This sort of allega- 
tion against the impartiality: of Magistrates 


is. ‘unfortunately : .all- too. common. and I am | 
of opinion’ prima, facie that, this is a particu-. 


larly blatant case in which allegations have. 
been made, recklessly. and falsely. I, there- 
fore,.. sanction | -the', prosecution . of Abdul 


. Wahid Khar’ under section, 199 of the, Indian | 


Penal! Code. “The. case will go.to Babu Gopi 


Behari Sahai for tiial;" 


It zseems.to-me_ obvious that this order, 


was meant to be one under section 476. 
As such it is bad in law, inasmuch. as there 
are no.assignments. of perj ury. The-accused 
is entitled: to-know the- ‘exact words, which ` 


are alléged to have been used, by. him and 


which, are sought to be made.the. subject. of 
the:charge, under.section I99. I might and 
ordinarily. would have simply set the order 


aside leaving it open to, the. Magistrate , to. 
rectify his “order if so advised, but in the " 


exception, circumstances, of this case, in 


order to save "public time ar d. money, I have . 
egathined both the affidavit aud the Magis- . 


trate’s explanation. ‘These were the mate- 
rials on.which. presumably. the District Ma- 


gistrate acted, and I have. come to the con- . 
clusion. that a. prosecution for perjury under | 


the circumstances | of this case must be in- 
früctuous. ., 


clear. from. C hadha - 


(x) 


v. Emperor 


and, the, éase therein: relied. on. ,Se? also. 
Mathura. ‘Prasad V. arid (2) and. Ram.. 
I think, the District. 


Saft. v: Emperor | a) 
Magistrate - -would.:. have. .been. well-advised 


not to haye.accepted so vaguely worded and . 


argumenta. ive,an, affidavit. : I am..inclined . 


to think, (hat-he. has. reallys acted, not so. 


much oa the affidavit, but on, the: petition 
which, ‘accompanied | it: 

The only. statement. of pure fact in the 
affidavit was that .contained in, the, first 
paragrayh | but, that is. not denied by the 

(x) 2° Ind. Cas. 878; 14 A. L. J. 851;- 18 .Cr. > 


L.J.4 
NN p ‘tnd. Cas. 995;. 15 A. Te D. 517 18 Cr. L. 


x x ‘55 Io Cas. X008; 18 A; Le J. 351; 2 U.:P.- 
L: R (a) 345). 21 Cr. jy 400: i ka 
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That I have power.to.do so is . 


342... 
whether, mandatory. 


^. . case, is, generally 


[1923 


Magistrate,.. Tha second. 


as. follows:— . 


paragraph - runs., 


č So far as I have come to know the afore: ! 


said Deputy Magistrate takes for trail very 


few of the cases out of the file: of the ‘cases i 


sent from the Court.of Chaudhri GirwarSingh ^ 
and generally. postpones the cases; but. this’: 
case, was taken up tor trial.on the first. date, ` 
I think.. simply. to show partiality: to- th e 
complainant.” 

The: Magistrate’s explanation of this para- 


graph is ‘based on aninaccuracy. Hesays it’ . 


is. untrue to say that this.was the.only case 


which was taken. up for trial and that this = 


was done in order to show partiality to the: . 


complainant. The affidavit does not say 


that this was. the only case and in any.event. . 


it would be impossible to.prove that the. 


te 


paragraph as sworn.to in the affidavit was . 


false to the knowledge of the petitioner. - 
The remainder. of the affidavit refers to the 
procedure adopted.by the Magistrate which > 
is alleged to be wrong in the opinion of the. 
petitioner. It seems to me.quite impossible 
to bring home a charge of perjury against" 
the petitioner on the affidavit .. I. therefore, - 


set aside the order and :quash further pro- : 


ceedings.in the .case. 
returned, .. 
S.D 


Let the record be 
Order set-aside. - 


pss on cod 


CALCUTTA HIGH COURT. 

CRIMINAL- REVISION No. 562 OF 1522. 
August I, 1922. 

Presint — Sir Lancelot Sanderson, KT. 

Chief Tustice, and Mr.: Justice Chotzner. 
MAZAHAR ALI—ACCUSED—PETI"fONER 

versus. 
"EMPEROR, ON THE,COMPLAINT OF 
HULI DAS—OPPOSITE PARTY. 


Criminal Procedure Code (Act v of 1898), 8. 
(i)—E xasmitialion, of ^ accused — Provisions, 


The provisions of section 342 (1) of the Code. of 
Criminal Procedure are mandatory and the time ` 
at which the Court skall question the accüsed 
generally on the case is after the witnesses for the. 
‘prosecution have been. examined, peo E 
and re-examined; that' is, after the, prosecution, . 
case is completed and before the accused is called 
on for. his: defence. , [p. 664, col. 2; p. 565, cel. Lp 

Obiter dicta.—To take, the. , depositions in one 


“speaking, not a course which 
should be Um in Hn of criminal. cases, gi 
664;/col: x > d 


* 


. case and have them copied and used in another ; 


x 
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Á Magistrate who ‘undertakes the: trial.of a were cross-examined, ; "Then, on 2nd. August 


Criminal: case, and.avho also hears the :witnesses-: 
give their evidence should, if possible, finish. the 
case himself... [p. 664, col. 2.] , | - . 


Sessions Judge, Rungpur, dated the 17th 
June 1022, affirming that of the Deputy 
Magistrate, Rungpur, dated the 4th March 
1922. . ' ' 


T6 


against the 


rmt 


A F eae freee b VAS T = 
Bofh- "the "accused. pleaded not guilty: 


í 
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1921, before the -crogs-examination of. the 
other prosecution : witnesses. was- finished, <, 


; l thé accused-petitjoner was further examined .: 
Criminal revision against an order of the’ only with respect :to certain , documents... 
"exhibited in the case. This was neither certir,;. 


fied by ‘the Magistrate .non-signéd :by , tlie... 
petitioner .as. required .under .séction:8064,. 


Criminal Procedure Code. . Thereafter, on 3 
roth September. 1921,.the cases weré- again , 


transferred to the file of Mr..J. C. Sen, Deputy: 
Magistrate, for.trial who finished. recording.: 
the cross-examination and prepared, the:re- ; 


' cords of the cases in the same way as the. 


District Magistrate had. done. "hen. the 
defence witnesses were examined and the 


Mr. Orr, Deputy Legal Remenibrancer,.for. 
the Crown.—I submit the:provisions.of séc- 
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fegards:the question of joint trial -I sub- 
mit there was no joint trial at all. The 
three cases were separately tried. The 
facts found and proved sufficiently prove 
offence under section 420, Indian Penal 
Code. There was no improper reception 
of inadmissible evidence. I submit a mere 
technical objection as to the compliance of 
the provisions of section 342, Criminal Pro- 
cedure Code, should not be given effect 
to. You should look to the substance of 
the: grievance and the record shows that 
there could have been no cause of griev- 
ance, 

Babu Dasarathi Sanyal, replied in brief. 


, JUDGMENT. | 

- Sanderson, €. J.—This is a Rule calling 
upon the District Magistrate to show cause 
why the conviction of the petitioner and 
- the sentence -passed upon him should not 
be set .aside. | 

‘The learned Sessions Judge who heard 
the appeal commented upon the procedure 
which.had been adopted at the trial and 
said that. “the three sets-of cases had a check- 
ered life," and it is impossible for this Court 
to view the procedure adopted at the trial 
with approval. The matter, however, has 
been simplified by reason of the judgment 
of the lower Appellate Court, and it is not 
sow necessary for me to deal with the ques- 
tion of the joint trial or whether it was 
proper to take the depositions in one case 
and have them copied and used in another 
case. Speaking generally, in my judgment, 
that is not a course which should be adopted 
in:.trials of ‘criminal cases. The learned 
Judge in the Appeal Court acquitted one of 
the accused of all the charges and he acquit- 
ted the accused Mazahar Ali of two of the 
charges against him. He upheld the con- 
viction of Mazahar Ali in one case only; 
that is the case in which Huli Das was the 
complainant. In that case there is now 
only one matter which it is necessary for 
this Court to consider, viz., whether the 
provisions of section 342 (1) of the Code of 
Criminal Procedure were complied with in 
the Trial Court. 

'The first part of the proceedings was heard 
by the District Magistrate, and when the 
casè` was before him the witnesses for the 
prosecution were examined, and some of 
them.were cross-examined, 
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The accused was examined twice by the 
District Magistrate, once before all the pro- 
secution witnesses had been examined, and 
again after all the prosecution witnesses 
had been examined but before all the 
witnesses had been cross-examined, 

The case was then made over to another 
Magistrate, Mr. J. C. Sen, some of the wit- 
nesses for the prosecution were cross-ex- 
amined before him, the accused put in a 
written statement of defence and Mr. Sen 
finished the trial and convicted the petitioner. 
This in itself was, in my judgment, an un- 
desirable proceeding.. The Magistrate who 
undertakes the trial of a criminal case, and 
who also hears the witnesses give their 
evidence should, if possible, finish it. 

It appears that although, as already stated, 
some of the prosecution witnesses were 
cross-examined before Mr. Sen, the accused 
was not examined generally on the case by 
Mr. Sen in accordance with the provisions 
of section 342 (1) of the Code of Criminal - 
Procedure. In my judgment, under these 
circumstances, the provisions of section 342 
(i) of the Code of Criminal Procedure were 
not complied with. 

The object of the examination referred 
to in the section is to enable the accused 
to explain any circumstances appearing in . 
the evidence against him and the last part 
of that section runs as follows:—'"The Court 
shall question him generally cn the case 
after the witnesses for the prosecution have 
been examined and before he is called on 
for his defence". In my judgment it is 
clearly indicated in that part of the 
section that the time at which the Court 
shall questign the accused generally on the 
case, is, after the prosecution case is com- 
pleted and before the accused person is 
called on for his defence. 

In this case I have not the least doubt 
that the accused person was able to put 
before the Court everything that he wanted 
tosay about his case. He was examined 
on two occasions by the District Magistrate. 
The accused said that he would put in a 
written statement and he did put in a written 
statement. On the merits, as far I as can 
see, there is nothing to be said in support - 
of this application, but there are the words 
of the section which, in my judgment, ex- . 
pressly provide that the Magistrate shall 
question the accused generally on the case - 
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at a certain stage in the proceedings. That 
stage is “after the witnesses for the pro- 
sectition have been examined and before he 
is called on for the defence.” That must 
. mean after the witnesses for the prosecution 
have been examined, and after the cross- 
examination and re-examination, if any, of 
such witnesses, for ordinarily the accused 
is not called on for his defence until the case 
for the prosecution is closed. bi 

I am not now considering exceptional 
cases, where it may be necessary for the pro- 
secution, with the sanction of the Court to 
re-call witnesses, or to give rebutting evi- 
dence. 

The above-mentioned provision in the sec- 
tion is mandatory and it has not been com- 
plied with in this case. 

The result is that we are compelled to 
make this Rule absolute. 

It remains to be considered whether the 
case should be remitted in order that it may 
be re-tried. It appears from the learned Ses- 
sions Judge’s judgment that the proceedings 
were started so long ago as August, 1920. 
There were partial trials before three 
Magistrates, the petitioner was in Jail for 
two weeks. Having regardto these matters, 


we do not consider it right that the 


petitioner should be again put on his trial 
and the result is that the conviction and 
sentence will be set aside, and the bail-bond 
will be cancelled. 

I hope that in future the Courts will ob- 
serve the provisions of section 342 (1) of 
the Code of Criminal Procedure. If they 
will do so, they will save the High Court 
an immense amount of time, because, in my 
experience, the point  hereip considered 
is frequently arising, and rules have to be 
issued by reason of the fact that the Trial 
Court has not observed the provisions of 
the section. í 

Chotzner, J.—I agree. 

N. K. & B. N. 


Rule made absolute. 
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LAHORE HIGH COURT 
CRIMINAL REVISION NO. 1587. OF 1921. , 
l ‘ebruary II, 1927. 
Present -—Mr. Justice Abdul Qadir. 

KHANUN AND OTHERS—CONVICTS 
—PETiTIONERS 
VEYSUS 
EMPEROR--RESPONDEN'T, 


Penal Code (Act XLV. of 1860), s. 333— 
Constable firing upon rioters in fhght— Injury 


' caused to constable by rioters in snatching gun away 


—Self-defence, plea of. 

A constable, pursuing a number of rioters in 
order to arrest them after the riot was over, fired 
upon them whereupon some of them turned round 
and caused him serious injury in order to snatch 
away his gun, These were charged with an 
offence under section 333 of the Penal Code: 

-Held, that, as the constable exceeded his lawful 
rights in firing upon the men, the accused exercised 
only their right of self-defence in snatching away 
the gun from him and were not guilty of the offence 
with which they were charged. [p. 666, cols. x & 2] 

Criminal Revision. 

Mr. Anant Ram, for the Petitioners. 


Mr. Miran Baksh, for the Respondent. 


JUDGMENT..--The three petitioners, Khan- 

un, Ahmad and Ata Muhammad, were 
convicted of an offence under section 333, 
Indian Penal Code, for assaulting a public 
servant Ala Din, constable, when he was 
engaged in the discharge of his 
and were sentenced to rigorous imprisop- 
ment for two years each. They appealed 
to the Sessions Judge, who maintained 
their convictions but reduced their sentences 
to rigorous imprisonment for six months 
each. Against this last order they have 
filed a petition for revision to this Court 
through Mr. Anant Ram, whom I have 
heard. I have also heard Mr. Miran Baksh 
on behalf of the Crown. 


It is stated by Mr. Anant Ram that Ata. 


Muhammad has died in Jail since this 
petition was filed. ; 
The facts of the case, in brief, are that 
Khanun's wife héd been enticed away by 
one Sardara, against whom a case under 
section 498, Indian Penal Code, was pend- 
ing in the Court of a Magistrate at Sar- 
godha. Onthe24th February rgar, when 


the enticed woman and some other members - 


of the party of Sardara, accused, got down 
at the Railway station, Bhalwal, after 
their return from Sargodha they were met 


. at thegRailway station by Khanun and a : 


duties, . 


+ 


. guns. 
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large number of his „Supporters, .number- 
ing 30 or 40- men. who: "had. “come to 
take away- the-. woman, and. a riot took 
plece in the -course- of- which. a number 
of men on the:side of Sardara were injured. 
On information réachiüg-the Thana a num- 
ber of Police constables were sent to the 
scene of the riot. They were armed with 
They. fourid-that the: Tiot Was over 
ande-the- rioters: were . running ' away., and,. 
they, pursued, themi, In; the, course: of. 
thé ‘pursuit the rioters are n said. to .have.. 
once. türned. round.to attack. the Policemen, 
but they. weie frightened | by Sher Muhammad, 
coristahie- (P. W. No. 2),, firing, into the! 
air wand, they, resumed,.their . flight. IE. is 
said. that .Ala ‘Din,:constable: (P. We. No. I I),. 
got. .ahe&d. ot his other’ companions in order. 
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to: ‘overtake some. of the offenders, and. When. a 


hej came, near ; ‘Ata, (Muhammad, the ;. latter., 
türned round.. and hit.:-him:..with a stick. 


; Thereupon he fired his gun... On this-point 


there is xiothihg-but the word of “Ala Din 


Troes 


* - -- £e, 
* - aa,- = RE 


to: arrest: them, what happened, ip 
to the :prosecütion..story : 
Khanun...and..;Ahmad : assaultéd - him-- and 4 
beat hith:.only after.he had fired: at Ata ° 
Muhammad .and. caused him. serious injury. 
and..that their. object. was. to snatch: away i 
the gun.ifrom. him. before .he: could: “dot. any. 
further harm and. that in doing so they were’. 
exercising thevright of self-defence... 
been found that-.these people..did',snatcli :. 
, the gun and: presumably that was the: only - 
| object with which they roughly..handled | 
the. constable. . The ..constable, 1 ‘this, 
: exceeded. His. lawful . rights in firing- upon. 
the men and causing such serious. 
injuries to Ata- Muhammiad.-as -he did, and | 
- Khanun'and. Ahmad were not bound to 
.Stand by and allow the constable ‘to use . 
his. gun. nce more. I am, - therefore. 
of opinion that the-.act. of Khanun and. ^ 
. Ahmad. didnot constitute an offence. tade 
secticn 333; Indian‘Penal Code, on the-facts.-. 


Itself, (was. -that -- 


It has -. z 


disclosed by: the: Witnesses. for: the: ;prose--- . 
cution. and. they must. betacquitted. ^ They-... 
have-.by: now. -undergone...a considerable. a 
part. of the sentences. thát-had been. finally: < 


andiit is quite possible’ he. may have fired 
to frighten the men and fo arrest some 
of them.’ The -tesult' was that -he: seriously. 


injured Ata + Muhammad. On ‘-that.- the . 
' petitioners’ are -said to. have assaulted. the: 
constable! arid. snatched’ away the gun. .and 

thrown ^it -at -some distance -and..to “have. .. 


caused’ injv uries to the constable in so doing. 
Uppi- ‘these facts ‘they. have- been charged 


4 


of an. offence under - section. 3995. Indian..s 


Penal Code; and. convicted. ' 
Itis’ argüed on their behalf. that; in the:. 
first- place, the constable ‘Ala Din was not. 


acting. in ‘the discharge of his lawful: duty, - 


. as’ he:liad no right-to arrest the:men he was 


pursuing. Counsel .relies..on- th3 words of 


H 


thé:first part.of section-54-(1), Criminal Pro- .. 


cedure Code, ‘and says that .no credible. 
information : bad, been .received by: Ala Din, 


j non. "Could hé be-said. to . have. a reasonable 


suspicion that the very men whom he. was 
pti-sting:- ‘had-' taken - part--in the .riot.. I 


4 


cátinot -attach.any. weight tó this arg ument.. 


in-a case, "where Policemen ate 
number of rioters, | -who have-just left the 
scene: of" a” riot and are trying. to escape... 
Bút- T think. that- there 4g a considerable.: 


pursuing.a . 


Pu 


fotée‘in thetother: argument whicli has -been 1 


advanced ^on -‘behalf:of -the . petitioners,‘ 
when -it is said that, even granting Ala Din. 


was -acting in! ‘ther, discharge „of ‘his -duty,).: 
wlien: d was: pursuing the-ridters.in order... application of “Committed before it,” meaning of. 


passed .against. them..in appeal, and. they.’ 

have.. also... been punished as persons. ` 
concerned. in.the riot ‘and - their. -petitions 
for..revision against. their convictions. in , 
riot case have been rejected byi-this. Court. - 
They. wiil now-be:released -forthwith, if the: . 
separate sentences which had, been passed... 
against them. under section 147; Indian 
Penal. Lode, have. been compieted, as Í 

. presume,is the case. 

N: H. - 


1 
Order. accord ingly. E 
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CALCUTTA HIGH COURT. 
Cryin REVISION Casg No. 22 or 10921, 
September 29, 1921. 
Present:[—Mr. Justice Newbouid and 
` Mr. Justice Ghose. 
GIRIJA NANDA KALI MITTER— 
ACCUSED—PETITIONER 
; vEersus 
‘EMPEROR—-Opposits PARTY. 
Criminal Procedure Code (Act V of 1898), s. 476, 


- 
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NER 


ing." 

Where. an application for the return of a docu- 
ment is made after the suit in which the docu- 
ment was filed has been finally disposed of and 
there is nothing pending before the' Court, the 
latter has no jurisdiction to take action under 
section 476 of the Criminal Procedure Code, if 
the signatures on the application turn out to be 
. forged. 


Rule against an order of the: Munsif, Tirst 
Court, Basithat. 

Babus Bir Bhushan Duit and Hetlal Guha; 
for the Petitioner.. 

Babu 'Satindra Nath M ubherjee for Mr, Orr, 
for the. Opposite Party. 


JUDGMENT. -—This Rule, is directed , 
against an order of the Munsif | of Basirhat, 
First Court, passed. under, section, 476 , of the 
Code, of. Criminal Proce(uze, ... sending „the. 
case. against. the-petitionet to-the: Sub- Divi- 


sional Officer, for enquiry or trial, for; omy 
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rhe euen ‘of, P eie e 
— is given in clause (7) of section 
4 of the: Code, as duse eny,progeeding 

in “the, course. of, which evidence i is OF "may. b Gi 
legally taken Qn. oath. Having, I Iegar d £o. 
the provisions of 0. XI of “the “Co de 
of Civil. Pr6cedure,-it appears. thab no: gues- 
tion can arise on an application for return 
of ` documents-which :would. necessitate ‘the 
taking ‘of evidence on .óathz.i, On tanzappli-i; 
cation-being-made-by a party; the documents. 
are -necessarily.réturned. lif “the:-application.. 
is‘in-the proper form atd thesact.is’ purely.’ 
ministerial; As:we have said,- in. the: pres: 
sent case, the :petitions..were: fildd: not, before. .; 
the-Munsif :butibeéfore the: Moharrir.:.. Hadi’: 
" the:. Moharrir.:.reported; , that: the  appli-x. 
cations ..were..in :proper ;fonm,- orders would; 


M 


„have. been-passed by.the; Court. as.a mattéc. 


- of course. : Táking.this.view, we.hold, that, y 
there.-were..no s judicial iproccedings ,before,.; 


mifting, offences" -punishahle . under, sections |, the; Munsif..at, the.. timesthese, pétitions:.. 


463. and. 471, Indian, Penal, Code.. The facts, alleged to i. be: forged, were. filed and, that. 

so-far as they.are necessary for. the decision consequently, the Munsif.zhad.no-. juris c. 

of this Rule, are ás follows: The pétitioner | “diction. to take. action; under,section. 476,.; 

ds alleged to haye presented - two, petitions, , „Criminal. .Proceduire,, Code. We: "accordingly. 
sefore the. Moharrir in charge. ‘of tent-suits | .set aside. the-order of the Munsif dated thers 

in. the :Munsif’s: Court. ‘asking. for. the return ..28th .of July. 921. and quash any, „proceed, 

of the documents: filed. by one Bhiku, Gagi . ings.that may. hawe- been.. taken on. then. 

in, two, rent-sitits,. .Thése; two, petitions “ strength. of that orden. + ; 

purported ‘fo have been. signed, byn Babu . N. -K. e. 

Probodh Chunder.Ghose,who-was the:Pleader , Ordexisci.astda,,. 

of Bhikü: Gagi in those, rent-suits; ‘These 

signatures of | ‘the Pleader have been held 

by the Munsif to be forgeries. The only point . 

for our consideration is a purely technical . € 

one and that whether, the Munsif | 

had, jurisdiction to take action “under sec- 

tion 476, Criminal Procedure Code, "Under, F 

that section, a Civil Court can only send 

for enquiry or trial.cases of offences.reférred N AGPUR- JUDICIAL: COMMISSIONER: 8: 

to in section 195, Criminal Procedure Code, “COURTS PPS, IEEE GRINS 


aud committed before it or -brought: under, . no CRIMINAL REYISION No. 164R OF 1922, i 


garm ee 


‘ is, 


its. notice in the:course .of a judicial. pro~.. P^ November 3; 1922 

ceeding. We think we must read.,this sec: Present: —Mr, Pridéa e A. Ji C. s 
tion to mean that the words." committed... '  SURY ABHAN- ci UA Beran CANT ^ 
before it” are, qualified by the: words.{Sin i. , .. ^" '^' bersus xu Mq 


the course of a, judicial ;proceeding.; ` Tak: 
ing,this view, it appearTs, to 118 that it cannot . Revision; “criminal Questions. vf. pact, inde ings | 
be, held,that. these petitions were filed in thé on — High.» Court; practice: OF, Inter iference, when 
course, of a judicial proceeding... The: rent-.. Ste amm 2 
suits in which the documents. were. filed-had n, pedi ba questi ions, oft reden E m s 
been. Analy disposed of an4 there.was. nothing the: “High Coutts to accépt fácts'as fouritl. Se 5. 
pending. before. the: ..Munsif,; neithez.. thel there. is ‘any thing.oh .face sof here roras 
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that course being adopted or the accused have 
been prejudiced by the action and procedure of the 
Courts below. 


Revision from an order of the Sessions 
Judge, Akola, dited the 26th July 1922, in 
Criminal Áppeal No. ro of 1922. 


Mr. D. T. Mangalmurti, for the Applicant, 


JUDGMENT.—This order also disposes 
of Criminal Revisions Nos. 165-B to 177-B of 
922. The applicants are Suryabhan, Amrit, 
Tukarim, Chandrabhan, Sakharam, Ude- 
bhan and Ganpat. The facts found against 
these persons in the joint trialin the Courts 
below areas follows They were charged with 
th: offence of rioting committed on the after- 


noon of the 11th January last by going. 


together to the field of the complainant 
with the common object of assaulting him. 
Suryabhan was further charged under sec- 
tion 506, as he threatened the complainant 
saying, “ Vou escaped to-day, but we won't 
leave you alive".. The judgment of the 
Sub-Divisional Magistrate was a’ judgment 
which no Magistrate in his position should 
write. He did not discuss the prosecution 
evidence in any way. As a matter of fact, 
th» judgment itself did not state the offences 
of. which the accused were found guilty. 


The Court found that.there was a dispute . 


regarding a right of way through the field 
of the complainant Bapu and that he had 
obstructed the wife and the mother-in-law 
of the applicant Chandrabhan from passing 
through the field along with other females. 
` This led to the show of force against the 
complainant. I have read the record and 
heard the Pleader for the applicants, and 
there is nothing to vitiate the findings of 
the Courts below. The Sessions Judge, 
Akola, has. written a. careful judgment, and 
discussed the evidence while dealing with 
all known facts of -the case. Criminal 
revision is nota second.agpeal on questions 
of fact. It is the custom in these cases to 
accept facts as found unless there is anything 
on the face of the record against that course 
being adopted or that the accused have been 
prejudiced by the action and procedure of 
the Courts below. Thee reasons do not 
apply here, There is evidence to warrant 
the convictions under section 147 of all the 
‘applicants and under section 506 of Surya- 


bhan. Under these circumstances, I am ‘not. 


INDIAN CASES, 


. Criminal Procedure Code. 


[1923 


disposed to interter> and decline to do so, dis- 
missing the seven applications for revision. : 


W. C. A. Order accordingly. 


SS 


ALLAHABAD HIGH COURT. 
CRIMINAL REVWISION No. 637 OF 1922, 
January rr, 1923. : 
Present -—Mr. Justice Daniels. 
RAM DIN SINGH-—APPLICANT 
VEVSUS 
NAUJADAK SINGH AND OTHERS— 
OPPOSITE PARTIES. s 

Criminal Procedure Code (Act V of 1898}, s. 125 
— Application under section whether appeal— 
Bond to keep the peace—District Magistrate's power 
to cancel, 

Au application under section 125, Criminal Pro- 
cedure Code, is not an appeal and does not give 
power to the District Magistrate to review an order 
passed by a Deputy Magistrate on the ground. 
that it was improperly passed. 

Banarsi Das v. Partab Singh, 18 Ind. Cas. 351; 
35 A. 103; Ix A. L. J. 16; 14 Cr. L. J. 63, Sita Ram 
v. Emperor 39 Ind. Cas. 998; 39 A. 466; 15 A.L. J. 
469; 18 Cr. L. J. 630 and Shanker Lal v. Emperor, 
51 Ind. Cas. 473; 41 A. 651; 17 A. L. J. 830; 1 U. P. 
L. R. (A) 125; 20 Cr. L. J. 489, followed. 

It is open to a District Magistrate to set aside, 
under section 125, Criminal Procedure Code, a 
bond to keep the peace if, on such evidence as may 
be laid before him, he finds that the danger of a, 
breach of the peace no longer exists. 

Criminal revision from an order of the 
District Magistrate, Ballia, dated the 
25th October 1922. 

Mr. K. Verma, for the Applicant. 

Dr. M. L. Agarwala and Mr. A.P. Pandiya, 
for the Opposite Parties. l 


JUDGMENT.—Thbis is an application for 
revision of an order of the District Magis- 
trate setting aside an order directing the 
seventeen accused persons to file bonds to 
keep the peace under section 107 of the 
"The District 
Magistrate purported to act under section 
125. He had previously sent up the case in | 
revision to this Court on the ground that the 
order of the Deputy Magistrate was wrong 
and should be set aside. A learned Judge 
of this Court passed the following order :—- 

“ [see no reason to interfere in this matter. 


- The Magistrate has authority, if he so wishés, . 


Vol; 71) 
EMPEROR V. JANGUSINGH. 


to cancel the bonds under the provisions or 
section#126 (this is clearly a mis print for 
I25) of the Code of Criminal Procedure. ” 
The {learned District Magistrate has inter- 
preted this order as authority for dealing 
with the application under section 125 as 
an appeal In this he is clearly wrong. 
There is a series of rulings of this Court 
which lay down definitely that an application 
under section 125 is not an appeal and does 
not give power to the District Magistrate 
to review an order passed by a Deputy 
‘Magistrate on the ground that it was im- 
properly passed. I may refer to the follow- 
ing cases in which this rule is laid down :— 
Banarst Das v. Partab Singh (1), Sita Ram 
v. Emperor (2), Shanker Lal v. Emperor (3), 
Nizam-ud-din Khan | v. Muhammad 
Zia-ul-Nabi Khan (4). I, therefore, set 


aside the order of the District. Magistrate. | 


The case will be laid before, the District 
Magistrate again andit will be open to him, 
if he, on such evidence as may be laid before 
him, finds that the danger of a breach of 
the peace no longet exists, toset aside the 
bonds on this ground. 


S. D Order set aside. 


(1) 18 | Cas. 351; 35 A. 103; II A. L. J. 16; - 
v J. 6 


m4 Cr. L 3. 

. (2) 39 Ind. Cas. 998; 39 A. 466; 15 A. L. J. 469; 
ui > L. J. 630. t j 

© (3) 51 Ind. Cas. 473; 41 A. 651; 17 A. L. J. 830; 
1 U. P. L. R. (A) 125; 20 Cr. L. J. 489. 

(4) 67 Ind. Cas. 350° 44 A. 614; 20 A. L. J. 521; 

23 Cr. L. J. 398; (1922) A. X. R. (A.) 191; 4 U. P. L. 
R. (A.) 142. 





NAGPUR JUDICIAL COMMISSIONER’S 
COURT. k 
REVISION No. 309 OF 1922 
December 5, 1922. 
Present: —Mr. Batten, J. C. 
EMPEROR-—COMPLAINANT—AÀPPLICANT 
UEVSUS 
JANGUSINGH-—ACCUSED— 
DE NON-APPLICANT. 

Criminal Procedure Code (Act V of 1998), š. 
247—Case fixed for judgment—Complainant mot 
direcled to be present—- Absence of complainani— 
Order of acyuitial, whether legal. ` 

Where on the conclusion of a trial the case is 
adjourned to a subsequent date for delivery of 
judgment, without an, express direction to the 
complainant to appear on the adjourned date, 
and the complainant fails to appear, the 
Magistrate is ‘not justified in acquitting the 
accused under section 247 of the Criminal Prcce- 
‘cedure Code, as that section is not applicable 
after the hearing of a zase is concluded. 


CRIMINAL 


iNDIAN CASES. 
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Reference made by the District Magistrate 
Nimar, against an order,, dated the 28th 
September 1922, in Criminal Case No.22 of 
1922, on the file of the Second Class Ma- 
gistrate, Harsud, District Nimar. 

JUDGMENT.—This is a case reported 
by the District Magistrate, Nimar, under 
section 438, Criminal Procedure Code. The 
offence was taken cognizance of on com- 
plaint, and was treated as an offence under 
section 352, Indian Penal Code. On the 
26th September the defence witnesses were 
examined, and the case was closed for 
judgment to be delivered on the next day. 
On the 27th Septémber the complainant 
and accused were present, but as the judg- 
ment was not ready the case was adjourned 
to the 28th September. "The accused, who 
was on bail, was ordered to attend but no 
express direction was given either on the 
26th or 27th September to the complainant 
that he should attend to bear the delivery 
of the judgment. Onthe 28th September the 
Second Class Magistrate passed the follow- 
ing order: “This complaint was proceeded 


. with under section 352, Indian Penal Code. 


The case was fixed for order for to-day. 
Complainant absented, himself but the 
accused was present. "The accused is, there- 


‘fore, acquitted ‘under. section 247, Criminal 


Procedure Code." Under section 247 “if 
the summons has been issued on complaint? 
and upon the day appointed’ for the -ap- 
pearance of ‘the accused, or any day subse- 
quent thereto .to which the hearing may 
be adjourned, the complainant does. not 
appear, the Magistrate shall, notwithstand- 
ing anything . hereinbefore contained, 
acquit the accused; unless for some reason 
he thinks proper to.adjourn the hearing 
of the case to some other day."  . 

. In Girish Chandra Das v. Bhusan Das (x) 
a Bench of the Calcutta High. Court held 
in precisely similar circumstances that the 
case does not fal within the provisions .of 
section 247, Criminal Procedure Code, be- 
cause the hearing of the case had already 
been concluded and all that the Magistrate 
had to do was to deliver his judgment, 


‘and -the attendance of the complainant 


had not been specially directed. In this 


‘view of the law I respectfully concur. 


(1) 51 Ind. Cas. 476 ; 46 C. 8673 29 C.-L.:J. 


t 
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ASUTOSH DAS GUPTA V. PURNA CHANDRA GHOSE, 


e vhe” “rder t 'ácquitting rithe -accused "was 
erroneous" and I setit asidé-and direct the - 
* Magistrate to: ‘dispose of thev casé -accord- 

“tng ‘tol law. . a 


W.G. A Order set aside. 


t “CALCUTTA: Higa COURT. 
C RIMNAL: REVISION: No. 494 OF 1922. 
(s eJay: 27,3 1922. ; 
r "+ Přesènt. Mri Justice , C. -C Ghose and ` 
o Mr. Justice, Cuming. ; 
AS UTOSH DAS GUPTA— COMPLAINANT . 
- PETITIONER 
so Versus, n. 
PURNA: CHANDRA ‘GHOSE, AND 
VÀ NOTIER--ACCUSED—OFPOSITE PARTY. 
EL "Aéquitlab- Revision — Private í complainant—Locus 


Sagas to be heard: hrby: High Couri, 


, ih a proper ‘casé; may 


tivate ‘coin 
di be be "Beard Dy ud 'Higledurt ‘When itis ‘called 
Stiipori-to, exercise’ ‘its powers; i escis. 'against'an 
uittal. [p. 672, co 
bo oe Kasi Clioudluri, D ‘Ind, 
uu 186: 42 C. 612; 19 CW. Ñ. Tan L. ] 553; 
€ 16 CÉ L. J Ta followed. Ed 


vorder” of- the’ ‘District 


^ 


T opie against “the: 
‘UNagistraté; Düóca.. 
SE hi dena hina M akle ec “arith. him 
“eBabu Prakash’ ‘Chandra Pakrasit), for::the 
Petitioner. +:Thé -complainant=is-the~ peti- 
a "fbner The acctised: "opposite parties. were 
ena argédunder Sectiohs500, 501; Indian Penal 
“ode, "The Pria Court: convicted: acctised 
WINGIT ündet- "section * «Soa-and:- sentenced- to 
, three, months! simple imprisonment and also 
'à hné fot Rez ^500.*. -Acctised No:-2 ‘was sen- 
$ tthe ca to pay a fins of^Rs-200.- On-appeat 
“tb “the! “Sessions Judge it ‘was: hled:‘that the 
aeoe Could hot “berlegally: tried: together 
Pda grak iofracetised No. T- under 
Vsdction 890, Thdian’ ‘Penal Code: and ofaccused 
"No? Z-tuier ` "section 501; Indian, Penal 


Ööde Fhe earned" ] udgerpassed the order :: 


tae eee étion'423,-Criminal: -Procedure Code. 
submission is 
peat: to? Have given E 
ee support the conviction of the First Court. 

; UM nextsubmission 15 thatthe learned Judge 
was wrong iti- Hölding that the-two “accused 


thatthe léarned. Judge 
mesan opportunity 2N. 


could not be'trisd together.” J- subiit tne 
‘two offences ‘under seétións' 500 and GI, 
Indian Penal Code, po part of one and. ` 
-the |: same '"tratisaction, "püblicatioR of. 
défamatory ‘matter. Refers” to ‘séction: 1239, 
- Critiinal Procedure Code. 

. Babu- Dasarathi “Sanyal (with: ‘him: “Bahu 
“Ala “Ranjan” Ghose), for "the “Opposite - 


Parties.——I' submit; - first - er "alt, “that-- any. 
“friend “on ` the. "other ' side Aas: po: 
"locus ^standi' at all? "Pheipétitionez ™ is 


the’ Complaiüant. ‘Thé ‘order’ df tê Teintêd 
- Judge Virtitally ^àmounts to-tan “Order 
] acqui ittal. "Then; as ‘tothe merits, my a 
--missioh is'that the 'offetices' dinde? Seétions 
s00'and sor, Indian Penal Code, were distinct 
‘and ‘separate offences, “They "did hot' form 
“partiof the same transaction.’ (The-]E afried 
"Judge finds that' there is no evidence of*'cón- 
“Spitacy between” the two àccüsed.'-In fact 
" according “to - the judgment of the “Jtidge 
“aecused No. ri5 to be tried  tider Section 
“590! while accused No. 2 is to be tried ünder 
‘section 5or,Indian Penal Code. 'Th& leatnéd 
Fudge holds ‘that no'joint trial is possible. 
Refers to section 239. (b), Criminal Procedüre 
Code. Refersto Birendra Lal Bhaduri v. 
“Emperor (1), :Empéror." v. - ^ fethalal (2), 
. Jogendra, Kumar Nag v. Empero?{3), Eiitperor 
vt Shériifalli (4 A Emperor v. Datto Hanmant 
: Shahapurkar (5); Parmeshwar Lal v. Emperor 
(6), Tilakdhari. M alon : vs Laly Singh: (7), 
Gul: Mahomed Sircar v. Chéharis, Mêndal (8), 
“Johan Sübàafua v. King-Eimperor (9), : Hrishi 
Kesh Mandal v. Abadhaut Mental (ro), Abdul 
Salim v. Emperor (xx), Banga Chandra De v. 
A'Anod a Cháran Chowshitry 1 i2) end Raman 
Behary Das v. Eman (3). 


A X 639. i 

- 527}, 2 Cr. L. J. 480. 
Ni 334522 Cr. L.J.377. 
la Ro 939. 
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“As regards'the other point.that the Judge 
: should. have heard: the ‘complainant, I-sub- 
mit the Judge could proceed:only inaccord- - 
. + ance with. section 423, Criminal Procedure - 
: -Qode. 
. -Babu Mamnalhanath M ukherjee: in:éply.— 
i As regards;the obiectión'as: to locus.’ standi. 
. I'submit I -have Bot sufficient locus» standi 
to move this- Court. -See F "dujdar Thakur 
-v.:Kast: Choudhuri (14). 
JUDGMENT, >This Rule twas: issued “on 
- the: application of one Asutosh ‘Das Gupta 
- calling on the District Magistrate of Dacca - 
vand on the.opposite parties to show: éause 
- why the order of. the learned Sessions Judge 
. Setting aside the convictions :and sentences. 
of the- opposite parties and: directing a re- : 
-trial should not be set aside, or why such : 
E Du ‘and further order should not be made . 
‘as to-this Court may séeni fit’ and: proper. 
- "The'facts which have: given: rise to this - 
application are as follows:—It*appears: that 
‘on the’ complaint. of the petitioner, the'oppo- ' 


‘site ‘parties, namely, - one ‘Purna. Chandra . 


| ‘Ghose, and. Satis: Chandra, Roy; were put. 
^ upon, their trial before the, Deputy’ Magis- ` 
- trate- at Dacca “on charges. under: Sections 
-500 and:5or,Indian Pena! Code, respectively. 
The trial took à very long time and. at the 
- expiration of nearly severi months, the learned 
- Deputy Magistrate; by-his, judgnient 'dated.- 
'the'26th April, 1922; ‘convicted the opposite 
c party No. I ‘ander’ section .508, Indian: Penal . 
“Gede; and -sentenced him. to simplé imprison- , 
.3ment for three months-and.also topay d fine - 
-OP-Rs. 500 ;-in- - default, hto undergo- simple : 
"imprisonment for-six months: more, and : he ` 
n the ópposite party: No: 2 under ` 
éctions 500 and Scr; Indian Penal Code, and : 
ee himi to-- "pay. a ‘fine of- Rs. 200, 
.in-default, to undergo simple: imprisonment 
- fórtlireemonths under section 50rand ‘passed - 
“no separate , Sentence -under section 500, 
s Indian Penal. Code.- The. opposite. parties . 
-theréupon-preferred am appeal to the learned ^ 
«Sessions, Judge-of Dacca. :. The latter-by - 
; hi$--judgment, dated: the : 20th’. : May..1922, 
-held that there. :Was no.evidencé'to-8tüpport | 
3 charge: - under: section: 500,. Indian Penal: 
;:Code;.so:far-as-ther opposite party:No. 2: was - 
concerned, and hè further held-;-that ‘the , 


> 


opposite: parties *could ‘not: be. ‘tried: VOR Huet c Bir Lawrence Jenkins; C 
SE aujdar Thakur- v. * Kast, : Ghoudhuri - (X4). 
We think,that-in a-case- of-this: description 
mand omithé facts such:as-have: ‘beer: -brought 


4 (54): 27 Ind Cas. 166: 


120 DIS: 19. C. AV. N. 
i94;" &I C. 


L. J. 33; 16 Cr, L. J. 122, 


-legally;ands-he;: edie ordered. a ‘ret sat’ 


. of thefoppos ite-parties" separately, that is 
-to-say, of:theropposite party No. i- under 
section 500;'Itidian' Penal: Code,.:and of the 
:opposite: party ‘No: 2" under: section 501, 
"Indian-Penal Code: ` 

. The orders referred to above were made 
“by the- learned: Sessions - “Judge “under the 
‘provisions ' of section - 423; ' Criminal ' Proce- 
‘dure: Code.‘ "That section enacts that “the 
‘Appellate: Court shall -pertise.:the record .of 
thei appeal, and: after hearing the appellant 
or his Pleader, if he appears, and the-Public 
‘Prosecutor, if he, appears, and. in the case 
-of am appeal under section 417, the accused, 
if he Appears, the Court may, if it considers 
‘that there.is no sufficient ground: ‘for-inter- 
fering, dismiss the appeal,‘ or-imay, in--an 
appeal from. an: order- of- acquittal, reverse 
“such ordér ‘and’ direct furtherenquiry;' or, 
in an appeal ‘from a. conviction; reverse, the 
finding and sentence; - acquit - or- discharge 
“the accused: or order, him -to-be re: -tried- by 
a' Court of:competent jurisdiction, - subordi- 
‘nate to’ such’ 'Appellate- Court.;- It ‘is’. not 
“necessary, for us to «quote - thé- “Tenens 
words of the section. 

Thè order of the re-trial which; was “made 
“by the learned- Sessions: Judge. on,the 20th 
May 1922 has. been-attacked before "us: on 
two - grounds, - one; -that- such am; order. of 
< “retrial "should not -have'; been: made: without 
! giving-the-complainant;-who-had- complained 
of-having-been-defanied.by the’ printing-and 
publication of a-cettain- defamatory matter, 
sans opportunity: of; stating what -he-had:;.to 
“say in. support - -of the: order- of; conviction 
:by the Deputy- Magistrate. - In. -the- second 
“place, the’ order- has been- attaekedi-on the 
„ground that the-learned Sessions ~Judge-ywas 


"wrong in-holding-that the: opposite. parties .' 


“could: not be-tried -together- legally and'in 
ordering a reJtrial. ,- p. 

- Before us a preliminary-obj ection has been 
"taken by: Mr.: Sanyal - who-appeared~ -on~be- 
half . of :the «opposite: parties--to the, -effect 
‘that the-order of the-Sessions- -Judgebding,an 
“Order of- acquittal, - a private complainant 
“has-no Jocus- standi -whatever-and “ought 
-not-totbe heard: by:us, ! To that a-süfficient 
-answer ..is -torbe, found E “the judgmenticf 


iJ :;ine the-case cf 


$ 
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to our notice if this case a private complain- 
‘ant may well be heard by the High Court, 


when it is called upon.to exercise its powers 
of revision. The preliminary objection, there- 


. fore, fails, and we now proceed to consider 


the 
us. 
- Of the two points mentioned, the second is 


points which have been urged before 


- the real point involved in the case, but be- 


fore the second point is discussed, we may 


-Observe in passing that before the learned 
. Sessions Judge the only question for decision 


was whether the conviction of the .appel- 


‘fants was right or not; and in this view of 


the matter, he could only hear the parties 


. Who are mentioned in section 423, Criminal 


Procedure Code. Bethatasitmay, as has 
been observed above, the second point is 


: the real point which is involved in the case. 
. We are indebted to Mr. Mukherjee and to 


Mr. Sanyal for the very exhaustive argu- 


ments addressed to us on the question 


whether there should or should not have 


- been a joint trial of the two opposite parties 


under section 239, Criminal Procedure Code, 


. on the charges which were brought against 


them. 


Mr. Mukherjee has argued that the two. 


offences, namely, the offence under section 


. 500 and the offence under section 501, really 


form parts of one transaction, the transac- 
tibn being the publication of a matter which 
was defamatory, and if they form parts of 


' one transaction and if the two acts, namely, 
. the act referred to in section 500 and the 


act referred to in section 501 form a series 


' of acts leading to one transaction, the joint 


trial of the two opposite parties is entirely 


in order and the learned Sessions Judge. 
: had no power whatsoever to set aside the | 


: conviction and sentence passed on the oppo- 


. Site parties and to order a re-trial of the oppo- . 
site parties; in other words, if Mr. Mukherjee . 


4 


- of finding out whether in this case the oppo- . 


is right in his contention that the accused 
started together for the same goal and that 
in the process a series of acts, although sepa- 
rated. by intervals of time, were committed, 
they could legitimately have been jointly 
tried for those offences. For the purpose 


Site parties could have- been jointly tried, 


. it is necessary to look into what has been 
‘found by the- learned Sessions Judge. Both 
the opposite parties, as we have said, were . 


. charged - under se ‘ion 500, Indian Penal 
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charged under section 501, 
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Code, and the opposite party No. 2 was 
Now, so. far "as 
the charge under section 500 is concerned, 
we have the findings of the learned Sessions 
Judge that there is really no evidence -of 
conspiracy between the two opposite parties: 


.in other words, this finding amounts to-a 
Statement that, sofar as the charge of publica- 
.tion .of the defamatory matter is concerned, 


the two petitioners could not have been 
charged together. Therefore, the position 
is that, according to the learned Sessions 
Judge, there could have been one charge 
under section 500 against the opposite party 
No. 7, and another under section 501 against ` 
the opposite party No. 2. But that, for 
the reasons given by the Sessions Judge, 
no joint trial was possible. For the purpose 
of finding out, whether the learned Sessions 
Judge is right in his contention, we must 
examine the terms of section 239, Criminal 
Procedure Code, and the illustrations to that 
section in order to test the soundness of 
the reasonings adopted by the learned 
Sessions Judge. Having regard to the find- 
ing of the learned Sessions Judge, we are 
of opinion that it is difficult to say that 
there is any common act with which both 
the opposite parties could have been linked 
together. ‘There is no common factor so far 
as the offences alleged to have beeen commit- 
ted by the two opposite parties are concerned 
Illustration (6) of section 239 affords, on the 
facts of this case, arid on the findings arrived 
at by the learned Sessions Judge to be con- 


. clusive answer to the question of the legality 


of the joint trial of the two opposite parties. 
We must proceed on the basis that, so far 
as the opposite party No. 1 is concerned, 
he is innocent of the charge of the publication 
of the defamatory matter. That being so, 
and although this case is one on the border 
line, taking into consideration the peculiar 
facts of this case, we are unable to say that 
the joint trial of the two opposite parties 
was validly held ; in other words, we have 


. come to the conclusion on a very careful 


consideration of the arguments that have 
been addressed to us that the order made 
by the learned Sessions Judge must be allow- 


“ed to stand. 
..- The result is that this. Rule. must be dis- 
charged. 
“BLN, Rule-distharged. 


1 Vol, 71] 
MORENDR.A LAL ROY,-In the matter of. 


CALCUTTA HIGH COURT. 

REFERENCE (UNDER THE LEGAL PRAC- 

-trTIONERS Act) No. 6 oF 1922. 
August 16, 1922, 
Present: -—Sir Lancelot Sanderson, KI., 
Chie £ Justice, and Justice Sir 
Thomas Richardson, Kr. 
In the matter of Babu MOHENDRA LAL 
ROY AND OTHERS. 

Legal Practitioners Act (XVIII of 1879), 
ss, 13 (b), (D, 14 (c)—Cowvt subordinate to High 
Court— Additional District Magistrate—Report of 
misconduct ‘through Sessions Judge, legality oj. 


The Court of an Additional District: Magistrate ` 


is a Court subonlinate to the High Court within 
the meaning of se ction 14 of the Legal Practitioners 
Act. Where an Additional District Magistrate 
is invested with al the powers of a District Magis- 
trate under the Criminal Procedure Code he is 
competent to draw up a charge against a Legal 
Practitioner alleging’ misconduct within the terms 
of sections x3 (b) and 13 (f) of the Act, and to for- 
ward his report under section 14 (c) to the High 
Court. It is not essential, however, that the re- 
port should be submitted to the High Court direct, 
.itcan be properly submitted through the Sessions 
judge. fp. 675, col. 1.] 

Case reported by the Additional District 
Magistrate, Dacca, under section 14, Legal 
Practitioners Act, 1879. 

Babu Dasarathi Sanyal (with him Babus. 
Upendra Lal Roy and Jitendra Kumar 
Sen Gupta), for the Pleader, Babu Mo- 
hendra Lal Roy, took a preliminary 
point that the reference was invalid by 
reason of the procedure adopted. The 
Additional District Magistrate has no power 
under the Legal Practitioners Act to make 
the reference. An Additional District Magis- 
trate is inferior to the Distrigt. Magistrate 
in respect of the powers conferred upon 
the latter: See Emperor v. Abdul Karim 
(1). See also Mohendra Bhumy v. Emperor 

(2. For the purposes of the Code of 
Criminal Procedure the Local Government 
may invest an Additional District Magis- 
trate with all the powers of a District Magis- 
trate under the Code. But the Local 
Government cannot confer upon him the 
powers of a District Magistrate under the 
Legal Practitioners Act. The expression 
“ Magistrate in charge " is a- very loose ex- 
. pression. For example, a . Sub-Divisional 
Magistrate is sometimes called “in charge Ma- 


(1) 25 P. R. 1908 Cr. 9 Cr. Lr. J. 1 


. IO4. 
(2) 66 Ind. Cas. 69; 25 C. W. N. 383: 48 C. 


74» 23 Cr, Ty J- 229. uw yet 


X 
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gistrate," 7.¢., a Magistrate in charge of cri" 
minal matter. Thus, the reference should 
have been made by the District Magistrate, 
and not by the Additional Distric Magis- 
trate. The Additional District Magistrate 
had no jurisdiction to institute hese pro- 
ceedings. Reads section 14 of ih: Legal 
Practitioners Act. There is no mention of an 
Additional District Magistrate in the section, 


Mr. B. L. Mit, Counsel for th- 
Crown.—This reference comes within 
sub-clause (c) and no (b of the 


Legal Practitioners Act. If it does not 
strictly come within sub-clause (b) because 
the Additional District Magistrate was 
not known to the Legislature in 18709, 
it comes within sub-clause (c). The Court 
is to look not.to the mere form but to the 
substance of a matter: Refers to Emperor 
v. Rajani Kanta Bose (3). Can there be 
any real grievance because the charge was 
enquired into not by the District. Magistrate 
but by the Additional District Magistrate ? 


. Even if the preliminary point of Mr. Sanyal 


be assumed to be not a mere technical one 
but having some merit in it, it must be es- 
tablished before the argument finds favour 
with your Lordships that the Additional 
District Magistrate was subordinate to the 
District Magistrate. Mr. Sanyal submitted 
that' the Additional District Magistfate 
was a Magistrate other than the District 
Magistrate bu he was very careful not to 
‘ubmirc that he was subordinate to the Dis- 
trict Magistrate. Theie is no procedure . 
laid down as to how in matters like the pre- 


-sent the Additional District Magistrate is to ° 


approach your Lordships: Refer. to Rastk 
Lal Nag, In the matier of (4). 

If it be held that the Additional District 
Magistrate is subo-dinate to the District 
Magistrate, then, of course, your Lordships 
may call for the opinion of the District 
Magistrate. If heis subordinate to the Dis- 
trict Magistrate, then, no doubt, he should 
have come through the District- Magistrate 
and the Sessions Judge. 

On :he merits, there can be no doubt that 
the conduc: of the Legal Practitioners con- 
cerned was highly reprehensible. The im- 


Ind, Cas, 81; 35 C. L.-J. 356 at p. aot; 
W. N.589; 49 C. 732; (1922) A. I, R. (C.) 


8 Ind. Cas. 980; 447€. 639 at p. 647; 24 
. 190 ; 20 C. W,-N, 2:284; 18. Cr. Le J. 420, 
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~ .putations- agains: the- fairness and impar- 
' tiality.of theCourt were gratzitous, unfounded 
and^ abso utely unnecessary. ,What really 
. happened was that, being annoyed at a 
, ¿judicial ruling of the Court which was 
_.apparently against the interest of their 
„Clients, they gave the Magistrate a ‘bit of 
. their mind’. But such absence of self- 


„control of men of the legal profession which 


is highly detrimentàl to the administra- 
tion of justice, cannot but be characterised 
as grossly improper and amounts to mis- 
.conduct within the meaning ‘of the Legal 
' Practitioners Act. "E 

— Babu Dasarathi una in reply.—The 
incident, if true, was, at best, 
."of Court. It was the duty of the Court, 
before whom the incident took place, to 
take action. .But:the Deputy Magistrate 
did not do anything of the kind. No action 
was taken under section 228 of the. Penal 
Code. No body would ever have heard of 
these’ proceedings but for the interference 
of the Additional District Magistrate in the 
matter. 

We have heard much of the prestige of 
the Bench but little of the independence 
of the Bar. If the Legal Practitioners Act 
ig thus used as a machinery to keep down 
the independence of the Bar, its- ‘prestige 
w@uld be nowhere in no time. 

Babu Manmathanath Mukherj (with him 
Babus Debendra NarayanBhattacharjee,Asita- 
ranjan Ghose and Lalit Mohan Sanyal), for 
, the other Pleaders and the Mukhtear.— There 
was no evidence as to the exact Bengali 
e -words used. The retirement was under 
instructions from theclient. There is evi- 
dence that there was some pre-arrangement 
.with the clients in pursuance of which the 
Pleaders retired. The clients were thus not 
taken by surprise. It was not a case of 
",desertion. There is nothing to show that 
"what was said by Mahendra Babu was part 
„of the arrangement to retire. "There is thus 
nothing incriminating against my clients. 


JUDGMENT. 

Sanderson, Q.J.— This isa report under 
section r4 of the Legal Practitioners Act 
by the Additional District Magistrate of 
Dacca with respect to charges of misconduct 
“under sections 13 (D) and 13. (f}.-against 
three Pleaders and one Mukhtear practising 


in the- Courts of and subordinate to the. 


arta” 2- 


a contempt 
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District Magistrate of Dacca. The report 
has been forwarded through the learned 
Sessions Judge of Dacca. 

There were two other Pteaders against 
whom charges were framed, but the Addi- 
tiohal District Magistrate came to the con- 
clusion that there was no ground for re 
porting against these two Pleaders. 

At the beginning of the hearing in this 
Court, a preliminary point was taken by 
the learned Vakil, appearing for Mohendra 


Lal Roy, that the réference was invalid 


by -reason of the procedure adopted. 
It was contended that the proceedings 


if any, should-have been instituted by the 


Deputy Magistrate who was trying the case 
during the hearing of which the incident 
which is the basis of these proceedings, occur- 
red; that his report, if.any, should have 


been submitted through the District Magis- 
. trate and the learned Sessions Judge as pro- 


vided-by-section r4 (b) of the Legal Practi- 
tioners Act. It was further contended that 
the Additional “District Magistrate had no 
jurisdiction to institute the proceedings. 

The facts, which it is necessary to state 
for the consideration of this point, are as 
follows :—It appears from the Gazette, 
that Mr. Gurner was appointed on the 15th 
October 1921 as Additional Distnet Magis- 
trate at Dacca with all the powers of a 
District Magistrate under the Criminal 


"Procedure Code. 


It appears from the report of the Addi- 
tional District Magistrate, that at the time 
in question he was in charge of the criminal 
work of the district, hearing criminal appeals 


‘and reporting the progress of criminal woik 


to the High Court. 

The incident, which is the basis of these 
proceedings, occurred on ‘the 4th February 
1922 in the Court of the Deputy Magistrate, 
Mr. S. P. Ghose, who was trying the case, 


-Asutosh Das Gupta v. Purna Chandra Grose 
-(5) and another, in which the accused were 


charged with offences under sections 500 and 
sor, Indian Penal Code. uM 
It seems that an account of the incident 


appeared in a newspaper, on the 4th Feb- 
TUary.I922. 
trate on that: day wrote to the Deputy M? agis- 
trate, calling for a report of the circumstan- 
. cas relating to that incident. Tbe Deputy 


The Additional District ? Magis- 


Magistrate. ‘made a report on the oth Pe 
G). 71 “Ind, Cas. 670; 24 Cr. Lefi 206. 2 i 


ne 
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ruary 1922 and a further one-on the 7th 
February- 1922. A l 

The result was that 
1922 the Additional District Magistrate 
drew.up a' charge under the Legal Practi- 


tioners Act alleging misconduct within the: 


terms of sections 13 (b) and 12 (f). Notice 
was duly given to the Pleaders and the 
Mukhtear concerned, and canse was shown 
before the Additional District Magistrate 
by them on the 6th March 1922. 

The report of the Additional District 
Magistrate, dated 6th May 1922, was for- 
warded by him to the High Court through 
the learned Sessions Judge of Dacca. 

The learned Judge heard learned Counsel 
on behalf of those concerned in the report, 
drew up his opinion on- the matter, and 
sent- it together with the report of the Addi- 
tional District Magistrate to the High Court. 

The Additional District ^ Magistrate's 
Court was a Court subordinate to the High 
Court within the meaning of section I4 of 
the Legal Practitioners Act and, in my 
judgment, the Additional District Magis- 
. trate was competent to draw up the charge. 
He was the Presiding Officer of the Court 
in which the Pleaders and the Mukhtear 
were charged with the alleged misconduct 
and he was competent to report the matter 
to the High Court. 

There is no mention of an Additional 
District Magistrate in section ‘14 of the 
Legal Practitioners Act. This is explained 
by the fact that the power to appoint Addi- 
tional District Magistrates was not vested 
in the Local Government until after the 
passing of the Legal Practitioners Act. 

It was argued by the learned Standing 
Counsel that the Additional District Magis- 


trate, being a Court subordinate to the High : 


Court, might have reported direct to the 
High Court. In my judgment, however, 
the Additional District Magistrate very 
-properly followed the procedure laid down 


in section 14 (c) with reference to a report . 
by a District Magistrate and forwarded the. 


report through the learned Sessions Judge. 


In my judgment, therefore, the prelimi- 
nary point has no substance in it and must. 


.Íai. i 
_ But even if the Court bad felt constrained 
- to adopt the argument of the learned Vakil 


for Mobendra Lal Rcy, his client wculd 


pot kaye been benefited thereby. . 


‘Ghose, 


525 | 


t4 ke NOTUM nt ` í -^ 


-> In Rasik Lal Nag; In the matter of (4) it was 
| i ` -held by the learned Judges as follows :— : 
on the oth Februarý - 


"It cannot be disputed that this Court is 


‘competent to take action under section 
13, clause (f), after such enquiry as it thinks 


fit. The section does not.require that the 


enquiry: should be conducted directly by 


the High Court; the.enquiry may well 
be made -by a Subordinate Court under 
the ‘direction of the High Court. The 


‘only essential is, as pointed out by the 


Full Bench in Ganapathy- Sastry, Ine. 
(6), that.notice must be given to the 
Legal Practitoner concerned to show cause 
against suspension or dismissal, and the . 


notice must formulate the charges, with 


great particularity and precision, so as Íf9 
enable the practitioner to know the charges 
he is called upon to meet. That condition 
has been:amply fulfilled in this case.” There 


is, thus, no reason, why the enquiry by the 


Munsif, though not conducted under the 
orders of this Court, should not be adopted 
for the purpose of a proceeding under sec- 


tion 13, if we took the view that this Court 
could proceed only under section 13 and 


not on a report, by the Subordinate Court 
under section 14. " 

In this case there was due notice, the 
charge was framed with particularity and 
precision, there was a full enquiry in which 


“those concerned showed cause, and appeared ° 


by Counselor Pleaders, and this Court has 
the opinion, not only of the Additional Dis- 
trict Magistrate but also of the Sessions 
Judge.: Even if this Court considered that 
the preliminary objection should be sus- 
tained, there could be no possible reason 


for directing a further enquiry, and the 


Court would adopt the enquiry and reports 
already made. n : 
As regards the merits of the case, it 


. appears that the three Pleaders concerned in 


the report, Mohendra Lal Roy, Peari Mohan 
Surendra Mohan Mukherjee and 
two other Pleaders, and Parbati Kumar Bose, 
Mukhtear, were representing the accused in 
the case hereinbefore mentioned, which was 
in the Court of the Deputy Magistrate. It 
appears from the judgment of Walmsley, J., 


in connection with a Rule, to which I 


(6) 3 Ind. Cas. 344 : 19 M. L. J. 504; 6 M. I. T, 


253; 11 Cr. I. J. 274 PB). = 
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will refer presently, that, on the 25th Octo- 
ber 1921, the accused persons filed a peti- 
tion in the Court of the Trying Magistrate 
intimating that for special reasons it was 
‘not proper that the case should be tried by 
‘him and that they intended to apply to the 
High Court for a transfer. The Trying Ma- 
gistrate gave them six weeks’ time to make 
the application to the High Court but no 
steps were taken. The case accordingly 
proceeded before the Deputy Magistrate 

,and evidence was taken. 

A charge was framed and the complain- 
ant was cross-examined for three days, 25th 
to 27th January 1922. ‘The cross-exami- 
nation lasted from r2 to 5 on the first two 
days and from 12 to about 2-30 on the third. 

On the 27th January 1922 the Deputy 
Magistrate disallowed certain questions. This 
in the exercise of his judicial discretion, he was 
entitled to do, and, if he regarded the ques- 

‘tions irrelevant, as the Deputy Magistrate 
said he did, he was bound to disallow them. 
After this decision the cross-examination 
of the complainant went on for sometime, 
it was then closed and the case was adjourn- 
ed until the 4th February. On that day 
the Pleaders on both sides, and the other 
witnesses who still had to be cross-ex- 
‘amined, were present. . 
e The learned Pleader, Mohendra Lal Roy 
then presented and read a petition, Exhibit 4, 
on behalf of the accused. 

The petition set out reasons, which were 
‘alleged to show that the above-mentioned 
questions were relevant, and should not 
have been disallowed: and the Deputy 
Magistrate was therein asked to re-consider 
the matter and.allow the further cross- 
examination of the complainant in this 
respect. 

The Pleader for the complainant was 
then heard upon this matter, and, after hear- 
ing the Pleader for the accused, the Deputy 

- Magistrate made the following order :— 
* I consider these questions to be irrele- 
vant and I, therefore, refuse to allow fur- 

ther cross-examination on that point." 

Thereupon, the Pleader for the accused, 
Mohendra Lal Roy, presented another peti- 
tion which was already prepared, asking 
for adjournment of three weeks in order that 


an application might be made to the High. 


Court tor a transfer of the case from the file 
of the Deputy Magistrate to some other 
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Court of competent jurisdiction. The peti- 
tion alleged as the ground of the application 
“that your petitioners now apprehend for 
reasons not necessary to disclose here that 
they cannot expect to have a fair and im- 
partial trial in this Court”, 

The Deputy Magistrate refused the appli- 
cation, making the following order: “An 
adjournment under section 526, Criminal 
Procedure Code, was allowed before, this 
petition which is filed again under sec- 
tion 526, Criminal Procedure Code, at a late 
stage of the trial is rejected ". The Deputy 
Magistrate, no doubt, was referring in that 
order ‘to the adjournment which had been 
previously granted in October 1921. He 
might have added, what was the fact, that 
no steps had been taken by the accused to 
apply to the High Court for a transfer of 
the case to another Court. 


Then occurred the incident which is the 
basis of the proceedings under the Legal 
Practitioners Act. 

The account given by the Deputy Magis- 


_ trate is as follows :—'' Then Babu Mohendra 


Lal Roy said that they would retire from 
the case, because they could not expect a 
fair and impartial trial in this Court. As far 
as I remember, I told them that I did not 
know what they would do, but their clients 
could not retire from the case. After this, 
Mohendra Babu addressed the accused per- 
sonsin Bengali. He told them to sit quietly 
and not to cross-examine the witnesses, 
and added that they could not expect a 
fair and impartial trial from this Court. 
Saying this, they went away. As faras I 
remember, when thev left, the Rai Bahadur 
said ‘It seems that the Pleaders are non- 
co-operating with the Conrt'. After the 
Pleaders left I asked the accused if they 
would cross-examine the witnesses. "They 
said, they could not, as their Pleaders had 
gone away. Neither Mohendra Babu nor 
any other of the Pleaders told me that they 
were retiring as the accused had previously 
agreed on their doing so. The Pleaders did 
not, before retiring, take the permission of 
the accused in Court, nor did the accused 
in my presence tell them to retire. Mohen- 
dra Babu did not ask or receive my per- 
mission to retire. The statement that 
Mohendra Babu asked the accused whe- 
ther they wished them to cross-examine, 


Vol. 71] | 
MOHENDRA LAL ROY, In the maiíer of. 


to which the accused answered in the nega- 
tive, is untrue. " 


The explanation given by’ Mohendra Lal | 


Roy is that, in consequence of the ruling 
given on the 27th January by the Deputy 
Magistrate disallowing the questions, a 
consultation was held sometime before the 
date of the next hearing." 

Paragraphs 15 and 16 of the explanation 
are as follows :— 

“That, in consequence of the attitude 
taken up by the learned Magistrate a con- 
sultation was held some time before the 
date for the next hearing amongst the de- 
fence Pleaders in which both the accused 
were present. After a most careful con- 
sideration of the matter the defence Plead- 
ers, including your petitioner, were of opi- 
nion, that, with all respect to the Trying 
Magistrate, the points on which the cross- 
examination was not allowed were not only 
relevant but most material and essential 
and went to the very root of the defence 
and if cross-examination on these points 
was not allowed, it would seriously hamper 
tne defence and in fact no proper defence 
of the accused would be possible and would 
amount to a virtual denial of the right of 
the accused to prove their defence and that 
it would be useless for the Pleaders to fur- 
ther appear in.the case as they would not 
be able to render any effectivé service to 
the accused. 

'* That it was then decided in consultation 

ith both the accused :— 

“That on the next date of hearing, t.e., on 
4th February 1922, a petiti n should be 
put in fully explaining the relevancy 
. of the questions whicu had been glisallowed 
' and prayiug t at the complainant might be 
re-called for further cross-examination on 
these points and other relevant points. 

“That if the said petition be rejec.ed 
then a peition for adjournment should be 
submitted to enable the accused to move 
the Hon'ble High Court, for the transfer of 
the case to some othe: Court as it was appre- 
hended by the accus.d that they would 
not get a fair and impartial trial in that 
Court. 

“That if the latte: petition, too, were 
rejected t.e accused w.uld not defend 
themselves in the.said Court and the services 
of their law, ers would no longer be necessary 
ior the purpose of the defence.in the case 
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in that Court-and the.accused, would move 
the Hon'ble High Court tor a tiansfer of 
the case whether an adjournment were 
granted for the, purpose or not; your peti- 
tioner further submits that both the  ac- 
cused fully agreed to this.” 

The learned Pleader's account of what 
took place in Court, after the petition for 
adjournment was rejected on the 4th Feb- 
ruary, is contained in paragraphs 20, 2I 
and 22 of the explanation, which are as 
follows :— 

“That thereupon your petitioners sub- 
mitted to the Court that as, in their humble : 
opinion, the trial would, under the circum- 
stances, be void and illegal and as the accused 
did not expect a fair and impartial trial in 
that case in that Court they thought they 
might retire to which the Conrt observed 
that they might retire but their clients 
could not. ; l 

“That the petitioner and the lawyers 
for the defence, including your petitioner, 
who were present there at the time, were 
then about to retire from the Court when 
Babu Parbati Charan Bose, Mukhtear for 
the defence, su;gested that, under the cir- 
\umstances, the ac.used should be ques- 
tioned as to whether they would stick to 
the course they had already decided upon. 

“ That your petitioner told the accused 
in Bengali that as they (the accused) did 
not expect a fair and impartial trial in that 
Court and as, under the circumstances, no 
useful purpose could be served by  cross- 
examining the other witnesses and your 
petitioner advised toth accused not to 
cross-examine the remaining witnesses and 
asked them if they desiied him to: cross- 
examine them to which they answered in 
the negative”. 

Ihe Additional District Magistrate came 
to th- following conclusions :— 

“ Be ween these two accounts one has 
to accept one o. the other and on that de- 
cision rests the añ wer to the question 
whether Babu Mohendra Lal Roy, as spokes- 
man of the Pleaders, was engaged in the 
necessary and legitimate consultation with 
the accused or, under cover of remarks to 
the accused, unnecessarily impairing public 
confidence ın the Court. Afte. carefully 
weighing the two accounts, I cannot believe 
that the Magistrate and two Pleaders 
called for the proceedings are so: completely 


7s 


$ 
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site account. 
to believe this vus the *general circum- 
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wiong in their recollection ds one must 


‘believe of accepting the truth of the oppo- 
I find it the more. difficult 


stances already noticed are so far out of 
keeping with a bona fide consultation bet- 
ween the Pleaders and their clierits. 


“My conclusion is that he words used 
by Babu Mohendra Lal Roy to his client 


did no. amount to a bona fi de consultation, 
but that cover was. taken of an address 
to the client -for.a parting fling at the fair- 
ness of the Court: In making this second 


and quite gratuitous sally to impair confi- 


dence in the Court it seems to me that Babu 
Mohendra.Lal Roy was guilty of grossly 
inproper conduct as a Pleader, and that 
those who aSsociated theniselves with him 
in retiring in these circumstances partici- 
pated in the impropriety. i 

. “ The conclusions I have come to on the 
four main issues stated are, then, that the 
Pleaders r.tired probably by previous ar- 
rangement with the leading accused on the 


Court giving a judicial ruling rejecting the 


application under section 526 and that Babu 
Mohendra Lal Roy marked that retirement 
by words addressed first to the' Court, and 
then to the accused accentuating the idea 
that this retirement took place as justice 
was not to be obtained in the Court. ' 

The Additional Distri.t Magistrate con- 
cluded :— 

' “In fact, the TTI affair takes, in my 
opinion, the appearence of a forensic ma- 
nwuvre designed to accentuate the difficul- 
ties of the Court in the event of its reject- 
ing the petition under section 526, Criminal 
Procedure Code, and to make the most in 
the Court-room of the idea that justice was 
not to. be had in this Court.” 


The learned Sessions Judge in giving his. 


opinion said: “If it he a fact that thé 
Pieaders had previously arranged with their 
"clients that they should retire from the case 
jn the event of the Magistrate refusinz their 
application for an adiournment under sec- 
‘tion 526 of the Criminal’ Procedure Code, 
‘the moment chosen by them for the retire- 


‘ment and the manner in which it was effect- - 


“ed showed great disrespect’ for the Court. 
"They retired immediately after the Mazis- 
‘trate refused their application ior an ad- 
'journnient, aud they effected it in such a 


- garger that it quouated to a demonstra. 
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‘any imputation against the Court. 
‘High Court could have been moved for an 
order of transfer. 
‘oh the r3th February 1922 an application 
‘for transfer of the case to some other com: 


Court on the ground tha: 


apprehension of the accused. ` 
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tion against the order mada by the Court ' 
in the exercise of its judicial discretion: " ` 

In my judgment, there can be no doubt 
that the learned Pleaders had arranged’ 
with their clients that they should retire 
from the case.in the event of the Deputy 
Magistrate refusing the two petitions above 
referred to. I am not, however, satisfied 
that it had been previously arranged among | 
the Pleaders that their retirement should 
be marked by the statements in open Court 
making imputations against the fairness 
and impartiality of the Deputy Magistrate. 
- I am satisfied that the findings of the 
Additional District Magistrate and the 
learned Sessions Judge, as to' what took 
place after the petition for adjournment 
was refused, are justifed by the evidence 
that the learned Pleader Mohendra Lal Roy 
made two staterierts, the first addressed 
to the Deputy Magistrate and the second 
to the accused in such a way that they were 
heard by those in Court and that both such 
statements involved imputations upon the 
fairness end impartiality of the Deputy 
Magistrate. 


In niy judgment, both these statements 
were gratuitous and unjustifiable. These 
statements were not made in the course of 


. atgument or in support of the application 


for adjournment. The application for ad- 
journment, so that the High ‘Court could 


b» moved, had been discussed'and rejected. 


‘There was no reason why the learned Pleader 


‘should bave done anything more than 
‘retire from the case, in accordance with the 


instructions of his clients, which he alleged 
he had @lready received, without. making 4 
“The 


It is to be’ noted: that 


petent Court was in fact made to the High 
‘the accused 
reasonably apprehended that they would 
not get a fair and impartial trial before the 
Deputy Magistrate and a Rule was obtained, 
When, however the Rule was heard by the 


‘High' Court it was discharged, and it must, 


therefore, be assumed, for the purpose of 


“these proceedings that there-was' no sub- 


stantial reason, if any; 


“a~ 


‘for the alieged 
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Similarly, there was no reason or neces- 
sity for the learned Pieader to address the 
accused in such a way that all could hear 
and advise them that “as they did not 
expect a fair aud impartial trial in that 
Court" they should take a certain course. 


The course which was to.be taken, appa- , 


tently, had been agreed beforehand, but 
even if it was necessary for the learned 


Pleader to communicate with his clients 


again upon the matter, that should have 
been done in the usual way and not by 
addressing the accused from one side of 
the Court to the other, as described in the 
opinion of the learned Sessions Judge. 

It is not necessary for me to deal with 
the evidence in detail. I agree with the 
Additional District Magistrate that the 
evidence of Purna Chandra Ghose, one of 
.the accused, who was the first witness for 


the Pleader, was obviously unreliable, and ` 


as regards the evidence of the only other 
witness who gave evidence on behalf of 
the learned Pleader, it was stated by him 


that he had told no one what he knew about: 


the case until he went into the witness-box 


and that he had no note of what occurred. ` 


The incident occurred on the 4th February 
and he was. giving his evidence on the roth 
March—two months after the event. It is 
quite possible to conclude that the witness 
had not remembered all that occurred, with- 
cut making any reflection upon his veracity. 
The evidence, on the other hand, against 
the learned Pieader which has been adopt- 
el by the Additional District Magistrate, 
is confirmed by documents which caine into 
existence on or about the time of the inci- 
dest I refer to the petition filed on be- 
half of Asatosh Das Gupta, the complain- 
ant. and the reports of the Deputy Magis- 
trate dated 6th February and 7th February. 

I have no doubt that the petition of the 
-complainant was drawn up on the 4th Feb- 
tuary 1922, the very day of the occurrence, 
though there is a dispute as to the date oi 
filing. The Pleader who drafted tbe peti- 
tion was called a3,a witness, and proved 
tnal he attached his signature to it and 
made it over to Jadu Babu about 4-30 
P. M..on the 4th February for the purpose 
of filing. : 

It was argued on behalf of the learned 
Fleader that nothing would have been heard 
of this matter but for the action of the 
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Additional District Magistrate in calling: 
for a report from the Deputy Magistrate. 
In my judgment that is not correct. -The 
Deputy Magistrate said in his evidence 
that “on the 6th I went to see the District 
Magistrate on my own account to report 
the incident to him. My idea at that time 
was to report to the Additional District 
Magistrate what had happened. .My in- 
tention at that time wasto see what remedy 
could be taken and wanted to consult the. 
District Magistrate about it. He asked to 
report to the Additional District Magistrate 
and on coming to my room to do so I found 
a note from the Additional District Magis-. 
trate enquiring about the incident as report- 
ed in the Dacca Herald." 

He further said that the Court was crowded 
when the incident took place and he con- 
sidered himself much humiliated. 

It is clear, therefore, from the above 
passage that the Deputy Magistrate went 
of his own accord to the District Magistrate 
to report the incident to him and to consult 
him as to what should be done, before he 
received the letter from the Additional 
District Magistrate enquiring about the 
incident. 

In any event, the final determination in 
these cases rests with the High Court alone, 
as was pointed out by the learned Judges 
in Rasik Lal Nag, In the matter of (4) nd 
even if the alleged misconduct had been 
brought to the notice of the High Court, 
without the intervention of the subordi- 
nate Court, this Court is competent and 
ought, in a proper case, to take the necessary 
action. " 

Having carefully considered the matter 
I regret that I am bound to come to the 
conclusion that the learned Pleader, Mohen- 
dra Lal Roy, gratuitously and unnecessarily 
made in open Court statements which' con- 
tained imputations against the fairness 
and impartiality of the Deputy Mazistrate 
imputations, e fd as already mentioned, 
we must assume, for the purpose of this 
case, were without any foundation. Such 
statements, impugning the fairness and 
impartiality of a Judicial Tribunal would 
be, in any event, a grave matter, but when 
they emanate from a learned Pleader, such 
as Mohendra Lal Roy, occupying a leading 
position at the Bar, they assume a still more 
serious character and are | coleulated to 
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have an effect, which is far reaching and 
detrimental to the due administration of 
justice. | 

During the argument referencq was made 
by the learned Vakil appearing for the 
learned Pleader to the independence of 
the Bar. 

I vield to none in my desire to see the 
independence of the Bar maintained. It 
is necessary, however, to note that, in the 
case before us, the Deputy Magistrate hàd 
in no way interfered with the independence 
of the Bar. He merely gave a judicial rul- 
ing as to the relevancy of certain questions, 
in consegüence of which the Pleaders chose 
to take the action which has been referred 
to. Further, I am glad to think that the 
independence of theBar has been in the past, 
and I hope will be in the future, maintained, 
without making gratuitous and unfounded 
imputations upon the fairness and impar- 
tiality of the Tribunals. 

In my judgment the learned Pleader, 
Mohendra Lal Roy, in making such state- 
ments was guilty of grossly improper con- 
duct in the discharge of his professional duty 
within the meaning of section r3 (b) and 
uf such misconduct as would come within 
section 13 (f) of the Legal Practitioners 
Act. 

As regards the case of the other Pleaders 
and, the Mukhtear, there is no suggestion 
that any of them made any such statements 
as those to which I have referred. 


By leaving the Court in company with 
their leader, Mohendra Lal Roy, after he 
«had made the above-mentioned statements, 
they, in a case, associated themselves with 
his misconduct. 

I am not satisfied, however, that the 
statements of Mohendra Lal Roy were 
made in pursuance of any previous arrange- 


ment with the other Pleaders or the Mukh- ` 


tear, although, no doubt, it, was arranged 
that they should retire from the case in 
the event of the petition tor the adjourn- 
ment being rejected. 

It was also argued on their behalf that 
they may not at the time have realised the 
serious nature of the statements made by 
their leader Mohendra Lal Roy, and that 
they went out of Court with him merely 
because of the previous arrangem.nt to 
. take no further part in the case. 
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I am not prepared to hold that, from 
their conduct and by the sequence of events, 
they must be taken to have associated 
themselves with their leader's statements, 
and I am willing to accept the view of this 
case put before the Court by the learned 
Vakil who appeared for them, viz., that they 
may not have realised the nature of the 
statements made by Mohendra Lal 
Roy and the serious position which must 
naturally arise in consequence of such state- 
ments being made by a learned Pieader. 
I, therefore, come to the conclusion 
that this Court should not hold that the 
learned Pleaders, Peari Mohan Ghose, Su- . 
rendra Mohan Mukherjee and Mukhtear 
Parbati Kumar Bose were guilty of such 
misconduct as is contemplated by section 
73 (6) and (f) of the Legal Practitioners 

GL 


We have carefully considered what course 
‘should be adopted in the case of the learned 
Pleader Mohendra Lal Roy. 

The Deputy Magistrate said that he was 
on intimate terms with the learned Pleader 
and that out of Court he is an  amiable 
gentleman. 

He stated, however, that the learned 
Pleader was very impulsive, that he had 
recently insulted a Pleader in his Court 
but that he had apologized a few days after 
in open Court. It appears also that the 
learned Pleader is the Secretary of the Local 
Bar Association and, therefore, I assume 
that he enjoys the confidence of his brother 
Pleaders, and that he is a man of position 
at the Bar at Dacca. These considerations 
are in one sense in his favour. 

On the other hand, the very fact that 
the learned Pleader occupies such a leading 
position, in my judgment, makes his mis- 
conduct all the more serious and inexcus- 
able, Further, it is to be noted that there 
has been no sign of any apology or expres- 
sion of regret for his conduct, although it 
must have been obvious to him, shortly 
after the incident of February 4th 1922, 
that what he had done inflicted humilia- 
tion on the Deputy Magistrate and was 
calculated to bring the administration of 
justice into disrepute., 

It is to be remembered that Pleaders 
have a duty not only towards their clients 
but also towards th: Court of whi h they 
are Pleaders, and itis part of their duty to 
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co-operate with the Court in the orderly 
and pure administration of justice. 

The learned Sessions Judge in his report 
referred to an occasion when the learned 
Pleader is alleged to have made an offen- 
Sive remark withregard to a learned Sub- 
ordinate Judge. We refer to this, only 
for the purpose of making it clear that 
we have not taken this matter into con- 
sideration and we have not been influ- 
enced by it in any way. We confine our 
judgment to the reports and evidence re- 
lating to the incident of February 4th, 
1922. : 

We regard this case as a serious one, and 
we cannot help regretting that the learned 
Pleader has not seen fit to express his regret. 

Under these circumstances, it is impos- 
sible, in our judgment, to dispose of the 
case merely by passing censure on the con- 
duct of the learned Pleader and we consider 
it our unpleasant duty to direct that the 
learned Pleader, Mohendra Lal Roy, be 
suspended for the period of one month. 

Mohendra Lal Roy, therefore, is: sus- 
pended for the period of one month from 
to-day. 

Richardson, J.— There is really nothing 
forme to add. to my Lord's exhaustive 
judgment which I have had the oppor- 
tunity of reading and with which I agree 
throughout. I desire, however, to asso- 
ciate myself especially with what my Lord 
has said as to the independence of the Bar. 
I wish that gentlemen belonging to the 
learned profession of the law would get it 
out of their heads that any one desires to 
curtail the privileges of the Bar or inter- 


fere with its independence. I tfke it that 


independence in this connection means 
freedom to do one’s individual duty with- 
out fear of or favour to any man. The 
independence of the Bar is recognised as 
a valuable asset in the Civil life of the 
community and is, as I regard the matter, 
a corollary of that independence which 
appertains in the same sense to the Bench. 
I know of no quarter from which the inde- 
pendence of the Bar in that sense is in any 
way menaced,unless there be a hint of danger 
‘arising from associations formed by mem- 
bers of the Bar them.elves. There may 
be a tendency on the part of such As:o- 
ciations ünduly to restrict the liberty of 
individuals in 1matte;s not strictly per- 
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taining to professional practice. But ‘if 
there be such a danger, or such a tendency 
the members of the profession have the 
remedy in thew own hands. Incidents 
will, of course, occur from time to time 
which had better not have occurred. After 
all, men are human, whether on the Bench 
or at the Bar, and in the heat of the moment 
or on the impulse of the moment ex- 
pressions may be used on one side or the 
other which are not within the bounds of 
propriety. But in the great majority of 
stich cases an apology or an expression of 
regret for overhastiness in speech, tendered 
and accepted in the right spirit would be 
sufficient to terminate the incident. Rela- 
tions between the Bench and the Bar can be 
adjusted only on a basis of mutual anxiety 
that justice should be duly administered. 

With these few observations, I concur 
in the judgment which has just been deli- 
- vered. 


W, C. A. Suspension ordered. 


OUDH JUDICIAL COMMISSIONER/S 
CO ; 
“CRIMINAL APPLICATIONS NOS. I2, I3 AND I7 
TO 20 OF 1922. 

February 28, 1922. 
Present:—-Mr. Kanhaiya Lal, J. C. 
BRI] KUMAR— APPLICANT 
VEYSUS 
MANNA LAL MISRA—O»r»osrrE PARTY, 

Criminal Procedure Code (Act V of 1898), ss. 
195, 439— Order revoking sanction io prosecute— 

Revision—Sanction, grant of — Principles underlying 

Àn order revoking a sanction to prosecute might 
be treated, in effect, aspan order refusing to grant 
the sanction and, whether section 195 (6) or 
section 439 of the Criminal Procedure Code is 
applied, the propriety of the order revoking the 
sanction or refusing to grant it can be considered 
by a High Court in revision. [p. 682, col. 2; p. 683, 
col, 1.] 

Bapu v. Bapu, 14 Ind. Cas. 305: 39 M. 750; 11 
M. L. T. 367; (1912) M. W. N. 499; 22 M. L. J. 419; 
13 Cr. L. ]. .o9, Padarath Singh v. Ratan Singh, 
54 ind Cas. 673; 5 P. L. J. 25; (1920) Pat. T40; I 
P L. T. 458; 21 Cr. L. J. 145, Ramnandan Prasad 
Narayan Singh v. Public Prosecutor, 61 Ind. Cas, 
995; 22 Cs, L. J. 467 and Girija Sankar Roy v, 
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Binode Sheikh, 5 C. L. J..222; 5 Cr. L. J. 788, 
followed, ..*.. © < 4 z 
. Choti v. Khecheru, 58 1n1. Cas, 250; 42 A. 649; 
18 A. L. J- 758; 2 U. P. L, R, (A) 353; 21 Cr. D. 
J-746 aud Debi Sahai v. Raghunath Sahai, 61i 
Ind Cas, 173; 19 A. L. J. 399; 22 Cr. L. J. 349; 
not followed. 

Nawab Ali Khan v. Emperor, .63 Ind. Cas. 
409; . 24. O. C. 165; 22 Cr.L. J. 649, dis- 
tinguished. l : 
-- The power to grant sanction under section 195 
of the Criminal Procedure Code is included among 
tlie powers which can be exercised in revision under 
section 439 of the Code; and if this power can be 
exercised in a proceeding arising out of a trial in 
any of the lower Courts, it can also be exercised 
for discharging an order made by a subordinate 
Court revoking the sanction granted by a Try- 
ing Magistrate. [p 683, cols 1 & 2.) 

“No one should-be permitted to use the penal 
‘law to satisfy his own private ends or personal 


spite; and if there is a prima facie ground for think- . 


ing that a charge is prompted by improper mo- 
tives and is false and vexatious, the necessary 
‘elements to justify the grant of a sanction to 
-prosecute are made out. [p. 683, col. 2.] 
- A sanction to prosecute granted by the Trial 
Court aganist a person instituting Criminal pro- 
ceedings ought not to be lightly set aside 
because of the mere existence of a possibility -of 
the charge and the evidence adduced in support 
of it-being true. [p. 683, col. 2.] 

Application against an order of the Sessions 
Judge, Lucknow, dated the 6th December 
I92I, setting aside the order of the District 
Magistrate, Unao, dated the 23rd September 
1921 

Messrs. R. F. Bahadurji and Bikramajit 
Singh, for the Applicant. 

Dr. J. N. Misra, fo“ the Opposite Party. 


.. JUDGMENT,—Manna Ial Misra, a resident 


of Cawnpore, filed a complaint against 
Brij Kumar end three other persons, charg- 
ing them with robbery. His story was 
that; while he was going from his home in 
the District of Cawnpore to Banaermau in 
the District of Unao to attend a kaia or 
religious recitation, he was wavlaid by the 
‘accused persons and robbed of the jeweller 

‘he was. wearing and some casa which he 
had then in his possession. The charge 
"was tried and fount by ‘the District 
Magistrate to be false and vexatious, Aa 
application for revision was subsequently 
filed’ in the Court of the Sessions Judge 
aud was rejected. Brij Kumarjhad mean- 
while filed an application. for sanction 
to prosecute the complainant, Manna Lal 
Misra; on charges under sections 193 and 
211 of the Indian’ Penal Code and 
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secute Panthadin, Bhagwat Das, Hanoman ` 
and Ram Chandra, who had been examined 
during the trial as witnesses for the pro- 
secution, under section 193 of the Code. 
A similar application had beeti made against 
four other persons, Ambika Prasad, Balgo- 
bind, Jamna Prasad, and Manna Lal Baj- 
payi for sanction to prosecute’ them on 
a charge of abetment under section rog, 
read with section 211, of the Indian Penal 
Code. The Trying Magistrate recorded some 
evidence bearing on the alleged abetment 
and granted sanction for prosecution with- 
out the issue-of any notice against all the 
nine persons. The sanction granted was 
revoked in each of these cases by the 
learned Sessions Judge. 

"Ihe learned District Magistrate ob- 


served in the course of his judgment in 


the original trial that the story told by 
the prosecution was improbable and_ the 
evidence produced in support of it unworthy 
of credit. He further saidthat he could 
not for one moment think of even framing 
a charge against the accused on the evi- 


dence produced before him and that it 


would be grossly unjustifiable to : call 
upon for any defence against such a prepos- 
terous, baseless and vexatious charge as had 
been brought by the-tomplainant. The 
learned’ Sessions Judge contented himself 
with saying that it was unsafe to believe 


Manna'Lal Misra and his witnesses for va; 


rious reasons and’ that the order of dis- 
charge'wds justified: He did not consider 
it impossible that the eviderice might be’ 
true, and taking that view he revoked the 
sanction granted'to Brij Kumar for the 
prosecution of thé complainant and his wit- 
nesses and the persons who are. alleged to 
have: abetted the former. Brij Kumar 


has moved this Court to have the order Ie: 


voking the sanctioh set aside. 


Section’ 195, clause (6), of the Code of 
Criminal Procedure lays ` down that any 


sanction given or ‘refused ‘under’ that 


section may be revoked or granted’ by any 
authority to which the authority giving 
or refusing it is subordinate and | clause 
(7) declares that, for the purpose of that 
section, every ' Court shall be deemed to be 
subordinate only to the Court to’ which 
appeals from the, former Court ordinarily 


lie. -An order revoking a. sanction might, 
however, be treated in effect as, an order 
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refusing to grant the. sanction; and, 
whether section 195, clause’ (6), or sec 


tion 439 of the Code of Ciminal Proce- 
dure is applied, the propriety of the 
ordér revoking the sanction or refusing 
to grant the sanction, cau be considered by 
this Court in revision, In Bapu v. Bapu (1) 
it was held by a Full Bench of the Madras 
High Court that an, order refusing to revoke 
à sanction granted by a lower Court was one 
granting a sanction, the propriety of which 
could be challenged in a superior Court 
under section 195, clause (6), of . the Code 
of Criminal Procedure. In Padavath Singh 
v. Ratan Singh (2) and | Rammandari 
Prasad Narayan Singh v. Public Prosecutor 
(3) a similar'view was taken. In Habibur 
` Rahman v. Munshi Khodabux (4) and 
Girija Sankar Roy v. Binode Sheikh (5) 


applications under similar circumstances `’ 


have been entertained. 

The learned Counsel for the ópposite parties 
relies on the decision in Choti v. Khecheru 
(6) which was followed in Debi Sahai v. 
Raghunath Sahat (7), but there is no decision 
of this Court in which the view there taken 
has been adopted. In Nawab Alt Khan 
v. Emperor (8) the question was of a 
different character and what was said 
there was that the remedy provided by 
section 195, ‘clause (6) of the Code of 
Criminal Procedure was not in the 
nature of an appeal.” The power to grant 
sanction under section 195 is included among 
the powers which can be exercised in re- 
vision under section 439 of the Code: and 
if this power can be exercised in a proceed- 
ing arising out of a trial in any of the Courts 
below, it can also be éxercised for dis- 
charging an order made by a subordinate 


(1) 14 Ind. Cas. 305; 39° M. 750; 11 M. L. T. 367; 
a M. W N. 499; -2 M. L. J. .x9; 13 Cr. K. J. 


WAN 524 Ind. Cas 673; 5 Pat. L. J. 23; 21 Cr. L. 
j. 145; (1 20) Pat. 140; x P. L.T. 458 

(3) 61 Ind. Cas. 995; 22 Cr. L. J. 467. 

oo” rri C. W.N. 195; 5 C. L. J. 2re oi 5 Cr T. Ja 
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(6) 58 Ind. Cas 250; 42 A. 649; 18 A. L. J. 758; 
2 U. P. L. R. (A) 353; 21 Cr. L. J. 746. 
y. (7) 61 Ind. s 173; 19 A. L. J. 399, 22 Cr. L- 
349, 
a , (6) 63 Ind. Cas, 409; 24 0.0. 165; 22 Cr. Tn Js 
49. 
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Court revoking the sancti?a granted by 
the Trying Magistrate. 

The grounds on which the learned Ses- 
sions Judge has proceeded, no doubt, do not 
exclude the possibility. of the complaint 
and the evidence adduced in support of it 
being true; but on the mere existence of ‘such 
a possibility the order passed by the Trying 
Magistrate granting ` sanction, ought 
not to be lightly set aside. The Trying 
Magistrate was definitely of opinion that 
the charge was false and vexatious and. the 
story told by the complainant and his 
witnesses was improbable. He referred 
to the fact that there was some ill-feeling 
between the complainant and the accused 
and considered that the charge was prompt- 
ed by that ill-feeling. The main accus- 
ed, Brij Kumar, is described by the com- 
plainant in his evidence as a person owning 
along with his brothers 4 or 6 villages and 
carrying on money-lending business, A 
charge of robbery against such a person de- 
serves further enquiry. It-is essential that no 
one should be permitted to use the penal law 
to satisfy his own private ends or personal 
spite; and if there is a prima facie gtound 
for thinking, as the learned Trying Magis- 
trate apparently thought, that the charge. 
was prompted by improper motives and 
was false and vaxatious, the necessary 
elements to justify the grant of the sante- 
tion would be made out. 

There is no such case, however, against 
the persons who are charged with abet-. 
ments. The learned District Magistrate: 
did not discuss the evidence which was 
adduced in support of that charge. The 
learned Sessions Judge points out that 
much of that evidence related to a conver- 
sation which was alleged to have taken 
piace after the alleged offence was com- 
mitted and the rest was vague and insufli- 
cient, 

The applicatiens are, therefore, allowed, 
in so far that the applicant, Brij Kumar, 
will be granted sanction to prosecute Manna 
Lal Misra, under section 211 of the Indian 
Penal Code in regard to the charge of rob-. 
bery brought by him against Brij Kumar 
and three other persons in the Court of the. 
Sub-Divisional Magistrate of Unao on 
the 28th July 1921 and under section ry3 
of the Indian Penal Code in regard to the 
evidence given by him during the enquiry 
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into the said charge before the District 
Magistrate of Unao on the 5th September 
1921 and to prosecute Panthadin, Bhag- 
wat Das, Hanoman, and Ram Chandra 
under section 193 of the Indian Penal Code 
in regard to the evidence given by them 
during the same enquiry before the Dis- 
trict Magistrate on the dates mentioned 
by the applicant. The applications are 
disallowed so far as they relate to the other 
opposite parties, Ambika Prasad, Balgo- 
bind, Jamna Prasad, and Manna Lal Baj- 


X payi: 


N. E, & N. H. Applications allowed. 
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ALLAHABAD HIGH COURT. 
CRIMINAL, REVISION No. 380 oF 1922. 
August 8, 1922. 
Preseni:— Mr. Justice Stuart. 

RAM BILAS—Appricanr 
VEFSUS 
LACHMI NARAIN—Oprosite PARTY.. 

Criminal Procedure Code ( Act V of 1898), s. 198 
(b, offences under—Sanction i0 prosecute— Abet- 


ment of offence—Geneval sanction to prosecute, 
whether sufficient. 


A Court taking. cognizance of any of the 
offences mentioned in section 195 (b) of the Crimi. 
nal Procedure Code, when that offence has been 
committed in, or in relation to, any proceeding in 
in any Court, or a Court taking cognizance of a 
conspiracy to commit such an offence, or of 
abetment, or attempt to commit such an offence, 


+ 


cannot do so unless sanction has been given not 
only to the factum but to cover the case of each 
person who is charged with having committed it. 

Revision. 

Messrs. G.P. Boys and M.A. Aziz, for the 
Applicant. ; 

Me srs. G. W. Dillon and Saila Nath 
Mukerji, for the Opposite Party. 

JUDGMENT.—The point raised in this 
application is as follows ;:~~° 

A certain Rameshar Das swore to the 
contents of an affidavit in the Court of the 
District Judge of Cawnpore in support of 
an application for transter of a civil suit. 

The other side applied for sanction to 
prosecute Rameshar Das for having sworn 
false allegations in that affidavit. The Dis- 
trict Judge refused this sanction but the 
High Court granted it. 
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Rameshar Dasis under trial in respect 
of the matter. In connection with that 
trial Tachmi Narain has instituted cıt- 
minal proceedings against Ram Bilas, 
the employer of Rameshar Das, on the 
ground that Ram Bilas abetted the commis- 
sion of the offence committed by Rameshar 
Das. 

The Joint Magistrate has taken cogni- 
zance of the case as against Ram Bilas 
holding that section 195 of the Criminal 
Procedure Code has no application to the 
case. 

It has been held by this Court, amongst 
others, that when an offence described in 
section 463, or sections 471, 475 and 476 
of the Indian Penal Code, has been 
committed by a person whois not a party 
to any proceedings or given evidence in 
such proceeding, the provisions of section 
195 have no operation, aud it was upon 
the authority of these views that the Joint 
Magistrate, apparently, took the course 
which he has taken. But the provisions 
of section 195, clause (b), differ materially 
from the provisions of the same section, 
clause (c). < 

It is true that section 195 (3) applies 
to both, but as I read the authorities on 
section I95 (c), no question of abetment 
ever arose in the recorded cases when the 
accused person was not a party to the pro- 
ceedings in the Court; It was not in those 
Cases necessary to discuss whether the 
offence charged was a substantive offence 
or the abetment of a substantive offence. 
If the person accused was not a party to 
the proceedings in Court, the provisions 
of sectioa I@5 (c) would certainly not be 
applicable, as those provisions refer only to 
charges against the parties to the proceed- 
ings and no sanction would be necessary. 
But in the case of offences to which refer- 
ence is made in section 195 clause b) 
I consider that a Court taking cognizance 
of such an offence when that offence has 
been committed in, or in relation to, any 
proceedings in any Court, or a Court taking 
cognizaace of a criminal conspiracy to com- 
mt suchan ff nce orof abetment or at- 
tempt to commit such an offence, cannot 
do so unless sinction has been given not 
ouly to the factum but to cover the case of 
each pe soi who is charzed with having 


committed it. ; 
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The accused person, it is true, need not 
be bound but he must. be indicted. For 


the above reasons, I am of opinion that 
the Joint Magistrate’s Court cannot take 


cognizance of the offence charged against , 


Ram  Bilas without the sanction of the 
District Judge or of the High Court. 

I, therefore, direct the Joint Magistrate 
-to refrain from taking proceedings against 
Ram Bilas and I quash the said proceed- 
ings. 


W. C, A. Proceedings .quashed. 


CALCUTTA HIGH COURT. 
CRIMINAL REFERENCE No. 28.0F , 1921. 
June 23, 1921. 
Preseni:[—Mr. Justice Newbould and 
Mr. Justice Suhrawardy. 
EMPEROR-—PROSECUTOR 

VErSUS , 
BALARAM DAS-—ACcCUSED. 


Dying | declaration — Record made in absence of 


accused —Proof, method of. 


Where a dying declaration is recorded, in the 
absence ‘of the accused, by a Magistrate who 
has since died the writing made by the latter cannot 
be admitted to prove the declaration; it must be 
proved in the ordinary way by a person who heard 
it made, and if he swears that the written state- 
ment correctly reproduces the words used by the 
deceased, and was read over to the deceased who 
admitted its correctness, this is sufficient to prove 
that the deceased did use the words contained in 
that statement. [n. 686, col. 2.] 

. Empress v. Samiruddin, 8 C 211; xo C. L. R. 11; 
‘4 ind. Dec. (N. 8.) 135 and Gouridas Namasudra 
v. Emperor, 2 Ind. Cas. 841; 36 C. 659; 13 C. W. 
N. 680; ro Cr. L. J. 186, referred to. 

Criminal reference by the Sessions Judge, 
Jessore, dated the 2nd May 1921. 

Babu Harendra Nath Mukerjee (with him 
Babu Amulya Chandra Chatterjee}, for the 


‘Accused. 
Mr. Orr, Deputy Legal Remembrancer, 
for the Crown. i 
JUDGMENT.—This case comes before 
` us on reférence under section 307 of the Code 
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of Criminal Procedure from the Officiating 
Sessions Judge of Jessore. The ‘accused, 
Balaram Das, was charged with hdvine 
committed culpable homicide not amounting 
to murder by causing the death of one 
Surendra Nath Das. The Jury unanimously 


' found the accused not guilty. The learned 


Sessions Judge is clearly of opinion that to 


accept the verdict of the Jury -would cause 


a failure of justice, and that the accused has 
committed the offence punishable under 
the first part of section 304, Indian Penal 
Code. We have considered the entire’ evi- 


.dence and have given due weight to the 


opinions of the learned Sessions Judge and 


the Jury, and we hold that on the evidence 


the accused's guilt has been clearly proved. 
Before referring to the evidence, it is neces- 


-Sary to consider the point of law which arises 
‘with respect to an important part- of it the 
‘statement made by the deceased as to: the 
‘cause of his death. The date of the alleged 


occurrence was the 2&th November 1977. 
This statement by Surendra was recorded on 
the 29th November I9I7 at 10 P.M: bv Babu 
Surendra Nath Ghosh, a Magistrate, who. has 
since died. When it was recorded the Assist. 
ant Surgeon, P. W. No. 6, was present 
and with reference to this statement 
he has given the - following evidence: 
' Before the deceased died I wrote to the 
Magistrate to have his dying declaration 
recorded. The Sub-Deputy Collector 
Surendra Nath Ghosh, came and recorded 
his dving declaration on the 29th night, He 
recorded the declaration in my presence 
Surendra Babu is dead. ‘This was over two 
years ago. Exhibit 2 is the dying declara- 
tion as recorded by Surendra Babu in my 
presence. I know Surendra Babu’s hand- 
writing and signature. He read it over to the 
deceased in my presence. The declarant 
Surendra admitted it to be correct... Ex- 
bibit 2 read cver.” It is contended on be. 
half of the accused that this- evidence is 
insufficient to render the recorded statement 
Exhibit 2, evidence in the case. Our atten- 
tion has been drawn to several-decisions on 
this point, but it is mot necessary to refer to 


' them all in detail. The main pointon which 
. they turn.is that if the statement of a. de- 


ceased person as to the cause of his death 
is recorded by a Magistrate, the mere sig- 
nature of the Magistrate to that statement 
is not sufficient to make that statement 


656 
EMPEROR 9. BALARAM DAS: 


admissible in evidence, but there must be 
direct proof that such statement was made. 
Some of these. decisions go on fo say that in 
order to prove the statement it is necessary 
that the Magistrate should be called anc 
that he should refresh his memory by refer- 
ence to the-statement recorded by him. 
But, so far as‘these decisions direct how the 
statement is to be proved, the remarks in the 
judgments are mere obiter dicla. 
In ali the cases cited, except one, to which 
we will refer, the only point that is actually 
decided was that the recorded statement 
was not admissible in evidence because no 
proof had been given that the deceased per- 
son made that statement. The only report- 
ed case of those that have been cited in 
which it appears that the person who record- 
ed the statement was examined as a wit- 
ness is the case of King-Emperor v. Daulat 
Kunjra (1). In that case the statement of 
the deceased was wrongly treated as the 
First Information. It was held that it was 
not admissible as First Information, and then 
the prosecution wished to make it admissible 
tinder section 32 of the Evidence Act. it 
was held that it could not be regarded as 
evidence, because the course indicated in the 
case of Empress v. Samiruddin (2) had not 
been followed. But the report, though it 
igdicates that the Police Sub-Inspector who 
recorded the statement was examined as a 
witness, does not show what evidence he 
gave as to this statement. ‘The case of Lm- 
press v. Samiruddin (2) has been treated as 
the leading case and is referred to in all, or 
nearly all, the cases cited. What was held 
there as regards the statement which was 
sought to be proved was, that the writing 
made by the Magistrate who recorded the 
statement could not be admitted to prove 
the statement made by the deceased. This 
statement must be proved in the ordinary 
way by a person who heard it made. In 
our opinion in the present'case the evidence 
of the Assistant Surgeon fulfils that direction. 
The statement made by the deceased has been 
proved by a person who heard it made. 
An objection has been taken that, as the 
Assistant Surgeon neither himself recorded 
the statement nor read it at the time when 


921. , 
. R. 115; 4 Ind. Dec. (N. S.) 
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it was made, he could not refresh hie 
memory by reference to that statement ungel 
section 159 of the Evidence Act. But we 
hold that the evidence that the deceased 
used the words contained in the statement 
given by the witness who can speak to these 
words by refreshing his memory 1s not tle 
only way in which the statement of the de- 
ceased person can be proved. Ifthe witness 
who heard that statement made swears 
that the written statement correctly repro- 
duces the words used by the deceased, this 
is sufficient to prove that the deceased did 
use the words contained in that statement. 
Here, the important part of the evidence is 
that the dying declaration was recorded in 
the presence of a witness, that it was read 
over to the deceased in the presence of the 
witness and was admitted by the deceased 
to be correct. This, we think, is sufficient. 
Our view is supported by the case of Gourt- 
das Namasiwira v. Emperor (3). There, the 
written petition of complaint which contain- 
ed the statement made by the deceased per- 
son as to the cause of his death, was admitted 
in evidence on being proved by the Mukh- 
tears Mohurrir, who had prepared it under 
personal instructions, and who deposed that 
the deceased made the statement to him 
which was correctly recorded in the petition. 

The case for the prosecution is, that the 
deceased, Surendra Nath Das, belonged to 
a village which was six miles from the place 
of occurrence which was village Thoura, 
Police-station Bongong. A fortnight before 
the occurrence the deceased, who was on 
friendly terms with one Rasik who lived in 
Thoura borrgwed a plough and cattle from 
him. On the day of occurrence he returned 
the plough and cattle and was accompanied 
on his return by Gour Hari, P. W. 
No. 2, the son of  Rasik, who was 
then a boy aged about r4. Rasik had 
gone to a different village and there was 
no one in Rasik's bari when they returned. 
Gour Hari gave tke deceased a smoke, and 
after smoking Surendra took up a jug of 
water and set out for the field to attend 
nature'scall On his way he passed through 
the courtyard of the accused Balaram. Bala 
ram was sitting in front of one of the houses 


4 


(3) 2 Iud. Cas. 841; 36 C. 659; 13 C. W. N, 680 
so Cz, LJ. 186, Dr cd 
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of his bart. He suddenly attacked Surendra 
with a dao and gave him four’. cuts on the 
back of his head and neck in quick succession. 
Balaram ran off with the dao. A number of 


to the Police station by the Clioukidar and 
Nitai,- P. W. No. x, brother '.of 
- Gour Hari, and the First Information was 
laid the same night at 3-30 A.-M. Surendra 
was sent to the Hospital the following even- 
ing where he made the statement to which 
reference has been made. This story is, fitstly, 
supported by the evidence of Gour Hari, the 
only witness who says that he actually saw 
the occurrence. Jogendra, the’ brother ‘of 
. Rasik, came on the scene immediately after- 
wards, and found Surendra lying wounded, 
and heardfrom him and Gour Hari that 
Balaram had caused these injuries. Amongst 
these persons were two boys, Amulya and 
Dukhiram. Dukhiram .died between the 
-occurrence and the trial, and it is 
-on his evidence, recorded under section 512 
of the Criminal Procedure Code, that very 
great reliance is placed on behalf of the ac- 
cused. His statement is, that He came on 
^hearing the cries of murder and rushed to 
_the courtyard and saw Surendralying wound- 
ed. He did not see Balaram there. He 
could not understand what Surendra said. 
‘Later.on, he said that some one had seized 


him from behind whom he could not see." 


Amulya was examined at the trial and 
‘only desposes that he found Surendra lying 
wounded. He neither states nor denies 
that Balaram was named as. the person who 
had wounded Surendra. The evidence is 
that after the occurrence Balarameabsconded 
and was not seen for 3} years till he surren- 
dered to the Court. - 

As regards the motive, according to. the 
cise of the prosecution, there bad been no 
previous quarrel between the accused and 
Surendra. After the occurrence Surendra 
himself said, “ what have I done to Balaram 
dada that he cuts me.” “By the time the 
First Information was laid it had occurred 
to the informant that the only possible 
cause of this incident was that Balaram had 
recently lost his son and might have suspect- 
ed that Surendra, who was both a Kaviraj 
and a magician, might have caused the death 
of his son, because after Surendra's medical 
treaimeni failed Balaram called another 
Doctor, This also is the motive suggested 
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by Surendra. in his statement ‘at the Hospi- 


‘tal, and he states that he suggested his mo- 
"tive on informajion given td him by other 
‘people. -^ : 

persons assembled and information was sent : $ 


We have gone carefully through the evi- 


'dence and' our attention has been drawn 


to such discrepancies as there are in the 
statements of different witnesses. "The only 


discrepancy to our minds of any importance 


is.that contained in the evidence of Dukhi- 


ram that. Surendra at one time said that he 
‘did not know who struck him. But we do 


not think that this statement of Dukhiram, 
which is proved by his bare deposition; ‘is 


‘sufficient to rebut the abundant evidence 


that, from the time of the occurrence until 


his death, Surendra naméd -Balaram and no 
‘other person as the person who injured him; 


and.even if the statement of Dukhiram be 


believed it does not disprove that, prior to 
that, Surendra had named Balaram, and 


there.can be ‘no doubt that he named him 
at the Hospital. If Surendra really had been 


in ignorance as to who caused these injuries 


no reasonable suggestion has been made 
why he should name the accused. Further, 
no satisfactory reason has been suggested 
why Gour Hari should be disbelieved. ‘I'he 
defence set up before us is that Surendra was 
injured by some person unknown, and 
that his injury was inflicted because 
Surendra was misbehaving himself with the 
widowed sister of Gour Hari. This widowed 
sister, according to the evidence, was not 
more than I2 years .old, and beyond the 
fact of her existence we-cannot find an atom 
of evidence to justify any suggession against 
either her character or that of the deceased; 
nor can we believe on the undoubted facts 
that the injury to the deceased could have 
been inflicted without any body knowing 


It is suggested that the wounds described 
in the medical evidence could not have 
been inflicted in the manner described by 
Gour' Hari. That suggestion we cannot 
accept. Gour Har says Balaram -caught 
'hold -of Surendra's back hair and wounded 


him on thé neck. We'caünot see any reason 


why Balaram could not have inflicted at 
any rate the second and fourth wounds 
which are on the back of the,neck while:he 
was*holding .Surendra’s .back hair... 


* 
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Another point urged is that, had-the in- 
juries been inflicted in the manner described, 
Balaram would not have þeen allowed to 
escape. That suggestion is based on the 
statement of Nitai that the Choukidar was 
at Balaram's house when Nitai arrived and 
. also that  Balaram was there. But the 
statement that Balaram was there is so re- 
corded that it is not clear that at the time 
Nitai made that statement he was thinking 
of the point of time when he arrived at the 
spot. Having regard to the other evidence 
‘we think there can be no doubt that Bala- 
ram went off immediately after inflicting 
‘the wounds. 

Reference has been made to the omission 
‘to examine other witnesses. The evidence 
‘of Dukhiram and Amulya shows that the 
inmates of the accused’s bari were not inclin- 
.ed to assist the prosecution, and the pro- 
'secution were justified in believing that the 

other inmates, if examined, would not speak 
‘the truth and that is sufficient cause for 
omitting to-call them. Apart from the 
inmates of the accused's bart, other persons 
had been named who might have been called, 
but it is not shown that they could have 
given any further information than had 
been already furnished; for instance, it is 
'said that Panchu who informed Nitai should 
ehave been examined. But there is nothing 
.to show that Panchu knew anything except 
what he had heard from others when he was 
. sent to call Nitai. 

Another point made is that there is some 
"discrepancy between the evidence cf the 
"witnesses and the rough sketch or plan pre- 

pared by the Investigating Police Officer 
as to the actual place of occurrence. The plan 
-and also the evidence of one of the witnesses 
‘shows that the hut occupied by Balaram 
was-the north hut of those in Balaram’s 
bart. According to the evidence the occur- 
rence was at the door of Balaram’s house. 
The map shows that it took place at the door 
of the room occupied by his sister Kumudini. 
The witnesses were not cross-examined on 
this point; and it is not quite clear what 
.they meant by Balaram's house. It may 
be that they were speaking of the bari as a 
whole, and referred to all he huts as being 
in Balaram's bari and not specifying any 
particular hut, or' it ‘may be that -the 
officer who prepared the map was misinform- 
ed as to-the -actual. place. -of occurrence. 
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‘However that may be, we do not hink that 


the discrepancies are of sufficient importance 


.to detract from the value ef the prosecution 


evidence as a whole, 

In a case like the persent, which depends 
on the belief or disbelief of witnesses, we 
hesitate to reverse the’ decision of a unani- 


mous Jury, but in the present case the ver- 
.dict of the Jury appears to us so incompre- 


hensible that we are unable to accept it. It 
may be that they were misled because 
the evidence of motive was not clear. But 
that is no reason for disbelieving the plain 
straightforward case told by the principal 
prosecution witnesses. We think that the 
motive suggested is probably the true one, 
The accused, owing to the death of his son, 
might have been in such a state of mind 
that he conceived a grudge against the de- 
ceased and in a fit of passion attacked him 
in the way he had done. The accused, as 
already stated, was on his trial on the charge 
of culpable homicide not amounting to mur- 
der. On the facts which we hold to be 
found he undoubtedly committed that, un- 
less he committed the more serious offence 
of murder. As that offence was not charge 
ed we could not convict him of the 
more serious charge. We find him guilty 
of the offence charged. namely, having 
committed culpable homicide not amount- 
ing to murder by causing the death of 
Surendra Nath Das, and we sentence the 


accused to ten years' rigorous imprison- 
ment. . 
Accused sentenced. 
W..C, As 
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- ALLAHABAD FIGH COURT.  :: 
CRIMINAL Arréat No. 9fi OF 1922. 
i January 24, 19273. ME E 
"Present :—Mr. Justice Walsh, and. S 
Mr. Justice -Ryves. . | i 
M usammat ANANDI—Acvsep— E 
APPELLANT . 
M 5 versus. ROT. 
RS  ÉMPEROR—PROSECUTOR—— ow 
: RESPONDENT. ss i 
. Evidence Act (I of 1872), s. 105, Exceptions— 
Burden- ‘of - proof—Presumption— Criminal Pro- 
cedure Code (Act V of 1898), ss. 470, 471 (1)— 
Acquittal on ground of lunacy—Duty of Couri— 


Proper order—Subsequent -sanity 7 accused, 
whether concern of Court. 


Under section” 105 of the Evidence Act, the 
burden of proving the existence of circumstances 
bringing the case of an accused person within any 
of the general Exceptions in.the Penal Code, is on 
the accused, and the Court shall presume the 
absence of such circumstances. 
not mean that the accused must lead evidence. 
If it is apparent from the evidencé on the-record, 
whether produced by the prosecution. or by the 
defence, that a general Exception would apply, 


then the presumption is removed and it is open: 


to the Court to consider whether the evidence 
proves to the satisfaction of the Court that the 
accused comes within the Exception. " [p. ob) col. 2: 
p. 690, col. 1.] 

When an accused person is, “acquitted . on, the 
ground of lunacy, it is ‘the duty ‘of the Court to 
decide whether or not, at the time the act con- 
stituting . the’ offence. was committed, tne accused 
was. capable of understanding the nature of. nis 
act, and if the Court: 1$ satistied taat ne was agt, 
an absolute duty is imposed on it to mage aJ order 
to declare him to/be a. criminal lunatic witaia-cné 
meaning of Act IV of 1912, and direct win cy ve 
kept in safe custody, even if he is not of 443) dud 
nund on the date of his acquittal, inas aac “as 
the fact that-he-hás become coinparaüvety. well 
or saue is not a. marter waicn coacerss. tae SEHE 
[p. 69», col. 25] z 

Criminal appeal against an ois. “of “the 
Sessions Judge. „Murtra, dated the  22nd 
November 1922. i 

Mr. Ram Nama Prasad, for the Appel: 
lant. 

‘The Assistant Government, Ady ovate, fot 


the Crown. 
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Ryves, J. LM usammat Anandi was con 
victed oy the learned Sessions _f us ot 


XS 


Muttra of the murder of a boy Hac Saran 


and sentenced “to. transportation for. hte. ` 


She has appealed. There is. no. doubt 
whatever that Eke child; , Har Charan, . was 
lett alone in the house with. AMusaumi 


> 
v "an bol 2 
"E. Sg gs are o3. 
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But this does. 


question - is,-- 


“o 
‘ | 
` 


CASTS... i | . ^ BT 


2 ovre i 


M 


Anandi on the morhing of the  1gth of 
October 192 while thé ‘other: women inmatés 


5^ 2. ofthe house had gone to the village - well: 


The male? members of’ the family - were 
already out at work ‘in’ the- fi.lds: : Wiieit 
the women returned from the well they found 
the outer door chained -from the inside; 
It was opened by the accused. and they 
noticed blood about and on the coton which 
the child had been sléeping when they left 
the house ; they found. the dead. body of the 
child -with its throat cut. .The accused 
apparently was in the same room. They’ 
asked the accused what she had done and 
she said that she had destroyed Poorna’s 
issue. -A report was made and the’ accused 


. Was -taken into custody that -same ‘day? 


It is in evidence that she attempted to 
run out of the house either with the inten- 
tion of escaping or of jumping down a well: 
She was cauzht, however; and tied up by 
the Chaukidar. After being taken to the 
Police Station it appears that she was sent 
to the jail at Muttra, and wé find-that ên 
the r4th of November 1921: a letter was 
sent by the Joint Magistrate to the Civil 
Surgeon of -Muttra asking whether Musam- 
mat Anandi was capable. of standing ‘her 
trial. This. shows that. before’ that the 
Police must-have had doubts -about -the 
matter. . On the 6th ‘of December the 


` Civil Surgeoa- replied that she was unablee 


t3~plead -or-. stand -har-trial,.and on the 6th 
of- December " the District .. Magistrate 
ordered her-trial to-be postpéned - until -she 
was fit,- Oa-tne-2ad of Fevruary the Civil 
Sarzioa of -Mattra reported thàt- she- waa 
ifi3adue,-with tha result that-she-was removed 
tion ‘thé-Jaiul- at- Muttra to` the- -Luadtiè 
Asylum tat- Agra- and- she- remaiaed--therè 
unti the ‘23rd ~ of - August. - Subsequently, 
it was certiüed that sie had recovered. her 
senses -and--could . stand. her trial... ‘he 


` -main facts--of the case are-not disputed 


and: they are -all recorded in -the judgment 
of the-.learned Sessions. Judge. : The - only 
. whether Musammat .. Anándi 
who ündoubtedly killed the child. was. guilty 
of murder - or "whether she was protected 


-by the-provisioas-of section.34 of: the Indian 


Penal Code. .Tnere is no doubt that the:law 


requires, as laid-dowa in section 105 ofthe 
Indian- Evidence "Act, that .tne . onus’ -of 


proving. circümstances which give the bens- 
Ât of E~the general BM to--aù- accused 


T 
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person lies on him, and in the absence ag 


evidence the presumption is against the 
accused. But this does not m an that the 
accused must lead evidence. If it is appa- 
rent from the evidence on the r.cord, 
whether produced by the prosecution or 
by the defence, that the general Exception 
would apply, then the presumption is re- 
moved and it is open to the Court to con- 
sider whether the evidence proves to the 
satisfaction of the Court that the accused 
comes within the Exception. Now, here 
. it is established by the evidence of two 
qualified expert medical witnesses that at 
any rate from shortly after the roth of 
October 1921 until the 23rd of August 
1922 the woman was not in her senses. 
There is evidence that her father and some 
evidence that her grand-father had been 
at one time or another insane. There 


is also evidence that before the murder 


She occasionally went out of her mind. 
In other words, it is proved that she was 
subject to occasional fits of insanity. Now, 
the Court has to consider whetheritis estab- 
lished by the evidence that the murder was 
committed at atime when she was in this 
state or not. The learned Judge comes 
to the conclusion that she has not proved 
that she was, and that the onus lay on her 
eto do so. 
against her from the circumstance that 
after killing the child she closed the main 
door of the house, that she then changed 
the shirt which she had been wearing when 
she killed the child and washed it in an at- 
tempt to remove blood stains and when 
discovered she attempted to run out of 
the house in order to throw hersclf into a 
well. He says that her washing the shirt 
and running out of the house to throw 
herself into a well are evidence of the con- 
cealment of her guilt and to escape punish- 
ment, We draw quite q different inference 
from these acts of hers. It was at the most 
a half-witted attempt at concealment while 
all the time the body of the child was lying 
in the room with its throat cut for any one 
to see who entered. The most important 
circumstance against the woman appears 
to be that the Darogha, when he questioned 
her that day, received what he considered 
raticnal answers, and that at that time 
her relations did not tell him that she 
had suffered from unsoündness of 
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duct immediately. after it, there 


He draws an adverse inference 
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mind on occasions. It seems to tis 
that from the previous history of 


the accused before the murder and from 
her family history followed by the proof 
that very shortly after the murder and 
for several months subsequently she was 
insane, and from the want of real motive 
for the murder itself and the woman’s con- 
is sufi- 
cient evidence in our opinion that the woman 
was not accountable for her actions when 
she killed the child. In our opinion, therefore, 
when she killed the child she was of unsound 
mind and cannot be convicted of murder. 
We, therefore, acquit her of the offence of 
murder, but under section 471 of the Cri- 
minal Procedure Code we declare her to 
be a criminal lunatic within the meaning 
of Act IV of 1912 and direct her to be kept 
in safe custody in the jail at Muttra, or ir 
the Superintendent of such jail thinks 
better, in the Lunatic Asylum at Agra until 
the Local Government makes furthet 
orders in the case. 

Walsh, J.—In consequence of what has 
fallen from the Assistant-Government Ad- 
vocate, namely, that this person is said 
now to be sane, it is necessary to remove 
any misconception which may be created 
by that observation. It is the duty of the 
Appellate Court when the Trial Court fails 
into an error in the performance of its 
duty, to decide whether or not at the time 
the act was committed, the accused was 
capable of understanding the nature of 
her act. We are satisfied that she was not. 
We have, therefore, an absolute duty im- 
posed upon us to make an order in accord- 
ance with the statutory provisions of the 
law. We have no alternative and we are 
not concerned with the consequence. We 
are dealing with an alleged murder com- 
mitted thirteen or fourteen months ago. 
If the result of proper treatment, first, in 
jail and, second, in a Lunatic Asylum pro- 
vided with expert assistance and intended 
for the purpose of applying remedies to 
demented persons, is that the person becomes 
comparatively well again, that is not a 
matter which concerns us. The future 
orders for the disposition of this person 
rest, not with us, but with the authorities 
who Have charge of persons who are mentallp 
unfit. I would just add that although 
it would be wrong to say that the Judge 
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has not taken sufficient care, because he 
has indeed written a very long and appa- 
rently careful judgment, he has unfortu- 
nately utterly failed to get to close quar- 
ters with the essential and fundamental 
facts of the case. It is idle to talk about 
a person attempting to conceal a crime by 
changing a shirt, when all the evidence of 
the crime including her proximity to the 
corpse, were evident for all the world to 
see. There was no attempt at conceal- 
ment, and changing a shirt seems to me 
merely the feeble attempt of a half-witted 
person to do that which a deliberate cri- 
minal might do as part of a real effort at 
concealment. Further, I would observe that 
Judges should be a little more careful on 
questions of scientific evidence and be 
guided by the opinion of trained experts. 
The result of the first Civil Surgeon’s ob- 
servation was brought about by a special 
request made to him by the Magisterial 
authorities to keep an observation upon 
this person, and two experienced Civil 
Surgeons, trained from their youth to ob- 
serve and form opinions upon matters 
upon which the learned Judge has prob- 
ably no adequate training or information 
of his own, expressed a very strong opinion 
that this person was mentally . unfit for 
some thing like nine or ten months. How, 
under these circumstances, a learned Judge 
could persuade himself that the medical 
evidence did not help the defence, I am 
at a loss to understand. I agree with the 
Order: proposed. 
Appeal aliowed ; 


S, D. Convictien set aside. 
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Preseni.—Mzr. Lindsay, J. C. 
DUBRI—ACCUSED—APPLICANT 
versus 
EMPEROR-—PROSECUTOR— 

; OPPOSITE PARTY. 

Criminal Procedure Code {Act V of 1898), 
S, 106— Assauli—Penal Code ( Act.X LJ of 860) 
$S. 325, 351, 352-~Grievous hurt, voluntarily 
causing, whether assault-—'"' Breach of the peace,” 
meaning of. 
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An offence under section 325 of the Penal Code 
involves the use of criminal force and is, in that 
sense, an assault, but the word “ assault," as used 
in section 104 of the Criminal Procedure Code, 
refers to the offence of assault as defined in section 
351 of the Penal Code and made punishable by 
section 352. [p. 691, col. 2.] o 

The expression “ breach of the peace,” used in 
the accepted meaning which it bears in England, 
e some offence against the public. [p. 692, 
col. I. 

Application against an order of the 
Sessions Judge, Fyzabad, dated the 2nd 
June 1920, upholding that of the Magis- 
trate, First Class, Fyzabad, dated the 27th 
May 1920. ; 

Mr. S. N. Sinha, for the Applicant, 

The Government Pleader, for the Re- 
spondent. 

JUDGMENT.—The question which is 
argued here is whether the applicant, Dubri, 
who was convicted by a Magistrate under 
section 325 of the Indian Penal Code, 
could be legally bound over to keep the 
peace under the provisions of section ro6. 
of the Code of Criminal Procedure. 

The objection to the validity of 
this order under section 106 was 
raised in the Court below but I am 
uot sure whether the objection to it 
was taken on legal grounds or whether 
the objection was on: the merits. After 
hearing the arguments in the case I think 
it extremely doubtful whether the order 
under section ro6 is legally justifiable. 
That section lays down that whenever any 
person accused of rioting, assault, or other 
offence involving a breachof the peace, or 
of abetting the same, or of assembling armed 
men or taking other unlawful measures with 
the evident intention of committing the 
same, or any person accused of committing 
criminal intimidation is convicted, an order 
requiring him to execute a bond to keep 
the peace may be made against him, The 
question is whether an oftence punishable 
under section 325 is one of the offences 
specified in this section, conviction for 
which renders the accused liable to be 
bound over to keep the peace. An offence 
under section 325, of course, involves the use 
of criminal force and is, in that sense, 
an assault, but I think the word '' assault’’ 
as used in the section refers to the offence 
of assault as defined in section 351 of the. 
Indian Penal Code and is made punishable 
by section 352. ; SERM ki 


692. T E 
RAM BADAN SINGH V. JANKI. 


. The next question is whether an offence 
ptinishable under seciion 325 is an offence 
* involving a breach of the peace." 
out -attempting to put any narrow con- 
struction on the word " involving" I think 


it may well be doubted whether an. offence, 


under:section. 325 committed in the cir- 


cumstances in which this particular offence 
was ‘committed was an offence which, in 


any way 
peace.” 
“The interpretation of this-section has been 


‘involved a breach of the 


‘discussed’ in-a number of cases and is not- 
There is no defini-. 


frée from “difficulty. 
tion in the Penal Code or in the Criminal 
Procedure Code' of the expression “ breach 
of the peace." But using that phrase in 
the accepted meaning which it bears in 
England, it implies some offence against 
the public: Here I do not think it can be 
said- that there was any likelihood of any 


offence being committed which would 


amount to a breach of ‘the peace in the 
sense just mentioned. I do not mean to 
say that an offence under section 325 does 
not in certain coaditions involve a breach of 
the peace. It is sufficient for the purposes of 
this case to'say that on the facts as found by 
the' Court ‘bélow this oifence of which the 
applicant -was convicted does’ not appear 
to-have been an otfence iavolving a breach 
of‘¢he ‘peace. `I, therefore, direct that the 
order for ‘taking security. from the accused, 
Dubri, be. discharged. fert 2 
Be? ‘Be Sie R- Ae, be 
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Ram Sukh Rai v. Mahadeo Rai, 7 Ind.Cas. 290; 
7 A. L J. 743; 1x Cr. L. J. 446 and Bindhachal 
Prasad Rai v. Lal Bihari Rai, 25 Ind. Cas. 330; 12 
A. L. j. 506; 36 A. 382; 15 Cr. L. J. 578, followed. 


Criminal Reference made by the Sessions 
Judge, Ghazipur, dated the roth Decem- 
ber 1922. 

REFERRING ORDER.—The applicant 
made an application that Janki Singh 
and others should be bound down to 
keep the peace under section 107 
of the Code of Criminal Procedure. 
His application was rejected and he was 
ordered to pay compensation under section 
250 of the Code of Criminal Procedure for 
making a vexatious complaint. I agree 
with the lower Court that there was no suffi- 
cient reason for binding over the persons 
against whom the complaint was made. 
That part of the order should not be inter- 
fered with. It has, however, been repeated- 
ly held that section 250 does not apply to 
complaints under section 107 of the Code of 
Criminal Procedure, because there is no 
accusation of the commission of an offence. 
The case is, ‘therefore, recommended to the 
Hon’ble High Court with a recommendation 
that the order for compensation should be 
set aside. I may refer to the cases reported 
as Ram Sukh Rai v. Mahadeo Rat (x) and 
Bindhachal Prasad Rai v. Lal Bihari Rai 


(2). 7 
JUDGMENT.—This is a Reference by the 
learned’ Sessions Judge of Ghazipur recom- 
mending the cancellation of an order of 
compensation pàssed under section 250 of 
the Code of Criminal Procedure by a First 
Class Magistrate of Ghazipur. The order 
was passed in*proceedings under section 107 
of the Code of Criminal Procedure. Section 
250 by its terms applies only to a case where 
a person is accused before a Magistrate of 
an offence and not to proceedings the object 
of which is to require him to give security 
to keep the peace. "This has been held in 
the cases referred to by the learned Sessions 
Judge. I, therefore, accept the Reference 
and set aside the order of compensation. 
The amount, if paid, will be refunded. 
AE Reference accepted. : 
I) 7 Ind, Cas, 290; TAL. J 743; 11 Cr. L.J. 446. 
25 Ind. Cas, 330; 12 A.L.J. 505; 36 A. 382; 
is Cn Lo Js 578-5 -> A 4 
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CALCUTTA HIGH COURT. 
, CRIMINAL Revision Case NO. 122 OF 1921. 
April 8, 1922. a 
e` .Present-—Mr. Justice Teunoh and ` 
j Mr. Justice Ghose. ` 


TAGAT CHANDRA ROY— COMPLAINANT 


: - — PETITIONER 
ip i UEYSt4S 
KALIMUDDI SARDAR AND OTHERS— 
ÅCCUSED—-OPPOSITE PARTY. 
Criminal Procedure..Code (Aci V of 1898), s. 


494 (ab.— Application by Public Prosecutor for 
withdrawal from prosecution — Duty of Court. 


In according or withholding sanction to au applica: 
tionfor withdrawal made by the Public Prosecutor 
uuder the provisions of section 494 (a) of the Code 
of Criminal Procedure, the Court acts in a judicial 
capacity, and for such order so jüdicially made 
the Court must give and record its reasons so that 
the High Court may be in a position to say whether 


o 


the discretion vested in-the Court has been properly 
exercised. ; 

Umesh Chunder Roy vw, Satis Chandra Roy, 
41. Ind. Cas. 908; 22 C. W. N. 69; 26 C. L. J.-208; 
I8 Cr. L. J. 886, relied on, . 


. Rule, x 

' . Babu Hemendra Kumar Das, for the 
Petitioner. 

, Babu Atindra Nath Mukherjee, for Mr. 
-M. A. -K. Fuzlal Hug, for the Opposite 
Party. 

JUDGMENT.—This Rule is directed 
against an order discharging nine accused 
persons, opposite parties, in a case brought 
against them under the provisions of section 
-147, Indian Penal Code. The order of dis- 
charge followed upon an application made 
‘by the Public Prosecutor for permission 





-to withdraw from the prosecyition ‘of these. 


accused persons and upon the consent of 
¿the Court given to that application. In 
.the case reported as Umesh Chunder Roy v. 
„Salis Chandra Roy (x) it has been held 
.that in according or withholding sanction 
to an application for withdrawal made by 
.the Public Prosecutor under the provisions 
_of section 494 (a) the Court acts in a judi- 
„Cial capacity, and for such order, so judi- 
„cially made the Court must giveand record 
its reasons, so that the High Court may be 
in a position to say whether the discretion 
„vested in the, Court has been properly exer- 
-Cised: In the present case for. the order 
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— (1) 41 Ind. Cas. 998; 22°C. WAN. 69:26 C. f, T. 
“208 I8 Cr. L.' J. 886. - ets : oe J 


giving sanction to the Public Prosecutor’s 
application for permission to withdraw no 
reasons have. been~ given. But from the 
subsequent proceedings we are enabled to 
gather that the main reason, or indeed the 
only reason, for the withdrawal from ‘this 
prosecution was. that on a previous trial in 
connection with the riot in question six 
persons. had already been -convicted and 
punished, being-sentenced to various terms 
of imprisonment. It.appears that the riot 
was of á-somewhat serious natüre resulting 
in. some 28 injuries upon sévén ‘persons, 
the riot again, it being. said, having arisen 
out of the opposition: of. certain persons to 
what -were thought to be innovations in 
connection with ‘certain religious ceremonies 
celebrated by the complainant.. At the time 
of the trial of the persons -previously. -con- 
victed it-is stated that' the: present nirie ac- 


- cused were absconding. The convictiofi-of the 


‘first six persons was had on the 7th August 
X920, while the present accused, opposite 


` parties, surrendered or were artested on. varie 


ous dates extending from 7th July 1920 to 
the -15th October of that ,year. Whether 
these- nine. accused were or were not ab- 


-sconding it is not for us to say, but it is ob- 
‘viously not advisable that a premium should 


be placed upon absconding and it can not 
be held that the imprisonment oi the first 
six is to be regarded as 4 vicarious atone- 
ment for the sins, if any, committed by the 


present accused, opposite parties, `- . 


We set aside the order of consent made 
by the Trying Magistrate ünder the provi- 
sions of section 494 of the.Code of Criminal 
Procedure and the discharge consequent 
thereupon, and we direct that the present 


“accused, opposite parties, be re-placed upon 
-their trial and that the case be dealt with 


and disposed of in accordance with law.- 
BN. |" +, Order set aside. - 


- 
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CALCUTTA HIGH COURT. 
. CRIMINAL Revision No. 565 OF 1920. 
July 16, 1920" 

Present:.—Mr. Justice Chatterjee and 

Mr. Justice Cuming, 

AINUDDIN AND OTHERS—2ND 
PARTY—PETITIONERS 
VEYSUS 


EMPEROR—OppositE PARTY. ^ 
Criminal Procedure Code ( Act V of 1898), s. 107, 
proceedings undev—Mere apprehension of breach 
of peace sufficient.— Information required for start- 
ing proceedings, nature of. / 
ere a dispute exists between two rival 
Zemindats, although no riot or unlawful 
assembly has taken place, an apprehension of 
a breach of peace is sufficient for drawing 
up proceedings under section 107 of the Code of 
Criminal Procedure, but it must also be shown 
that the particular persons, against whom pro- 
ceedings are drawn up, were likely to commit a 
breach of peace. The mere fact that certain per- 
sons are interested in a dispute does not by itself 
afford a ground for taking proceedings against 
them. [p. 695, col. 2.] 
Information of the kind mentioned in section 


-107 of the Code must be of a clear and definite 


kind directly affecting the person against whom 
process is issued and it should disclose tangible 
facts and details so that it may afford’ notice to 
such person of what he is to come prepared to 
meet. Where persons belonging to the same 
party are acting in concert with a common object 
in view, it may not be necessary to specify par- 
ticular acts against them, still itis essential that the 
information upon which the process is issued, 
should disclose “tangible facts and details.” fp. 
695, col. 2; p. 696, col. 1.] 

Jaiprakash Lal, In the matter of the petition of, 
6 A. 26; A. W. N. (1883) 208; 3 Ind. Dec, (N. s.) 
641, followed. 

Criminal Revision from an order of the 
Additional District Magistrate, Mymensingh. 

Babus M. N. Mukerjee, U. K. Roy and 
B. K. De, for the Petitioners. 

JUDGMENT.—The question raised in 
this Rule is whether the proceedings in- 
stituted against the petitioners under 
section 107 of the Criminal Procedure Code 
are without jurisdiction. , 

It appears that there is a dispute, be- 
tween one Jnanada Sundari Choudhurani 
and her adopted son, Promode Chandra 
Roy Chaudhuri, with respect to a Mouza, 
Nowapara, which is claimed by the former 
as her personal property, while the latter 
claims it as part of his adoptive father’s 
estate. On the 26th February  r920 
one Akhoy Kumar Dutt, the natb of the 
lady, putin a petition before the Additional 
District Magistrate of Mymensingh to the 
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effect that he had gone to the village 
Nowapara, to collect rents fromthe tenants, 
that the opposite party, Promode Chandra, 
deputed his manager and other officers to 
obstruct him in realizing rents and drive him 
from the village, that with the said object 
the men of the opposite party, about roo 
to 125, armed with /azhis were hovering 
in the village and terrorizing the tenants 
if they paid rents to the lady and pre- 
venting them from paying rents to her. 
Some specific acts of oppression were 
alleged to have been committed by the 
men of opposite party. It was further 
stated that there was apprehension of a 
setious breach of the peace, and it was 
prayed that proceedings under section 
107, Criminal Procedure Code, might be 
drawn up against Promode Chandra 
and several other persons (named in the 
petition). The Magistrate directed the 
Deputy Superintendent of Police to enquire 
into the matter and ‘report. The latter 
thereupon made the enquiry and sub- 
mitted a report to the effect that “ there 
was a dispute between Jnanada Sundari 
and her adopted son, Promode Chandra 
Roy Choudhuri, with respect to Mouza 
Nowapara, and that on the 24th February 
1920 some feadas and barakandazes of the 
second party had gone to village Nowapara 
and threatened the tenants and asked 
them not to pay rent to the first party. 
They also threatened the naib (complainant) 
It 
has also been proved that the complainant 
first party; Akhoy Kumar Dutt, called 
one LochaneRamdas, barkandaz of Char 
Pubail, to his cwichery and abused and 
threatened him for his not paying the 
rent. Up to date there has been no riot 
and unlawful assembly, but there is every 
likelihood of it in the nearfuture, as the 
first party will try to reclize rent from 
thetenants and the second party will prevent 
them from doing so. There is, therefore, 
every likelihood of a breach of the peace 
between the parties unless they settle the 
matter amicably. There is no chance 
of an amicable settlement at present, 
that the proceeding may be drawn up against 
both the parties and their officers and other 
servants'whose names are given in column 
4 of the report who are all interested in 
the affair under sum noted against each 
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tor a year to keep the peace. I have 
diready issued warning notices under section 
154, Indian Penal Code, to the parties 
concerned." 

On the 22nd March 1920 uude under 
section I07, Criminal Procedure Code were 
ordered to be drawn up in accordance with 
the said report. The second party on the 
3rd June 1920 put ina written statement, 
and prayed that if any preventive action 
was considered to. be at all necessary, pro- 
ceedings under section 145 might be insti- 
tuted. . The Magistrate thereupon made the 
following orders: “I shall not convert the 
case into one under section 145, Criminal 
Procedure Code.” 


The second party thereupon moved this 


Court and obtained this Rule on the second 
ground mentioned in the petition which 
runs as follows:—‘‘ For that, there being 
no allegation of any. wrongful act likely 
to be done by any of your petitioners which 
may probably occasion a'breach of the peace, 
the proceedings under section, 107, Criminal 
Procedire Code, against your petitioners are 
wholly without jurisdiction and are fit to 
be quashed. Ñ 

There is no doubt thata person cannot 
be bound down under section 107 unless 
it is shown that such person is likely to 
commit a breach of the peace or disturb 
the public tranquillity ordo any wrongful 
act that may occasion a breach of the peace 
or disturb the public tranquillity. That 
question, however, will be considered when 
evidence is gone into. But what is con- 
tended is that before the Court can insti- 
tute any proceeding under section 107, 
there must be some materials or, the record 
to show the person called upon to show cause 
(why he should not be bound down) was 
likely to do any of the things mentioned in 
the section and that there were no such 
materials in the present case. 

In the present case the Police report 
did not state that any of the petitioners 
was likely to commit any breach of the 
peace, or to do any wrongful act that 
may probably occasion a breach of the 
peace or disturb the public tranquillity. 
It stated that there was a dispute ber 
tween the Zemindars and that, although 
no riot or unlawful assembly had taken 
place there was an apprehension of a 
breach of the peace. That would be suffi. 
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cient justification for drawing up proceeds 
ings uader section 107, Criminal Procedure 
Code, but.it must appear from the Police 
report that the par icular p.rsons against 
whom the proceedings are drawn 
up, were likely to commit a breach of 
the peace or anything likely to cause a 
breach of the peace. In the' present case 
it appears that proceedings have been taken 
against the Zemindar, Promode Chandra, 
his manager, and other officers and several 
other persons, but it does not appear from 
the Police report that any of them. had 
anything or even had instigated others to 
do anything to cause a breach of the peace 
or disturb the public tranquillity. They 
may be persons interested but that by it- 
self would be no ground for proceeding 
against them.: We do not think that the 
mere fact that a dispute exists between 
two rival Zemindars would justify proceed- 
ings being taken against all their officers 
and servants unless there are materials 
to show that they are likely to commit 
any breach of the peace. As pointed out 
by Straight, Officiating Chief Justice, in the 
case of Jatprakash Lal, In the maiter of 
the petition of (x), “Information of the 
kind mentioned in .section 197 must be 
of a clear and definite kind, directly affect- 
ing the person against whom process is issued, 
and it should disclose tangible facts and 
details, so that it may afford notice to suci 
person of what he is to come prepared to 
meet," and referring to the facts of that 
case it was observed, “the Sub-Inspector’s 
report upon which he appears to have 
issu d process was of the vaguest and most 
inadequate description, and that, so far as 
the Diwan was concerned, it did not contain 
a particle of information directly justifying 
the interence that he personally contem- 
plated committing or had instigated others 
to commit a breach of the peace" We 
think that these observations apply to the 
present case. It fhay be that some of the 
persons mentioned in the Police report 
are likely to commit a breach of the peace, 
while others are not likely to do so, but all 
of them have been lumped up together 
because they are all interested in the dis- 
pute In one sense, ali the members of 


(1)6 À.26; A, W, N (1883) 203; 3 Ind, Dec, 
(N.8)641. . 


TU 

638 
,, JASUA V; EMPEROR, | eo ae a 
Zemindar's “family . ara 


>I 


interested. in a 


dispute . relating to a property comprised . 


3n the. Zemindari, but that by itself would 
be no ground for taking: préceedings against 
‘them all.- It may. not. be: necessary to 
specify patticular acts against each-in the 
Cases where the persons belonging. to the 
same party are- acting in concert with -a 
. common object in view; but we think it 
is “essential that the information upon which 
_ process is issued should disclose “‘ tangible 
' facts and details so that it may afford 
notice to such person of what he is to come 
. prepared to meet." The petition filed by 
.Akhoy -Kumar Dutt. does contain some 
tangible facts though the persons charged 
-are not. specifically named. The Magis- 
‘trate, however, did not proceed upon that 
petition; he referred it to the Deputy Super- 
„intendent -of Police and the report submitted 
by the latter,as stated above, did not men- 
„tion that the persons, against whom process 
-was applied for were likely-to do any of 
E acts mentioned in the section, 

"The present proceedings must accord- 
ingly, be set aside. 

i,The Rule is made absolute... 

. It will, however, be open to the Magis- 
‘trate to take fresh proc dings "upon proper 
materials., | 
ONK oC 
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Rule made absolute. . 


ALLAHABAD HIGH COURT. 
, Crminar “Revision No. 10 OF 1923. 
"February 2, 1923. 
Present :—Mr. 'Tustice Lindsay. 
|: JASUA AND OTHERS—ACCUSED— . 


m APPLICANTS 
d versus . 
EMPEROR, THROUGH ip 
aA OPPOSITE PARTY. ' 


Criminal Process Code (Act ‘V of 1898), s. 
107— Notice of proceedings cancelled- owing to com- 
| plainant's absence— Discharge —Magistrate's authority . 
to ve-institute enquiry— Institution of second case 
. after discharge, whether barred. 

An order cancelling ‘a notice of _proceedings 
ade section 107, Criminal Procedure Code, owing 
to ‘the absence of the complainant on: the date 


` fixed for the hearing of the case, amounts ‘fo; an 


order of discharge and not to an order of nequit: 


INDIAN aids 


eda ue. itoa 

CE Court which js. ere an ee of ddan 
cannot re-open the same case, but there is no bar 
to a second case being instituted: 

Therefore if, after the cancellation of notice and 
‘the: discharge of the accused, owing to complain- 
ant's absence in proceedings under-section 107, 
Criminal Procedure Code, a fresh complaint is 
“filed Pay is no bar to the complaint being enter- 
taine i - 


Criminal Revision from an order.of the 
District Magistrate, Agra, dated the 4th 
December 1922. 

Mr. J. M. Banerji.. for the Applicants. 

Mr. A. P. Dube, ior the Opposite Party. 

. JUDGMENT.—I have heard the learned 


. Counsel in support of this application in 


revision and I am of opinion that it cannot 
succeed. It appears that the applicants 
were the accused in a case which was being 
prosecuted under section 107 of the Code 
. of.Criminal Procedure. On one of the dates 
which was fixed for the hearing of the case 


‘the complainant was absent and the Magis-- 


trate recorded an order discharging the 
notice which had been issued upon the 
accused persons to show cause. 

The next day the complainant put in 
a fresh application to the Magistrate. The 
complainants statement was recorded by 
the Magistrate and thereafter notice was 
issued to the accused persons calling upon 
them to show cause why they should not 
be bound over to keep the peace. 

The. accused applied .to the "District 
Magistrate saying that no fresh proceedings 
could be instituted against them after the 
order of the Magistrate cancelling the notice 
which was issued in. the first instance. It 
seems and was argued in the Court below 
that this “order of cancellation amounted 


to an order of acquittal which was a bar 


to fresh proceedings. The learned District 
Magistrate. however, was right in holding 
that in such cases there is no acquittal but 
merely, a. discharge which does not prevent 
-another case being instituted. 

I do not agree, however, with the Magistrate 
"that the First Court had any ‘authority ia 
law. to re-institute. an enquiry, A Court. 
which has passed an order of discharge 
cannot re-open the same case, but, asI have 
said, there is no bar to a second case bein ng 
;ihstitüted; the order of discharge does not 
Stand in the way of such proceedings: being 
"taken', What has really happened. ia this 
Case d that oh the day ‘after the ‘notices 
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were cancelled “and the accused were dis- 


charged the complainant filed a fresh com- 


plaint upon which the-Deputy Magistrate 


recorded the statement of the complainant. 


and then passed orders for process to'issue 


to the accused. The case is one. in which 


a second complaint has been instituted: and 
there was:no bar to that being entertained. 
This js the only matter which has been 
argued before me. On the face of them, the 


proceedings of the Deputy Magistrate do' 


not appear to me in any way irregular 
and I dismiss the application accordingly. 

SP. 
Pow Application dismissed. 


CALCUTTA HIGH COURT. 

MISCELLANOUS Nos. II2 AND 122 OF 1920, 
January 25, 1022. 

Present — Mr. Justice Newbould and Mr. 
Justice Surhawardy. 

IN MISCELLANEOUS No, 112 OF 1922. 
RAJENDRA NATH GHOSH AND OTHERS 
—ACCUSED—PETITIONERS. 

Tersus 
AMRITA LAIL CHAKARVARTI— 
OPPOSITE PARTY. 

IN MISCELLANEOUS No. 1%0 OF 1922. 
KESHAB CHANDRA GHOSH-—Cow-. 
PLAINANT—PETITOINER 
UETSQLS 
,KANAI LAL BOIRAGI AND OTHERS— 
AÁCCUSED—OPPOSITE PARTY. 

Criminal Procedure Code ( Act V of 1898), s. 439 

—Two counter-cases of rioting-—Stay of proceedings 
im one before disposal of other, whether proper. 
f Proceedings in one’ of two counter-cases of 
rioting arising. out of thesame occurrence cannot 
be stayed merely c on the ground that the - - prosecu- 
tion witnesses in one case if. ‘examined ° as ‘“wit- 
nesses before the trial of the other’ case, in which 
they are the accused, will be seriously prejudiced 
in their defence, nof can proceedings in one of 
such cases be stayed on the ground that after 
the disposal] of that case it ak at be necessary 
to try the Coüntbr-case, - KA Ce og 

Rules. l 


foa 
esc. urbe 
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- Sir A. Chowdhury, Babu Manmatha Neh 
Mukerjee,; for the Petitioner, in No. I12 
of 1922. 

Babus Dasarathi Sanyal and Bir Bhusan 
Dutt, 'for the Opposite Party. 

Babus Dasarathi Sanaval, and Bir Bhusan | 
Dutt, for the Petitioner, in No. 120 of 
1922. 

‘Babu Manmatha Nath Mukerjee, for- the 
Opposite Partý. 

Mr. Syed Mohd. Saadulla, for the uer 

JUDGMENT.— These two Rules have been 
obtained by persons who were infofmants. in 
two rioting cases which apparently arose óut 
ofthe same occutretice. The Rule óbtained 
by Keshab Chandra Ghosh is not , pressed. 
That obtained by -Rajendra Nath Ghosh 
was granted on two grounds. The first 
of these is based on the allegátion that the 
petitioner and four of his accused are 
prosecution witnesses in the counter-case 
and -will ‘be seriously prejudiced in their 
deferice if they are required. to give evidence 
in that case before the trial of the case in 
which they are the accused. We are un- 
able to hold that this is a sufficient reason 
for staying the proceedings in the case in 
which they are witnesses. As is urged 
before us on behalf of the Crown and as 
has been pointed out by the District Magis- 
trate in his explanation, the recognition, of 
this principle will create a deadlock in 
the trial of cases where both parties have 
brought counter charges. 

The second ground on which this Rule 
has been: granted is, that after the disposal 
of the case against the petitioner it may note 
be necessary to try the counter-case. ‘The 
petitioner is.not the prosecutor in the 
counter-case but the Crown, and it will .not 
rest on him to decide whether the counter- 
case will proceed or not. The Crown, who is 
interested in both the cases, has opposed 


these Rules, and we. think no sufficient 


cause is shown’ which would justify us in 
interfering with the discretion of the 
Trying Magistrate as to the, order in which 
the cases should be taken up. ^ 

. We- accordingly discharge . both these 


-Rulss. 
< S. D. ; 


Rules discharged. 
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PATNA HIGH COURT. 
CRIMINAL, Revision No. 94 OF 1920, 
April 8, 1920. 

Present :—Mzx. Justice Jawala Prasad. 
ATHAR HUSSAIN AND ANOTHER— 

i ACCUSED—PETITIONERS 
YENSUS 
EMPEROR—-OPPOSITE PARTY. 
' Procedure— Inspection by Magistrate—Note of 
inspection, record of— Prejudice to accused. 

Though there is no provision in the Code of 
Criminal Procedure for making a local inspection, 
or for keeping a note of such inspection, if 
made, a Magistrate must invariably put on record 
a note of his inspection. 

Babbon Shaikh v. Emperor, 5 Ind. Cas. 365; 
37 C. 340; 14 C. W. N. 422; II GI. ].339;-Xf Cr. 
I. J. 121, referred to. — EIC 

An accused is prejudiced in his trial if the 
Magistrate uses knowledge derived from a local 
inspection, without putting a note of such inspec- 
tion on the record. In such a case the conviction 
of the accused must be set aside. 


Application for revision of the order of 

the Honorary Mazistrate, Dinapore, dated 
th January 1920. 

s Akbari, ra Husnain and Ragho 

Prasad for the Petitioners. ; 

Mr. N. K, Prasad II, for the Opposite 
Party. 

JUDGMENT.—The petitioners have been 
convicted and sentenced to one month’s 
rigorous imprisonment each by the Hono- 
rary Magistrate of Dinapore under section 
323, Indian Penal Code. The petitioner 
No. x is the father of petitioner 
No. 2. The complainant, Asghar Hussain, is 
the brother of petitioner No. I. 
the two brothers there is no love lost. 
The complainant had on previous 
occasions brought cases of theft 
and assault against the petitioner No. I 
which were, however, dismissed, The 
present case was brought by the com- 
plainant onthe allegation that on the 27th 
September last, at 7 A. M.,the petitioners 


. 


waylaid the complainant while he was going 


‘on an ekka to Manair Thani to lodge an 
information against the petitioners of having 
committed theft in his house on the night, 


previous, in order to prevent him from 
going to the Thana. The complainant re- 
ceived 9 injuries on his person. The 
Magistrate held that the complainant proved 
his case ofassault against both thepetitioners 
and, accordingly, convicted them. 


N 


INDIAN CASES, 


Between ' 


[1925 


The petitioners contend that the order 
of the Magistrate is vitiated by the fact 
that he did not keep on record any note 
of the result of the local inspection which 
he held. It appears that after the close 
of the case for the prosecution and the 
defence, and at the request of the prose- 
cution, the Magistrate inspected the place 
of occurrence and has referred to it in his 
judgment after discussing the evidence 
of the prosecution in the following words:— 
“I inspected the scene of occurrence and 
I am convinced that Asghar was first beaten 
near the Imambara and then down the 
lane." In his explanation the Magistrate 
says that he did not import anything in 
the judgment which is not iu the evidence 
and, therefore, did not think it necessary 
to write an inspection report and that there 
is no provision in the Code of Criminal 
Procedure making it obligatory on a 
Magistrate to do so. 

In the evidence of the prosecution wit- 
nesses it was stated that the place of 
occurrence is west of the inhabited portion of 
the village, particularly the houses of the 
complainant and the petitioners, and that 
there is a ditch to the west of it. Itis con- : 
tended on behalfof the petitioners that the 
complainant's case, that he was going to- 
wards the west from the place ofoccurrence 
to Thana, is impossible, inasmuch as the ekka 
could not possibly cross the ditch and that 
there was no wheel track for an ekka to- 
wards the west to the Thana but to the 
west of the village, the way by which the 
Sub-Inspector himself is said to have come 
to the village on an ekka after the intor- 
mation was ,lodged. The petitioners in 
paragraph 7 of the petition to this Court 


‘say that they showed this to the Magistrate 


when he was inspecting the locality. The’ 
Magistrate disposed of it by his observa- 
tion . in the judgment in the passage 
quoted above. Though there is no 
provision in the Code of Criminal Procedure 
for making local inspection or for keeping 
a note of the inspection if made, it has been 
settled by authorities that a Magistrate 
must invariably put on record a note of 
his inspection, ide Babbon Shaikh v. Em- 
feror (I). The passage quoted above clearly 


(x) 5 Ind, Cas. 3653 37 C. 3401 14 C. W. N, 
rr C. L. Ja 335; 11 Cr. Le J, rat. 


422; 
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Shows that the Magistrate has used the 
knowledge derived by him from his inspec- 
tion of the locality. The accused has, 
therefore, been prejudiced by the omission 
of the Magistrate.to place on record a note 
of his inspection. I would, therefore, set 
aside the conviction and order are-trial of 
the accused by the same Magistrate 
from the stage just before he inspected 
the locality. The Magistrate will again 
inspect the locality in the presence oi the 
parties and make a note of what is pointed 
out to him by the parties, particularly 
whether an ekka could go towards the west 
of the village to the Thana as alleged by 
the prosecution and challenged by the 
defence. 

The learned Counsel on behalf of the 
accused urges that the re-trial ordered by 
this Court should not be held by the same 
Magistrate, but by some other Magistrate. 
I do not see any reason for acceding to this 
suggestion, for there is nothing to show that 
the Magistrate has shown any bias 
against the accused. The omission to 
place on record a note of his inspection was 
only an error of judgment. 

After the local inspection the Magistrate 
will hear the parties and then record a 
fresh judgment in the case. In the mean- 
time, the petitioners will remain on the 
same bail. 


N. K, Order accordingly. 


CALCUTTA HIGH COURT. 
CRIMINAL REVISION, NO. 945 OF 1922. 
January 30, 1923. ; 
Present : —Mr. Justice Newbould and Mr. 
Justice Suhrawardy. 
SAJANI KANTA ROY alias SAJANI ROV 
AND OTHERS— PETITIONERS 
'o. VETSUS : 
SHAMSHER ALI SHEIKH AND OTHERS 
— OPPOSITE PARTY. 
_ Criminal Procedure Code (Act V of 1898], s. 145 
— Different plots of land— Possession with different 
person—Single procesding— Jurisdiction. 
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One proceeding, taken under section 145, Criminal 
Procedure Code, in respect of different plots ‘of 
land in the possession of different persons is not 
without jurisdiction. 

Krishna  Kamini v. Abdul Jubbar, 30 C. 155 
6 C. W. N. 737 (F. Bj, followed. 

Rule, 

Mr. K. N. Chowdhury, Babus Manmatha 
Nath Mukerjee and Panna Lal Chatier- 
jee, for the Petitioners. 

Mr. Ashvafalt and Babu Apurba Charan 
Mukherjee, for the Oppcsite Party. 

JUDGMENT.—This Rule is directed 
against an order passed under section 146, 
Criminal Procedure Code, attaching the 
lands of a certain chur, the possession 
of which is disputed between the parties. 
The objection taken to the order is based 
on the fact that the Magistrate has found 
that both parties have erected huts on the 
chur and both parties have grown paddy 
on the chur for some length of time and cut 
fodder grass grown there. It is contended | 
that on these findings the learned Magis- 
trate ought not to have held that the 
disputed chur was not in possession of any 
of the parties. It is contended that he 
ought to have drawn up separate pro- 
ceedings in respect of each piot of land 
and come to a definite finding as regards 
each of these plots. 

It appears to us that on the materials 
before him it was impossible for the Magis» 
trate to have taken such a course, Our 
attention has been drawn to a map pre- 
pared by the Sub-Inspector. But this 
map is not drawn to scale and it would be 
impossible on that.information to draw up 
proceedings which would describe the piots 
said to be in the possession of different 
persons with any attempt at accuracy. 
In the Full Bench case of Krishna 
Kamini v. Abdul Jublar (x) it was 
held that proceedings under se.tion 
I45, Criminal Procedure Code, are not 
without jurisdictton, because some. of 
the parties are concerned only with posses- 
sion of a portion of the lands in dispute. 
At page 185 of that ruling it was held that 
“ to require a Magistrate to hold s.parate 
proceedings in respect of each plot of land 
claimed by each of the razyats, would be 
to require him to undertake what would 


t 


(1) 30 C. 155; 6 C. W. N, 737 (F. B). 
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be almost. imoossible . from’ £he intricate 
charac’er of such proce»dings. The juris- 
diction’ of the Magistrate. would depend 
upon the nature of the information, 
on which he has acted. ` If the dispute so 
brought-to his . notice is one likely to cause 
a breach of the peace, it would be impossible 
: to characterize his proceedings as without 
jurisdiction, because in,the course of the 
judicial enquiry subsequently held the claim 
of some of the parties related only to parti- 
cular plots of land out of the entire area 
in question. His findings should naturally be 
directed to possession of particular plots, 
but that he did not take separate proceedings 
in respect to each plot would not invalidate 
his éntire proceedings." We are asked 
to hold that the whole proceedings were 
without jurisdiction because the Magistrate 
instituted one proceeding covering these 
different plots.. This decision is sufficient 
' to show that: there was no substance in 
the first ground on which the Rule was 
issued. 

As regards the second and third grounds 
which relate to the duty of the Magistrate 
to come to a, definite finding, we hold, for 
the reasons already stated, that on the 
materials before him it was impossible- for 
‘him to come to a definite finding. If the 
eparties wished him to come to such a find- 
-ng it was their duty to supply him with 


proper materials to nable him to do 
The Rule is discharged. 

a So; 

Rule discharged. 


LAHORE HIGH CCURT. 
CRIMINAL APPEAL No. 658 or 1922. 
November 7, 1922. 
^ Present :—Mr. Justice Abdul Raoof. 
PISHAN DAS; alias PARMESHRA NAND 

—CóNVicT—APPELLANT 
| VErSUS 
EMPEROR-—RESPONDENT. 
` Penal Code (Act X LV of 1860), ss, 232, 235— 


Counterfeiting; coin-— Possession, of.. implements- for 
ounterfeiting—Separate sentences," 
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Where a person is convicted of idein: 
coin and also of having in his possession implements 
and materials for the purpose of using them for 
counterfeiting, separate sentences under sections 
232 and:235 of the Penal Code cannot be passed 
upon him, inasmuch as the possession of the imple- 
ménts and materials is part and parcel of the 
transáction of counterfeiting: ' [p. 701, col. 2.] 

Hayat v. Emperor, 14 P. R. 1904 Cr; 111 P. L. 
R. 1904; 1 Cr. L. J. 946, followed.. 


Appeal from an order of the Magistrate, 
First Class, Gurdaspur, exercising enhanced 
powers under section 30, Criminal Procedure 
Code, dated the 12th June 1922. 

Mr. Beni Parshad Khos la, for the Appel- 
lant. 

Lala Jat Lal, R.B., Government Advocate, 
for the Respondent. ` 


JUDGMENT.—Darsha Nand, Bishen Das 
and Bhagat Singh were charged under 
sections 235 and 232, Indian Penal Code, 
with being in possession of implements and 
materials for counterfeiting King's coins 
and with actually counterfeiting King's 
coins. They have been found guilty under 
both the sections. Darsha Nand has been 
sentenced to seven years' rigorous imprison- 
ment under each of the charges and the 
sentences have been ordered to run separate- 
ly and consecutively. Bhegat Singh has 
been sentenced to five years' rigorous im- 
prisonment on each count and in his case 
the sentences are made to run concurrently. 
Bishen. Singh has also been sentenced to 
two years' rigorous imprisonment on each 
count and in his case also the sentences are 
made to run concurrently. Two of the 
convicted persons, namely, Bhagat Singh 
“and Bishefl Das have filed separate appeals. 
Darsha Nand has not: appealed. 

The case for the prosecution was that 
in the village of Shahpur Kaudi there is a 
Dharamsala belonging to one Kanshi Ram 
(P. W. No. 11). "Tte Dharamsala is ina» 
dilapidated condition and is situated at some ` 
distance from the city. Jtis surrounded by 
a thick cactus hedge. All the three accused 
lived in the Dharamsala. ‘Theaccused are 
said to be Sadhus. They were seen loitering 
about in the city making purchases but were 
not seen begging. This aroused the sus- 
picion of the Police. The Head Constable in 
charge of the Police Chowk: at ShahpurKaudi 

sent Constable Arjan Singh (P. W. No. 12) 
to the Dharamsala to make enquiries about 
the three men: 'Árjan 8 ingh- after’ making 
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so-called Sadhus ‘were apparently persons 
who were counterfeiting coins.as he had seen 
motilds, etc., for counterfeiting coins. "There- 
upon the Head Constable called the Lambar- 
dars, the chaukidar and a respectable shop- 
keeper and taking Arjan- Singh and- some 
other Police.Constables with him went to the 
Dharamsalz. ‘There the three- accused were 
found seated under the cover of some bushes 
dnd trees at a short distance from the Dharam- 
sala. Numerous articlessuitable for counter: 
feiting coins were found there, such -as 
moulds, a sieve, some wet clay and:earthen 
pitchers, etc. A dong list of the articles 
found was prepared-and it is om the record 
as Exhibit P-C. -Two- boxes, one wooden: 
and another made of tin, were found in-the 
Dharamsala; one of which belonged toBhagat 
Singh and the other to Bishen Das. On-a 
search being made of the'persons of'the 
accüsed a purse was found-imthe possession 
of Bishen Das. -This contained- two keys 
and a counterfeit four-auna -piece. The 
wooden box belonging to Bishen Das- was 
opened with one of the keys and in addition 
to other articles one eight-anna piecé and 
three two-anna pieces Were found-in it. The 
evidence of: Bhai Indar- Singh,- Treasurer, 
Gurdaspur, shows that all these coins were 
counterfeit: An -examination of the list, 
Exhibit P-C, clearly shows that all the 
articles mentioned: therein were used for the 


purpose of counterfeiting coins.- ‘This list | 


was carefully prepared and was signed- by 
respèctable witnesses; : Subsequently, -en- 
quiries were made in the bazar and a number 
Of witnesses came -forward-to prove that 
Sadhus: had'nmiadé purchases front them and 

produced certain coins which had been given 


fo’ them -by- the accused: as the price of the . 


articles purchased. -These coins, also: accord- 
ingto the evidence, were-found to-be counter 
feit. -Bisher -Das accused pointed out- the 
Spot from which I8- eight-anna pieces -were 
dug | out, They were all counterfeit coins. t 

On the pee there can be no possible 
doubts to the fact that all the three'accused. 
were in possession of the articles for counter- 
feiting, coins -and that they -had actually. 
counterfeited cóins.- Having tegar to the 


facts disclosed in tke evidence the’ conclusion. 
is irresistable that-théy: were all id- joint 


atticle$.", 
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‘The c accused adad that ull the artid 
recovered were found as disclosed ‘in the 
evidence, but they stated that they had no 
knowledge.of them and had no connection 
with them. ‘The only defence put forwar 
was that of good character; some respectable 
persons came forward.to swear to the good 
Character öf Bishen Das.” The learned 
Magistrate has taken into consideration 
the good character of the, appellant Bishen 
Das in awarding sentence in his case, but 
the evidence, of good character does. not 


in any way throw any doubt on the. evidence 


as to the discovery of the articles ‘found in 
Their guilt is clearly established. 7 

The only question which arises foi con 
sideration is whether the sentences oth 
ander both counts are sustainable. In- 
the case of Hayat v. Emperor (1), the 
prisonér was convicted of and sentenced 
for an offence.under section 232, Indian 
for performing a part in 
the process of counterfeiting King’s coins 
and on a second count under section’ 235, 
Indian Penal Code, for having in his posses- 
sion implements and materials for -the 
purpose of using the same for counterfeiting 
King's coins and it was held that the posses- 
sion of such implements and materials being 
part and parcel of the transaction of counter- 
feiting coin: the: sentence: for the seconds 
offence was illegal. `- 

Following this ruling I must ‘hold. that the 
sentences passed on the appellants under 
section 235, Indian Penal Code, were illegal. 
I accordingly. set aside the sentences passed 
under that section. FON ES 


^ 


_As regards the amount of ienee passed 
on Bhagat Singh I see no reason why a 
heavier sentence should have been passed 
on him than that passed on Bishen. Das.: 
They both occupied the same position and. 
apparently the part they took in the process 
of counterfeiting coins, was.a, minor one. 
The principal part must have. been taken by. 
Darsha Nand. I, therefore, . reduce: thé’ 
sentence’ passed on Bhagat’ Singh from. 
five years’ Tigorous imprisonment to. one. of. 
two. years” rigorous imprisonment.-.So far 
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Bhagat Singh's appeal is allowed. In other 


respects it is dismissed. 

The appeal of Bishen Das is so far allowed 
that the sentence passed ‘on him under 
section 235 is set aside ; otherwise, his appeal 
is dismissed. 

As already stated; Darsha Nand has not 
appealed, but I took up his case under 
section 439, Criminal Procedure Code, and 
gave notice to the Government Advocate 
to show cause why the sentence passed on 
him under section 235 should not be set 
aside. Mr. Jai Lal, the learned Government 
Advocate, at once admitted the illegality 
of.the sentence. I accordingly set aside 
the sentence passed on him (Darsha Nand) 
under section 235. The sentence passed 
under section 232, Indian Penal Code, will 
stand. 


Z. K. Order accordingly. 


re N, a japian 


CALCUTTA HIGH COURT. 
CRIMINAL REVISION NO. 1130 OF 1922. 
-~ February 2, 1923. 
e Present:—Mr. Justice Newbould and 
Mr. Justice Suhrawardy. . l 
GOUR MOHAN DALUI-—PETITIONER 
VEI SMS 


BANSIDHAR BY AS--Opposite PARTY. 

Criminal Procedure Code (Act V of 1898), s. 517 
Goods, pawned, stolen by pawnor from pawnee— 
Transfer to third person for consideration—Con- 
viction for thefi— Restoration of goods to pawnee— 
Further enquiry-—Discretion of Court. 

If a pawnor removes from the possession of the 
Pawnee the articles pawned by him and passes 
them on to a third person for good consideration, 
on pawnor’s conviction of theft the Trial Court is 
justified to direct, in the exercise of its discretion 
under section 517, Criminal Procedure Code, 
that the stolen articles be returned to the pawnee, 
who was the proper person to recover their pos- 
session because he had a lien on them. [p. 703,' 
col. 1.) 

Newbould. [.—Barring exceptional cases only 
where an enquiry may be necessary, as a general 
rule a Magistrate acting under section 517, Criminal 
Procedure Code, should pass orders according to 
his discretion without making any further enquiry. 
Ip. 703, col. 1.] 

Suhvawardy, J.—An order for the disposal 
of property under section 517, Criminal Procedüre 
Code, is in the discretion of the Court, but that 
discretion is to be used judicially, and unless the 


INDIAN CASES. 


[1923 


High Court is satisfied that it has not been so used 
it has no right to interfere with it in revision. 


[p. 703, col. 1.] 
Rule against an order of the Fourth 


Presidency Magistrate, Calcutta. 

Babu Manmatha Nath Mukherjee and 
Panna Lal Chatterjee, for the Petitioner. 

Babu Saiindra Nath Mukherjee, for the 
Opposite Party. 

JUDGMENT. 

Newbould, J,—This Rule has been ob- 
tained against an order passed by the Fourth 
Presidency Magistrate, Calcutta. directing 
certain property to be returned to the oppo- 
site party. The order is recorded as having 
been passed under section 519, Criminal 
Procedure Code, but it was evidently passed 
by the Magistrate in the exercise of his 
powers under section 517, Criminal Pro- 
cedure Code. 

The facts, so far as they are necessary for 
the point now under consideration, are as 
follows:—Certain moveable property was hy- 
pothecated to the opposite party as security 
for a loan by one Kartikeswar Roy. Karti- 
keswar removed some of this property from 
the possession of the opposite party and 
has been convicted of theft for removing 
this property. After removing this property 
he parted with it to the petitioner for, as 
the petitioner alleged, good consideration 
and the petitioner claimed as purchaser 
in good faith. At the conclusion of the trial 
the Magistrate directed this property to be 
returned to the complainant, opposite 
party,and against this order the Rule has 
been obtained. ; 

I think the order passed by the Magistrate 
was a proper order which he was justified 
in passing in the exercise of his discretion 
under section 517, Criminal Procedure Code. 
It is true, as contended by the petitioner, 
that the case is not a simple case of stolen 
property being found in the possession . 
of a third party who necessarily has no title. 
If the petitioner is an honest purchaser he 
would obtain by his purchase such right 
to the goods, as subsisted after the opposite 
party s claim had been satisfied. It is urged 
that the Magistrate has based his order on 
the finding that the petitioner was not act- 
ing honestly since he had at the trial dis- 
believed the petitioner's evidence. On read- 
ing the Magistrate's judgment we do not 
think it can be held that the Magistrate 
actually found that the petitioner was not 


Voi. 71] 
MANAZIR-UL-HUQ 7. EMPEROR. 

a purchaser for value, and even if he had so 
found, such a finding would not be binding 
between the present parties in any subse- 
quent litigation that may arise. But we 
think on the clear facts of the case the oppo- 
site party complainant is the proper person 
to recover possession of the property. He 
was in possession of the property with a lien 
on it for his debt, It will be restored to his 
possession but that will not give him a better 
tight to the property than he had before it 
was taken from him. The restoration of 
the property to the complainant will not 
deprive the petitioner of such rights as he 
may be able to establish to recover his pur- 
chase money against such property of Karti- 
. keswar Roy, if any, as may be left after the 
complainant’s claim is satisfied. We do 
not know whether the property in the com- 
plainant’s possession will or will not be suffi- 
cient to satisfy his claim. If it is insuffi- 
cient, obviously the petitioner loses nothing 
by the property being taken from him, since 
by his purchase he got nothing. If it is 
sufficient he will be able to recover the 
whole or part of his purchase money in due 
course after the complainant’s clain is satis- 
fied. It is further urged that this order 
should not have been passed affecting the 
tights of the petitioner without the peti- 
tioner being heard. I think that, as a general 
rule, the Magistrate acting under section 
517, Criminal Procedure Code, should ' pass 
orders according to his discretion without 
making further enquiry and that this case 
is not one of those exceptional cases in which 

an enquiry was necessary. l 
= We discharge this Rule. 6 

Let the records be sent down at once. 


Suhrawady,J.—1 desire to base my de- 
cision on the view taken of section 517, Cri- 
minal Procedure Code, namely, thatitgives 
discretion to the Magistrate to pass such 
order as he thinks fit for the disposal of any 
property, the subjectof the criminal charge. 
That discretion is to be used judicially. 
Unless I am satisfied that it has not been 
so used I am of opinion that sitting in re- 
vision I have no right to interfere with it. 
In this case if the goods remained with the 
complainant who has a lien upon them the 
right of the purchaser petitioner before us 
is not ‘affected: whereas if the goods are 
delivered over to the petitioner the com- 
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plainant willi.se the lien he has got over 
them for the amount advanced by him, In 
this state of things I cannot say that the 
Magistrate has exercised his jurisdiction 
arbitrarily or improperly. 


S. D. Rule dischaeged. ' 
e 
PATNA HIGH COURT. 
JUDICIAL CasE No. 122 


MISCELLANEOUS 
E OF 1922. 
December 18, 1922. 
Preseni-X—Sir Dawson Miller, Kr., Chief 
Justice, Justice Sir B. EK, Mullick, Kr., 
and Mr. Justice Kulwant Sahay. 
MANAZIR-UL-HUOQ, MUKHTAR— 
PETITIONER 
Ds VEYSUS 
EMPEROR—Opprosite Party. 


Legal Practitioners Act (XVIII of 1879), -s, 
I4, inquiry under—Court. jurisdiction of. 


The inquiry contemplated by section r4 of the 
Legal Practitioners Act can only be made by the 
Court in which the misconduct is alleged. A Court 
supetior to that Court has no jurisdiction to hold 
such an inquiry. 


Messrs. N. C. Sinha, N. C. Ghose-aná. N, 
C. Roy, for the Petitioner. 


of the Sessions Judge. 


.in the case. 


c „494 
ZIAR NARAIN PRASAD 7. EMPERCR, 
.JUDGMENT.—' The petitioner in this. case 
is a Mükltàr practising in the District of 
Bhagalpur. He was charged by the Sessions 


Judge with certain offences under thé Legal 
. Practitioners Act. 


The offences were of 
such. a nature that they canie within clause 
(a) or (b) ‘of section 13 of that Act.’ "The 
offences, if they were committed at all, 
w.re committed in the Court of the Sub- 
Divisional Officer during the course of a cri- 
minal prosecution. The criminal case was 
eventually committed for trial to the Court 
The Sessions Judge 
afterwards drew up a charge under section 
14 of the Legal Practitioners Act against 
the Mukhtar. The nature of. the charge, 
speaking generally, was that the Mukhtar 
had in the course of the criminal proceedings 
before the Sub-Divisional Officer filed certain 
documen.s on b half of the complainan. in 
that cas. without having proper instructions 
and without being engaged as a Mukhtar 
_It is unnecessary to go into 
the facts in connection with the cha:ges 
against the Mukhtar and we have purposely 
refrained from doing so, but it seems io us 
that the point raised on his behalf in the 
present proceedings, namely, that the Ses- 


‘sions Judge had no jurisdiction to take action 


under section 14 ot the Legal Prac itioners 
Act must succeed. The offences with which 
fe Mukhtar ischarg:d weie not commit ed 
in .he Court of th. Sessions Judge at all. 
They were committed in the Magi;trate's 
Cout, and it seems to us that the case is 
goverued entirely | by -the .ecisl.n in 
‘Emperor v. Satyendra Nath Roy (1). That 
was a case where the enquiry contempla ed 
by section i4, of the Legal Practitioners 
Act was made no. “by ‘the Presiding. Officer 


|. o1 the Court in which the mi,conduct was 
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alleged but by the- Presiding. Officer of a 
superior Court, and in that case the High 
Court, when the matter was referred 10 it, 
refused to take action upen ihat ac ount. 
In, ‘these circumstances, “it seems to. us that, 


according “to the ruiüng of this Cou.t, “the | 


learned. Sessions Judge had no jur.sdiction 
to hold the enquiry. and’ the. proceed ngs 


sight to.be.set aside. eg i sa eile 


L 


* AN c 


"W. C. A. Pricaidings gi aside D 


(1) 57 Ind. Cas. 2771 ii Pat, 225; i P. nd T, 
BEP 015. ZR ns EA 


. Q2 07 ^£. ee a 
er ^ 2 el y TS t ~n a" 
^ 


sections- 417 ‘and -420. 


INDIAN, CASES, - 1022 


Ep AE | 


ALLAHABAD HIGH COURT. 
CRIMINAL Revision No. 659 OF 1922 
February 2, -1923- l - 
‘Present. Mr. Justice Lindsay.  . 
HAR NARAIN PRASAD—APPLICANT 
VEYSUS i 
-EMPEROR-—OPPOSITE PARTY. | 
Criminal Procedure Code (Act V of 1898), s. 
440— Applicant. released ` on bail—Disappearance 
of applicant—-Right to be heard. 
A person who applies for revision to the High 
Court and on being released on bail disappears 
and is not to be found, is not entitled'to be heard 


through’ his. Pleader, ‘and: “the High Court may 


refuse to proceed with his application. 2 = 3 


Criminal revision from anot dei of ‘the 


Sessions Judge, Moradabad, dated the 27th 


Novémber 1922. r 


Messrs. C. Ross - Alston. T€ A.. Sanyal, 
for the Applicant. . 

The Assistant Gover nment-Advoeate, for 
the Crown, 


J UDGMENT. <This is an a fot 
revision on behalf of one Har. Narain Prasad 
who’ has been convicted. on charges under 
This application 
‘was admitted, by- a. learned- Judge of this 


‘Court. who: ‘allowed the. applicant out “on 


bail. tó “the satisfaction. of- the - District 
Magistrate of Allahabad.. “It: ‘appears: “that 
was said’ to be in the "Allababad. District 
Jai. - - ; 

It now d that, nous con released 
on ‘bail; -he-has disappeared:-and: is--not-to 
be found. ‘This being so, I refuse to proceed 


“with this application. -A- person who -applies 


to this ‘Court: and is allowed’ out on bail 
and afterwards breaks his bail is not en- 


titled to be heard. I therefore, dismiss 
the: ‘application. ; MET 


S, ‘De . an i Ww g à Qa 
mE Application dismissed ^ 
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PATNA: HIGH: .COURT. 
APPEAL FROM ORIGINAL: DECREE No. 59: 
OF 1919, 
January 3, 1923. 
Present:—Mr. Justice Das, and 
Mr. Justice. Adami. 
Pande SATDEO .NARAIN— 
PLAINTIFF—APPELLANT. . 
UE STIS . 
RAMAYAN. TEWARI AND OTHERS 
^—DEFENDANTS—RESPONDENTS. 
Jurisdiction of  Couris.— Jurisdiction, meaning . 
and divisions of— Jurisdiction as lo person, how. 
conferred — Judgment passed in disobedience of 
statutory provision, whether. necessarily without. 
jurisdiction—Defect. in. procedure—Merits of, case, a 
not affected— Judgment, interference, with, in appeal 
— Void and voidable judgments — J udgment, selling , 
aside of, on ground of fraud — General - allegations, 
value-of—Suit to set asidé- judgment as passed without . 
jurisdiction — Court, whether competent to go, behind 
record of proceedings External evidence, examination 
of— Civil Procedure Code (Act of 1908), 0. 
CX X XII, rr. 3 (4), 4,(3).— Failure to serve notiie 
on minor aid. guardian— Guardian appointed 
without express: consents Judgment ies against 
MANON, whether null.and void. 


Ji ufisdiction is the authority. of the: Coürt to: 
hear ánd-déterniine-a: cause. and is- territorial, pecus. 
niary, personal and; of the subject-matter. Jnris;, 
diction as. to’ person, is conferred on the. Court 
by/ suing, the person. in a Court” competent’ to try. 
the case as agáinst that: person, not by the mode 
which the Court- adopts- ii- bringing..the- person. 
before the. Court: Where: the: condition: for the 
assumption of. jurisdiction..as against. a person, 
exists, the authority of the Court to try and déter-. 
mine the’ cause as ágainst him: „is complete and the- 
mode which the Court: adopts to -bring that: person: 
before. the. Court, affects:the exercise of jurisdiction, 
and.,not its, existence, [p. 710, „cols, n&2.] - 

The. there fact, that, the:Court has disobeyed any. 
particular provision, of the Statute i is E sufficient- 
to establish! that there-was fo jurisdiction-in the: 
Court. to’ render judgment in;the,case. Buty; where, 
as a consequence-ot the disobedien e, there is,no 
- proper party to the. suit; the case is ‘different. 
Thé Court hag n0 jurisdiction: to'render judgment: 
against one. who'is nota party-to the suit; though: 
it has: jurisdiction: to render judgment against. one. 
who is a. party. to. the suit: but who-has not, been; 
brought before it by, reason, of the failure on the 
part of the Court td follow tHe particular procedure: 
leid down’-in- the Code. [p. 712, col:.2.J: 

Hi aridyanath. Roy, vi. Ram,Chandrax, BaruaiSarma;, 
58 Ind. Cas.. 806; 3r. C. L. J. 482;.24.C. W. N. 7233, 
48 C. 138 (F. B), Tasadduk. Rasul, Khan y. 
Alimad. tHusain,.21 C: 66;-20'I; A. 176; 17 Ind: Jure 
534; 6.Sar. P; CJ 3241: Rafique, & -Jacksonis P; 
C.-No: 1315,10: Ind. Dec. (x. Si), 675.. (P. C.) and 
Maikarjun; v. Narhari, 25B. 337: 5C. W. N. 10; 2. 
Bom. I, R. 9 27,1. A. 216; io. M, L. J. 368. n 
Sar. P; C. J.7 ' i referred: tol = 

In order to “establish. that a-judgmentiis a«nullity; 
itinustíbe.estalilished that, there.was a,total lack. 
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of: jurisdiction i in, the Court to render the judgment. 
[p. 710,.col. TI. 

Wher the quegtion is, not, one affecting the 
jurisdiction of the Court, but .oné affecting the 
regularity of .the proceedings, the Appellate , Court: 
will not interfere, unless’ there is a deféct on. due" 
merits., [p. 712, col. 2.] 

There is a Clear distinction between a judgment: 
which is. void and.a judgment which is. voidable: 
An. erroneotis, judgment is one “which; though" 
regularly rendered; is conttary, to law ‘or. facts. 
and is, therefore, liable to be, reversed by an Appel- 
late Tribunal. An irregular judgment is' -also a. 
voidable judgment, but'the distinction between" 


“an erroneoüs judgment ‘and ‘a voidable judgiient” 


is ‘this that, whereas an’ erroneous’ judgment wilt- 
always bé rėvėrsed, by an Appellate Court, an. 
irregular judginerit will’ be reversed in appeal’ or 
ignored in, a collateral proceeding only when itis. 
shown that the irregularity in the proceedings has: ` 
affected the merits of the case between the parties: 
A void judgment, on the other hand, is a judgment: 
where there is a.total lack of jurisdiction in the 
Court to render it. Such a judgment is a mere: 
nullity. It is not necessary to set it aside and it can“ 
be completely disregarded whenever it is pleaded, 
either in support of a claitn or in answer to a: claim. : 
[p. 709, col. 2; p. 710; col. 1.) 

Though.a suit does not lie to set aside a. dese 
and a sale in execution of such decree, ‘on the 
ground that none of thei processes in the süit- ot: 
in execution was served on the plaintiff, such: a 
suit is maintainable, if the allegations in the plaint 
amount to.at, attack, not ‘on, the regularity , 01; 
sufficiency ofthe’ service of sumnons' or: the, pro- 
ceedings, but on.fhe whole suit, im which the "ex" 
parie decree erm obtained, as E a fraud from’ 
beginning to eri [p. 707, col. 2 

f uates Nath Mahata«v. Pran Nath Roy, ii 
29 C. 395; 29 IA. 99; 6 C, W.- N- 473; 4. Boi 
IR. 3637. 8 Sar, P.C Ji 266. (P. C); relied ón:. $~ 

‘It is” a, Well” settled: principle" -as regards fraud 
that general. állegatións, however, ‘strong'n may. "pe 
the words i in which they are stated. are iüsütficient 
everi, to amóunt to an ayermerit of- fraud‘of which: 
any Court. ought to take notice. A fair test; is: to 
strike out,frour the.plaint such words; as “ fraud: 

** deceit;, ^ “illegal” and fraudulent acts: ^: and 
so forth. ‘and see whether a, case’ of- fraud: Cari be 
founded: on’ what. remains: . 707, Col- 2]: 

Wallingford v. Mutual Society, ` ~ (1880)*-.-5 
App. Cas, 685 at:p. 697; 50 L. J..Q.B. 49; 43 L. 
1 258; 29 W:R. 81 and’ Gunga Náráin Gupit v. 
Tiluckram Chowdhry, 15 Ca. 533,15 L Ai 1193 
I2 Ind. Jur. 254; 5 Sare P. C. J, 168; 7 Ind; i 
(S. $:), 939, (P: C.), relied on. 


Allegations in a plaintiby.a niinor that none. of ilie 
processes; in a,suit or in the execution, was served on 
the plaintiff oron his guardian,and that he. was net 
properly represerited i in the aH do not, standin 
by themselves,’ amount to, an, averment of fratid; 
bnt where there aié:allegations-in the plaint which 
suggest that.thére was no fonndatior at allin the 


: suit or. that. there was a fair defence to the suit, 


sich ‘allégations, are sufficient to raise’ the pre: 

ption-that the failure to serve- processes on-the 
deferidant. or to: take steps to.lave a: guardian 
assigned; to thé; minor, was deliberate and: part, oi 


e 
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a carefully planned campaign to snatch a decree 
in the absence of the defendant. [p. 708, col. I.) 
On a question of jurisdiction, the actual record 


or proceedings of the suit should in each case be. 


decisive. Where on the face of the record a person 
qualified to act as the guardian appears as a 
guardian of the minor for the suit, the Court has 
no power, in another suit brought for the purpose 
of impeaching the validity of the decree, to examine 
the evidence in order to see whether notices under 
O. X XXII, r. 3(4) were in fact served or whether the 
person nominated as guardian did consent to act 
as guardian or whether the Court did expressly 
appoint such person as the guardian for the suit, 
unless it is shown that the defect in following the 
rules has affected the merits of the case. But 
where the record, on the face of it, shows that the 
minor was not represented by a guardian for the 
suit or was represented by a guardian disqualified 
from acting as guardian, the position is the same 
as if the minor were not a party to the suit and the 
judgment rendered by the Court is without juris- 
diction and null and void. [p. 721, col. 2; p. 722, 
col. r.] 

Wahan v. Banke Bekari Pershad Singh, 30 C. 
1021 at p. 1031; 30 1. A. 182; 7 C. W. N. 774; 5 
Bom. L. R. 822; 8 Sar. P. C. J. 512 (P. C.), relied 
on, 

Khiarajmal v. Daim, 32 C. 296; 9 C. W. N. 201; 
2 A. L. J. 715; ; Bom. L. R. 1r; z C. L. J. 584; 32 
I. A. 23; 8 Sar. P, C. J. 734 (P. C.), referred to. 

Rashid-un-nisa vw. Muhammad Ismail Khan, 
3 Ind. Cas. 864; 31 A. 572; 13 C. W. N. 1182; 10 
C. L. J. 318; 6 A. L. J. 822; x1 Bom. L. R. 1225; 
6 M. L. T. 279; 19 M. L. J. 631; 36 I. A. 168 (P. C.) 
aud Pariab Singh v. Bhabutt Singh, 21 Ind. Cas. 
288; 35 A. 487; 17 C. W. N. 1165; 40 I. A, 182; 
(1913) M. W. N. 785; 14 M. L. T. 299; 25 M. L. J. 
492; 11 A. L. J. 901; 16 O. C. 247; 18 C. L. J. 3845 
15 Bom. L. R. roor (P. C.), distinguished. 

The service of summons on a defendant and the 
service of notice under O. X XXII, r. 3 (4) of the 
Civil Procedure Code are but modes of exercise of 
jurisdiction and the mere fact, that summons is 
notserved on the defendant, does not make the 
judgment null and void. [p. 710, col. 2.] 

There is nothing in O. XXXII, r. 4 (3) of the 
Civil Procedure Code which requires the Court to 
record the consent of the guardian in the proceed- 
ings of the suit. [p. 709, col. 2.] 


Appeal from a decision of the Additional 
Subordinate Judge, Saran, dated the r4th 
Septeniber 1918. ° 

Messrs. Susil Madhab Mullick and N. 
N. Sen, for the Appellant. 

Sir Ali Imam and Messrs. Sambhu Saran, 
H. Prasad and S. N. Bose, for the Respond- 


: ents. 


. JUDGMENT. 


Das, J.—One Bissesswar Prasad Pande 


. died some time in Jeth 1293, leaving behind 


him a widow, Khikhinda Koer, and two 
daughters, Radho Koer and Lalta Koer. 
The plaintiff is the son of Lalta Koer, and 
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the suit out of which this appeai arises was 
instituted by him to set aside a decree, dated 
the 23rd December 1909, and the sale of 
certain properties held 'in pursuance of 
the decree. 

The material facts are these. On the 
27th November 1896, Khikhinda Koer 
executed a  mortgage-deed in favour of 
Polak Tewari, the father of Deonagar, 
defendant No. 1,to secure an advance of 
Rs. 1,900, made by the latter to the former. 
On the 2nd May 1897, Khikhinda Koer 
divided the estate of her husband between 
her two daughters by a deed, which is refer- 
red to as the deed of partition, and expressly 
provided thatallthe existing debts shall 
be paid by her two daughters in equal 
shares. On the rgth April 1909 Deonagar, 
the son of the original mortgagee, sued 
upon his mortgage and cited various per- 
sons as defendants to theaction including 
Khikhindra Koer, Radha Koer and the 
plaintiff, his mother Lalta Koer having 
died shortly after the execution of the 
deed of partition. The plaintiff was cited 
as the third defendant and was described 
in the cause title as “the minor son of 
Srimali Lalta Koer, daughter of Babu Bis- 
sesswar Prasad Singh, through his father and 
guardian Hardeo Narain." The order sheet 
of the mortgage suit shows that on the 
20th April, the Court directed notice to 
issue for the appointment of guardian, 
and that on the r2th May 1909, the Court 
appointed Hardeo Narain as the guardian 
ad litem for the minor defendant, the plaint- 
iff in this action. There was, however, 
no appedrance on behalf of the minor 
defendant, and on the 23rd December 
1909 the Court passed a mortgage-decree 
in favour of the plaintiff to that suit. On 
the 6th December r9ro, the properties 
were put up for sale, and were purchased 
by the decree-holder, Deonagar (defend- 
ant No. I) conveyed the properties to 
Baldeo Sahay (defendant No. 2) and Bal- 
deo Sahay has granted a zarpeshgt in res- 
pect of some of the properties so conveyed 
to defendants Nos. 3 to 5. On the rst 
November 1913, the plaintiff, through his 
father as guardian, applied for setting aside 
the ex parie decree. That application was 
refused by thé Trial Court on two grounds, 
first, on the ground that the summons 
had been duly served. on the applicant, 
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and, secondly, on the ground that the appli- 
cation was barred by limitation. The plain- 
tiff preferred an appeal from the order of 
the Court of first instance, and the Appel- 
late Court, on the 8th February 1913, 


_ dismissed the appeal on the ground that 


the application was barred by limitation. 
The present suit. was then instituted on 
the roth July 1916 for setting aside the ex 
parte decree, dated the 23rd December 
I9o9g, and the sale held in pursuance of 
that decree and for consequential reliefs. 


The material allegations in the plaint 
are, first, that none of the processes in the 
suit or in execution were served on the 
plaintiff or on his guardian ; secondly, that 
he was not properly represented in the mort- 
gage action, and no legal steps were taken 
for the appointment of a guardian ad litem; 
thirdly,.that the proceedings were fraudu- 
lent from start to finish ; fourthly, that there 
was no legal necessity in respect of the 
mortgage-bond executed by Khikhinda Koer, 
and, lastly, that his mother Lalta  Koer, 
paid her portion of the mortgage-debt 
together, with interest thereon and that; 
in spite of such re-payment, the mortgagee 
“prayed for the sale of the properties 
of Lalta Koer and made the plaintiff- 
defendant No. 3 in that suit.” 


The learned Subordinate Judge found the 
issue as to legal necessity in favour of the 
plaintiff, but he thought that the order of 
the Appellate Court, dated the 8th February 
1913, operated as res judicata, so as to prevent 
him from giving the appropriate relief to the 
plaintif. In the result, he declined to 
consider whether summons had in fact been 
served on the plaintiff in the mortgige 
action, and he dismissed the plaintiff's suit. 
The view taken by the learned Subordinate 
Judge was obviously wrong, or, it is settled 
law that, though a suit does not lie to set 
aside a decree and a sale in execution of 
such decree on the ground that nons of the 
-processes in th: suit or in execution was 
served upon the. plaintiff, suh a suit is 
maintainable if the allegations in th. plaint 
am unt to an attack, not on the regularity 
or sufficiency of the service of summons or 
the proceedings, but on the whole. suft in 
whith the es parte decrec was obt ised as 
being a fraud fiom beginni.g to end. Kha- 
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gendra Nath Mahata v. Praw Nath Roy (1). 

This Court, in appeal, remand«d the case 
to the Court of first instance, for trial of the 
issue whethe notice unde: O. XXXII,:. 5, 
wasin fact se: ved on the plaintiff and:an his 
proposed guardian. The learned .Subordi- 
nate Judge has taken fuither evidence, 
and his finding is, that processes were not 
served on the plaintiff and on his guardian 
in accordance with law. 

The first question that ariscs for our 
consideration is, whether on the allegations 
made in the plaint the. plaintiff is entitled 
to have the decree of the 23rd Decemb r 
1909 and the sale held in pursuance’ of the 
decree cet aside. I Lave said that:a uit 
is clearly maintainable if the allegations 
made in the plaint amount to an attack 
on the whole suit in which the ex -taric 
Cecree was obtained as being a fraud f-om 
beginning to end. But. the question 
still arises, whether we have those necessary 
allegations in the plaint. The word '' fravd" 
does, indeed, occur in the plaint. As a 
matter of fact, as is usual in this class of 
cases, there is an excessiv use of that word ; 
but, as has been pointed out, “‘ with regard 
to fraud, if there be. any principle. which 
is perfectly well settled; it‘is‘that general al- 
legations, however strong maybe the words 
in which they are stated, are insufficient 
even io amount to an averment: of-f-aud 
of which ny Court ought to take notize "— 
Wallingford v. Mutual | Society (2). A 
fair test which w s applied with great 
success by the Judicial Committe in Gunga 
Narain Guptz v. Tiluchram Chowdhry (3) 
is to strike out from the plain. such words 
as “fraud,” “ deceit” “ille al and fraudu- 
lent acts" and so forth, of which there is 
always a grea’ supe fluity, and to see whether 
a case of fraud can be founded on what 
remains. If, after the proc ss of ruthlessly 
striking out those *words, we have nothing 
but an allegation of certain fa ts which 
might be unattended with any fraudulent 
or illegal purpose or charac er, it is plainly 
impossible to investigate a case of freud. 


(1) 29-C. 395; 29 I. A. 99; 6 C. W. N. 473; 4 
Bom. L. R. 363; 8 Sar. P. C. J. 266 (P. C). 

(2) (1880) 5 App. Cas. 685 at p. 697;.50 L. J. 
Q. B. 49; 43 L. T. 258; 29 W. R. 81. os 

(3) 1:5 C. 533; 15 I. A. 119; 12 Ind. Jur. 254; 
5 Sar. P. C. J. 168; 7 Ind. Dec, (N. S.) 939 (P. C) 
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Now;.Wwhat.are: the- facts alleged in the 
plaint ? First; that none of.the processes in 
che: suit: oriin the. execution: Was served. on 
the plaintiffor on his guardian, and, secondly, 
that:he: was'not properly represented im the: 
mostgag2 action. I-shall come to the rest 
of the-allegations presently, but the allega- 
tions which: I:am for the moment considering. 
do- not; .standing:. by ‘themselves amount 
to an averment of fraud. There is nothing. 
necessarily fraudulent«in the failure to serve 
processes: on~a party to a suit’ or to.take 
steps: to havera guardian ad litem assigned 
to.a.minor; and, if.the allegation does not 
necessarily: raise a case of fraud, there is, 
in:my opinion, no case of fraud to be tried 

etween' the parties. But, although the 
Court.will.not regard an allegation.that there 
was a failure on:the part of the plaintiff to 
serve processes: on the: defendant as: an 
allegation of'fraud, the case will assume 
a ‘different. aspect if there are allegations 
im the plaint-which suggest that there was 
no foundation at'all for the suit or that there 
was a fair defence to the suit. Such allega- 
tions, if established, will instantly raise 
the: presumption. that the: failure on the 
part of the plaintiff to serve processes on the 
defendant or to take:steps:to have a guardian 
assigned: to:.the minor, was. deliberate, and 
wasspart of:a carefully planned campaign 
to:snatch a:.decree-in the.absence of. the 
defendant. It is necessary, then, to: see 
whether there-are allegations in. the plaint 
. which suggest that there was no foundation 
for the suit which resulted in the ex parte 
decree.or. that the defendant (the plaintiff 
in the present action) had a fair defence to 
the ‘sutt.. 

'The.plàintiff" asserts that there was no 
Jegalnecessity in respect ‘ofthe bond executed 
by Khikhinda Koer; but.:clearly the defence 
was not. available: to: the plaintiff. The 
-plaintiff:claims, not as the reversionary~heir 
of, Bissesswar Prasad, but, under the: deed 
- of partition executed : by: Khikhinda Koer, 
and, as the heir of-his mother, Lalta:.Koer. 
It will be remembered: that Khikhinda: Koer 
partitioned the estate of her husband between 
her daughters, Radha Koer and Lalta Koer. 
Both Radha- Koer and.lLalta Koer are 
parties to-the: deed ‘of ‘partition, Exhibit Y, 
andare: bound'by-the terms of the deed. 
The deed assümed.that the executants had 
absolute. interest in: the properties; which 
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formed the subject-matter ot the partition, 
aud it proceeded to give to the executants/ 
an absolute interest in the properties allotted! 
to each of them. The 16th clause of the 
deed provided as follows :—‘ That all the 
debts existing up to this time shall im- 
mediately after the execution of this deed: 
be-paid up by the second and third parties’, 
(that is to say, by Radha Koer and Lalta 
Koer) “in equal halves, or they shall exe- 
cute fresh deeds in favour of the Mahajans 
in their own names." ‘There can be no 
room for doubt or controversy that Lalta 
Koer, the plaintiff's mother, took upon her- 
self half the liability in respect of all the 
debts that were existing at the time. of the 
partition. The plaintiff, claiming, as he 
does, under the deed of partition and as the 
heir of Lalta Koer, cannot repudiate the 
debt; and it js worthy of note that it is 
not his case that the mortgage was not 
executed by Khikhinda Koer, or that she 
did not receive the full consideration in 
respect of the mortgage. In my opinion, 
the plea of “no legal necessity " was not 
available to the plaintiff as a defence to the 
mortgage action. 

It was then asserted that his mother 
Lalta Koer paid her portion of the mortgage- 
debt to the mortgagee together with interest 
thereon ; and.that, in spite of such payment, 
the mortgagee ' prayed for the sale of the 
properties of Lalta Koer and made plaintiff 
defendant No. 3 in that suit:’’ It will be 
noticed that there is no allegation that the - 
mortgagee.accepted the payment from Lalta 
Koer: in full satisfaction of his- claim 
against Ier, and released. the" properties 
which, subsequent to the mortgage, were, 
by the deed of partition, allotted’ to: Lalta 
Koer. Such an allegation was; in. my 


opinion, essential, if the: plaintiff desired to 


raise a case of fraud against the mortgagee. 
The: fact that Lalta. Koer paid half the 
mortgage-debt ‘to the mortgagee was admit- 
ted.by him.in his plaint; but. it. by" no 
means follows that, because the. mortgagee 
received half the mortgage. debt from one 
in whom one-half of the equity of;redemp- 
tion. became vested subsequent to.the mort- 
gage, he necessarily consentéd' to: the integ- 
rity. of the mortgage being broken up. He 
was 'ntitlel to.look:to every portion-of the 
mortgaged. properties for satisfaction, so 
long-as-aay portion- cf the: debt: remained 
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‘outstanding ;jand-the, fact that: Lalta :Koer 
paid her -full share of: the; mortgage-debt 
would be no defence to the mortgage action, 
4unless it was alleged jand rproved that the 
„mortgagee consented.to.the integrity.of the 
mortgage being. broken ‘up.and agreed .not 
‘to-pursue his remedy as against-the proper- 
‘ties which fell to the share of Lalta Koer. 
‘There-is one further point in the plaint 


‘filed-in-this suit which requires notice. .It. 


is alleged that there was collusion between 
the ‘mortgagee on the. one: hand.and Khi- 
dehinda.Koer.and Radha Kuer on the. other 
vhand,.and-the -suggestion is that Khikhinda 
‘Koer;and. Radha, Koer, “are secret, partners” 
in the -purchase. of:the properties. No case 
"of collusion. was argued in:the.Court below, 
sand none:has:been- found.in favcur of the 
plaintiff. The grounds .of appeal do -not 
raise ‘such .a-case, and .in the.arguments 
before ‘us “it was -not isuggested that -there 
Was 2 case of collusion to be.tried between 
the-parties. -For-the purpose of our decision, 
We) may-entirely,ignore- those . allegations in 
the.plaint which raise. a case. of.collusion 
-between-the-mortgagee and :Khikhinda Ker 
and Radha ~Koer. 
In my opinion, there was no defence to the 
mortgage action; and, even assuming that 
processes were:not served.on the: plaintiff 
and on;his guardian, and that. the plaintiff 
was not properly represented.in the action, 
at cannot be said that. there. was; fraud. from 
. Start:to:finish. or that the decree. obtained 
by. the mortgagee was obtained. by fraud. 
iItwasthen argued:that the decree obtained 
by -Deonagar Tewari is a nullity:so far as 
the „minors are concerned, rand: that .we 
ought.to disregard it in thesf proceedings. 
The -argumentis based upon two: facts, 
each of which the appellant claims. to have 
established in thisrsuit. -These facts are, 
: first, that notice-of .the appointment, of.a 
guardian for. the. suit was -not.served’ on; the 
minor andaupon:the guardian of the.minor in 
terms of .O, XXXII, 1.33-(4)-of, the Code;.and, 
secondly, that therernwasia distinct violation 
of the : statutory «provision contained in 
Q XX XTI,- r4 (3) of the Code, in+so .far.as 
Hardeo Narain .wassappointed, guardian’ for 
the suitwithout-his consent: On the evidence, 
it jis impossible to say thatithe.notices -were, 
er could havet been, served upon.the minor 
and upon the guardian for the-minor in terms 
of O. XXXII, r. 3 (4). of the Code. Thelearned 
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‘Subordinate..Judge .has.given. good reasons 
for:accepting the ease.of:the plaintiff.om this 
point pand I..entirely:agree with the conclu- 


sion -at -whith he arrived. - -Nor.am ,I :pre- 
‘pared to say that there was not.a-violation.of 


‘the-provision of 0, XXXII, r. 4. (3) :of the 


Code. That rule provides -that .no- person 
»Shall without ;his -consent be appointed 


"guardian for the suit but. there is nothing in 
“the. rule which ‘requires’ the , Court to-recetd 
the consent cf the guardian inthe proceedings 
of the-suit. “fhe order, dated the. 12th? May 
‘1909 :appointing .Hardeo Narain sas- the 
guardian for the «suit runs -as follows ;— 
“Notice for appointment of :a guardian 
adlitem served. -No.objection. filed. :Hatdeo 
Narain is appointed „guardian. rad, litem’ for 
the minor defendant." The orderas-drawn 
"up by. the Court does not show ‘that:Hardeo 
Narain..consented io: act ~as:the-guardian; 
but neither does it:show that ;he-did* not 
consent ;;although „the -form of tthe xorder 
suggests the inference that.he was,appointed 
guardian. because:he.' did: notzjfile:any:óbjec- 
tion. :I have inyself little doubt in my 
mind -that-the “Court proceeded aon the 
assumption that iit "was competent toit 
to.appoint Hardeo-Narain-as.the guardian, 
if there' was no objection- by him. ?But 
such a:conclusion : must ‘be’: more: or iless 


speculative in the absence of: any provision 


in- the: Code requiring: the Court‘ to: récdrd 
the consent in: the-proceedings..of ; the suit, 
But does it follow that, because-there were 
defects.in the, proceedings of the. suit, that 
the decree rendered-by the’ Court: ought:te 
be regarded as null and void'? The.solution , 
of the question has-been rendered: difficult 
by reason of the. conflicting decisions. of 
our Courts, and it.is necessary:to: deal with 
the subject with:.care. : "as 

I think that a .clear distinction :exists 
between a-judgment which is void -and >a 
judgment:which is voideble. An-erroneous 
judgment isa woidable'judgment,-for the 
argument, that :a ‘judgment “is :erroneous, 
assumes both the regularity of theiprocedure 
and-the jurisdiction. ‘of-the: Court.to render 
it. ~An-erroneous’ judgment is.one which, 
though : regularly »rendered,: is :contraty to 
law or facts, and is, therefore, liable to ‘be 
reversed by an Appellate Tribunal. An 
irregular: judgment is ais6}a;voidable judg. 
ment, but the distinction between anerrone- 
ous judgment and an irregular.judgment 
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is this, that whereas an erroneous judgment 
will always be reversed by an Appellate 
Court, an irregular judgment will be reversed 
in appeal or ignored in- a collatetal proceeding 
-only when it is shown that the irregularity 
in the proceedings has affected the merits 
of .the case between the parties. A void 
judgment, on the other hand, is a judgment 
‘where there was a total lack of jurisdiction 
in the Court to render it. Such a judgment 
is a mere nullity. It is not necessary to 
` set. it aside. 
‘ed whenever. it is pleaded, either in support 
of a claim.or in answer to a claim. 

In order, then, to establish that the 
‘judgment in the mortgage action is a mere 
nullity, it must be established that there 
was total lack of jurisdiction in the Court 
to render the judgment. But it is exactly 
in the conception.of jurisdiction that there 
is unfortunately a great deal of confusion 
of thought. As was pointed out in Sukh 
Lal v. Tara Chand (4) and emphasised in 
Hridyanath Roy v. Ram Chandra Barua 
Sarma (5), we must be careful to distinguish 
between the existence of jurisdiction and 
the exercise of. jurisdiction. Where there 
does not exist any jurisdiction to try and 
determine the cause, the judgment is void, 
and it can be impeathed collaterally. But 
where there does exist'such a jurisdiction, 
båt, in-thé exercise of the jurisdiction, the 
Court has.acted' illegally or with material 
irregularity, the judgment is voidable, and 
it cán be vacated in an appropriate proceed- 
ing either by the Court which rendered it, 
or, under our Code, by the Appellate Court, 
cither in appeal or in revision. As was 
said'in the cases.cited, jurisdiction is the 
authority of the Court to hear and determine 
a cause. Now jurisdiction had been classi- 
fied under différent heads by different 
Judges; but I think that we may take it 
that it falls under four different heads; 
(Y) territorial “jurisdictio, (2) pecuniary 
jurisdeiuon, (3) jurisdiction of the subject- 
matter, and (4) jurisdiction of the person. 

Now, there is no doubt that, in the parti- 
cular case, the Court had territorial jurisdic- 
tion, pecuniary jurisdiction and jurisdiction 


(4) - 2 C. L. J. 241; 33 C, 68; 9 C. W. N, 1046; 
2 Cr. L. J. 618 (EF. B). .. 
(3) - 58 Ind. Cas. 806; 31 C. L, J. 482; 24 C; W, 
N, 723; 48.C. 138 (F-B).. -- - 
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of the subject-matter. But it was argued 


‘that it had no jurisdiction over the appellant, 
-as he was not regularly brought before it. 
‘It was contended that a Court acquires 


jurisdiction over a minor, if appropriate pro- 
ceedings are taken under O. XXXII ofthe 


Code and that, in so far as the Court neglected 


to take those proceedings, there was a total 
lack of jurisdiction in the Court to try 
and determine the cause as against the 
appellant. 

I am wholly unable to accept the conten- 
tion. Jurisdiction as to person is conferred 
on the Court by suing the person in a Court 
competent to try the cause as against that 


“person, not by the mode which the Court 


adopts in bringing the person before the 
Court. The Court has authority to try 
a cause as against a person, if that person 
is sued, and in cases coming within section I9, 
section 20 and within the proviso to sec- 
tion 16 of the Civil Procedure Code, if that 
person,'at the time of the commencement 
of the suit, actually and voluntarily resides, 
or carries on business, or personally works 
for gain, within the local limits of its jurisdic- 
tion. Where the condition for the assump- 
tion of jurisdiction as against a person 
exists; the authority of the Court to try and 
determine the cause as against him is com- 
plete, and the mode which the Court adopts 
to bring thdt person before the Court affects 
the exercise of jurisdiction, and not its 
existence. I think this is clear from the . 
numerous decisions which establish that the 
mere fact that summons is not served on the 
defendant does not render the judgment null 
and void. I gannot distinguish a case where 
summons is not served on the defendant 
from a case where notice under O. XXXIT, 
r. 3 (4) is not served on the minor and on the 
guardian of the minor. 'The service of 
summons in one case and the service of 
notice in the other are but modes of exercise 
of jurisdiction when the Court has already 
acquired the authority to hear and deter- 
mine the cause. Nor does the contravention 
of the express provision of O. XXXII, r. 4 (3) 
deprive the Court of the jurisdiction which 
it has already acquired over the cause. 
There are numerous decisions in the books 
which establish that a judgment will not be 
regarded as a nullity. although it kas heen 
rendered in direct contravention of e statu- 
tory provision. It was held in Tasadduk 
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Rasul Khan v. Ahmad Husain (6), that the. 


non-compliance with the requirement of 
section 290 of the Code which provided 
that no sale shall take place “‘ until after 
the expiration of at least thirty days in the 
case of immoveable property, calculated 
from the date on which the copy of the 
proclamation has been fixed up in the Court- . 
house of the Judge ordering the sale is a 
material irregularity, but that its effect 
is not to make the sale a nullity without 
proof of substantial injury to the judgment- 
debtor. In Malkarjun v. Narhari (7) the 
question which the Court had to decide was 
whether a sale which took place after notice 
had been wrongly served upon a person 
who was not the legal representative of the 
judgment-debtor's estate, could be considered 
a nullity. What happened was that after 
the death of Nagappa, the judgmert-debtor, 
the decree-holder applied for execution of 
the decree “against defendant } Nagappa, 
deceased, by hisheir and nephew Ramalinga." 

As it happened, Ramalinga was not the heir 
of Nagappa, and he came and informed 
the Court that he was not the heir of Nag- 
appa, that the daughters of Nagappa were 
. the heirs, and that he was not in possession 
of the estate of Nagappa. The Court in- 
formed him that the application was not 
against his property, but against the estate 
of the deceased, and that, if his property 
should be attached, he would have his 
remedy after attachment. And so the sale 
took place, and the' property was purcbased 
by the defendants, who happened to have 
a mortgage on the property. The suit 
in which the question arose was by the heirs 
of Nagappa, and it was a suit fer redemption 
in which they ignored the fact that a sale 
had taken place and that, at that sale, the 
. decree-holders had purchased the property. 
]n order to succeed, it was necessary for 
them to establish that the sale was a 
nullity ; and the defendants contended that, 
however erroneous the order of the Court 
might bave been in directing the sale of the 
property in a proceeding, not against the 


(6) 2r C. 66;20 I. A. 176; 17 Ind. Jur. po 343 
6 Sar P. C. J. 324; Rafique and Jackson's P. C. 
No, 131; 10 Ind. Dec. (N. s.) 676 (P. C). 

(7) 25 B. 337; 5 C. W. N. 16; Se a 
20 CURIOUS dean 7 Sar. P. C J. 739 
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heirs of Nagappa,. but agatnst strangers, the 
Court acted with jurisdiction, and it could 
not be said that the sale was a nullity. 
The argument advanced on behalf of the 
defendants was upheld by the Judicial 
Committee. ''It is not disputed" said 
Lord Hobhouse in delivering the judgment 
of the Board, “ that if the Court took pro- 
ceedings wholly without jurisdiction the 
plaintiffs would remain unaffected by them, 
and two.of the learned Judges below go the 
whole length of affirning that the Execution 
Court had no jurisdiction, But a decree 
had been made, and partially, though to a 
‘minute extent, executed against Nagappa ; 

and his estate was liable to make good the 
balance. “To enforce this liability was within 


the jurisdiction of the Court. Ifajudgment- — 


debtor dies before full execution of a decree 
the creditor may apply for execution against 
his legal representative. To receive that 
application 1s part of the Court's jurisdiction, 
In point of fact the application made was 
against.'the estate of N agappa', and in 
another column Ramlingapa is named as 
his heir. The Court had jurisdiction to 
receive such an application and either to 
reiect.it as defective or to order some further 
proceedings If Ramlingappa had actually 
been successor-in-title nobody could have 
objected to the regularity of the proceedings. 
If there had been a dispute who.was heir 
or whether the property had or had not 
devolved upon the heir, it was for the Court 
to determine such matters for the purpose 
of the execution. If it had been found 
impossible to discover whether any represen- 
tative of the deceased was in existence, it 
was for the Court to say what steps should 
be taken. All these matters, which might 
involve questions af nicety, were for the 
Court to decide. It is clear that the juris- 
diction was not lost. for the reason that 
the form of application might be open to ex- 
ception. How was itlost afterwards? The 
Code goes on tc say that the Court shall 
issue a notice to the party against whom 
execution is applied for. It didissue notice 
to Ramlingappa. He contended that he 
was not the right person, but the Court 
haviug received his protest decided that 
he was the right person, and so proceeded 
with the execution. In so doing the Court 
was exercising its jurisdiction. It made 
a sad mistake, it is true; but a Court has 
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iurisdiction.to decide wrong as well as right. 
‘If it decides wrong, the wronged party. can 
" only take the course prescribed by law for 
setting matters right; and i$ that course 
is not taken the decision, however wrong, 
;cannot be disturbed. "Phe real complaint 
there is that the Execution {Court construed 
-the.Code erroneously. Acting in its duty 
zio make the estate of Nagappa available 
for ipayment of ‘his debt, it served "with 
. notice a person who did not legally represent 
ithe estate, and on objection decided that he 
"did represent it. But to treat such an error 
-as'destroying the jurisdiction .of the Court 
is. calculated -to introduce great confusion 
.into the administration of the law. Their 
. Lordships agree with the view of the learned 
. Chief Justice that a purchaser cannot possibly 
“judge of such matters, even if he knows the 
-fact ; and that if he is to be held bound to 
.inquire into the. accuracy of the Court's 
conduct of its own business, no purchaser 
„at a Court-sale would be safe. Strangers 
to a suit are justified in believing. that the 
Court has done that which by the directions 
of the Code it ought to do". In Hridyanath 
Roy v. Ram Chandra Barua Sarma (5) the 
question for the consideration of the Court 
- was whether an order for withdrawal of a suit 
with leave ‘to institute a fresh suit under O. 
, XXIII, r. 1 of the Code where there is nothing 
"tg indicate that the Court was satisfied that 
the suit must fail by reason of some formal 
defect, could be regarded as an order without 
jurisdiction, and therefore, null and void. 
Mookerji, A. C. J., in delivering the unani- 
. mots opinion of the Full Bench, pointed out 
* that what was done in the exercise of juris- 
diction could not be regarded as having 
been. done without jurisdiction. It is need- 
Jess to pursue the subject any further ; for, 
though a-discordant note has been struck 
here and there, the Indian Courts have 
recognized the principle: that disobedience 
* ‘of-any-particular provision of the. Statute 
does not necessarily affect the jurisdiction of 
the Court to try and determine a suit. 

‘In England, a judgment against a minor 
in which the minor did not appear, and no 
guardian was appointed, is regarded as.a 
judgment irregularly obtained, and the 
Qourt which rendered the judgment has 
power to set it aside and all subsequent 

. proceedings for irregularity without going 
into the. question whether there was a 


defence on the merits. See . Jarman WV 


Lucas (8), Lushington v. Sewell - (9), 
Hall v. Scotson. (19). But, under the Civil 
Procédure Code, “ no decree shall-be reversed 
or substantially varied, nor shall any case 


“be remanded, in appeal.on account of any 


ree error., defect or irregularity in any 
proceedings.in the suit not ‘affecting the 
merits:of the case or the jurisdiction of the 
Court.” I am not overlooking: the fact 
that section 99, Civil-Procedure.Code, deals 
with the power of the Court in appeal when 
any .error, defect, or irregularity in the 
proceediugs is brought to its notice; but I 
think that our.Code has adopted the principle 
that, where the question is not one. affecting 
the jurisdiction of the Court, but one affecting 
the regularity of the proceedings, the Court 
will not interfere unless there is, a defect 
on the merits. 

I have said that the mere fact that the 
Court has disobeyed any particular provi- 
sion of the Statute is not sufficient to establish 
that there was no.jurisdiction in the Court 
to render judgment in the case. But where 
the disobedience: leads. to this. result that, 
as a consequence of the disobedience, there 


is no.-proper party to the suit, the case is. 
. different. It is. one. thing to say that the 
‘Court -has not adopted the appropriate 


procedure “to -require the attendance of a 
party before it ; it is another and a.different 


. thing to say that, as a result of the disobedi- 


ence of any particular provision of: the 
Statute, there is no proper party to'a suit. 
The Court has no jurisdiction to render 
judgment against one who is not a party 


.to the suit, though it has jurisdiction to 


render judgment. against one who is a - party 


‘to the suit, but who has not been brought 
“before it-by reason of.the failure. on the 


part:of the Court. to follow the particular 
procedure.laid«down in the Code. The one 


‘affects the-existence of the jurisdiction of 


the Court rthe other affects the: exercise of 
it. To take.a simple case, a minor is not 


a party to the suit, unless he is represented 


in the.record of the suit by a guardian 
competent to act as such. Where the 
record of the suit itself shows that the miror 


(8) (1863) 15 C. B. (x. S.) 474; 33 L. J. C. P. 155; 
I2 W. R.:202; 143 E. R. 870; 137 R. R. 612. 
m (1821) 6 Madd. 28; 56 E. R. 999. 
: (1o) (1853) 23 L. J. Ex. 85; 9.Ex. 238; 2 W.R. 
103; I 56 E. R, 102; 96 R, R. 688. 
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{s- wholly unrepresented, ʻor- that: hetis- re- 
presented‘ by -a guardian: ‘disqualified -from 
‘acting as such. guardian under’ the. express 
provision -of' the: Statute, the-resült:is that 
the minor is not: properly a-party to‘the 
suit, and ‘a judgment rendered «agàinst:the 
minor is without jurisdiction and null and 
void. 'But-where"he ‘is- properly a party 
‘to‘the -suit, and -he^is properly: a: party -if 
he isrepresented in the:record- bya guardian 
not'disqualified from acting, the jurisdiction 
of the Court to try and ‘determine the cause 
as against the minoris complete, arid such 
jurisdiction will not! be ousted-on proof that 
the Court did not follow'the appropriate 
procedure for the appointment of the guard- 
ian. 
suit that must decide the question of jurisdic- 
tion ; and where the record, on the face oft, 
shows: that the: minor was properly a- party 
to-the suit, the judgment rendered: in-stich 
a'suit-will-not-be declared a-^nulity in a 
collateral proceeding brought to impeach its 
validity ; though it may be set aside if it-is 
shown'that the défect or the irregularity 
in‘the proceedings affected the merits of the 
case “between “the parties. 

I think, this was the view .of the Judicial 
Committee in: the case of Waltan-v. Banke 
-Behari Pershad “Singh (11) which, in any 
opinion, is decisive of the case before us.-The 
facts were these. In 1873 a mortgage was 
executed by one Tilakdhari Singh in favour 
of Wahid Ali to secure Rs. 8,000 advanced 
by the latter to the former. "Tilakdhari 
died in 1880 and in 1881, Muhammad Zahurul 
Haq, the son. of ‘Wahid Ali brought.a suit 
upon the mortgage against 'the sons. of 
Tilakdhari cf whom the * plaintiffs 
were .minors. ‘As a question -was ‘raised 
whether the-minors-were'in fact-sued, it is 
material ‘to -set out- how ‘the defendants 
were cited in the cause title. ‘They -were 
cited-as follows: ‘Babu Gajadhar Pershad 
Singh,"major son, and M usammat-Moti Rani 
Koer, mother arid guardian-óf'Bábu Sidhesser 
Pershad “Singh, Babu ‘Banke ‘Behari -Singh, 
Babu ‘Awadh Behari Singh and’ Babu Birj 
Behari Singh, ‘minor sons, heirs: of "Babu 
Tilakdhari Singh.” ‘Section 443:6f the Oóde 
provided that ‘“where-the-defendant to+a 


(11)..30. C, 1021:at p. 1031; 30 I. A. 182; 4 C. W. 
N. 774;,5 Bom. L. R. 822;.8 Sar, Pi Cc]. 512 
(P. s E 
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suit is:a minor, the Court, om"being satisfied 
of'the fact of his minority, shall appoint 
a-proper person to be guardian for the .suit 
for-such-miuor,*to put ir the ‘defence of such 
minot, end. generally: to ‘act on his: behalf 
in: the conduct of'the cese. ' "No formal 
‘order appoiriting 'Moti' Rani "Koer as the 
guardian:for the'minors was 'drawn up by 
the Court, and «there was no appedrance 
in the sit itself by Moti Rani Koer on 
‘behalf-of the minors. -Ori the zoth October 
188r ‘Muhammad Zahurül Hag óbtained a 
anortgage-decree arid ‘subsequently purchased 
the share-now sued'for in execution of: his 
decree. | | 
JIn'1897, the persons who -were- sucd as 
iminors"in the ‘mortgage action. instituted.a 
suit ‘for a ‘declaration that the mortgage- 
decree: and the sale held' in pnrsuance òf 
the-‘deeree-were ‘null and void as against 
them-and-for recovery of possession of the 
Share^which had passéd at the ‘auction-sale. 
‘The *laint ‘stated 'that the mortgage ‘in 
question was improperly executed. by Tilak- 
dhari Singh “without legal necessity or 
justification, and “for “immoral , purposes, 
and that Whatever money-he received u nder 
1t was spent/for such: purposes, none of it 
‘being-applied for the benefit of the faniily: 
that,-at-the date of the mortgage "Tilakdhazi 
and “his branch of the .family' "formed 
part of a: joint family -of which: his: elder 
"brother; BaijwSingh, was Karta or managing 
member, the plaintiffs ‘being children of 
seven years and under, that the suit on: the 
mortgage-was prosecuted against the present 
plaintiffs without ‘the appointment or, pre- 
sence in the suit-of'any guardian on their 
behalf; that none óf the processes in' the 
suit or in the execution" of the décree was 
served -upon them, or'upon any, gnaidian 
in their-behalf; or even. upon their mother : 
and that^all-the proceedings in the stit, 
including ‘the sale, “were fraudulent. “It 
will be-notieéd'thàt the’ plaint raised a 
defence to the mortgage suit on the. merits, 
and ‘contained: an. attack on’ the regülarity 
of ‘theproceedings “adoptéd “by the ‘Court 
in the-mortgage suit. The learnéd’Subotdi- 
nate Judge held-that the ‘mortgage was exe- 
cuted: for -the'full-consideration of -Rs.’8 090 
and that the money was applied for family 
purposes and not immordally. ‘He disbelieved 
the evidence óf the-plaintiffs as to-the dis- 
sipated -¢haracter -èf "'PiláEdhári ~ and 
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he found that Tilakdhari owas not 
joint with his brothers at the date of the 
execution of the bonds. He accordingly 
decided the merits against the plaintiffs, 
and came to the conclusion that there was 
no defence to the mortgage suit. On the 
question whether the minors were at all 
sued, he held that the suit was ‘‘ substantially 
directed against the minors and they cannot 
say that they were not parties to it.” On 
the question whether Moti Rani Koer was 
a proper person to be the guardian of the 
minors, he said that the minors were residing 
with her and that there was evidence that 
“ she preferred an appeal on their behalf.” 
Ás this passage is open to misconstruction, 
it ought to be pointed out that the act of 
Moti Rani Koer in preferring an appeal on 
. behalf of the minors to which the learned 
Subordinate Judge referred was an act in 
another proceeding altogether, and not in 
the mortgage suit or in any proceedings 
arising out of the mortgage suit, As the 
view has been taken in some of the cases 
to which I shall presently refer that, though 
there was no formal order appointing Moti 
Rani Koer as the guardian of the minors 
for the suit, she actually appeared in the 
suit and took various steps for the protection 
of the minors, I have thought it necessary 
to examine the original record of the case 
, brought by the minors to see if there is any 
justification for the view in the evidence 
that was adduced in that case. I find that 
Moti Rani Koer did not enter appearance 


in the mortgage suit, and took no part in. 


it either on her behalf or on behalf of the 
minors. There was no suggestion that she 
did enter appearance or in any way protected 
the interests of the minors; but, as the 
learned Subordinate Judge pointed out, 
since there was no defence on the- merits, 
‘it cannot be said that her silence has 
prejudiced the plaintiff.” In considering 
the question whether she was fit and proper 
person to act as the guardiaa of the minors, 
the learned Subordinate Judge pointed out 
that there was evidence that she had pre- 
ferred an appeal on behalf of the minors. 
On examining the record, I find that that 
appeal was preferred in an execution matter 
in which Ghamandi- Singh, Harshéwak 
Singh and others were decree-holders, and 
not in the mortgage suit which was a suit 
by Muhammad Zahurul Haq. Dealing next 


INDIAN CASES. 


[1923 


with the question whether the minors were 
properly represented iu the mortgage suit, 
the learned Subordinate Judge conceded that 
' no formal order appointing the guardian 
was drawn up," but he thought that “ the 
Court must be deemed to have sanctioned 
the appointment, as it had before it the 
names of the minors and of their mother 
as guardian " and he came to the conclusion 
that, as there was no defence open to the 
widow, “it cannot be said that her silence 
has prejudiced the plaintiff." In the result, 
he dismissed the plaintiff's suit. On appeal, 
the Calcutta High Court refused to consider 
the question whether there was any defence 
on the merits, for it came to the conclusion 
that, if the minors were not properly re- 
presented in the action, the decree was a 
nullity, and the minors could disregard it. 
Dealing with the question whether the 
minors were properly represented, the High 
Court said as follows :—'' Section 443 of the 
Code of Civil Procedure is imperative upon 
this point; the Court after satisfying itself 
of the fact of minority, is bound to appoint 
a proper person to act on behalf of the 
minor in the conduct ‘of the case. From 
the proceedings in the mortgage suit, it 
seems clear to us that the Subordinate 
Judge never directed his attention to the 
question of the minority of these defendants 
or to the appointment of a proper guardian 
on their behalf; and there is nothing from 
which we can presume, as the lower Court 
his presumed, that the Court before which 
the mortgage suit was pending ever sanc- 
tioned, expressly or impliedly, the appoint- 
ment of the minors' mother as their guardiau 
ad liem. The High Court accordingly. 
allowed the appeal, and made a declaration 
to the effect that the share of the plaintiffs 
could not be properly held to be liable under 
the mortgage-decree, or to have passed by 
the sale. The defendants carried an appeal 
to the Judicial Committee and the Judicial 
Committee reversed the decision of the 
High Court, and restored that of the Sub- 
ordinate Judge. The Judicial Committee 
agreed with the view of the High Court 
that the rules laid down in section 443 
should be strictly followed, but it did not 
agree with the view that a defect in following 
those rules was necessarily fatal to the 
proceedings. And dealing with the argu- 
ment that the minors were not properly 
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represented, the Judicial Committee said : 
as follows :—“ It appears to their Lordships 
that they were effectively represented in 
that suit by their mother, and with the 
' sanction of the Court. ..... There is nothing 
to suggest that their interests were not duly 
protected. The only defects that can be 
pointed out are that no formal order appoint- 
ing the mother of the now plaintiffs to be 
their guardian ad litem is shown to have 
been drawn up...It has not been shown ~ 
that the alleged irregularities caused any 
préjudice to the - present plaintiffs ; nor 
indeed could there well be any, since it has 
beén found that the original debt was one for 
which’ the present plaintiffs: were liable. 
Their’ Lordships are of opinion that the 
defects of procedure alleged in this case are 
at most irregulatities which, under section 
578 of the Civil Procedure Code, would not 
have furnished ground for reversing the 
, proceedings in the former suit, if they had: 
been raised upon appeal in- that suit". I 
regard the decision of the Judicial Committee 
as establishing that the failure to comply’ 
with the provisions of section 443 of the old 
Civil Procedure Code is a defect'of procedure 
which will not be-fatal to the suit, unless - 
it is shown that the defect or irregularity in 
the proceedings has affectéd- the merits of 
the case. Section 578 of Act XIV of 1882 
corresponds to section 99 in. the present 
Civil Procedure Code. 

If, as the Judicial Committee has ‘held, 
the failure to comply with section 443 of 
Act XIV of -1882 corresponding with O. 
XXXII r. 3 (1) is not fatal to the suit, on 
what ground can it be urged that the 
failure to comply with the provistons of O. 
XXXII, r. 3 (4) and O. XXXII, r. 4 
(3) will render the decree null and void, 
although it is shown that the failure to 
comply with those provisions hás not afféct- 
ed the merits of the case? It is argued-that: 
these are new provisions, and -that there 
are distinct prohibitions contained in these 
` provisions. But theré was just as much 
prohibition in section 443 of-Act XIV of 1882 
as there isin O., XXXII, r3 (4) and O.' 
XXXII, r.-4 (3). of the new Code. 
reason is there for suggesting that, though 
the failure to comply. with the provisions 
of O. XXXII, r. 3 r)—section 443 of the 
old Act does. nof affect the jurisdiction of 


he Court, the-failure-to comply with. the "P. 
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'to- the jurisdiction of the Court.” 


What . 
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ENG of O. XXXII, r. *3 (4) and O. 
does affect its jurisdiction ? 
All these different provisions stand on the 


'same footing and are intended to secure 
'& fair trial 


of the tase where a minor 
isa party to the suit. The argument, in my 
opinion, proceeds on a -fundamental mis- 
conception that that which is, or'ought to 
be, an exercise of jurisdiction is prérequi- 
site to the existence of jurisdiction.. As 
a distinguished American writer has said: 


“But if a judgment is rendered by a Court ` 


having jurisdiction of the parties and sub- 


ject, it is held, by the great preponderance `’ 


of authorities, that it will not be void be- 
cause the defendant was ‘an infant ‘and no 
guardian ad litem was appointed, although 
it will be irregular? and- liable to reversal 
or voidable on a proper proceeding for that’ 
purpose. Thejiheory is that the appoint- 
ment of a guardian is not a prerequisite 
See 
Black on Judgment, Volume I, section bus 
If it were not for the ' opinion expressed 
by a learned and distinguished Judge, -I 
should have said without hesitation that 


he decision of the’ Judicial Committee 


in the case to which I have referred is 


‘decisive of this case. ; i 


` In Bal Kishen Le bs: Topeswar Singh (12) 
Moorei, J. (sitting with Carnduff, T.), 
took tke view that a decree passed in a suit 
to enforce a mortgage executed by the 
father was a nullity so` far as'the minor 
011 was concerned if the father.were appoint- 
ed guardian ad litem without his consent ' 
and he did not appear in the suit and- pro- 
tect the interest of the minor. The learned 
Judge: distinguished the case of Walian v. 
Banke Behari Pershad Singh (xi) and - 
thought that the case of Khtarajmal v. 


Daim. (13\ was applicable to the facts of the : 


case. The ground of distinction, according 
to the iearned. oe is this, that whereas 
in Wahan s case (ir) the minor was pro- 
perly represented on the face of the record 
by a competent guardian, in the case before - 
him the minor was not so represented, 


Dd I4 Ind. Cas. Bas: 15 C. L. J. 446; z7 C. We 


Tay 32 C. 296; 9 C. W. N. 201; 2 A. L. J. 7" 
7 Bom. L. R. z 1 C. L. J. 584; 32 I. A. 23; 8 Sar. 
C. T. 734 (P. `C Je ; 
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With:all respect, I:am~ unable to take: this 
view. “It is quite true that, in the case 
before his Lordship, ‘the. father did not 
intimate , his acceptance of the office of 
the guardian ‘ad litem; but neither did 
the mother in Walian's.case (11). The 
record ‘in-each case-showed ou the face 
of it, ‘that a guardian ad litem had’ been 
appointed for the minors, but in neither 
of the cases did the guardian ad litem 
actually appear and contest the suit on be- 
half of the minor. ‘The only distinction 
which can be suggested is that in Wahan s 
“ case (11) it was the mother who was appoint- 
, ed the guardian ad litem, whereasin the case 
before his .Lordship the father who had 
executed the mortgage-bond was so ap- 
pointed. Mr. Justice Mookerji thought that, 
‘there being a conflict of interest between 
thefather and the son, it was not competent 
to the Court to appoint the father as the 
guardian for the minor son. With great 
respect’ to the learned Judge, I am quite 
unable to take this view. -A person is said 
to have an interest adverse to that of an- 
other whenone interest is capable of being 
enforced against the other. In a partie 
tion -action, the interest of the father is 


clearly adverse to that of the son. But- 


in a stit to enforce a mortgage-bond exe- 
cuted by the father, it is difficult to see 
how the interest of the father can be regar- 
ded as adverse to that of the son. It is 
quite true tbat in such a suit it is open to 
the son to question the validity of the mort- 
gage-bond. but such a defence is clearly 
in the interest of the father, for if the 
defence succeeds, the bond as a whole must 
fail, The case of Khiarajmal v. Daim (13) 
' is, cin my opinion, a different case. The 
facts of that case were these. By certain 
transactions, certain properties became vest- 
éd in the following persons in, definite 
shares: Nabibakhsh and his brother Ali- 
bakhsh, Naurez, Bugro, Sanwan and Khan 
Mohammad. In 1874 two mortgages were 
executed by them, one in favour of Tek- 
chand and his partner Kodumal, the prede- 
cessors-in-title of the defendants, the other 
in favour of Tekchand, Kodumal and Wali 
Ram. Between 1874 and 1878, the follow- 
ing changes took place in the family of the 
mortgagors, Naurez died leaving a widow 
and four childeren including Amirbaksh, 
Khan Mohammad died leaving .seyen 
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children including Kadurbaksh, and 
Sanwan died leaving a widow and four 
children including Sumar, On the 4th 
June 1878, the following transactions 
‘took place, first, Nabibakhsh’ on behalf 
of himself and Alibakhsh executed a mortgage 
of a.moiety of the property in favour of 
Kodumal and Tekchand. by which the debts 
created hy the previous mortgages of 1874 
were satisfied so far as Nabibakhsh and 
Alibakhsh were concerned ;- secondly, Ka- 
durbaksh, one of the childern of Khan 
Mohammad, purported to convey the share 
of Khan Mohammad in the property which 
he described as his share to  Bugro in 
consideration of a sum of money which 
was taken to be “his share” of the mort- 
gage-debts created by the two mortgages 
of 1874 which Bugro agrees to pay; thirdly, 
Bugro,  Sumar, one of the children of 
Sanwan and Amirbakhsh, one of the child- 
ren of  Naurez, purported to mortgage 
the other moiety ot the property to Kodu- 
mal and Tekchand, by which the debts 
created by the mortgages of 1874 were 
satisfied sofar as Naurez, Khan Mohammad, 
Sanwan and Bugro were concerned. It 
will be noticed that, by the transactions 
of 1878 the entire sixteen annas of the prop- 
erty passed into the possession of Kodu- 
In 
1878 sometime before the execution of 
the mortgages, Kadumal and Tekchand com- 
menced a suit (Suit No 160 of 1878) against 
“ Naurez deceased by his legal represen- 
tative, Amirbakhsh, by his guardian, his 
uncle Alahnawaz’’ and certain other per- 
sons to recover a sum of money on settled 
account. 4t will be noticed that the suit 
was neither in form nor in substance a suit 
against Amirbakhsh. The suit was against 
the.estate of Naurez, and Amirbakhsh 
as one of the.five heirsleft by Naurez could 
not.be said to represent the estate of Naurez 
nor could the share of Amirbakhsh be pro- 
ceeded against in the suit, for, asI have said; 
the suit was not against Amirbakhsh per- ` 
sonally. That suit was compromised for 
the sum of. Rs. 519, and default having been 
made, the land standing in Naurez's name 
was sold to Ubhoromal who transferred 
it to Darianomal. One of the questions 
which the Judicial Committee had to conside, 
was whether the equity of redemption which 
belonged to the estate of Naurez was effec. 
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tively sold in a suit to- which: the estate: 
of. Naurez was not a.party. It may be: 
mentioned that Darianomal: .was: the: 
Gomasta ofthefirm of -Koduntalt ands Tek: 
chand and was their bemamidar: in-the-purs 
Chase. In 1879 another suit was commenced; 
this-time.by. Waliram agaist Nabibakhsh;. 
Bugre,. Sumar, Kadurbakhsh and: Amir- 
bakhsh described as." a minor aged: about: 
I4. years, legal: representative» of? Naurez: 
deceased, by: his guardian, his uncle Adahe- 
nawaz-^' to-recover a sum of money im res- 
pect: of. his share: of the sum; due: under thes 
. mortgage to himself and his-partners of 18742 
It will be remembered that:the mortgage: 
in ‘question: had been’ executed by: Nabi 
bakhsh~ (om behalf of: himself. and: bis> 
brother Alibakhsh), Naurez, Bugro, Sanwan. 
-and Khan Mohammad. 'The-suit as. con- 
‘stituted could: not be regarded: as. a' suit! 
against Sanwan;, Khan. Móhammad. and: 
Naurez, since ati the date: of the: institu- 
tien of the suit they were already: dead 
and. the legal. representatives in" whome 
“their: respective: estates: had: vested" were 
not:citéd as. defendants in the action. Se: 
far as; Alibakhsh: ist concerned; he was: 
properly represented: in the:actionby Nabi 
bakhsh: who had executed^ the: mortgage: 
onm behalf of: Alibakhsh as:well as‘ofi 
himself  Andithough Alibakhslo was: living: 
and was not citéd as-ai defendant, no objec= 
tion: could be: taken. to: the" constitution: 
ol: the suit’ so 'far.'as her was: concerned. 
The: proceedings:in’ the suit” were" some? 
what.extraordinàry: ‘The: names of Sumar: 
and: Kadurbakhsh wérervstruek off: from. 
the:record of:the:suit, and. on an. applicaz 
tiow: by Waliram,.Nabibakhsh, Bugro: and 
Alahnawaz, the: matters in. dispute were! 
referred to^ the arbitration, of Kodumal; 
the partner: of. Waliranr; Shortly after- 
wards: Nabibakhsh^ died, and  his^ heirs 
were properly brought: onthe record»; but 
the: death: of. Nabibakhsh had: a2 material 
effect. on: the constitution:. of: the suit im 
regard to:Alibakhsh.. Alibakhsh; asil have 
said, was: not a:party to ‘the suiti but 
Nabibakhsh: had executed: the mortgage ‘on 
hisibehalf,.and, as:the: Judicial Committee 
poimtedout; iti might ‘be: possibly held: that 
Nabibakhsh‘s- authority! extendéd tovrepre- 
senting: Alibakhsh- inu Waliram’s:guit, But 
by! no^ possibility could it. be considered 
that hetwas:represented: by the -heirsi-of ‘the 
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deceased: brother, The arbftrator: im dite 
course made his-award:by which.ne directed 
that Walirem: should. recover. a' sum. of 
money from Bugro and from: the. estates.oi 
Nabibakhsh,.Sanwan, Khan Mohammad and 
Naurez respectively in certain instalments’ 
and- the. Judge passed a decree in terms.ot 
the award. It will be noticed: that’ there 


was no decree against: Alibakhsh,. and: the 


decree as against. the -estates: of. Sanwan;, 
Khan: Mohammad and Naurez- was’. open 


to. the objection. thatithose estates. wera . 


never sted; Execution followed the: decree; 


andthe properties, the subject: .of the 
item. 


imortgage (except: a particular: 
which was taken -to belong. to Naurez: and 
which. was sold'im execution of Tekehand 
and Kodumal’s: decree hereinbefore. stated) 
were sold to’ Darianomal, the. benamedar 
of the firm of which Tekchand and: Kodu- 
mal were the- partners. Thus the eguity 
of redemptiom inthe mortgaged.. properties 
apparently passed’ to: the mortgagees- as 
a result' of: the two executions sales: ` 


The: suit: im which: the question: of. the 
validity of the execution sales. was: raised: 
was: instituted. by Alibakhsh, by therheits 
of Nabibakhsh, by: the heirs. off Naurez; 
by” the heirs -of Sanwan, by the heirs; of 
Khan. Mohammad, and. by' the: heirs- of 
Bugro, and the suit was one for the redemp» 
tior.of:the mortgages. Bugro;. it appears; 
had: died: prior: to: the: institution. of the cre: 
demption. action. The question. which: the 


Judicial. Committee: had: to :consider: was 


whether the: equity of redemption: not 


‘only: purported. to be; but wast im: fact; 


sold under the money:decrees. Their:-Lord? 
ships conceded that the sales’ could: not. be 
treated ‘as void: on the ground. oft. any: mere 
irregularities of procedure in’ obtaining 
the decrees or in the execution: of them; 


but they were of opinion that: the” Court’ 


had no jurisdiction: to: sell the property: of 
persons who’ were: not: parties to: the: suit 
or: properly represented" im the. record: 
There is no: doubt whatever in- my: mind! 
that what the Judicial’ Committee: did con: 
sider was : whether:the record: itself. showed 
that.the suit had beem brought: against the 
persons‘against/whom’the ‘decrees- were ob- 
tained not whether, apart-from. the record 
the'suit: could. be-regarded asi a-suit.against 


those persons, having! regard to- the: rulés 


» 


- In 


or recognised by the Courts. 

The Judicial Committee aden the 
case of each of the mortgagers separateiy, 
and found that the estates both of Nabi- 
bakhsh and Bugro were sufficiently re- 
presented for the purpose of the suit, and 
that their shares of the equity of redemp- 
tion in the property sold in execution of the 
decree obtained by Waliram were bound by 
the -sale and were, therefore, irredeemable. 
regard to  Alibakhsh, the Judicial 


Committee pointed out that he was 


. not a party to the suit and that there was 


.no decree against him, and that conse- 
quently the Court had no jurisdiction to 
sell his share. In regard to Sanwan and 
Khan Mohammad, the Judicial Committee 
had no difficulty in holding that their shares 
did not pass by the sale.: In the 
place, their, estates were not represented 
in action, in. the second place, Sumar 
(one of .the heirs of Sanwan) and 


Kadurbakhsh, (one of the heirs of Khan. 


Mohammad) who were sued in their per- 
sonal capacities, were dismissed from the 
suit, and they werein no sense parties to 
the suit when the decree was passed against 
them. There is. no difficulty. in under- 
standing the decision so far, but from 
_ what their Lordships said in regard to Amir- 
 bakhsh, one of the heirs of Naurez, it has 
been assumed that the.Judicial - Committee 


, has.decided that a decree obtained against 


a minor without a proper appointment 
.ofa guardian is a nullity so far as the minor 
is concerned. In my opinion,. no such 


* conclusion can be based on what was actual- 


. ly decided in the case, though there are ob- 


servations in the judgment of Lord Davev 
which may support the contention. In order 
to understand the point, itis necessary to 
repeat that Amirbakhsh was a party to 


- both the suits, not in his personal capacity 
* but as the legal representative of Naurez. 


Now, Naurez ‘had left a widow and four 
children; all of whom were his heirs under 


' the Muhammadan Law, and by no possi- 


bility could it be considered that the 


. estate of Naurez was all represented in the 


actions. This, in my opinion, was the basis 
of the decision of the Judicial Committee, 
though ti .was pointed out by Lord Davey 
that Alahnawaz was not the guardian of 
- Amirbakhsh and had never been appointed 
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, of procedure ‘laid down in the Code as such by the Court. It was for this 


reason that the Judicial Committee discussed 
the question whether the estate of a 
deceased debtor could be represented by one 
member of the family. In dealing with 
this question, the Judicial Committee said 
as follows:—“ The Indian Courts have 
properly exercised a wide discretion -in 
allowing the estate of the deceased debtor 
to be represented by one member of the 
family and in refusing to disturb judicial 
sales on the mere ground that some members 
of the family, who were minors, were not 
made parties to the proceedings, if it appears 
that there was a debt justly due from the 
deceased, and no prejudice is shown to the 
absent minors. But these are usually cases 
where the person named as defendant is 
de facto manager of a Hindu family, proper- 
ty, or has the assets out of which the decree 
is to be satisfied under his control.” After 
distinguishing the case of Malkarjan v. 
Narhari (7) on the ground that there was 
a decision in that case, an erroneous 
decision, it is true, but still a decision to the 


effect that execution could proceed, although - 


the estate of the deceased debtor was not 
represented in the execution proceedings,— 
their Lordships stated their. conclusion 
in these words: “Their Lordships think that 
the estate of Naurez was not represented 
in law or in fact in either of the suits, and 
the sale of his property was, therefore, with- 


out jurisdiction, and null and void. Nor. 


can they hold that the share of Amirbakhsh 
himself in his father’s estate was bound.” 
I think it follows from this passage that 
what the Judicial Committee actually 


decided was tĤat the sale of property belong- - 


ing to a pe:son or to an estate in execution 
of a decree in a suit in which that person 
or that estate is not represented is without 


jurisdiction, and null. and void. As the: 


last sentence in the passage cited is open to 
some misconception, it ought to be pointed 
out that Amirbakhsh was not the debtor 
and that he could not in law, and was 
in fact, sued in his personal capacity, and 
that gua his own share in the property 
inherited by. him, he.was in the same posi- 
tion as if he was not a party to the suit. 
. It was strongly pressed befo e us that 
Lord Davey was undoubtedly impressed 
by the fact that Alahnawaz was not the 


guardian of Amirbakhsh and was not 
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appointed as such by” the, Court. That 
undoubtedly is so, but, so far as this point 
is concerned, the case cannot be distin- 
guished from the case of Walian v. Banke 
Behart Pershad Singh (11) which was cited 
before their Lordships, but which was not 
referred to in' the judgment of Lod 
Davey. In Walian’s case (x1) as in Khiaraj- 
mals case (13) a person appeared in the 
record as the guardian ad litem of the 
minor, but neither in Walian’s case (11) nor 
in, Khiavajmal’s case (13) was that person 
appointed as such by the Court. "The only 
difference between the two cases is this, 
that whereas in Walian’s case (11) the 
guardian never appeared in the proceedings 
to protect the interest of the minor, in 
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Khiarajmal’s case (13) he did appear in. 


one of the suits to refer the matter in 
dispute to the arbitration of a certain 
person, in the other suit, to compromise 
the claim for a certain sum of money. 
In Walian’s case (11) the defect was re- 
garded, not as affecting the jurisdiction of 
the Court, but as a defect or irregularity 
in the proceedings in the suit which would 
not affect the decree unless it affected the 
merits of the case. I. cannot read the 
decision in Khiarajmal’s case (13) as laying 
down the contrary proposition, unless the 
Judicial Committee has said so in express 
" words. In my opinion, the actual decision 
in Khiarajmal’s case (x3) does not support 
the conclusion at which Mr. “Justice 
` Mookerji arrived in the case cited. 


The only other case which I propose to 
discuss is the case of Ananda Prasad 
v. Upendra Nath De 
case Mr. Justice Mookerji laid down that 
where a person has been appointed guar- 
dian without his consent in contravention 
of the express direction of O. XXXII, 
' f. 4 (3), the infant is not represented and 
a decree made in a suit so constituted has 
no binding effect upon him; and the learn- 
 'ed Judge referred to three decisions of 
the Judicial Committee so supporting his 
view. The cases referred toby the learn- 
ed Judge are Khiavajmal v. Daim (13), 


(t4) 65 Ind. Cas. 18; 34 C. L, J. 293. 26 C. W. 
N, 781. 5 


(14). In that 


$ 


d 
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Rashid-un-misa v. Muhammad Ismail. Khan 
(15) and Partab Singh v..Bhabuts. Singh (16). 
I. have already dealt. with, the first of these 
cases, and iteis unnecessary to deal with 
it again. The second mentioned case is 
an authority for the proposition that a 
married woman is disqualified under section 
457 of. the Code from being appointed 
guardian for the suit, and that wherea 
married woman is appointed guardian 
for.the suit, the position is just the same 
asif the minor were not a party to the suit. 
It is not an authority for the. proposition 
that ' when a person has been appointed 
guardian. without his consent the infant 
is not represented and a decree made in 
a suit so constituted has no binding effect 
upon him,” It may be said that the..pro- 
hibition’ contained in section 457 of the oid 
Code stands on the same footing as a pro- 
hibition contained in O. XXXII. r. 3 (4) 
or a prohibition contained in Order XXXII, 
r. 4 (3). But, as has been pointed out, 
it is often a matter of some nicety to draw 
a distinction between the existence. of 
jurisdiction and the exercise of  jurisdic- 
tion. It may be said.that the Court has 
no jürisdiction to pass any order against a 
minor unless the minor.is represented in 
the record by a guardian competent. to 
act as such; and that where the record 
itself shows that the minor is not properly 
represented, the effectis the same as if. the 
minor were nota party to the suit. The 
record, in my opinion, is in each case de- 
cisive of the question. There is. clearly 
a distinction between a case where a per- 
son disqualified from acting as guardian 
is so appointed and a case. where a person 
competent to act as guardian is so appointed, 
though without the express consent of the 
guardian. In the one case, the record 
on the face of it shows that the represen- 
tation is bad, in the other case the record 
on the face of if shows that the represen- 
tation is complete. In my opinion, the 
Judicial Committee cannot be taken to 


(15) 3 Ind. Cas. 864; 31 A. 572; 33 C. W. N. 
1182; 10 C. L. J. 318; 6 A. L. J. 822; 11 Bom: L. R. 
(225; 6 M. L. T. 279; 19 M'L J.631; 36 I. A. 168 

(16) 21 Ind. Cas. 288; 35 A. 487; 17 C. W. N. 
1165; 40 I. A. 182; (1913) M W. N. 785; 14 M. I, T. 
299; 25 M. L. J. 492; 11 A. L. J. gor; 16 O. C. 247, 
18 C. L. J. 384; 15 Bom. L. R. roor (P. C). 
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have eéxpressed:any: -disápproval:of.Waliaw's 
case (iz). which: was. cited before their 
Lordships; but: which: was: a referred : to 
in:the«judgment: 

The. last. mentioned: case fe clearly dis: 
tinguishable» The. facts: were thesé. One 
Rajaz Balbhadar- Singh. died: leaving. two 
minor: sons; Pratab. Singh. and. Abharan 
Singh! who-were the plaintiffs in^the action. 
The: défendánt- Bhabuti Singh .assumed:.to 
act:as the guardian: of ‘the’ minors and as 
the manager of their property. Certain per- 
sons, who maybe. conveniently referred. to 
asthe- vendors, sold certains properties to 
certain other: persons -who: may: be :referred 
to as:the-vendees: Both. the plaintiffs and 
Bhabutti: Singh. had: right-of: pre-emption 
in the: properties sold, plaintiff's. rights 
being.superior-to-that:of Bhabuti.in one of 
the properties.sold, and-in the other their 
rights -were equal to that of: Bhabuti. It 
is. obvious: that there was.a conflict: of.in- 
térests- between- the plaintiffs: and: their 
guardian Bhabuti.. On:the 26th-June 1899; 
Bhabuti:on his own: behalf. bronght: a. suit 
to-pre-empt and.made the vendors and: the 
vendées. defendants tothe suit. On the. 5th 


 AKugust:1899; Bhabuti-Singh:caused the” new: 


plaintiffs: to-be added:as defendants to: his: 
suit. According: to. the amended. plaint, 
the new plaintiffs. under the guardianship: 
of: Harit Rershad:: were addedtas:defendänts: 
udder an order, dated:the 5th: August. 1899. 
The: Judicial: Committee: found, first,. that 
Hari. Pershiad: was- a- creature of. Bhabuti 


and: acted throughout ‘in: the. interest of - 


Bhabuti; and? secondly; that: ‘ the: amends 
ment? of: the plaint adding. Partap- Singh: 
and: Abharamias® defendants:was:notcattested: 
by- the: signature: ofe the: Judges” It: will. 


. Betremembered that: in. Wahan! s:case (im), as 


the: Judicial Committee took pains.to.point; 
out, “the: Gourt. admitted: the: plaint? ini 
which: the: mother: was: described as guar- 
diar;.’” and''in:its- decrees it. so: described: 
Her" Now! the distinction; between: this: 
case andi Wlalianis: case (zin). isxthis;.that, 
whereas in this case no one appeared in 
the record itself as the guardian of the 
minor, for the amendinent’ of the plaint 


' was riot. attested by- the signature: of tlie 
. Judge, in Waltan’s case (11) the mother ofthe 


minor appeared: in: tle, record? with: the 
sanction. of the. Court. as tlie guardian. of, 
the midor. Now, it. is: aba tos kavè 
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recourse' to. the. dóctrine that- the Court 


- bv'implieation sanctioned the appointment, 


if:the record itself) is silent. about- thé 
appointment; and, as-I: have shown, their 
Lordships took paitis to point“ out that the 
amendment. of; the plaint: adding. Partap 
Singh and Abharån.: as defendants was not 
attested: by. thé signature. of: the Judge. 
The position, then is the same asit they: were 
not parties to the suit. andi. the . consent 
decree: which. was. ultimately. passed’ was 
a: nullity: so far as: they- were- concerned. 
The: other. matter which: the. Judicial 
Committee had to: consider. was the. cem- 
promise. of- another. suit. which Bhabuti 
caused ‘Hari. Singh to file on .béhalf- o£. the 
new. plaintifs. That was:also’a suit to pre-: 


-empt the same properties: against the. ven- 


dors.and the.vendees, and Bhabüti caused 
himself to be added. as: a. defendant. After | 
compromise of his. own- suit, he caused 
Hari” Parshad. to present. aw application 
on- behalf. of the 1ininors asking: for leave 
to withdraw. the. suit: om the ground that 
the matter had already been settled. bet- 
ween-the parties. The Judicial Committee 
pointed. out that the.Court^was-nótinformed 
that ‘in: the-suit in which the: compromise 
was-enteredthesuittof Bhabuti—the minors 
were not: represented: in lawy nor- was’ it 
ihformiedathat the. compromisetwas.ertéred 
into. without’ thé.leave. of the Court first 
having. been- obtained: According. to: the 
decision of: the- Judicials Committee in, the 
case of Manohar Lal v, Jadunath: Singh 
(17) the compromise was entirely void as 
againsti tlie mikors; and? the. Judicial: Com- 
mitteeicame. to: the: conclusion.that on:that 
ground: the. minors: were. entitled. to, have 
the.deeree disinissing. their. suit! set: aside; 
Ther whole. decision: of. the. Judicial Cor- 
mittee: shows that: there-was-fraud' from 
start-to finish, and that- thë irregularities of 
the: precedüre- afféeted the. merits: of the 
case. It: is- material’ to point! out. that 
the:Judieial- Coniniitteé! made-a distinction 
between. the compromise: decree: in Bhar 
buti’s: suit, and: the- order of dismissal: of . 
the. plaiiitiff's. suit: The... coniproriise 


. decree:tliey regarded^as: void om thet ground 


ep 33 &. A, 128; 8 Bom, L. R. 489; 4C. L. T. 8 
W. N. 898; 9 O. C. 219; LM T; 210,16 . 
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that the minors were not parties to the 
suit and were not represented in the record 
by a guardian. The order of dismissal 
of the plaintiff's suit they regarded as 
voidable on the ground that the Court was 
not informed of various matters which 
it was entitled to know when it was asked 
to sanction the withdrawal of the suit 
brought by the minors. I cannot regard 
the decision of the Judicial Committee 
-as a decision to the effect that “ when a 
person has been appointed guardian with- 
out his'consent, the infant is not represented 
and a decree made 1n a suit so constituted 
has no binding efect on him.” 

While the three cases relied on by the 
learned and distinguished Judge do not sup- 
port the conclusion at which he arrived; the 
decision in Waliam;s case (11), in my opinion, 
is "conclusive of the matter. With 
reference to Walian’s case (x1) the 
learned Judge said as follows :—‘‘ As 
appears from the iudgment of the Judicial 
Committee in that case, .the mother 
who had been proposed for appointment 
as guardian of her minor son had entered 
appearance and acted throughout the trial 
of the suit. -No trace, however, could 
be found on the record of a formal order 
for her appointment as guardian ad zm. 
The Judicial Committee held in substance 
that the absence of a formal order of ap- 
pointment as guardian is not fatal to the 
validity cf the proceedings, where the pro- 
posed guardian has in fact appeared and 
acted on behalf of the minor." With all 
respect, this is a wholly inaccurate state- 
ment of what was decided in Walian’s case 
(ir) There is no suggestion anywhere in the 
judgment of the Judicial Committee that 
the proposed guardian had entered appear- 
ance or had taken any part in the trial on 
behalf of the minor, nor, indeed, could 
there be such a tegen for, in truth, 
as the judgment of the Subordinate Judge 
shows and as an examination of the record 
of that suit establishes beyond doubt or 
controversy, the guardian did not enter 
appearance, nor did she take any part in 
the trial at any stage. In fact, she was 
wholly “silent,” as the Subordinate Judge 
pointed out, and the only question which 
the Trial Court and the Judicial Committee 
- considered was whether her silence had 
prejudiced the minors, Their Lordships did 
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indeed say that the minors © were effectivcty 
represented in that suit by their mother 
and with the sanction of the Court,” but 
it is to the state of the record that those 
observations were directed. "That this is 
so will appear clearly from an examination. 
of the earlier part of the judgment, where 
their Lordships, 
Subordinate Judge that no order appoint- 
ing the mother as tbe guardian ad litem | 
was ever drawn up, proceeded to say as. 
follows : “‘ An examination, however, of such 
proceedings in that suit as are forthcoming 
shows that the Court admitted the plaint 


in which the mother was described as guard-, 


ian; that in its decree it so described 
her ; and that similar language was' used. 
in the execution proceedings." "There cen 
be no doubt whatever that all that the Judi- 
cial Committee considered was whether 
she was described as the guardian of the 
minors in the proceedings of the suit and 
of the execution. It is one thing to say 
that the mother appeared in the proceed- 
ings of the suit as the guardian of the minors, 
it is another thing to sav that she entered 
appearance in the suit and acted through- 
out the trial of the suit as the guardian 
of the minors. 


I have examined the whole subject 
with some care, because, in my experiencé, 
the 
ness or negligence, are constantly disregard- 
ing the provisions of O. XXXII, r. 3 
(4) and O. XXXII, r. 4 (3) to the serious 


embarrassment of the course of justice, and. 


questions are frequently coming before 
-us whether, in such circumstances, the 
decree should be regarded as null and void. 
I cannot oveilook what the Judicial Com- 
mittee pointed cut in Walian’s case (11) that 
it is one thing to impress upon all the Courts 
in India the importance of following 
strictly the rules faid down in the sections 
referred to, and that it is quite another 
thing to say that a defect in following those 
rules is‘ necessarily fatal to the proceedings, 
I have come to the conclusion that the 
question of jurisdiction stands apart from 
the question of a defect in following 
these rules, and that, on a question of juris- 
diction the actual record or the proceedings 
of the suit should in each case be decisive, 
In other words, where on the face of the 


after agreeing with the 


subordinate Courts, through careless- 
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record a person qualified to act as the guard- 
ian appears as a guardian of the minor 
for the suit, the Court has nq power in an- 
other suit brought for the purpose of 1mpeach- 
ing the validity of the decree to examine 
the evidence in order to see whether notices 
under O. XXXII, r. 3 (4), were in fact, 

erved, or whether the person nominated as 
guardi-an did consent to act as guardian or 
.whether the Court did expressly appoint 
such person as the guardian for the sut, 
unless-it is shown that the defect in follow- 
ing the rules has affected the merits of the 
case. But where the record, on the face 
of it, shows, that the minor was not repre- 
sented by a guardian for the suit, or was re- 
presented by a guardian disqualified 
under the express provisions of the Statute 
from acting as guardian, the position is 
the same as if the minor were not a party 
to the suit, and the judgment rendered by 
the Court is without jurisdiction and null 
‘and void. I think the decisions of the 
Judicial Committee support the conclu- 
sions at which I have arrived. | 

-'In the present case, as I have ‘shown, 
the present plaintiff had no defence to the 
suit in which he was cited as defendant. 
‘He was represented throughout in the 
proceedings of the suit by a guardian com- 
petent to act as' such. That being so, it 
is impossible to hold that the decree passed 
against him in the mortgage suit and the 
sale held in  pursuance of that decree 
are null and void. 

. I- would‘ dismiss this appeal with costs. 
e The cross-objection is allowed, ` 
Adami, J.—I agree. 


KIRN K Appza: dismissed. 
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KALAN, THROUGH SHAH MUHAMMAD 
AND OTHERS—DEFENDANTS— APPELLANTS 

yersus 


SUBA-—PLAINTIFF—RESPONDENT. 
Co-operative Societies Act (IL of 1912), s. 43— 


Rules framed under 3. 43-—Dispute beiween sceciste 


and member— Jurisdiction of Cwil Courts—Remeeay 
—Construction of Slatiies. 

The rules framed by the Punjab Governinert 
under section 43 of the Co-operative Societies Act 
lay down the procedure to be adopted in case of 
a dispute between a society and a member and the 
remedy provided bv the rules iu the shape of a 
reference to the Registrar Lakes away by necessary 
implication the common law remedy by way cf 
an action in the Civil Courts. [p. 724, col. 1.] 

The object of the Co-operative Societies Act 
is to encourage thrift, self-help and co-operation 
among-agriculturists, artisans and persons of limited 
means, and it will be impossible to attain these 
objects if these people for the settlement of their 
disputes have necessarily to undergo all the 
tronbles and worries of an expensive litigation. 
fp. 724, col. 1.) 

Statutes imposing restrictions on the subject’s 
rights 


should be strictly construed and such 


restrictions should not be extended beyond what ` 


the words used actnally cover. -[p. 724, col. x.] 

Miscellaneous second appeal from an 
order of the District Judge, Ludhiana, 
dated the 25th January 1922, reversing 
that of the Munsif, First Class, Ludhiana 
dated the 17th June rg2r. 


. Lala Badri Das, R. B., for the Appellant. 


Mian Abdyl Aziz, for the Respondent. 

JUDGMENT.—This appeal which raises 
an important question of jurisdiction 
arises out of a suit for a declaration that 
certain bonds alleged to have been executed 
by the plaintiff in favour of defendant No, 


(1) were notexecuted by him and that they 


were forgeries. Thedefendant, relying upon 
certain rules framed by the Local Govern- 
ment under the authority of section 43 of the 
Co-operative Societies Act, pleaded that the 
Civil Court had no jurisdiction to hear and 
determine this suit, and that the only remedy 
open to the plaintiff was by way of a reference 
to the Registrar who. could either decide 
the disgute himself or refer it to the arbi- 
trament of one or more arbitrators: whose- 
decision is final, and not liable to be ques- 


Pod 
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tioned in a Civil Court except on, proof of 
the receipt of a corrupt gratification by the 
latter. This plea was given effect to by 
the Court of first instance, but did not 
find favour with the District Judge who on 
appeal came to the contrary conclusion, 

and remanded the case for decision cn the 
merits, The defendant has now preferred 
a second appeal to this Court, and the sole 
point involved for determination here’ is 
whether the District Judge was right in 
holding that the suit was cognizable by a 
Civil Court.: 

-= Rule 18 of the Rules made by the Local 
Government under the Co-operative Societies 
Act (published in Punjab Government 
the 23rd June 1917) and 
invoked by the defendant in support of his 
contention is in the following terms :— 

(a) Any dispute concerning the business 
of a Co-operative Society between members 
or past members of the society or persons 
claiming through them, or betweeri a mermi- 
ber or past member or persons so claiming 
and the Committee or any officer shall be 
referred to the Registrar. Reference may 
be made by the Committee or by the Society 
by resolution in general meeting or by any 
party to the dispute, or if the dispute con- 
cern a sum due to the society by any mem- 
ber of the society. 

(b The Registrar may either decide the 
dispute-himself or appoint an arbitrator or 
refer.it to three arbitrators, of whom one 


: shall be nominated by each of the parties 


and the third shall be nominated by the 
Registrar and shall act as Chairman. When- 
any party to a dispute fails to nominate a 
suitable arbitrator within I5 days the Re- 
gistrer may make the nomination. No legal 
practitioner may be nominated as  arbi- 
trator by any party. 


(c) In such a proceeding the Registrar 
or arbitrator shall have power to adminis- 
ter oaths, to require the attendance of 
parties and witnesses, and to require the pro- 
duction of all necessary books and docu- 
ments, by a summons delivered orally or 
sent by hand or by registered post or through 
the nearest Civil Court having jurisdiction 
in the area in whicl the society operatés 
and shall further have power to ‘order the 
expenses of determining the dispüte to be 
paid either out of the funds of the society 


or by such party or parties to the dispute : 
as he may think fit. . 

(d) The «Registrar or arbitrator shall 
hear the evidence of the parties and wit 
nesses who a‘tend, and upon that evidence 
and after consideration of any documentaty 
evidence produced by either side, a decision 
or award shall be given in accordance with 
justice, equity and good conscience and 
shall be reduced to writing. In the absence 
of any party, duly summoned to attend, 
the dispute.may be decided against him in! 
default. Where three arbitrators. are 
appointed, the opinion of the majority 
shall prevail. 

(e). Any person duly summoned by the 
Registrar or arbitrator to appear before him 
or to produce any document and failing to 
do so shall be liable to the penalties pres- 
cribed in paragraph 7 (2) of the Second 
Schedule of the Civil Procedure Code, 1908. 

(f) Any party aggrieved by an award 
of an arbitrator may appeal to the Regis- 
trar in person or by agent within óne month 
of the date of the award. 

(g). An arbitrator's award, if no appeal 
has been made within a month, on à decision 
of the Registra^ originally or in appeal, 
shall not, as between the parties to the dis- 
pute be liable to be called in question in 
any Civil or Revenue Court and shall be in 
all respects final and conclusive, except on 
proof of the receipt of a corrupt gratification 
by. the arbitrator. 

(A) A decision or award shall, on appli- 
cation to any Civil Court having jurisdiction 
in the area in. which the society operates, be 
enforced in the same manner as a decree 
of such Court. 

(f In proceedings before the Registrar’ 
or arbitrator no party shall be represented 
by a legal practitioner. 

The District Judge, Sardar Sewaram Singh, 
found, in the first p'ace, that, in accordance 
with the rules set forth above, the plaintiff 
did refer the dispute to the Registrar, but 
that the latter officer declined to take any 
action in the matter and that the plaintiff 
was consequently obliged to institute the pre- 
sent suit.” Secondly, he was of opinion that 


itis only suits of the nature specified in sub- 


clause (g) of rule I8 that were excluded 
from the ju isdiction. of a Civil Court, an 

that in respect of other suits which do not 
fall within the purview of clause (g) there 
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‘was no such prohibition. In other words, 


his opinion was that Civil Courts were not 


‘the same. | 
“Act, 1896 (59 & 60 Vic., Ch. 25) every so- 


precluded from taking cognizafice of a dis- 
pute which had not resulted n an award 


‘and that it. was an award and award alone 
which under the rules had been prohibited 
‘from being called into question in a Civil 
‘Court. In our opinion this view of the 


learned District Judge is erroneous and can- 


‘not.be accepted. The principle of law as 


enunciated -in various authorities is that 
Statute imposing restrictions upon the sub- 


ject'á rights shou'd be strictly construed 


and such réstrictions-should not be extended 
beyond what the words used actually cover. 


In.the present case, however, it appears to 


us that the words used do clearly contain 
a necessary implication depriving the sub- 


'jéct of his common law right of action, and 


provides a special. and prompt procedure 


.for cases in which, having regard to the c'ass 


of people affected, a speedy decision as to 
their disputes is essential. It will be ob- 
served that the object of the Act is to en- 


courage thrift, self-help and co-operation 


among agriculturists, artisans and persons 


`- of limited means, and it will, in our opinion, 
‘be impossible to attain these objects if these 


people for the settlement of their disputes 
have necessarily to undergo all the troubles 
ah] worries of an expensive and protracted 
litigation. 

It should further be noted tha: the Eng- 
I'sh Law on the subject is also very much 
Under the Friendly Societies 


' ciety must by its rules determine the manner 


in which disputes are to be settled and when 
a direction on this point is con ained in the 


rules disputes must be decided in the manner 


directed and any: de is'on so given will be 
binding and conclusive even if erroenous 
in point of law 'aud unfair. The Tribunals 
provided are usually arbitrAtors or justices, 
but the parties have the option of referring 
to the Registrar.” -’ 

We think that it would be entirely repug- 
nant to the scope and object of the Act if a 
suit like this is allowed to be decided in a 
C.vil Court and we accordingly hold that 
by the substitutional remedy provided under 
the ‘rules in the shape of a reference to the 


, Registrar- the. common law remedy by an - 


action in a Civil Court has by necessary im- 


-plication -been taken away. 


As to the finding that the dispute had in 
fact been referred to the Registrar and not 
entertained, it -s sufficient to say tha: we 
have not been able to discover any evidence 
on the record in support of this finding. 
A certain post card, marked as Exhitit P. 5, 
sent by the defendant to the plaintiff in 
reply to an application submitted by -the 
latter has been relied upon, but it obviously 
does not he'p the plaintiff in any way what- 
ever, and cannot be construed to mean that 
the Registrar was asked by the plaintiff to 
take action in respect of this specific matter 
and that he declined to do so. ‘This finding, 
therefoie, though a finding of fact, must be 
set aside as bas d on no evidence. 

The result is that we accept the appeal, 
and dismiss the plaint ff's suit as not main- 


tainablein a Civi Court, but, having regard 


to the peculiar circumstances o: the cass, 
we order the parties shall bear their ows 
costs throughout. 


Z: K: Appeal accepted, 
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‘Present'—Mr Jus ic: Broadway. 

GOBIND SINGH —DEFENDANT— 
© APPELLANT 
$ Versus 
Tue OFFICIAL LIQUIDATOR, UNION 
BANK or INDIA, Liurrgp, DEHLI— 
PLAINTIFF—RESPONDENT. 

Companies Act (VIIof 1913), s. 186— Order 
divecavng payment of debis by contributory— Debts 
due by firm of which contributory is member— Con- 
tract Act (IX of 1872), s. 43. 

In order to make a contributory liable under 
section 186 of the Companies Act for payment 
of debts other than calls, the debts must be due 
from the conttibutory himself. Where debts are 
due from a firm of which a contributory is a mem- 
ber the payment of those debts cannot be'enforced 
from the contributory under the provisions of sec- 
.tion 186. Section 43 of the Contract Act has no 
applicability to such a case. [p. 727 col. 1.] 

Miscellaneous first appeal from an order 
of the District Judge at Delhi, dated 


. the 3rd February 1922. 
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GOBIND SINGH V. OFFICIAL LIQUIDATOR, UNION BANK OF INDIA, LIMITED, DEHIJ, 


Dr. Gekal Chand Narang, for the Appel- 
ant. 
Mr. Prem Lal, for the Respondent. 


JUDGMENT.—The Union Bank of India, 
limited, Delhi, went into liquidation and 
on the 3oth July 1920 the Official Liquidator 
filed an application under section 186 of the 
Indian Companies Act, r9r3, in which it 
was set out that one S. Gobind Si: gh of 
Messrs. Rallia Ram-Daya Ram, a fitm at 
Sangla Hill, was indebted to the said Bank 
in the sum of Ri. 3,250 due on account of 
unpaid calls and Rs. 3,507-14-0 on promis- 
sory-notes. To thes: sums he added 
Rs. 1,656-7-0 as interest on the unpaid calls 
and Rs. r,565-5-6 on the moneys due under 


promissory-notes, thus arriving at a total . 


of Rs. 9,989-10-6. Although the pro-notes 
catried interest at ten per cent. the Official 
Liquidator only asked the Court to allow 
nine per cent. $. Gobind Singh contested 
the claim and alleged that he wa: not a 
, Shareholder, the allotment to him of the 
said 50 shares being invalid, and pleaded 
fraudulent misr»presentation and absence 
_of a certificate of allotment. He also plead- 
€i that he had been improperly settled on 
.the list.of coatributories. 

Qua the claim under the pro-notes he 
pleaded limitation and further conteaded 
that, asthe moneys due (if any) under the 
pro-notes were due by the firm of Messrs. 
Rallia Ram-Daya Ram, he could not be called 
upon t» pay t ie amounts under the summary 
procedure provided in section 185 of the 
Companies Act. He also urged that a for- 
m.r liquidator of this Bank (one Pandya) 
had come to a settlement of the said debts 
and had agreed to take in full payment a 
sum of Rs. 1,155-1-j which had b2en duly 
paid. The learned District Julge framed 
the necessary issues and held that, inasmuch 


as Gobind Singh had been settled on ta» list - 


of contributories, the matter was con luded 
and that his liability as a coatributory was 
ves judicata. This view is in accoidance 
with a decision embodied as Kanshi Ram 
v. Peshawar Bank, Limited, in. Liquidation 
(1. He als» hell that no fraudulent persua- 
tion had been proved and tha. Gobin Singh 
had purchased the shares for himself. So 


(x) 28 Ind. Cas, 95; 41 P. In R 1915; 227 P. W. 
R. 1915. 


far as his liabilities as a contributory were - 


coacerned,it was held that Gobind Singh 
was liable to pay the calls due. 

Qua the debts and the question of limita- 
tion it was held that inasmuch as the Limita- 
tion Act did not apply to proceedings under 
section 186 of the Companies Act, the suit 
was within time. This decision was based on 
Jagannath Prasad v. U. P. Flour and Oil 
Mills Co., Limited (2), and Fazulbhoy Jaffer 
v. Credit Bank of India, Lid. (3) as well as 
on Civil Appeal No. 1717 of 1921 decided by 
Chevis, J., on the 2nd of December 1921. This : 
decision, however, is the subject of a Letters 
Patent Appeal. The question of the com- 
promise or settlement was then gone into 
andit was held that, inasmuch as the alleged 
compromise had not been sanctioned by 
tie shareholders as required by section 234 
of the Act, it was not binding and could 
not be regarded as a settlement of the claim. 
The learned District Judge then examined 
the evidence led with regard to the payment 
by Gobind Singh of Rs. 1,105-4-8 subse- 
quent to the settlement aforesaid and came 
to tae conclusion that out of this sum 


-Rs. 915-4-0 had been proved. In spite of the. 


fact thattheliq idator himself only asked for 
interest at nine per cent. thè learned District 
Judge considered that interest should be 


allowed on the pro-notes at the agreed rate” 
and finding that Rs 4,190-I5-O was due. 


under the said pro-notes he ordered Gobind’ 
Singh to pay the sum of Rs. 7,440"al- 
lowing future interest on Rs. 4,190 at six 
per cent. till date of payment. Against 
this order Gobind Singh has preferred an 
appeal to this Court through Dr. Gokal 


Caand Narang and I have heard Mr. Prem. 


Lal for the Official Liquidator. 

Having regard to the decision reported 
in Kanshi Ram-v. Peshawar Bank, Limite, 
in Liquidation (x) Gobind Singh’s liability 
to pay unpaid calls must be regard- 
ed as finally settlei and this case 


was not seriously contested by Dr. Narang, e 


He, however, urged (I) that the summary 
procedure provided in section 186 was not 
applicable to debts due by persous other 
than contributories and that, therefore, 
the sums due under the promissory-notes 


(2) 35 Ind. Cas. 159; 38 A. 347; 14 A. L. J. 349: 
(3) 27 Ind. Cas. 335) 39 B 3313 16 Bom. L. Ry 
730. | ; 


m 


MS 


"By i ihe frm coüld nct be made payable by 
Gobird Singh if these summary proceed- 
izgs; (2) that the settlement arrivea at with 
ir. Pandya was a valid one ani that under 
at the sum due was only Rs. 3105-2-8; end 

f2) tnit the sum of Rs. 209 disallowed by 
tie leayaed District judsé had teen proved 
bi the eviien:e on the.record. 


Mr. Prem Lal strongly cont.nded that 


the compromise was not one that was bind- 
ing on the Official Liquidator. It appears 


that’ when this compromise was entered into - 


one Pandya had been appointed liquidator, 
the Bank having gone into voluntary liqui- 
dation. Section 234 of the Companies Act 
provides that such a liquidator could com- 
promise all calls, liabilities to calls, debts, 


liabilities, etc., with the sanction of an ex- 


traordinary resolution of the Company. 
Admittedly, no such extraordinary resolu- 
tion was ever passed sanctioning Pandya’s 
action in this matter. Nevertheless, it seems 
to me that if the compromise was actually 
éntered into between Gobind Singh and 
Pandya, the Bank should be held bound 
thereby so far as Gobind Singh is concerned, 
any lóss accruing therefrom being recover- 
abl. from Pandya, the liquidator, who had 
ignored Or exceeded his’ powers. This 
opinion is in’ consonance with the decision 
in ‘Cycle Mak:rs’ Co-operative Supply Com- 
| pany v. Sims (4). It has, however, to be seen 
whether this compromise has been proved. 
The document in question (Exhibit D. 1) 
séts out the sums due and allows credit for 
two items of Rs. 1,750 and Rs. 400, subject 
to a :ettlement after consultation with one 
Ganesh Das, Manager of the Gujrat Branch 
so, the: ‘Bank. It appears that this amount 
of money had been paid by Gobind Singh 


towards his fifty shares, Apparently Gobind ` 


Singh was repudiating his liabilitie. as a 
sharého.der and wished the amount paid 


by him to be credited to the ámount due to ` 


the Bank by th- firm o which he was a 
metüber, Pandya, accordingsto Exhibit D-r, 
was agreeable to this course subject to 
thé ‘consent of Ganesh Das. “Ganesh Das 
‘has ‘hot ‘been put into the witness-box and 
there is no direct evidence showing that his 
cofisent ‘has Keen obtained to’ this arrange- 


~ 


5 (i903) 1K. B. 4775 72 Ine]. K. B, 160; 88 
360; 19 1, Le Ri i53 
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ment. On the. other hand, Gobind Singh, 

subsequent to the execuiion ‘of Exhibit D.-I 
has admittedly paid Rs. 915-4-0 towards 
the amount due under Exhibit D.-1 which 
Dr. Narang contended was an indication 
that the arrangement had been agreed to 
and acted upon, He also contended that 
the sum of Rs. 200 disallowed by the Court 
below was actually paid and that that being 
added to the sum of Rs. 915-4-o shows that 
the whole of the debt had been discharged, 
the subsequent silence of. the Bank and its 
officers until 1920 being a further indication 
that the arrangement liad been recognized. 
Qua this payment of Rs. 200 the only reason 
given for holding it not proved is that Gobind 
Singh's allegation that he paid the money 
is only supported by a postal receipt for a 
registered letter and the learned District 
Judge was of opinion that had he sent this 
sum in a .egistered letter he would most 
assuredly have insured that letter. On the 
other hand, there is the sworn testimony 
of Gobind: "Singh supported by his books 
which have not been found to be in any 
way irregular, and I would, therefore, hold 


‘that this sum was actually paid. The Bank 


has been unable to produce its account- 
books and 0 he: impor ant papers, as the 
former liquida or Pandya is said to h.ve 
absconded and to Lave taken away with 
him not only moneys but books and docu- 
ments. This circumstance cannct be allow- 
ed to weigh against Gobind Singh who ‘is 
in no way responsibil for Pandya’s dis- 
appearance. Having regard to all the sur- 
rounding cicumstances 1 would be pie- 
pa-ed to hold that this debt hed been dis- 
cha ged und:r the terms of the comp «mise. 
I do not think it necessary, however, to do 
more than indicate my view ou his point, 
as in m opnion Dr. Narang’s contention 
that the summary p.ocedure provided by. 
se.tion 186 .annot be invoked in the pre-^ 
sent instance must succeed. in order ‘to 
make a contributory liable under section 
186, for payment of debts other than calls 
the said debts must, I think, be due by the 
said contributory. In the present case the 
debt it is sought to recover in this :ummary 
manner was due, not by Gobind Singh bu$ 
by the firm of Rallia Ram- Daya Ram of 
which Gobind Singh was a member. The 
pro-notes, thim: elves clearly show tuat 
Gobiad Singh signed them nct in his'p ivate 
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capacity but merely as a : member 


of the firm. The firm is not a contributory, 
and in these circumstances I am unable to - 


see how section 186 can be applied to. Mr. 
Prem Lal cited Piara Singh v. Peshawar 
Bank, Limited, in Liquidation (5) and Kamia 


Pershad v. Industrial Bank. of India, Limited : 


(6) Lahore Bank, Limited, in Liqui- 
dation v. Kidar Nath (2).. 1 am unable to 
see the applicability of Piara Singh v. Pesha- 
war Bank, Limited, in Liquidation (5), and the 
two other authorities do not support his 
contention that a debt due by a firm can be 
thus recovered from one member who hap- 
pens to be a contributory. It is true, as 
he pointed out, that the pro-note which . 
formed the subject of discussion in 
Lahore Bank, Limited tn Liquidation v. Kidar 
Nath (7) was ' signed by persons one of whom 
was not a contributory.. but it will be seen 
that it was the contributory who really 
owed the debt, the other signatory being 
merely a surety. In the present case 
the pro-notes are signed by Gobind Singh 
on behalf of the firm, and the debt is due 
by the firm as such, 

Mr. Prem Lal further contended that 
under section 43 of the Indian Contract 
Act the Bank could reccver its money from 
ps ot the joint promisors. I am, however, 
unable to hold that in proceedings , undet 
section 86 when the facts are as, they ate 
in the present .case ; „this section has any 
real applicability. 

I, therefore, accept this appeal id set 
asi ide the order directing payment by Gobind 
Singh and the. moneys. claimed under the 
pro-notes, He is, -however, liable to pay 
the calls which amount to Rs. 3,250 
together with six per cent. interest from the 
30th of July 1920 to date of the payment. 
ithe Bank is left.to take such. action as it 

ay be advised against firm of Railia Rame 
ark a Ram, 

«E. A bbeal,accepted. 

(5) 28 Ind. Cas. 53; 54 P. R. 1915; 22 P. L.R. 
1915; 235 P..W. R. 1915. 

(6) 3z Ind. Cas. 54; 59 P. R. 1915; 
W. R. 1915. 

(7) 31 "Ind. Cas, 746 ; 36 P.'R. 1916; 4 P. W.R. 
1916; 45 P. L.:R. 1959; 
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NAGPUR JUDICIAL COMMISSIONER'S 
COUR 


SucoNp Civi, Ap-HaL No. 406 oF 1921. 
ecember 9, 1922. 

‘Present *—Mr. Batten, T. C. 
RAMBHABAI-—PLAINTIEF——ÀPPE! LLANT , 
VEYSUS 

TOTARAM-—DEFENDANT-—RESPONDZN'T; 


Hindu Law—Local law—-Personal  law— 
Appeal, second— Arbitrary finding of fact, whether 
binding. x o7 


Prima facie, amy Hindu residing in a particular 
Province of India is held to be subject to the par- 
ticular’ doctrine of Hindu Law recognised in that. 
province. . But this law is not merely a local 
law. It becomes the personal law, and part ot 
the status of every familv which is governed by 
it; consequently, where any such family migrates 
to another province governed by another law, 
-it carries its own law with it. [p. 729, col. .2.] 


Balwant Rao v. Bafi Rao, 57 Ind. Cas. 545; 16 
N. L. R. 187; 39 M. L. J. 166; (1920) M. W. N. 
483; 22 Bom. L. R. 1070; 28 M. I. T. 157; 
18 A. L. J. 1049; 12 L. W. 679; 47 L A. 213; 25 C. 
W. N. 243; 48 C. 30 (P. C), relied on, 

Hira Lal v. Tani Bai, 2. C P.L, R. 18, 
Deorao | Zamindar v. Sakhu Bat, 15 C. P. 
I, R. 49 and Ganno v. Beni, 43 Ind. Cas. 243; I4 
N. L. R. 82 at p. 94, referred ti 

JInderun Valungypooly Taver v. Ramasawmy 
Pandia. Talavey, 33 M. L A. 141; 14 W. R. P C. 
4D 3° BSL RP. C no 2 Suth P.C. L 2053 
Sar. P. C. J. 498; 20 E. R 504, distinguished. 

An atbitrary finding of fact by the low er Courts 
is not binding oma cout of second appeal. [p. 729, 
col.2.] < 

"Appeal from a d. crze of the Districte 


Judge, Nimar,dated the 3r1 May 1621 in 
. Civil Appeal No. 226 of 132r. | 


Messrs. M. Gupta and 5. B. Gokhale, for 


the Appellant, 
Dr. H. S. Gous and Mr. W EA Boni 
4 r 


-for the. „Respondent. 


JUDGMENT.—In this ca: ‘the sole 
question for th» cecision ‘of this Court 
is whether or not tà: adoption of Khuzhal | 


by. Musammat .Kagshibai was valid acai 


ing to, the, law. governing the parties, 


At ‘has been’ held by the lower re 
that ‘Khushal, fron "whom the d: feidant 


"de rives his claim, was in fa:t «dopted by | 


.À usanmal "Kashibai, t itat the time of: his 
‘adoption, he was a married | man, and that . 
j Kasbibal had not received “th censent Or 
irection of her ‘husband to make the ed- 
pon. "n anaha was “not Walid? y 


i 
E 
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. adopted, then, admittedly the plaintiff is 
the a.ir t» the property anl must succeed. 

The pleadings on the subject uf the School 
of Law by which the parties are governed 
were as follows. It was pleaded for the 
defendant that ‘‘ the parties are governed 
by the Mitakshara of the Bombay School 
of Law, asthe parties are Gujars and have 
emigrated to these parts from the Bombay 
Presidency about I5 or 20 generations back. 
These families have been all along governed 
by the Bombay School of Law.” The follow- 
ing are the pleading for the plaintiff. 
“The parties have been residents of the 
Central Provinces from time immemorial. 
It is denied that they migrated to these 
Provinces from Gujarat, and they are govern- 
el by the Benares School of Hindu Law as 
applied to Central Provinces." The follow- 
ing issue was framed on this point: 
“ Whether tae parties are governed by the 
Bombay S.hool of Hindu law as alleged 
by the defendant ?" ` 


The only oral evidente on the subject is 
that given by the second and fifth witnesses 
for..the defendant. The secoud witness 
said: “fhe Bhats who keep our traditioas, 
say that we nave come from Gujarat some 
four hundred years u,o and have domiciled 
in Nimar. Our mairiazes take plac. with 
, Gajars of Khandesh.” The fifth witness, 
"who is himself a Gujar, deposed: “We 
came from Gujarat and settled in Nimar 
many generations ago. Major portion of 
ou: community isin Gujarat and som: have 
settled in Nimar and some in Khandesh. 
Bhat, record our ,eneal igy.”’ 

As will have been gathered the parties 
are residents of the Nimar District in the 
Central Provinces. The only other evidence 
relied on by the paries is tha. to be found 
in certain text books. In paragraph 418 of 
his report oa the Land Revenue Settlem.nt 
of the Nimar District for the year 1263-69, 
Captain Forsyth says: “The Goojurs ariiv- 
ed from Hindostan with the Muhammadans. 
Though they have there got a bad 
character as cultivators, here they are 
but litle inferior to the Koonbee in in- 
.ustry." The following acc unt is given cof 
Gujars at page 16) of the third volume of 
Russell’s iribes and Caste; of the Central 
Provinces of India: " Gujar—A gredt 
historical caste who have given their name 
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to the Gujarat District and the town of 
Gujranwala ia the Punjab, the penin:ula 
of Gujarat or Kathiawar aud the tract 
kiown as Gujargarh in Gwalior. In the 
Central Provinces the Gujars numbered 
56,000 persons in 1911, of whom the great 
majority belonged to the  Hoshang- 
abad and Nimar Districts. In these Pro- 
vinces the caste is thus practically confined 
to the Nerbudda Valley, and they appear 
to have come here from Gwalior probably 
in the middle of the sixteenth century, 1o 
which period the first important influx of 
Hindus into this area has been ascrib d. 
But some of the Nimar Gujars are immi- 
grants from Gujarat.” The following 
passage occurs at page 68 of the Gazetteer 
of the Nimar District edited by Mr. Russell: 
“The Gujars are more numerous in Nimar 
than in any District except Hoshangebad. 


. Their original home is believed to have been 


Gujarat, but they came to Nimar through 
Malwa 1a Akbar’s time." 


The evidence of the two witnesses refer: d 
to above is not alluded to either by the 
learned Subordinate Judge who iried the 
case or by the learned District Judge in 
first appeal. The learned Subordinate 
Judge deals with the question in paragraph 
5 of his judgment as follows: ‘“‘It is bette 
tə decide this issu? first, as the validity of 
the adoption, if proved, would depend upon 
the School of Hindu Law by whi.h the 
parties are governed. Thus, we have to 
determin: the question of the personal 
law of the dec:as.d Ghisirao. The defend- 
ant contended that the Gujars cam» to 
this parteof the Central Provinces from 
the Bombay Presidency and were governed 
by Bombay School of Law, while the plain- 
tiff coatended that the parties were residents 
of Central Pr.vinces from time immemorial 
and were governed by Benares School of 
Law. There is no evidence on record to 
show from what Province  Ghisirao's 
ancestors came to live in Nimar and what 
customs and law they followed. The teara- 
ed Pleader for the plaintiff relied upan the 
observations at page. 251 in paragraph 
418 of the Report on the Land Revenue 
Settlement of British Nimar effected by 
Captain J. Forsyth in 1868-69, in which 
it ise said that the Gujars arrived from 
Hindostan with the Muhammadans. The 


Vol. 7rl 
RAMBHABAT 7. TOTARAM, 


defendant, on the other hand, relies upon 
the observations in Russell’s Tribes and 
Castes of the Central Provinces, Volume III, 
page 166, and District Gazetteer of Nimar, 
page 68. In the former book itis remarked 
that the Gujars have come in the Central 
Provinces from, Gwalior in the middle of 
the r6th century. It is further remarked 
that some of the Nimar  Gujars are 
immigrants from Gujarat ; while in the latter 
book it is remarked that they came to 
Nimar through Malwa, although their ori- 
ginal home is believed to have been Guj rat. 
It is thus clear that nothing is known about 
Ghisirao's ancesto:s' original home except 
that hey and he lived at  Shiloda 
in Nimar, In such a case it will be assumed 
that his pe'sonal law is the law which 
prevails in that place. Iar supported in 
this view by the ecent Privy Council ruling 
reported as Baiwant Rao v. Bajt Rao (x). 
{, therefore, find theissue in the negative, 
The parties in the present case are governed 
by Benares School of Law which prevails 
in Central Provinces. The pleading of the 
defendant that Ghisirao had given authority 
to adopt also lends support to this issue.” 
The learned District Judge deals with 
the subject in paragraphs 5 to 7 of his 
judgment which run as follows :— 

“5. In the Nimar District Gazetteer, 
page 68, the Gujars are said to have come 
from Gujarat, and also in Russell’s Tribes 
and Castes of the Central Provinces, page 
166, Captain Forsyth, in paragraph 418 of 
the Settlement Report, expresses the opinion 
that they came from Hindostan with the 
Muhammadans, but he does not say where 
they came to Hindostan from. 

“6. Looking to the balance of the evidence, 
I hold that the Gujars came from Gujarat, 
which is in the Bombay Presidency. 

“y, According to Balwant Rao v. Baji Rao 
(1) they are, therefore, governed by the 
Bombay School or Mayukha. Accord- 
ingly, a married man can be adopted, 
and no permission of the deceased husband 
is required. The widow alone can adopt.” 

As far as I am able to judge, the learned 
District Judge referred only to the evidence 


{¢) 57 Ind. Cas. 545; 16 N. L. R. 187; 39 M. 
L. J. 166; (1920) M W. N. 483; 22 Bom, L. R. 
, 4070; 28 M. L. T. x57; 18 A. L. J. 1:049; 12 L. 
W. 579; 47 L A, 213; 23 C. W. N. ,243; 49 C. 30 
PoC. 


INDIAN CASES. 


729 


derived from the text’ books and did 
not refer to the oral evidence. "n 

For the appellant-plaintif it is urged 
that there is no evidence worthy of the 
name that the family with which we are 
dealing, namely, the family of Kashibai's 
husband, Ghisirao, derived its origin from 
the Bombay Presidency, that is to say, 
that the remote ancestors of Ghisirao were 
ever residents in the Bombay Presidency. 
Their Lordships of the Privy Council in 
Balwant Rao v. Bajt Rao (x) quoted with 
approval the following passages from Mr, 
Mayne on Hindu Law: “Prima facie, 
any Hindu residing in a particular Province 
of India is held to be subject to the particular 
doctrines of Hindu Law recognised in that 
Province..... But this law is not merely a 
local law. It becomes the personal law, 
and part of the status of every family which 
is governed by it ; consequently, where any 
such family migrates to another Province, 
governed by another law, it carries its 
own law with it." Their Lordships also ob- 
served : “Of course, if nothing is known about 
a man except that he lived in a certain 
place, it will be assumed that his personal 
law is the law which prevails in that place,” 
In these circumstances, unless we know that 
the family at some time migrated from the 
Bombay Presidency, we must assume that 
the parties are governed by the Benares 
School of Hindu Law. If authority, for 
this is needed, it is to be found in Hiva Lal 
v. Tam Bat (2), Deovan Zaminiar v. Sakhu 
Bai (3) and Ganno v. Beni (4). The learned 
District Judge has not.given any reason for 
holding that the Gujars came from Gujarat 
which is in the Bombay Presidency, and 
his finding does not, therefore, appear to 


. be binding on this Court.. 


For the respondent reliance is placed 
on the oral evidence and to the name 
“Gujar” which suggests an origin in Gujarat, 
and on the tradition mentioned by 
Mr. Russell ip his work on the Tribes and 
Castes and in the Gazetteer. It is also 
suggested that itis extremely unlikely that 
Kashibai should have adopted a married 
man and that Bholu, the plaintiff's father, 
should have concurred in the adoption 


(22 2C P.L, R. 18. 
P RA P; Re 49 
4) 43 Ind. Cas. 943; r4 N. I, R..82 at p, 94, 
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if it was not:known to be a valid adoption 
according to the caste custom. I do not 
think thereis much force in thislast argument 
Since this would mean that every 
adoption proved ‘its own validity. . ‘Reliance 
ds placed for. the respondent :on -some ob- 
servations of their Lordships of the Privy 
Council at page 158 in Inderun Valungy- 
:pooly Taver v. Ramasawmy Pandia Talaver 
(5). The words are: “It would be 
a most unlikely thing for a 
of his ‘caste to go through the .cere- 
mony of marriage... if'it was known that 
that marriage was a marriage which was 
invalid in law." That case, however, was 
-not a case of conflict between two schools 
‘of Indian laws and there: was no authority 
for the view ‘that the marriage set up ‘was 
an illegal one: the circumstances in this 
case are entirely different. The oral 
evidence is of very little value. 
With reference to the evidence of the 
second witness for the defendant part of 


it.is irrelevant as hearsay since no Bhat . 


-has been called as -a witness. The fact 
that.Gujars may occasionally marry persons 
‘in Khandesh in the Bombay Presidency 
‘does not-prove ‘that they accept the Hindu 
‘Law.as interpreted in the ‘Bombay Presi- 
dency. The evidence -of the fifth witnss 
‘is’of ‘no -evidential value. ; 

As “to, the -text books, Captain Forsyth, 
Who was the Settlement Officer of the District 
came to .the  .conclusion that’ the 
Gujars “arrived. from -Hindostan -with, .the 
Muhammadans. ‘The passage quoted :from 
‘the: “Tribes -and Castes” sis consistent 


withithe Gujars -having .given.-their name. 


«o .Gujarat in ‘the .Bombay Presidency 
‘rather ‘than with. their :having derived 
their name from it.. ltomay be mentioned 
‘that neither Gwalior:nor Malwa-are in the 
‘Bombay Presidency. Though ‘some Nimar 
Gujars may be. immigrants ‘from Gujarat 
‘there. isjnothing to show:that this particular 
"family "were .immigrants.from Gujarat. ‘It 
"appears to me:quite "possible that one branch 
of ‘the -Gujars: may ‘have.gone from ‘the 
‘North of India ‘to Gujarat .and another 
branch'may:have come:to the Nimar: District 
without. havingrpreviously:gonerto Gujarat. 

(5) 33 M, I, A, r4z; 14 WSR, P. C, 45 3 B. LR. 
Es ute muc uon P. C. J. 498; 
20 TR, 504. 
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It is also argued for the respondent that 
Bholu would have sued to set aside -the 
adoption if he had. known it to be invalid. 
To this it is answered for the appellant ’ 
that Bholu got a deed of relinquishment 
from Kashibai which gave him all he wanted. 
It is argued for the respondent that, as the 
Mayukha Commentary did not come into 
effect till the beginning of the 18th century, 
ithe Mayukha view of the law was not in 
force at the time of the migration from 
Gujarat,if there was any such migrátion, 
for, admittedly, it must.have been before 
This argument is of little weight 
in view of the remarks of their Lordships 
of the Privy Council at page 280 in Chandtka 
Bakhsh v. Muna Kunwar (6): “ Although 
the migration of the Ahban ‘Thakurs took 
place before the Mayukha was written it 
may well be that the rule was in force in 
earlier times and that on this point the 
Mayukha only embodied and defined a 


-pre-existing custom." 


After full consideration of the case I am 
of opinion that there is no evidence that the 
family of Ghisirao had ever immigrated 
from Gujarat and that, therefore, the view 


taken by the First Court was the correct 


one. I set:aside:the.decree of the District 


Judge and restore the.decree.of:the Sub- 


ordinate ‘Judge. “The respondent will bear 
the .plaintiff'S costs: in all: Courts. . 
N, H. Decree set-asiáe. 
(6) 24 A. 27316 C, W.-N. 425; 29 I. A: 79; 4 


' Bom, L.,R,.376; 8 Sat, P, C, J. 233 (P. C). 
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MISCELLANEOUS FIRST. CIVI, APPEAL 
NO. 204 OF 19232. 

. November. 23,:1922. 
Preseni:—Mr. Justice Broadway. 
NUR: MUHAMMAD KHAN AND-ANOI[HER 
~— J UDGMENTrDEEBTORS— APPELLANTS, 

_VEFSUS 
Malik NOOR MUHAMMAD KHAN 
AND. ANOTHER—DECREE-HOLDERS— 
. RESPONDENTS, 
: Civil Procedure Code ( Act V of 1908), O. XX I, 
7. 90—Execution of decree—Sale, application to 
set aside— Irregularity— Substantial injury, 
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A material irregularity in the publication or 
conduct of an auction-sale would not justify the 
Setting aside of the sale in the absence of proof 
‘that substantial injury to the applicant had re- 
‘sulted therefrom. [p.'733, col. 2. 

Swaminatha Atyar v. Siagurunatha Cheitiat, 
32 Ind. Cas. 990, Palaniappa Udayar v. Arumuga 
Pandaram, 33 Ind. Cas. 692; (1916) 1 M. W. N. 256, 
Muhammad Nizam-ud-din v. Amin-ud-din, 67 Ind. 
Cas. 885; (1922) A. I. R. (L.) 35; 4 L. L. J. 441 and 
Haladhar Mitra v. Prafulla N ath Tagore, 57 Ind. 
Cas. 892, relied upon. 


' Miscellaneous first appeal from an order 


of the Senior Subordinate Judge, 
dated the 14th October 1923. 

Lala Mool Chand, R. S., for Mx. Ghulam 
Rasul, for the Appellants. 

Mr. Shamair Chand, for the Respondents. 

JUDGMENT.—On the ri2th February 
I916 the Marwar ‘Bank in liquidation obtain- 
ed a decree against one Sher Muhammad 
dor Rs. 10,000. This money was ‘charged 
on certain immoveable property and there 
wás a.condition to the effect that if the 
judgment-débtor paid up' a sum of'Rs. 6,000 
in certain instalmetits, that amount would 
‘be taken in comiplete satisfaction of the 
‘decree, The condition was not complied’ with 
and,thercfore, the sum due under the decree 
was Rs. i0;000. The Liquidators of the 
Matwar Bank sold their ‘tights iù ‘this 
‘décree to Malik Nur Muhammad and Abdul 
Aziz; the formér taking ‘two-thirds and the 
Tatter one-third. The purchasers of this 


Karnal, 


decree brought the property charged to. 
sale on the 29th Septémber 1920 and, with. 


the leave of the Court, purchased the entire 
property for Rs. 4,000. 

There was a previous charge'of Rs.-2 2,500 
which was included in this sum of Rs. 4,000, 
On the 4th October 1920 the sons of the ori- 
ginal judgment-debtor, who i$ dead, filed 
an objection to the sale urging that it ‘should 
hot be confirmed ‘as (I) ‘no proclamation 
had been made in the city, which had pre- 
vented bidders ‘from -coming ‘to the spot, 
(2) the decree*holders had’ brought: in their 
iriénds to make fictitious bids, (3) the value 
of the property was Rs. 10,000 or over, and 
(4) in the’ notice àffixed: £o: the. premises the 
date of sale was not entered. -As'the judg- 
ment-debtois clainied' to be 'able' to produce 
persons "who 'Wére ‘willing to give ‘more for 
‘the’ property tHey were asked to -produce 
such aman. "On the 29th October 1920 
the: jüdément-déDtors prodticed a relative 
of “theirs < Hamed - Muhamniád Rafiq Khan 
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who expressed his willingness. to raise the 
decree-holder’s bid by Rs. roo. He was. 
asked to put in the necessary money and © 
did so on the 4th November 1920: On the 
29th October 1920 the judgment-debtors 
filed a further application in which they 
alleged that the judgment-debtors had not 
been given notice of this sale and that there 
had been no proclamation. On the 11th 
{November 1920 the decree-holders filed an 
‘application alleging that the sale had been 
correctly and legally carried. out and should 
be confirmed. 

The matter next-came up before the Court 
on the 13th December 1920 on which date 
the Senior Subordinate Judge (Mr. Ander- 
son) recorded a brief order confirming the 
sale. Against this order of confirmation 
the judgment-debtors preferred an appeal 
to this Court which was accepted by Marti- 
neau, J. on the 15th March 1921 and 
the Senior Subordinate Judge directed to 
-give the judgment-debtors an opportunity 
to prove their allegations against the con- 
firmation of the sale. When this appeal 
was filed in this Court, to it was attached 
a document referred to as the original ‘of 
the proclamation of the sale affixed to the 
property. 

Ihe Senior Subordinate Judge (Mr. Gul- 
want Rai) then proceeded. to give the: judg- 
ment-debtors an opportunity of proving 
‘their allegations and, holding that they had 
‘failed to establish any'cause for setting the 
sale aside, confirmed it by order, dated the 
‘rath October TOZI. Against this order of 
confirmation the judgment-debtors -have 
‘once more come up to this Court and on 


“their behalf I have heard Mr. Mool Chand 


while Mr. Shamair Chand has addressed-me 
on behalf of the decree-holders. , 

Duiing the proceedings before Mr. Gul. 
want: ‘Rai ‘the judgment-debtors asked that 
the document referred to above as the-ori- 
ginal proclamation ‘affixed to the house 
be sent for'from Wie High Court. For some 
‘reason “or other -this document was never 
produced in the Court below. There is no 
evidence on the record showing that the 
document. in question ‘was removed ‘from 


the orémises sold and neithier:of the, judg- : 


“ment-debtors | ‘have ‘thought fitto go. into 


‘the witness-Dóx to explain ‘how "they got 


„possession of the ‘said dócüinent. It “has 
alsa to be noted that no affidavit: was filed 
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with the first appeal to the High Court in 
connection with this document. 
The first point taken by Mr. Mool Chand 


was that the provisions of O. XXI, r.66 (2). 


had not been complied with, the notice there- 
in contemplated not having been issued—-a 
circumstance which, it was argued, entirely 
vitiated the subsequent proceedings. Re- 
liáace was placed on Bipin Behari Bejali v. 
Kanti Chandra Mandal (x), Tanguturi Jagan- 
nadham v. Seshagirt Rao (2) and Raghunath 
Das v. Sundar Das Kheiri (3). 

Mr. Shamair Chand, on the other hand, 
placed reliance on Thekkedath Neelu Neithiar 
v. Subramania Moothan (4). It is, however, 
not necessary for me to discuss these 
. authorities, as a reference to the record dis- 
closes the fact that the notice contemplated 
by the rule and order in question was actual- 
ly issued on the 1st of August 1920 and served 
on both the judgment-debtors. Mr. Mool 
Chand on hearing this withdrew this objec- 
tion. He,however, strongly urged that the 


proceedings were bad, as there had been. 


no proclamation by beat of drum and the 
notice affixed to the premises to be sold 
did not contain the time, date, and place 
where the sale was to ba held. He, 
therefore, contended that, as the property 
was worth considerably more than Rs. 4,000, 
substantial loss had been caused to the judg- 
ment-debtors which loss was directly attri- 
,butable to the irregularity in the notice. 


It appears that on the 20th August 1920 


an order was issued directing the sale of the 
property in question. Tt was ordered that 
a notice and a warrant of sale should be 
issued, service of which was to be returned 
within a week and the sale to be held thirty 
days later on the spot from the hours of ro 
A;.M. to 4 P. M. on the 29th September 1920. 
On the 29th August 1920 thebailiff submitted 
his report showing that a proclamation by 
‘beat of drum had- been duly made and a 
notice affixed on the property as well as 
nu a conspicuous place ig the city. The sale 
was held on the 29th September 1920 and the 


(i) 18 Ind. Cas. 715. l 
(2) 37 Ind. Cas. 387; 20 M. L. T. 479 . < 
(3) 24 Ind. Cas. 304; 42 C. 72; 18 C. W. N. 1058; 
ti, W. 567; 27 M. L. J. 150; 16 M. L. T. 353; (1914) 
M. W. N., 747; 16 Bom. L. R. 814; 20 C. L. J. 555; 
13 A. L. J. 154; 41 I. A. 251 (P; C). 
4. 53 Ind. Cas, Bo9; (1919) M. W. N. 897; 11 
L. W.59. . . l h b d 


. place of the sale. 


property sold in lots, as directed, the decrec- 
holders being declared the auction-pur- 
chasers at a bid of Rs. 4,000. The Senior 
Subordinate Judge has found that procla- 
mation by beat of drum was duly made, 


-and on the evidence on the record I hold 


the same. The important points for con- 
sideration are whether, (1) the notice affixed 
to the premises contained the date, hour 
and place of the sale, and (2) if it did not, 


-whether the sale should be set aside. 


On the first point there is the sworn testi- 
mony of the bailiff who was examined as a 
witness, the evidence of the decree-holder’s 
agent, and of one Abdul Hakim. The first 
two have sworn that the notice affixed to 
the premises contained the date, hour and 
As against this testimony 
there is the existence of a copy of the notice 
filed in this Court which does not contain 
the date, hour and place of the sale. As 
noted above, there is no evidence on this 
record to’show that the document produced 
in the Court was taken from the premises 
sold. The judgment-debtors have produced 
four witnesses who have deposed to the 
absence of any proper proclamation by beat 
of drum and to the fact that the notice 
affixed to the premises did not give the date, 
hour and place of the sale. 'The first 
of these witnesses is Karam Nawaz, a per- | 
son with whom the property was already. 
mortgaged. His evidence is that there 
was no proclamation of any kind regarding 
the sale of this property either on the zgth 


August or 29th September 1920. He 
admits having seen a notice for sae ` 
affixed to the property, but states 
that it did not contain the date, hour 


and place*of the sale. He also says the 
value of the property is about Rs. 8,000. 
At the same time this witness admits having 
filed an application in the Court of the 
Senior Subordinate Judge on the 31st August 
1920, two days after the proclamation, had : 
been ‘made according to the evidence led 
by the decree-holders. Now, in this appli- 
cation he distinctly stated that he had learnt 
that the sale of this property was to be held 
on the 29th September. He explains this 
by saying that he had heard this am taur 
jar. Having regard to this statement 
there seems to be no doubt whatever that 
a proclamation announcing the date of this 
sale as the agth September 1920 was actua]. . 
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In Swariinatha Atyar v. Sivagurunatha 


ally | known. The next witness is Muham- ' Chettiar (5) it was laid down by a Division 


mad Sadiq who was the agent of the judg- 
ment-debtors in the execution proceedings 


and is also nearly related to the judgment- 
^ duct of the sale and of consequent loss to 


debtors. He fixes the value of the property 
from Rs. 10,000 to Rs. 12,000, and says 
that he heard no public proclamation. He 
saw a notice affixed two days after the sale 
and read it finding that it did not contain 
the date, hour and place of the sale. He, 
however, does not profess to have taken it 
down. 'The next witness is Muhammad 


Latif who says that there was a notice of 


sale affixed to the property but no procla- 
mation by beat of drum. He himself is 
iliterate and asked one Vakub when the 
sale was to be held and was told that no 
date, hour and place was entered. This 
Yakub has not been produced. The 4th 
witness is Ata Muhammad who merely 
states that he himself. heard no proclama- 
tion by beat of drum and that he never 
saw any notice affixed on the property at 
all. This is the whole of the evidence on 
which the judgment-debtors want- the 
sale to be set aside.: 


After a careful consideration of all the 
circumstances it seems to me that it must 
be held that the judgment-debtors were 
fully aware that the property was to be sold 
on the 29th September 1920. In coming 
to this conclusion I have not lost sight of 
the copy of the notice filed in this Court in 
which the date, hour and place had been 
‘omitted. ‘The bailiff in his report of the 29th 
August 1920 noted that he had fixed a copy 
of the notice containing all the necessary 
particulars including the date, hour and 
place on the premises to be sold and also 
affixed another similar notice in another 
part of the city. There is no evidence on 
this record to show that the copy of the 
notice filed in this Court was the identical 
copy which was affixed on the premises to 
be sold. It is possible that the copy 
now produced was the one which had been 
affixed elsewhere and which was.not required 
by law to have been so affixed. 


Again, it seems to me that the judgment- 
debtors have not proved that they have in 
any way suffered any substantial injury 
or loss attributable to the alleged omission, 


Bench of the Madras High Court that a pet- 
son seeking to set aside a Court auction-sale 
on the ground of an irregularity in the con- 


himself must adduce direct evidence to 
connect the irregularity with the loss. In 
Palantapba Udayar v. Arumuga Pandaram 
(6) the.same Court laid down that the Court 
must be satisfied that the applicant has 
sustained substantial injury by reason of 
the irregularity complained of; some actual 
connection must be shown between the 
irregularity and the inadequacy of the price 
which the property fetched at the sale. In 
Muhammad Nizam-ud-din v. Amin-ud-din(7) 
LeRossignol, J., gave expression to a simi- 
lar view holding that a material irregularity 
in the publication or conduct of a sale would 
not justify the settitg aside of the sale in 
the. aisence of proof that substantial injrry 
to the applicant had resulted therefrom; 
In Haladnar Mitra v Prafulla Nath Tagore 
(8) a Division Bench of the Calcutta High 
Court held that before an execution sale can 
be set aside on the ground of material irregu- 
larity in publishing or conducting it, the 
judgment-debtor must prove not only the 
irregularity but also substantial injury re- 
sulting from the irregularity. In the pre- 
sent case Mr. Mool Chand has endeavoured 
to show that owing to this alleged irregularity 
the price at which the sale was concluded 
was far below tLe actual value of the pro- 
petty. According to Lim, this property 
is worth about Rs. 12,000, and in support 
of this be points to the fact that it had been 
mortgaged to the Marwar Bankfor Rs.10,000. 
His owa witnesses have fixed the 
price at between Rs. 8,000 and Rs. 12,000, 
the higher figure being given by the judg- 
ment-debators’ agent ‘and relative, On 
the otker hand, in greund No. 7 of the appeal 
to this Court the appellants have expressed 
their willingness to have the bid made by 
Muhammad Rafiq, which is only Rs. 100 
in excess of the price paid by the decree- 
holders, accepted. Mr. Mool Chand says 
that they are agreeable to this simply be- 


(5) 32 Ind: Cas. 990. 
(6) 33 Ind. Cas. 692; (1916) 1 
(7) 67 Ind. Cas. 885; (1922) A 


(de J, 441. l 
(8) 57 Ind, Cas. 892. ; 
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cause of the relationship between them and ' 
Muhammad Rafiy. On, the evidence on 
che record I am unable to hold that the value 
of the property is really greatly in excess 
6: that fetched at the auction-sale. 

I, therefore, hold, (1) that it has not been 
_ proved that there was any irregularity in 

the publication or conduct of the sale, and 
(2) that even if the alleged irregularity be 
established no serious loss has been caused 
to the judgment-debtors directly attribut- 
able to the sale. I would note that had 
it been established that the value of this 
property was. greatly in excess of the price 
bid at the sale, and that in the copy of the 
proclamation affixed to the premises sold 
- the time, date and place of sale had been 
omitted I would have considered this a 
material irregularity vitiating the sale. 
. Tn the circumstances, I dismiss this appeal 
with costs. 

Appeal dismissed, 
Z. K. 


LAHORE HIGH COURT. 
Civit, Revision PETITION No. 146 OF 19:2. 
November 22, 1922. 

: P. esent -—Mzr. Justice Broadway. |, 
Tug WurM BISHAMBAR MAL-PALA MAL 
OF JAKHAL MANDI—DEFENDANT— 
PETITIONER 

I versus 
Tus Frau GANGA SAHAI-NIHAL, CHAND 

OF JAKHAL MANDI—PLAINTIFF— 
RESPONDENT. | 

Civil Procedure Code (Act V of $908), O. X X X, 
y, I, Sch. I I,v. 1— Arbitration ——Swil between firms 
— Reference —Minor membérs, whether boune. 

Where a suit is brought by a titm against a firm 
acting under the provisions of O. XXX, r. 1, 
of the Civil Procedure Code, and a reference to 
arbitration is made by the parties as firms anti an 
award is made against.one of them as a firm and’ 
not against the individual members thereof, the 
reference or the award cannot be objected to on 
the ground that they are not binding on thé minor 
members of the firm who did not join in making 
the reference. 

Sukha Nand v. Behari Ram- Ishar Das, 68 Ind. 
Cas. 750, Ghaznavi & Co. v. Budge-Budge Jute 
Mills, 25 Ind. Cas. 955, Uppara Chinnagapba v, 


Gaddam Chinna Hanumanna, 5o.Ind. Cas, 471; 
9 L. W. 314; (1919) M. W. N. 425, relied upon. 
Ram Bharose v. Kallu Mal, 22 A. 135; A. W. N, 
1900) 12; 9 Ind. Dec. (N. s.) 1120, Pokardas 
Jashiomal v. Forbes, Forbes, Campbell and Co. 
Limited, 19 Ind. Cas. 363; 6 S. L. R. 127, referred 


to. < 
Jagan Nath v. Mannu Lal, 16 A. 231; A. W. 
N. (1894) 60; 8 Ind. Dec. (N. $.) 150, distinguished. 
Petition, vnder section 44 of Act VI of 
1918, for revisicn of the decree of the Senior 
Subordinate Judge, Hissar, dated the 31st 
January 1922. 4| 


Mr. Nanak Chand Pandit, for the Peti- 
tioner. l 

Mr. Shamair Chand, for the Respondent. 

JUDGMENT.—The firm of Ganga Sahai- 
Nihal Chand purporting to act through Ni- 
hal Chand and Rameshwar Das, two of their 
members, institüted a suit for the recovery 
of Rs. 2,932-13-3 against the firm Bishambar . 
Mal-Pala Mal. A written statement. was 
filed on behalf of the defendant firm in which 
the defendants described themselves as the 
firm Bishambar Mal-Pala Mal through Pala 
Mal and Ram Karan as proprietors. The 
suit proceeded before the Junior Subordinate 
Judge, and on the xx h June 1921 an appli- 
cation was filed on behalf of the parties as 
firms, ref rring the matter to the arbitration 
of the Junior Subordinate Judge himself 
(Diwan Sita Ram). This application was 
signed on behalf of the plain.iff firm by the 
same pe.sons who had signed .he plaint and 


. on behalf of the defendant firm by Pala.Mal 


and Ram Karan, The said application was 
also signed by the respective Vakils of the 
parties whose powers-of-attorney gave them. 
the authority-to refer to arbitration. Diwan 
Sita Ram reported the matter to the Dis- 
trict Judge who transfered the case to the 
Senior Subordinat: Judge and subsequently 
Diwan Sita Ram drew up and filed. his award 
which was dated 28th August 192r. 
To this award one Bishambar Mal and cer- 
tain minors, claiming to be members of the 
defendant firm, filed objections to the effect 
that the reference to arbitration was bad 
owing to the fact that it had not been signed 
by all the members of the defendant firm 
some. of whom were minors. The learned 
Senior Subordinate Judge held an enquiry 
and came to the conclusion that Pala Mal 
and Ram Karan were the managing partners 
of the firm. These two persons had signed 
the pleas as well as the agreement to refer - 
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and the other adult members of the firm: 


were fully cognizant cf the reference and the 
proceedings thereunder. The objections 
were, therefore, disallowed and a decree pass- 
ed against the defendant firm in accordance 
with the terms of the award. Against this 
decree Mr. Nanak Chand Pandit has filed 

a petition for revision which purports to be 
IS of the firm Bishambar Mal-Pala 
M 

Mr. Pandit has urged that, inasmuch as 
the minors did not:sign the reference to 


arbitration which was further not signed 


on their behaif by any one, there was no 
legal reference to arbitration. He also took 
exception to the reference being made to the 
Junior Subordinate Judge instead of to the 
Panchayat of Mandi Jakhal, and further 
urged that the Junior Subordinate Judge 
acted wrongly in agreeing to be appointed 
arbitrator. As to the last contention, I am 
unable to see anything objectionable in the 
conduct of Diwan Sita Ram in the matter 
in agreeing to act as arbitrator. Doubtless 
under the terms of the contract a reference 
to the Panchayat of Mandi Jakhal was con- 
templated, but this fact did not bar the 
parties from making the reference in ques- 
tion and I hold that there is no force in this 
contention. 

The real objection relates to the reference 
not having been made by the minors, and 
Mr. Nanak Chand Pandit referred me to 
Agarwala's Arbitration in British India, 
page 8, where it has been pointed out that 
in the case of a firm of partners one of whom 
enters into an agreement to refer, such a 
reference is not necessarily bindfng on the 
other members of the firm, . inasmuch as 
the submission to arbitration is not an act 
necessary for, or usually done, in carrying 
on the business of a partnership [Ram ee 
rose v. Kallu Mal (x).] Inthe present ca 
however, as I have endeavoured to iow 
above, the suit was brought by a firm against 
a firm acting under the provisions of O. 
XXX, r. I. 

The defendant firm accepted the situation 
and the case proceeded accordingly. In 
Sukha Nand v. Behari Ram-Ishar Das (2) 


(1) 22 A. 135; A. W. N. (1900) i2; 9 Ind. Deg: ` 


(N. S.) 1120. 
(2) 68 Ind, Cas, 750. 


Harrison, J., held that in circumstances simi- 


lar to thosein the present case, a reference 
to arbitration* was valid and legal, Simi- 
lariy, in Ghaznavi & Co. v. Budge- Budgz 
Jutz Mills (3), it was held by Chaudhari, 
J. ofthe Caleutta High Court that an aw ard 
is not bad for the fact that it was made 
against the name of a firm without ascer- 
taining who. were the partiesliible, as ihe 
new Civil Procedure Code provides for suits 
against firmsin the firms’ names, which is au 
obvious reference to O. XXX, r. I. 

The next case cited by Mr. Shamair Chand 
was Jagan Nath v. Mannu Lal (4) which, 
however, deais with the powers of the father 
of.a joint Hindu family and is not directly 
in point. In Uppara Chinnagabba v. Gad- 
dam Chinna Hanumanna (5) a Division 
Bench of the Madras High Court held that 
where the manager of the family refers n 
dispute to arbitration in good faith and the 
circumstances are such that there is no 
collusion, the result of the submission 
will be binding on the other members of the 
family. 

At page 9 of Agarwala’s Arbitration in 
British India a reference i is made to Pokar- 
das Jashiomal v. Forbes, Forbes, Campbell 
ana Co., Limited (6), a case which appears 
to me to refute Mr. Nanak Chand Pandit’s 
contention, It is to be borne in mind thas 
the suit in the present cas¢ was brought 
against a firm, the reference to arbitration 
was made by a firm and the award is against 
a firm and not against the individual 1 mern- 
bers thereof. 

In these circumstances it seems to me 
that the proceedings in the Court below were 
with jurisdiction and in accordance with 
law. No case has been made out for inter- 
ference in revision and Į dismiss this peti- 
tion with costs. 

Z. Rs ` 

e Petition dismtssed. 

(3) 25 Ind. Cas. 955. 

(4) 16-A. 231; A. W. N. (1894) 60; 8 Ind. Dec. 
(N. 8.) 150. 

(5) 50 P Tad. Cas. 471; 9 L. W. 314; (1919) M, W. 


N. 425. 
(6) 19 Ind. Cas. 363; 6 S. Ty, R; 127. 
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_ LAHORE HIGH COURT. 

MISCELLANEOUS First CIVIL APPEAL 

'" ^" NO. 161 or 1922. 
June 9, 1922. | 
. Present :—Mr. Justice Scott-Smith. 
SHAHADAT AND OTHERS—J UDGMENT- 
DEBTORS—ÁPPELLANTS 
E VEYSUS | 
HUKAM SINGH—DEcREE-HOLDER— 
l RESPONDENT. i 
-~ Limitation Act (IX of 1908), s. 5—Court- Fees 

Aci ( V I I of 1870), ss. 4, 28— Appeal, presentation 
of— Copy :of order appealed against unstamped— 
Delay in filing appeal—-Sufficient cause— Negli- 
gence of clerk—-Duty of Counsel. s 

Having regard to the proyisious of sections 4 
and 28 of the Court-Fees Act an appeal cannot 
be regarded as having been validly presented if 
the copy of the order appealed against is not 
properly stamped. | 

- It is the duty of Counsel when filing an appeal 
to see that all documents which require a stamp 
are properly stamped. He cannot shelter himself 
behind his clerk and if his clerk has been guilty 
of any carelessness he is responsible for it. 

Where an appeal is returned as incomplete and 
is.again filed after the expiry of limitation, it is 
not a sufficient cause for admitting it within the 
meaning of section 5 of the Limitation Act, that 
the mistake was made by the Counsel’s clerk who 
put in the appeal. 

| Krishnasami Panikondar | v.. | Ramasami 
Chettiay, 43 Ind, Cas. 493; 41 M. 412; 34 M. L. 
J.63; 4 P. L. W. 54; 16 A. L. J. 57; 70. W. 156; 
23 M. L. T. 107; 27 C. L. J. 253; 2 P. L. R. 1918; 
$.5 C. W. N. 48r; 21 Bom. L. R. 541; 11 Bur, 
| L. T. z2x ; (1918) M. W. N. 906; 45 I. A. 25 (P. C), 
distinguished. 

. Miscellaneous first appeal from an order 
of the Senior Subordinate Judge, Sargodha, 
dated the 5th October 1921. l 

Sheikh Niaz Ali, for the Appellants. 

Dewan Mehr Chand, for the Respondents. 


JUDGMENT.—This is an appeal from 
the order of the lower ' Court directing 
execution of the decree-holder’s decree to 
. proceed against Shahadat and others, judg- 

ment-debtors. A preliminary objection is 
raised by Counsel for the respondent to the 
effect that the appeal is barred by time. 
The appeal was filed on the 7th January 

1922, but the copy of the order appealed 
against filed along with the memorandum 
~of appeal was unstamped and the trans'ation 
fee had not been paid. The appeal was, 
therefore, returned as incomplete. It was 
re-filed complete on the 17th “January. 
The oth of January was the last day of limi- 
tation for filing theappeal and it was, there- 
tore, barred by time when filed on the 17th 
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January. Having regard to sections 4 and 
28 of the Coort Fees Act there was no legal 
appealfiled on the 7th January and Counsel 
for the appellants does not contest that the 
appeal is not barred by time. He urges, 
however, that there is sufficient cause for 
admitting it within the meaning of section 
5 of the Limitation Act. He cites Kriéshna- 
samt Panikondar v. Ramasamt Chettiar (1). 
That case is distinguishable from the present 
one. Every Counsel knows or ought to 
know that the copy of the order appealed 
against must bear a Court-fee stamp of eight 
annas or one rupee according to the value 
of the subject-matter. Mr. Niaz Ali says 
that the mistake was that of the clerk who 
putin the appeal. In my opinion it is the 
duty of the Counsel when filing an. appeal 
to see that all the documents which require 
stamp are properly stamped. He cannot 
shelter himself behind his clerk, and “if 
his clerk has been guilty of any carelessness, 
he is responsible for that. A valuable 
right has accrued to tlie respondent by 
reason of the period of limitation for filing 
the appeal having elapsed, and I do not 
think it weuld be fair to him to admit this 
appeal. Even when the appeal was returned. 

to Couasel on the 7th January he had still | 
two more days in which he could have 
stamped the copy of the order appealed 
agianst but did-not re-file the appeal until 
ten days later. In my opinion he has been 
guilty of carelessness and I see no sufficient 
reason within the meaning of section 5 of 
the Limitation Act for admitting the appeal 
bevond time. 7 - 


e 
The appeal is accordingly dismissed, but 
I make no order as to costs in this Court. 


Z. K. Appeal dismissed. 


(t) 43 Ind. Cas. 493; 4I M. 412; 34 M. L. J. 
63; 4 P. L. W. 54; 16 A. L. J. 57; 7 L. W. 156; 
23 M. L. T, 101; 27 C. L. J. 253; 2 P. L. R. 1918; 
22 C. W. N. 481; 21 Bom. L. R. 541; rz Bur. L. 
T. x21 ; (1918) M. W. N. 906; 45 I. A. 25 (P. C). 
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LAHORE HIGH COURT. 
SECOND CIVI, APPEAL No.;3362 ÒF IQI7. 
August 3, 1922. "A 
Present :—Sir Shadi Lal, Kr., Chief Justice, 
` and Mr. Justice Abdul Qadir.: 
" RAM KISHAN AND ANOTHER, i 
_ REPRESENTATIVES OF GOKAL CHAND, | 
DECEASED— PLAINTIFFS—APPELLANTS' 
VErSUS 
HIRDE RAM AND OTHERS— 


_ . DEFENDANTS— RESPONDENTS. ' 
Limitation Act (I X of 1908), s; 19— Hindu joint 
family— Acknowledgment by one member, whether 
binding on others—Court-fees—Suit against several 
` defendants—Decree against one— Appeal in order 
to make others tiable—Court-fee payable on memo. 
of appeal, ' Í 
, An ackuowledgment made by a member of d 
joint Hindu family, whois notithe manager of 
the family, is not binding on the.other members 
of the family, except those who claim through him, 
for instance, his sons. [p. 73y, col. 1.] 
' Where the Trial Court grants. the plaintiff a 
decree against one of-several defendants and the 
plaintiff appeals with the object of getting the 
other defendants made jointly liable for the amount 
decreed, the memorandum cf appeal ought to bear 
an ad valorem Court-fee stamp. (p. 738, col. 1.] 
Ami Chand v. Kanhaya Ram, 16 Ind. Cas. 777; 
86 P. R. 1912 ; 222 P.L. R. 10912; 225.P. W. R. 
10912, followed. 
Second appedl from a decree of the Dis- 


trict Judge, Ambala, dated the 17th  No-. 


vemberI9I7, varying that of the Subordi- 
nate Judge, First Class, Ambala, dated 
the rgth May 1917. DO ME 
|. Dr. G. C. Narang, for the Appellants. 
Mr. Nanak’: Chand | Pándd, for Re- 
spondents Nos. r to 4. 
JUDGMENT. | 
Abdui Qadir, J—The plaintiff, Gok 
Chand, brought a suit to recover a sum 
of Rs. 385, due.on, 4 balance Struck in 1900 


" 





` by two brothers, Hirde. Ram and Harbans 

Rai. The suit was brought in August 
1916 against. defendants Nos. r and 2, 
" Hirde Ram and .Harbans Rai, and three 
sons of Hirde Ram, and one.son of Har- 
. bans Rai, defendants Nos. 3 to 6, who, were 


said to be members of a joint Hindu. 


family. It was claimed that the suit was 
within time and that limitation was saved 
by an acknowledgment made by Harbans 
Rai, in a letter written on the 5th Decem- 
ber 1910, acknowledging the debt,.as well 
as by a payment of Rs, ror made by him 
in the same year. The Trial Court held 
caat there was a binding acknowledgment 
within the meaning of section 19 of thé Limi- 


4 C 3. 
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tation Act, which brought*the. suit within 


time, and decreed the. plaintiff's claim with - 
costs. against all the defendants, subject 


‘to the reservation ‘that defendants Nos. 3 


to 6, 2. e. the sons of the two brothers, 
would be liable only to the extent of the 
joint property of the family. The defend- 
ants appealed against this decision, with 
the result that the decree of the Trial Court 
was modified to this extent that Harbans 
Rai only was held to be liable for the debt, 
and ‘defendants Nos. r, 3, 4, 5 and 6 were © 
relieved from liability. .The plaintiff has pre- 
ferred a second appeal to this Court against 
the decision of the learned District Judge, 
and all that he seeks in this second appeal 
.is that defendants Nos. I, 3, 4, 5 and 6 
should also be made liable for the debt. 
The . Court-fee stamp paid on this appeal 
was Rs. ror. The learned Judge, who ' 
admitted the appeal to a .hearing, noted 
at the time that the question of the Court- 
fee would be settled at the hearing. The 
case came up for hearing before a Divi- 
sion Bench of this Court on the 9th Novem- 
ember 1921 and was adjourned, because 
the transliteration of a bahi entry, which 
was in dispute in the case, was not on the 
record. Orders were also, passed at the 
time that .ad valorem Court-fee should be 
paid on the appeal and should be made 
up at the next hearing. The case then 
came up.before us on 27th July 1922, and 
the Counsel for the appellant made up the 
deficiency in Court-fee before the hear- 
ing started. Se gh tet 

Mr. N. C. Pandit, on behalf of the re- 
spondents; raises a preliminary objection 
that the proper Court-fee having been.paid 
so late, the appeal cannot be said.to have. 
been presented within time, as at the time 
of presenting it there. was no properly 
stamped appeal before the Court. He 
contends, therefore, that this appeal is 
barred by time qnd that there is no reason 
for.giving an extension of time and it should 
be rejected. He relies on Uméd Ali v. 
Municipal Committee, Jhang Maghiana (x), 
where an appeal was rejected under similar 
circumstances. He refers to Amir Chand 


.Y. Kanhaya Ram (2) as a clear authority 


-(1) -56 Ind..Cas. 143 ;-2 X. 20.0. J. 486; 26 
P. W. R. 1920; (1922) A. I. R. (L.) 233. 
. (2)! 16 Ind. Cas. 777-5 86 P. R; 1912 222 P. L, 
R. 19125 225 P. Wa Re 912 < 7 - ^ o 
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for the proposition that ad valorem Court- 


fee stamp should have been paid on the 
amount decreed by the lower Court, where 
the lower Court granted the plaintiff a 
decree against one of several defendants 
and the plaintiff appealed with the object 
of getting the other defendants made jointly 
liable for the amount decreed. He argues 
that there could have been no bona fide 


‘mistake made by the Counsel for the appel- 


lant when he filed his appeal on a Court- 
fee stamp of Rs. 10 only. Dr. Gokal Chand 
Narang, who appears for the appellant, 
urges, in the first place, that the Division 
Bench which passed orders on the gih 
November 1921 that the deficiency in stamp 
should be made up at the next hearing, must 
be understood to have decided to extend 
the time in favour of the appellant and that 
it is not open to the respondents to raise 
this objection now that that order has been 
carried out. He adds that in case it is 
held that this matter was left open when 
thé order dated 9th November 1921 was 
passed, he would ask for an extension of 
time on the ground that the mistake made 
in filing the appeal on a Court-fee stamp 
of Rs. ro was a bona fide one. He cites 
Ujagar Lal v. Mohan Kuar (3) as an autho- 
rity for the proposition that where a plain- 
tiff does not ask for a fresh decree but only 
wishes to have it declared that certain 
defendants exonerated from liability are 
liable under the decree, he can pay Rs. 10 
for the declaratory relief. He also points 
out by way of analogy, to a Division Bench 
ruling of the Chief Court reported as Kirpal 
Singh v. Sant Singh (4) wnere it was held 
that “as regards tne claim for a declara- 
tion as to who was entitled to receive the 
balance due” in that case a Rs. ro-stamp 
was sufficient under Art. 17 (6), Schedule 
II, Court Fees Act. He states that he be- 
lieved at the time he was filing this appeal 
on the strength of the *two authorities 
mentioned above, that he was acting 
correctly in paying a Rs. ro-stamp 
and that Amir Chand v.  Kanhaya 
Ram (2) must have been out of his 
mind at the time, if it had come to his know- 


ledge at a.l. iie goes on to say that he: 


wouid still urge with all respect to the 


(3 A W, N. (1886) 312. 
(4) 13 Ind. Cas. 305; 71 P. R. IQII;j ; 30.P. Li. 
A. 1912; 205 P. W. R, 1911. 
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learned Judges responsible for Amir Chand 
v. Kanhaya Ram (2) that there is scmething 
to be said for thé view taken by the Allah- 
abad Court on the ruling above cited. After 
hearing this explanation of Dr. Narang 
I think that the question involved was 
a debateable one and the deficiency in 
Court-fee as originally paid was due to a 
bona fide mistake and that, therefore, this 
case 1s a fit one for extension of time and 
for allowing the appeal to be heard on the 
merits. 

It has been definitely held that Har- 
bans Rai did write a letter acknowledging 
the debt in 1910 and thus,so far as he is 
concerned, the suit has been held to be 
within limitation and there is no dispute 
now as regards his liability. The sole ques- 
tion before us is whether his acknowledg- 
ment is. binding on the other defendants. 
The answer to this question depends on the 
decision which may be arrived at on the 
following two points :— 

(1) Whether ffirde Ram and Harbans 
Rai and their sons were members of a joint 
Hindu family at the time ot this acknowledg- 
ment ? 

(2) Whether this acknowledgment was 
made by Harbaus Rai in his capacity as the 
karta or manager of the joint Hindu 
family ? 

The defendants alleged that the family 
was origiually joint, but in Sambat 1964 
(corresponding to 1907) a partition on 
taken place, by which the two brother 
had become separate and that this AER 
was evidenced by: an entry made in the 
bahi of one Ghaukas Mal. This entry was 
produced in Court and was proved by the 
evidence of Chaukas Mal and it does 
recite the fact of a partition between the 
two brothers, but its admissibility was 
objected to in the Trial Court on the ground 
that it was not a properly stamped docu- 
ment and also required registration. ‘Lhe 
learned Subordinate Judge held that it 
was inadmissible for want of registration 
and held that no. partition was proved. 
The learned District Judge, on appeal, 
came to a ditterent conclusion. He held, 
on the authority ot Goagod Gir v. Sham 
Gir (5) that it was metely a recital ot an 
accomplished fact in the baki cf a third 


M 48 P. R. 1905; 33 P. L. R, 1905; 5i 
W: R, 1905, 
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‘party and as such admissible. He also 
held that there was a reference to a sepa- 
rate debt on his own account in the letter, 
‘Exhibit P-rr, written by Harbans Rai to 
the plaintif on the 5th December rIg9gro, 
which also- indicated a separation. Dr. 


Narang draws our attention to the words: 
of the document, which in some passages . 


recites present events and in others makes 
use of the future tense, and points out that 
the use of the words ''zabani" (oral) 
agreement in the said document repeatedly 
shows that the writer was adopting this 
device in order to save the expenses of re- 
gistration and stamp, but, as a matter of 
fact, the parties were executing a deed of 
partition, which cannot be admitted in evi- 
dence without being properly stamped and 
registered, I think there is force in this 
contention andI cannot hold it proved on 
the basis of this document, that a parti- 
tion of the joint family had been effected. 

In spite, however, of the view taken 
“by me as to the document mentioned above 
the. question remains whether Harbans 
Rai had any authority to bind his brother 
or bis nephews. 
as one of the kartas of the family, that is 
to say; -he tries to make out that both 
Hirde Ram and Harbans Rai were jointly 
managing the family business. There is 
nothing on the record to show that both 
of them were, acting as kartas, which is 
somewhat. unusual, though not absolutely 
unknown. Hirde Ram was admittedly the 
elder of the two brothers and would, as such, 
be presumed to be the head or the manager 
of the family, in the absence of Any posi. 
tive evidence to the contrary. There is 


no evidence to show that Harbans Rai : 


had been authorised by his brother or by 
his minor nephews to take the step he did. I 
am, therefore, of opinion that his acknow- 
ledgment is not binding on his brother 
or his nephews and section 1g of the Limi- 
tation Act cannot help the plaintiff against 
defendants Nos. I, 3, 4 and 5, inasmuch 
as they do not derive their title or liability 
through Harbans Rai. I would, therefore, 
dismiss this appeal with regard to the 
liability of defendants Nos. 1, 3,4 and 5. 

The case of Jiwan Lal, defendant No. 6, 
the minor son of Harbans Rai, howévet, 
stands on a different footing. He derives 
his liability through his father and an 
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acknowledgment by his own father must be 
held to be binding on him. Therefore, 
the appeal of theeplaintiff is accepted to this 
extent that Jiwan Lal will be liable along 
with his father to the extent of the joint 
property. The plaintiff will pay the costs 
of defendants Nos. I, 3, 4 and 5. 


Shadi Lal, C. J.—I am of- opinion that 
Harbans Rai was not the manager of the 
family and had no authority to acknow- 
ledge the debt on behalf of Hirde Ram 
and his sons. The appeal is accepted to 
this extent only that Jiwan Lal also will 
be liable to the extent of his share in the - 
property jointly owned by him and his 
father. 


Z. K. Appeal ascepted, 


LAHORE HIGH COURT. 
SECOND CIVIL APPEAL No. 853 oF 1922. 
November 30, 1922. 

Present :—Mr Justice Harrison. 
TIRKHA AND ANOTHER-—PLAINTIFFS— 

APPELLANTS 
VEYSHS 
SOHLU AND OTHERS —DSFENDANIS—. 
RESPONDENTS. 


Registration Act (X V I of 1908), s. 12——Memo- 
randum, unsigned, of mortzage— Registration. 


The Registration Act presumes throughout 
that a document tendered for registration has been 
executed. Before a document can be treated as 
such for purposes of registration, it must be exe- 
cuted, i. ¢., sigmed. [p. 740, col. r. 

Chet Po, In the applhwation of, 22 Ind. Cas. 75; 
7 L. B. R. 77; 7 Bur. L. T. 48 (E, B.), referred to. 

A memorandum made in the account-books 
of ‘a mortgagor reciting the names of the parties, 
the account of the charge, the period of the mort- 
gage and the names of witnesses but not signed 
by any body is not a mortgage-deed and does 
not require registration under section 17 of the 
Registration Act. [p. 740, cols. 1 & 2] 

Second appeal from a decree of the Dis- 
trict Judge, Delhi, dated the 7th March 
1922, reversing that of the Honorary Munsif, - 
Second Class, Rohtak, dated the 6th July 


1921. 
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` Mr. Shamair Chand, for the Appellants. cute a mortgage, and where that Act ap- ` 
Laia Amar Nath ‘Chona; fcr the Re- ' plies in its entirety, it is the mortgager aud 
spondents. : — ' two witnesses. Although the Act does not 


JUDGMENT.—'The plaintiffs in this case 
sued to redeem a mortgage which, it is alleg- 
. ed, had been effectedin the year 189o. The 

suit was ‘decreed by the First Court on pay- 


ment of Rs. 137, and on appeal the Dis- - 


tüct Judge held that the document on 
which the plaintifis relied required regis- 
tration and, inasmuch as it was unregis- 
tered and inadmissible in evidence, no 
secondary evidence of its contents could 
. be produced and he, therefore, dismissed 
the suit on this preliminary point. . 
Plaintifis appealand the first point to 
be decided is whether the document in 
question is a mortgage-deed and as such 
requires registration or whether it is merely 
a memorandum in an account-bcok. There 
' are several curious features of this docu- 
ment. It is to be found not in the account- 


book of the mortgagees but in the account- , 


book of the mortgagors. It recites the 
names of the parties, the amount of the 
charge, the period of the mortgage and the 
names of certain witnesses. It is not signed 
by any body, a point overlooked or rather 
. Bot clearly realised by the learned District 
Judge who says that it is signed by witnesses. 
Now, before a document can be treated as 
such for purposes of registration, or, in 
fact, for almost any purpose, it must be 
executed, and, as defined in section 2 (12) of 
the Stamp Act, “Executed” means “signed,” 
a point explained in Chet Po, In the appli- 
salon of (1), a Full Bench ruling of 
the Lower Burma Chief Court. - If unsigned, 
the document is not liable to stamp duty 


aud a fortiori is not compulsorily registrable, ' 


nor, in fact, registrable at all. The 
Registration Act presumes throughout that 
the document tendered for’ -registration 
has been executed (set section 58 and sec- 
tion 74). Under section 58' the Registra- 
gion Officer must endóise the signature 
of every person admitting the execution of 
the document. The first ground on which the 
Registrar cau refuse to register a document 
under section 74 is that it has not. been 
executed. Under section 59 of the Trans- 
ler oi Property Act we find who must exe- 


'* 7 (1) 22 Ind, Cas, 75 ; 74 B. R: 977! 7 Bur 
Lis T, 48 (F. B.).. i i 


` mortgage. 


apply in its entirety to the Punjab, this’ ` 
section is valuable as explaining that the 
mortgagor : is the executant. of a written 
Not only, therefore, was this 
entry not compulsorily registrable but it 
could not be registered nor charged with 
stamp duty. It is shown to be written 
by the scribe Ballu, who has since died, 
and in the account-book of the mortgagors, 
not of the migrtgagees, as would be the’ 


- case had it even been intended that it should 


be treated as a mortgage and not a memo- 
randum. The whole tenor of the entry, 
moreover, is that it is written {or the use 
of the mortgagors in case there sbould be 
any doubt s3 to the terms in years to come. 
For all these reasons I find that the docu- 


‘ment in question is a'memorandum and - 


not a deed of mortgage. 

Counsel for the respondents urges thai, 
inasmuch as the plaintifis did not allege 
the existence of an oral mortgage antece- 


dent to this entry in their plaint nor in the 


early stages of the case but only took up 
their present position when the defendants 
had objected to the document, they should 
not be allowed to shift their ground and — 
base the claim on an earlier oral mortgage. 
He points out that in the plaint the words 
ba-ru-i-baht axe-to be found and that it is 
on the mortgage contained in the account- 
book and nothing else that the suit is based, 
and in this contention he quotes Skee 
Prasad y. Lalit Kuar (2), -a  ruhng. 
which appears to me-to be not in point.’ 
The plaintiffs have relied on one and the 
same mortgage throughout. They have not 
attempted to -base their claim on anything 
else, not to substitute any other mort- 
gage for that relied uponin the plaint and- 
no mistakes in-pleadings can make -a docu- - 
ment registrable when it-is not registrable, 
and still less can it make any document 
compulsorily registrable which is not so 
under the provisions of the Act. 

I, therefore, accept the -appeal on this 
preliminary point and remand. the case 
to the lower Appellate Court for decision ^ 
on the merits under O. XLI, 1.:-23, 
Civil Pocedure Code. 

''(2) 18 A. 403 5 A. W. N. (1899) 132; 8 Ind. 
Dec. (N. &) 975. ^ xs l " 
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Stamp on appeal will be refrtaded-- and 


-costs will follow the result. 
Z. K. Appeal accepted : 
Case remanded, 


stent am. c- Vider um Due. 


PATNA HIGH COURT. 
CIVIL REVISION No. 239 OF 1922. 
December 22, 1022. 
Pr esent. —]ustice Sir B. K. Mullick, Kn, 
and Mr. Justice Kulwant Sahay. 
Rai Bahadur RAM SUMRAN PRASAD 
AND OTHERS—DECREE-HOLDERS—. --_ 
PETITIONERS ^ 
Uersuts < 
Babu RAM BAHADUR AND OTHERS— 
JUDGMENT-DEBTORS—OPPOSIZE PARTY. 
Civil Procedure Code ( Act V of x908, O. X X 1, 
r. X1— Execution of decyee-— Concurrent plications, 
whether maintainable— Amendmeni of application— 
Jurisdiction. of Execution Court. 
There is no provision of law which prevents-a 
Court from entertaining concurrent applications 
for execution of the same decree, andr, 11 of O. XXI 
of the Civil Procedure Code is no bar to the main- 
tenance of such applications. [p. 742, col. 2] 
^. Saroda Prosaud Mullick v. Luchmeeput -Sing 
Doovgur, x4 M. I. A. 529; 17 W.R, 289; 10 B. L. R. 
14; 2 Such. P.C. J. 560; 3 Sar. P.C.J. 77; 20 E.R. 
883 Krishtokishore Duli v. Rooplall Dass, > C. 687; 
IO C. L. 'R. 609; 4 Ind. Dec. (N. S.) 442, Baij Nath 
Goenka v. Holloway, 1 C.L. J. 315, Maharaja 
of Bobbih y. Narasaraju Peda, 15 Ind. Cas. 738; 
37 M. 231; 12 M. L. T. x19; (1912) M. W. N.721; 
23 M. L. J. 236. Mahavajah of Bobbili v. Narasa- 
. vaju Peda Baliara, 36 Ind. Cas, 682; 21 C. W. N. 
' 162; 31 M. L. J. 300; 18 Bom. L. R. 909; 39 M. 640; 
14 À. L. J. 1129; 20 M: L T. 472; 24 C. L. i E 
4 L. W. 558; (19016) 2 M. W. N. 541; 1*P. L. W 
-43 I. A. 238. (P. C.), relied on. 
|. Radha Kishen Lall v. Radha Pershad Singh, “18 
C. 515: 9 Ind. Dec. (N. Ss.) 344 and Sadho Saran v. 
Hawal Pande, x9 A. 98; A.-W. N. (1893) 57; 9 Ind. 
Dec. (N, $.) 63 (F. B.), referréd to. 


A Court of execution has jurisdiction to permit’ 


he amendment of an application for execution by 
the addition of other properties to the list of-prop:r- 
ties sought to be attached. [p. 742. col. 2.] 


Gnanendra Kumar Rai oe eee Shayama 
Sunder Jen, 44 Ind. Cas. 553; 27 c. L. J. 398; 22 
C, W.. N. 540, relied on. 

Asgar Ali v. Troilokya Nath Ghose 17 C. 631; 
$ Ind. Dec. (N. 5.) 960 (F. B.), distinguished. 


, Revision from an order of the Subordi- 
nate Judge. Monghyr, ‘dated the rrth July 
1922. 


i^ 


Messrs. S. M. Mallick and N.N. Sen, 


. for the Petitioners. . 


Messrs. S. K. Milter and L. K. M ha, fu 

the Opposite. Party. - 
JUDGMENT. 

Mullick; J.—This case has.been well 
argued on both sides and the result seems 
to me to be quite clear, 

The petitioners before us obtained a decree 
for money against the opposite party in 
Suit No. 858- -80 of 1913-15 in the Cogirt 
of the. Subordinate Judge of Monghyr and 
on the 20th May 1915 they made to that 
Court an application, No, 153 of 1913, for the 
-execution of that. deeree. Some property 
belonging to the judgment-debtors was 
sold for asum of Rs. 37,042, leaving a balance 

of Rs. 7,396-2-4 still due, and the execution 
case is still pending for the disposal of two 
applications for setting asidé the sale; 
the sale has, therefore, not been confirmed. 
On -the Irth July 1922 the decree-holders 
filed a petition before the Executing Court 
stating that they had learnt that an amount 
of, Rs. 6,309-10-0 realised upon a decree in 
favour .of the judgment-debtor, was in 
deposit in the Court of the Subordinate 
Judge and praying that this sum might be 
attached and paid to the decree-holders in 
satisfaction of their debt. On the xzth July 
I922 the Subordinate Judge made the 
following order:-— -> A 

' Heard the Vakil for the decree-holders; 
As the execution case in respect of the same” 
decree is still pending before this Court, 
no fresh execution petition in respect of the 
same decree can be entertained. Rejected.” 

The present application for revision has 
been made by the decree-holders against 
this order. í 

It is urged by the opposite party that 


-while Execution Case No. 133 of 1918 is 


pending no fresh execution proceeding can 
be instituted. In my opinion, this is a 
wholly incorrect view of the law. Under 
the Civil Procedure,Codes of 1859, 1877 and 
1882 the legality of concurrent execution 
has always. been recognised though in prac- 
tice it was not generally carried out. If 
authorities are required reference may: be 
made to Saroda Prosaud Mullick v. Luchmee- 
jut Sing .Doogur (1); Krishtokishore Dutt v. 


(1) 14 M. I. A. 529; 17 W. R. 289; 10 BT. R. 
214; 2 Suth, P. C. J.. 560: 3. Sar. P.C C. J: 77} 20 


, E. R. 885. 
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; Ruoplall Luss (2) Batj Nath- Goenka v. 


Holloway (3) and Maharaja of Bobbili 
«. Narasaraju Peda (4),-affirmed by the 
Privy Council in Maharajah of Bobbilt v. 
Narasaraju Peda Baliaré (5); indeed on 
principle, there seems to be no difference 
between a concurrent execution after transfer 
in another Court and a concurrent execution 
in the Court in which the decree was passed. 
That the present Code does not view with 
disfavour concurrent executions is, among 
other sections, indicated by section 46 which 
is new and relates to precepts. That section 
enacts that, upon the application of the decree- 
holder, the Court, which passes the decree, 
may, whenever it thinks fit, issue a precept 
to any other Court which would be compe- 
tent to execute such decree, to attach any 
property belonging to the judgment-debtor 
and specified in the precept, provided that 
no attachment shall continue ior more than 
two months unless the period of attachment 
is extended by an order of the Court or unless 
before the determination of such attachment 
the decree has been transferred to the Court 
and the decree-holder has applied for an 
order for the sale of such property. 

Further, it has been held by the Calcutta 
and the Allahabad High Courts that separate 
and successive applications for execution 
giving reliefs of different character may 


“always be made, see Radha Kishen Lal v. 


442. 
o (3) : C. L 


“Radha Pershad Singh (6) and Sadho Saran 


v. Hawal Pande (7), and I see nc reason why 
two applications for attachment of different 
properties cannot proceed simultaneously 
in execution of the same decree. In my 
opinion there is no provision of law which 
prevents the Court in the present case from 


entertaining a fresh application for the 


execution of the decree by attachment of 
money in deposit to the credit of the judg- 


~ (a) 8C. 687; 10 C. L. R.,609; 4Ind. Dec. (N. s.) 


J. 315. | 

(4) r5Ind.Cas. 738; 37 M. 231; 12 M, L. T. 119; 
(1912) M. W. N. 721; 23 M. L. J. 236. 

(5) 36 Ind. Cas. 682; 21 C. W. N. 162; 31 M. L. 
-J. 300; 18 Bom. L. R. 909; 39 M 640; 14 A. L.J. 


: 1129; 20 M. L. T. 472; 24 C. L. J. 478; 4 L. W.558; 


-(1916) 2 M. W. N. 541; 1 P. L. W. 26; 43 I. A. 238 
* (P. C.). 
6 . 515; 9 Ind. Dec. (N. S.) 344 


C 
A. 98; A. W, N. (1893) 
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/ 


ment-debtor in the same Court or in any 
other Court. 

O XXI,r. Ir of the present Act which 
requires that the decree-noider shall state 
the result of all previous executions is, in 
my opinion,no bar to the maintenance of 
concurrent execution. 

If, then, it is open to the decree-holder 
to file a fresh application, I see no reason 
why the Court c nnot allow the amendment 
of the application already filed, while the 
execution case is still pendirg, by the addi- 
tion of other properties to the list of proper- 
ties sought to be attached. It is contended 
that r. 17 of O. X XI contemplates that there 
can be no amendment after the execution 
case ha been registered, but, in my cpinion, 
there is no force in thi coni«ntion end it 
has been so held in Gnanencra Kumar Rat 
Chowdhury v. Shayama Sunder Jen (8). 

It is contended by the learned Counsel for 
the opposite party that this last mentioned 
case was wrongly decided and that it con- 
flicts with the Full Bench decision of the 
Calcutta High Court in Asgar Alt v. Trotlokya 
Nath Ghose (9). But thi. Full Bench case, 
in my opinios, has no application to the 
present case. There an application for 
execution was made which was not in 
proper foim, and whe n the prayer for amend- 
ment was made the period of limitation 
for executing the decree had expired. The 
Court bed that the amendment corld nct 
Le made after the decree had Eeccme barred 
by limitation, But where the decree is 
still alive, I do not see why an application 
for amendment cannot be allowed if the 
Court so chooses at any time before the 
close of „the execution proceedings. To 
hold otherwise would mean that, although 
the decree-holder has discovered property 
belonging to the judgment-debtrr, which is 
within his grasp, and although he krews 
that the properties which he has already 
attached will not satisfy his decree, he canrot 
have any relief till the disposal of the execu- 
tion case, which may, es ir the present in- 
stance, be protracted for a considerable 
time. Jhe argument, that the object of 
the law is tc prevent excess in realization, 
does rot conclude the matter, the Courts 


x (8 44 Ind, Cas. 553; 27 C. L. J. 398: 22 C. W, 
» 549. 
(9) 17 C. 631; 8 Ind, Dec. (N. S.) 960 (F; BJ. 


had 
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will atways endeavour to protect the judg- 
ment-debtor against unnecessary harassment. 

Reference has been made io the English 
practice on the subject. ‘It seems that a 
judgment-creditor in England may, in execu- 
tion of a judgment for money or costs, 
issue any number of writs addressed to the 
Sheriffs of different counties or places in 
which thejudgment-debtor’s assets are and 
he may also issue more than one writ in 
the same county, but he cannot, in the 
latter case if a seizure be made under one 
of the writs, ordinarily proceed with the 
other writs without obtaining a return of the 
first writ. Two or more writs of the same 


kind can be executed in different counties. 


but care must b2 taken that too much is 
not realized. These rules cannot, of course, 
affect the procedure in India, but they 
support the view that there is no objection 
in principle to the concurrent execution of a 
decree. 

Jn the case before us tke Subordinate 
Judge was wrong in- holding that he had 
no jurisdiction to entertain the decree- 
holder's application of the 11th July 1922. 
He had jurisdiction to accept it either as a 
fresh application for execution or as an 


.application for amendment cf the previous 


application, and he must now exercise the 
discretion with which the law vests him 
and dispose of the application according 
tolaw. 

The application 


is, therefore allowed 


with costs, Hearing fee five gold mohnrs. 


Kulwant Sahay, J.—I agree. 


W. C, A, Application allowed 
e 


LAHORE HIGH COURT. 
MISCELLANEOUS First CIVIL APPEAL NO. 
840 OF 1922, 

November 14, 1922. 
Present:[—Mr. Justi e Broadway. : 

Mussammat ISHRI—DEFENDANT— 
APPI LANT 
UerSHS 
SHIB RAM AND OTHERS--PLAINTIFFS 
AND PARLAD RAI—DEFENDsNT— 
RESPONDENTS, 4 
Givil Procedure Code (.AcL.V of 1908), O, X L, 4,1 


iN DIAN. CASES. 


743. 


— Recetver, appointment of— Notice—Discvotion of 
Court— Instructions te Receiver— Appeal, whether 
1285. 

Rule x of O. XL of the Civil Procedure Code 
does not lay down that notice should issue betore 
a Receiver is appointed, and in many cases the 
object of the appointment of a Receiver may well 
be nullified if notice were issued. Ip. 745, col. r.] 

The question which the Courts have to decide 
in dealing with applications under O. XL, r. 1 of 
the Civil Procedure Code for the appointmentof a 
Receiver is whether, in the circumstances of the 
case, the appointment of a Receiver is just and 
convenient, the main object being to preserve the 
property. The power is discretionary with the 
Court, but at the same time this discretion is not to 
be exercised arbitrarily butin a regulated manner. 
[p. 745, cols. r &2.] 

Ramji Ram v. Salig Ram, 5 Ind. Cas. 96; 14 
C. W. N. 248; 14 C. L. J. 215, referred to. 

Sidheswari Dabi v. Abhoyeswart Dabi, r5 C. 
818; 7 Ind. Dec (NW. S.) 1128, Chandidat Jha v. 
Padmanand Singh Bahadur, 22 C 459; 11 Ind. 
Dec. (N <.) 307, Sivagnanathammal vw. Aruna- 
chelam Pillai, 11 Ind. Cas. 870; (t911) 2M W.N. 
75: 2x. M. L. J. 821; t0 M L T. 490, Hobib- 
ullah v Abtiakaliah. 34 Ind. Cas. (93; 23 C L. 
J. 567, Bhat Bhagat Singh v. Harnam Singh, 136 
P. R. 1890, Jiwani v. Labhu Ram, 4 Ind. Cas. 
694; 107 P. R. 1908; 12 P. L. R. 1909; 179 P. W. 
R. 1908, Bakht Bhari v. Isa Shah, 11 Ind, Cas. 
403; 62 P. W, R. 1911 and Sant Ram v. Ram 
Chand, 6 Ind. Cas 659; 36 P. R. 1910; 53 P. W. 
R 1910; 72 P. L. R. 1910, distinguished. 

N^ appeal lies against instructions issued by 
the Court to the Receiver. [p. 744, col. 2.] 


Miscellaneous first appeal from an order 
of the Senior Subordinate Judge, Ludhiana, 
dated the rrth March ro22. s 

Lala Badyi Das, R. B.. for the Appellant. 

Bakhshi Tek Chand and. Lala Mehr 
Chand Mahajan, for the Respondents. 


JUDGMENT.—One Indar Singh died in, 
Burma on the 11th February 1920, leaving 
him surviving two brothers, Shib Ram and. 

ssa Ram, and a widow, Musammait Ishri. 


Assa Ram has been adopted out of the fami- ' 


ly and is no further concerned in this matter, 
the dispute being between Musammat Ishri 


on the one side and Shib Ram, his son Charan- e 


ji Lal, and his'grandsons Manohar Lal and 
Am it Lal, on the other. Shib Ram, etc., 
claim that Indar Singh and they formed a 
join Hindu family and that for-th's reason 
they are entitled to succeed to the property 
in suit by right of survivorship On the 
other hand, Musammat Ishri claims that 
her husband was not a member oi any joint 
Hindu family, and that she is, therefore, 
entitled te whatever he eft, Indar Singh 
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had-been carrying on business in. Burma 
although he originally came from Ludhiana 
and.the bulk of.the property is in Burma 
.and.consists in the main of gash or debts 
-due to the deceased. On the 8th Ncvember 
1920, Musammat Ishri moved the Courts 
in Burma. for a Succession Ceitificate. A 
similar course was adopted by. Shib Ram, 
etc., on the x6th July 1921. These pro- 
“ceedings have been dropped by both the 
parties and-need not be further considered. 

On the 2nd March 1921, Shib Ram, ete., 
instituted a suit against Musammat Ishri 
asking for a declaration that Indar Singh, de- 
ceased, had been a member of their joint 
Hindu family and that the widow was only 
entitled to receive maintenance. Musam- 
mat Ishri contested the suit and during its 
pendency one Parlad Rai of Burma pro- 
pounded a Will, said to have been executed 
"by the late Indar Singh, for the Probate of 
which Parlad Rai has filed proceedings in 
the Courts in Burma. 

On the roth March 1922, Shib Ram, ete., 
filed-a second sui: asking (a) that the prop- 
erty left by :ndar Singh should be ad- 
ministered by the Court, (D that an in- 
junction should be issued putting a stop to 
the Probate proceedings in Burma, end (ċ) 
that .an injunction be issued against , Mu- 
sammat Ishri prohibiting her from realising 
any of her husband’s debts or intermeddling 
with the ‘estate. 
cations were filed asking for orders to issue 
under,O. XX XIX, r. 1 and O. XL, r. I, 
Civil Procedtire.Code, and the learned Senior 
Sub-Judge acting on the affidavits filed 

eby the plaintiffs, appointed a Receiver and 
- ^jssued the injunctions asked for without 


. issuing notice to Musammat Ishri or Parlad, 


Rai who had been made a party to the se- 
` cond suit. Parlad Rai. has not attempted 
to have the orders set aside. Musammat 
Ishri, afte in vain asking the Cougt to re- 
-consider that decision, has preferred appeals 
to this Court against (a) the -appoin ment 
.of the Receiver and (b) rhe i sue of the injunc- 
‘tion, - 

While the Receiver appointed by the Court 
"below was carrying out his duties a letter 
‘was written to him by the Court below con- 
taining certain directions. “This letter was 
issued after an order by this Court staying 
further -proceedings and Musammat Ishri 
.has-preferred another appeal complaining 
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At the same time appli- . 


1923. 


against what is termed to` be an order in 
thatiétter, Mr. Badri Das for the appeliant, 
Musammat Ishri, (Parlad Rat has not ap- ` 
pealed) in all the three appeals has quite 


‘frankly admitted that the appeal against 


the letter is incompetent. This is Appeal 
No. 2086 of 1922 and my attention has not 
been drawn to any provision of law which . 
would authorise an appeal from instructions, 
such as these, issuing from a Court to a Re-’ 


ceiver appointed by it. The matters in- 
‘volved in thi: appeal admittedly are to be 


decided in the appeal against the appoint- 
ment of the Receiver and I accordingly dis- 
miss Appeal No. 2086 of 1922. 


I:now proceed to deal with the appeal Eum 


against the injunction (No. 841 of x922; 
According to the crder appealed against 


"which is dated 11th March 3022, a tempo- 


rary injunction was issued to Musammai 


-Ishri restraining her from realising debts: 


due to her husband or from interfering 
with the property in suit as shcwn in the 
list be attached to the plaint. Secondly, 
Parlad Rai was directed to deposit the: 
money due bv him to Indar Singh's estate 
forthwi h and to deliver over'any property 
belonging to the deceased that was in his 
possession. Lastly, a letter was to be sent 
to the Myitkin District Court, in Urprer 
Burma, conveying the information that, a 
Regular Suit had been filedin the Lu'l iara 
Court rela‘ing to the administration of the 
property of Indat Singh and suggesting 
that the Probate prccecdings pending in: 
the Court in Upper Burma should be stayed. 
I have been given to understand by the 
Counsel for the parties that the District 
Jtdge of Myitkina has not complied with 
this request, so that it is not necessary for 
me to do more than to point out that in my 
opinion the request should not have been 
made. The Probate proceedings had been 
taken in-Buima before the present suit was 
filed, and I am.unable to see any gocd reascr 

for asking that Court to hold its hands pend- ` 
ing the decision of the present suit. Parlad 
Rai has not paid in'the money but has not 
objected to the order, and I must.confess 
that 1 am unable to see that Musammat. 
Ishri stands in any way to suffer any loss 
by the order, although I am of opinion that 
such an order was scarcely advisible in the. 
circumstances. Qua the iniuzcii^n issued te 


‘Musammat Ishri, I-certainly think that it. 


Land 
w 
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would have been advisible to išsue notice 
before the injunction hàd been issued. But 
I am notinclined to.interfere with the discre- 
tion of the Court below in this matter merely 
on that ground. There is a bona: Jide dis- 
pute between the parties and the injunction 
relates only to such properties belonging 
to the deceased as are not in possession of 
the appellant, and, I, therefore, see no reason 
to interfere and dismiss this appeal. 
Turning now to the question of the Re- 
ceiver (Appeal No. 840 of 1922), Mr. Badri 
Das complains that the order appointing 
a Receiver was made, firstly, without notice 
and, secondly, without any real necessity. 
R. 
notice shotild issue and ‘it is obvious 
that in many cases the object of the appoint- 
ment of-a Receiver mihgt well be nullified 


“if notice were.issued.. On the questicn of 


toro; 72 P. L. R. rgto. 


necessity my: attention has been draw1 to 
Sidheswart Dabi v. Abhoyeswaryt Dabi (1), 
Chandidat Jhay. Padmanand Singh Bahadur 
(2,  Sivagnanathammal v. Arunachelam 
Pillat -(3), | Hobibnllah v. Abtiakallah 
(4), Bhat Bhagat Singh v: Harnam ..Singh 
(5), Jiwani v. Labhu Ram (6), Bakht Bhari 
v. Isa Shah (7) and Sant Ram v. Rim Chand 
(8). Most of these decisions proceeded on 
the old Act and the provisions relating to 
Receivers have been materially altered in 
the new Code. This alteration was empha- 
sized in a case reported as Ramji Ram v. 
Salig Ram (9) and the result is-that the pro- 
visions for the appointment of a Receiver 
have.been made the same as those under 
the law in England. The question that 
the Courts have to see in dealing with.appli- 


cations-under O. XL, r. I, is "whether, in 


the circumstances of the case, the appoint- 
ment of the Receiver is just and convenient, 


-= “a 


“(ny r5 C, 818; 13 Iud. Jur. 258; 7 Ind. Dec. (8. 8) 
X128, 
(2) 22 C. 459; 11 Ind. Dec. (s. S.) 307. 
x) ii Ind. Cas..870; Gor) 2 M. W, N. 75. 21 

M. L. J. 821; 10 M. L.-T. 490 

(4) 34 Ind. Cas. 693; 23 C. Le J. 567- 

(5) 136 P. R. 1890. . 

(6) 4 Ind. Cas. 694; 107 P. R. _ 1908; 12 P. L, R. 
¥g09;-17° P. W. Ro 1908. 

fo) 1r Ind. Cas. 403; 62.P. W.R. otii . 

(8) 6 Ind. Cas. 659; 36 P. R, 1910; 53 P. W. R. 

(9) 5 Ind; Cas. 96; I4 C. W N. 248; Es T. 
ids 215. S osx 
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I of O. XI, does not lay down that 


* by the deceased during his lifetime, 


n $48 


>- set e 


‘the main object. being to reserve the 


property. The.power is discretionary . with 
the Court, but at the same time discretion 


‘is not to be exercised arbitrarily but in a 


regulated manner. In the present case the 


appointment of a Receiver did not necessi- 


tate removing Mwsammat Ishri from pos- 
session of any of the property. All that 
the application disclosed was, that there 
were a large number of oütstandings due to 
the estate ‘of the deceased some of which 
were liable to be lost owing to.the efflux 
of time, and the Court appointed a Receiver 
solely with a view to recover these out- 
standings and getting the proceeds brought 
into Court. After a careful consideration 
of all the circumstances it seems to me that 
it would not be riglit to interfere with the 
discretion of the Court below in this in- 
stance. By the appointment of the Receiver 
the estate of the deceased will be brought 
into the custody of the Court and will thus 
be easily. available to whichever party in 
the suit is entitled thereto. - 

Next, objection was taken to the appoint- 
ment of this particular gentleman as 
Receiver. He is a practising VakiJ in 
Ludhiana and his renumeration has been. 
fixed at Rs. 500 a month, the plaintiffs being 
directed to pay his expenses to Burma and 
advance all necessary funds for the. prose- 
cution of any cases. At first signt this 
renumeration may appear large, but the 
moneys that are to be recovered amount 
to Rs. 1,27,000 odd and the Receiver has 
furnished security in the.sum of Rs. 1,30,000, 
It was urged by Mr. Badri Das that this 
gentleman is interested in the other side, 
being a,witness to a certain agreement Set 
up by Shib Ram, etc., as havi ing beén en- 
tered into between them and Musammat 
Ishri. At the same time, Mr. Tek Chand 
on behalf of the respondents has filed an © 
affidavit, which has not been in any way 
contradicted by Mra Badri Das, in which 
it is stated that this Receiver has succeeded 
in actually realising Rs. 51,424 and har 
obtained a decree for another Rs. 16,7635 
while he is busily employed in taking out 
execution of a decree that had been obtained 
“Ehe 
results are, obviously substantial, and had 
Parlad Rai who is said to be indebted to 


.the deceased in a sum of. nearly Rs 45,039% 


paid up his debt the result would have been ` 
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st] more so. Iam, therefore, unable to 
see that the appointment of this particular 
gentleman was in any way detrimental to 
the interests of the widow, Mr. Badri Das 
suggested that if the Receiver was to be 
maintained it would be possible to get one 
.to carry out the duties at a cheaper rate 
and he suggested the names of two persons 
in Burma. As pointed out in the affidavit 
referred to above, some of the debts due will 
be barred in December next. The bulk of 
the balance due is represented by the claim 
against Parlad Rai and I, therefore, accept 
this appeal in part and pass the following 
order. ;— 

I appoint. Parlad Rai Receiver in place 
of Raghuwansh Lal on condition that the 
said Parlad Rai deposits the sum due by 
' him in the Imperial Bank at Myitkina to 
. ihe credit of the Senior Subordinate Judge, 
Ludhiana, by the 22nd of November 1922, 
and undertakes to proceed with the realisa- 
- tions of the other sums mentioned in the 
list be forthwith without any remuneration 
(Mr. Badri Das has stated that he was in- 
structed that Parlad Rai will be agreeable 
to thiscourse). If Parlad Rai fails to make 
the said deposit by the date fixed then Ra- 
ghuwansh Lal willcontinue to act as Re- 
ceiver. I also accept this appeal so faras to 
modify the order relating to remuneration by 
directing that the plaintiffs shall pay the re- 
muneration of Rs. 500 a month to the said 
Mr. Raghuwansh Lal, as well as make neces- 
sary advances for any litigation that may 
be necessary, the Receiver keeping the 
accounts as ordered, 

Costs in these proceedings wil follow 
the event. 


Z. E. Order accordingly. 
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. LAHORE HIGH COURT. 
First Civi, APPEAL NO. 1129 or 1920, 
October 27, 1922. 
Present :—Mr. Justice Broadway and 
Mr. Justice Campbell. 
LAI, CHAND AND OTHERS—DEFENDANTS— 
APPELLANTS 
VEYSUS . 
BEGAM-—PLAINTIFE-—- 


RESPONDENT. 

Punjab Pre-empiion Act (I of 1913), s. 2)— 
Shop or house— Test. d 2 E 

The question whether a building is a shop or 
residential house for purposes of pre-emption must 
be decided with reference to the chief or most im-, 
portant purpose to which the building is devoted; 
lp. 747, col. 2.] 

Jaithu Mal v. Janki Das,37 Ind. Cas. 843; 30 ` 
P. W R. 1917, relied upon. 

Dial Singh v. Bakshish Singh, 21 P. R. 19073 
24 P. L.R. 1908; 129 P. W. R. 1907, Hanne 
Mai v. Atma Ram, 27 Ind. Cas. 799; 47 P. L. R. 
1915; 229 P. W. R. 1915, distinguished. 

Where it was found that two of the prinvipal 
rooms of the building. in suit had been converted 
into shops which opened into a regular Bazar full 
of other shops and had been continuously used as 
such for several years, and that the primary value 
of the building lay in those shops, the rest of it 
pene neglected and of comparatively insignificant - 
value; 

Held, that the building must be regarded as a 
shop within the meaning of section 5 (2) of the 
Punjab Pre-emption Act and no right of pre-emp- 
tion arose on a sale of it. fp. 748, col. 1.3 

Tirst appeal against a decree of the 
Senior Subo:dinate Judge, Labore, dated 
the 22nd March 1920. 

Pandit Sheo Narain, R. $S., for the 


Appellants. 
Gobind 


M ussammat 


Bakhshi Tek Chand and Lala 
Ram, for the Respondent. < 

JUDGMENT.—This is a first appeal 
against @ decree in favour of Mussammat 
Begam giving her possession by pre-emption 
of an undivided half share in a building 
in Lahore city sold by her co-sharer Fazal 
Din to Lal Chand and Karm Chand. 

The Trial Court held against the vendees- 
defendants that the right of pre-emption 
prevailed in the locality where the property 
was situate, that the property was not a 
shop and was subject to the right of pre- 
emption, that the ostensible price of 
Rs. 9,000 had been neithe paid nor fixed 
in gcod faith and that the market value on 
payment of whch the decree was granted 
was Rs. 6.700. 

Ort appeal the two findings that the prop- 
erty is nof a shop and that the ostengible 
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price was not fixed in good faith are con- 
tested. In our opinion the vendees-appel- 
lants must succeed on the first point and 
the decree of the Court below must be re- 
versed. 

The building is an old one, and in its 
original shape the back wall, which was 
blank, faced what is now the Akbari Mandi 
Bazar. The original entrance was in a 
back street called the Kucha Khajur. The 
building is two storyed and consists of four 
rooms and a deorht on the ground floor and 
four rooms and an open yard on the second 
floor. About 40 years ago the wall facing 
the Akbari Mandi Bazar was pierced, the 
two back rooms of the ground floor were 
opened on the Bazar side. A third small 
shop was also created, apparently by re- 
moving a portion of the party wall between 
these two rooms which appears from the 
plan on the record to have been exception- 
ally thick. 

These three shops have been in existence 
and have been used as such ever since. 


The rest of the ground floor at the back is' 


used for cattle and the upper storey has 
been occupied by the owners and is appa- 
rently now occupied by the plaintiff. Of 
the doors connecting the rooms converted 
into shops with the rest of the ground floor 
one has been built up entirely and the other 
has been nailed up in such a way as to be 
permanently closed. There is no staircase 
from the shops to the upper storey. The 
upper storey and the rest of the house apart 
from the shops is in a dilapidated condition. 
At present the shops yield a rent of Rs. 23 
per mensem and the rent of the rest of the 
house is estimated by one ofethe plaintiff’s 
witnessés to be Rs. 3 only. 

The facts have been stated by the wit- 
nesses produced by the plaintiff herself, 
except that those witnesses say that the 
shops have only been in existence for Io or 
I2 years. The Trial Court, however, has 
held that they date certainly from 1890 and 
are in fact some 40 years old. We agrée 
with this conclusion. | 

It has been argued by Mr. Tek Chand 
for the plaintiff-respondent that the original 
character of the house should be regarded, 
that the upper storey of the shop is not 
used for any pu pose connecied with them 
and that the intention of the proprietor in 
opening the shops was merely te augment 
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his or her income and not eonvert the bu'ld- 
ing from a dwelling house into a shop. He 
relies: upon two previous rulings of this 
Court: Dial, Singh v. Bakshish Singh (x) 
and Hannu Mal v. Atma Ram (2). Neither 
of these cases, however, appears to us to 
resemble the present. In each a portion 
of the ground floor of a dwelling house had 
been converted into shops but the shops 
had not been used continuously as such, 
and were not so used at the time of the 
sale, which occasioned the suit. 

Mr. Sheo Narain for the appellants has 
cited Jatthu Mal v. Janki Das (3), the facts 
of which more nearly approximate to, yet 
differ somewhat from, those of the present 
case, but in which the principle is emphasiz- 
ed that the question whether a building is a 
shop or residential house must be decided 
with reference to the chief or most important 
purpose to which the building is devoted.. 
This. we consider, is the correct method o 
dealing with cases of this kind. 

Here we have it proved that tbe two 
principal rooms of the house have been 
made into shops and that the primary value 
of the building lies in these shops. ‘The 
rest of the house is neglected and is of com- 
paratively ins'grifcant value. The shops 
open into a regular Bazar full of other shcps. 


. They have been occupied continuously as 


shops for many years. It appears toeus 
clear that 30 or 40 years ago the owner or 
owners of the house resolved to put it to 
its most profitable purpose and to take ad- 
vantage of the Bazar at the back by convert- 
ing into shops every portion of the house 


that could be so used. So thoroughly was* 


the scheme carried out that a third small 
shop was hollowed out of the wall and squeez- 
ed in between the two main shops. 

The building thus became a block of shops. 
The mere fact that the owner or owners 
continued to live in the uncared for upper 
storey which coyld not be put to commer- 
cial purposes does not, in out opinion, take 
away from the building sucha character, 
and, although the upper storey may not be 
occupied by the lessees of the shops, it is 
none-the-less a mere appendage to the shops 
in its present condition, 

(1) 21 P. R. 1907; 24 P. L. R. 1908; r29 P. W 


. 1907. 
(2) 27 Ind. Cas. 799; 47 P. L. R. 1915; 239 P. 
R. 19153. ` 


(3) 37 Ind. Ces. 843; 30 P. W, R. 1917, - 
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For these reasons .we hold. that, under. 


section 5, sub-section (2) of the Punjab Pre- 


-emption Act, no right of pre-emption exists 


‘ estate being conferre 


= 


in respect of the property in suit. We ac- 
cept the appeal, set aside the decree of the 
Senior Subordinate. Judge, and order.that 
the plaintiff’s suit be dismissed with costs. 
The cross-objections fail and are dismissed. 
Appeal accepted. 
7i Ee 


LAHORE HIGH COURT. 
SECOND CIVIL APPEAL No. 678 or 1922. 
November 29, 1922. 

Present -—Mx. Justice Harrison. 
RAM KISHEN-— PLAINTIFF— APPELLANT 
VETSUS 
Musammat BHAGIRTI AND OTHERS— 

DEFENDANTS— RESPONDENTS., 
Hindu Law—Will—Devise in favour of widow— 
Estate tahen—'"* Malik,” use of. 
The mere use of the word '* Malik” in making 
a devise, if qualified by the surrounding context, 
does not exclude the Pappe d of merely a life- 


[p. 749, col. 1.) 

Ram Chand v. Dewan Chand, 13 Ind. Cas. 571; 
66 P. R. 1912; 99 P. L. R. 1912; 209 P. W.R. 1912, 
followed. 

A Will made by a Hindu testator devised certain 
property in the following words: 

* After my death my wife shall be the owner 


and possessor and after her death my daughters shall 


be the owners .of the property in half shares and 
shall exercise proprietary rights over it:" 
Held, that the widow took only a life-estate in 


the property. fp. 749, col. 1.] 


( Surajmani v. Rabi Nath Ojha, 30 A. 84; 35 I. A. 


Ta E 311; 5 A. L. J. 67; 12 C. W. N. 231; 


M.L.J.7;10 Bom. L.R. 59; 3 M. L. T. 144 


] e. C.), relied upon. 


Mohan Lal v. Niranjan Das, 60 m ‘Cas. 619; 
2 I..175, distinguished. 

Second 
District Judge, Karnal, dated the 31st Janu- 
aty 1922, affirming that. of the Munsif, 
First Class, Karnal, dated the 28th Novem- 


..ber 14921. 


Mr. K. J. Rusiomji, for the Appellant. 
- Lala Rama Nand, for the Respondents. 
JUDGMENT.—Ore Ram Kishen, grand- 
son of Shib Chand, brought a suit against 
his grandmother, Mésammat Bhagirthi, 


Musammat Ravi, his aunt, and one Tasadduq . 
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Hussain, alienee of his grandmother, fora 


: declaration that a sale of land effected by 


her will : ot affect his reversionary rights. 

The First Court decided all the five issues 
against the -plaintiff and on appeal to the 
District Judge only one point was decided. 
ShibChand, the grandfather, had left a Willin 
virtue of which the widow has claimed that . 
she has an unfettered right of alienation — 
and the Munsif held that this contention 
was correct. This view was upheld by the 
District Judge and without going into the 
other questions he was thus enabled to dis- 
miss the appeal. The passage in question 
runs as follows :— 

“ Bad wafat man mukar Musammat Bhagiy- 
thi zsauja man mukar malik wa kabiz -hogi 
aur bad wafat zauja man mukay ke jaidad 
mandarja bala kt meri har do dukhtaran 
mazkura bala ba hissa nisaf nisaf malik hongi 
any unko ikhharai malikana kasil henge. 

The District Judge states that he is unable 
to distinguish this case from Mohan Lal v. 


-Niranjan Das (1) and the authorities quoted 
" therein and holds that an absolute and 


unfettered right of alienation was conferred 
by the words quoted above. Now, this 
ruling follows and is based on the decision 
of the Privy Council in Suvajmani v. Rabi 
Nath Ojha (2) which is to the effect that the 
use of the word “ Malik” implies “ absolute 
ownership " unless there is anything in the 
context or surrounding circumstances to 
qualify such meaning. Tbe property in 
dispute in that cese was left to the test tor's 
widow. It was provided distinctly that she 
would be at liberty to alienate or dispose 
ofi as she, wished and that if she did not 
dispose of it b»y gift or other form of alienation 
it would descend to the testator's grandsons. 


-She had, therefore, an absolute and unfetter- 


ed right to do what sh: chcse with the prop- 
erty, and it was only if she did not see fit to 
exercise her right that and after her d:ath 
that, any ody else's right, could materi 
alise. "Her» the position is wholly different. 
It is true that the word “ Malik” is used, 
but this appears to me to be qualified by the 
context and surrounding circumstances in 


(1) 60 Ind. Cas. 619; 2 L. 175. 

- (2) 30,A. 84; 35 1. A. 17; 7 C. L. J. 1311 5 ALL. 
Į- 67; 12 C. W. N, 231; 18 M. L. J. 7; 1o Bom. L, 
R. 50; 3 M. I. T. r44 (P. CJ. 
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cxactly the way contemplated by their Lord- 
ships of the Privy Council. The widow, 


Musammat Bhagirti, is to have the property - 


and after her death (allin the same sentence) 
the two daughters are to inherit in equal 
shares. Reading this sentence as a whole 
I think that the intentions of the testator 
are quite clear and that he meant that his 
widow should have a life-estate and no more 
and that after her death the two daughters 
should succeed. I quite realize that, as 
laid down by their Lordships of the Privy 
Council, the fact that the beneficiary is a 
female in no way affects the interpretation 
to be put upon the words used, but every 
case of this sort has to be decided on its 
own merits and its peculiar circumstances, 
and, as explained in Ram Chand v. Dewan 
Chand (3), the mere use of the word Malik," 
is qualified by the surrounding context does 
not preclude the possibility of merely a 
life-estate being conferred. 

J, therefore, accept the appeal and return 
the case to the learned District Judge for 
‘decision on the remaining points. ‘The 
costs will follow the result. 

Z. K. Appeal accepted. 


(3) 13 Ind. Cas. 571; 65 P. R. 1912; 99 P.L. R 
I913; 209 `P, W. R. 1912, 


ALLAHABAD HIGH COURT. 
First CIVIL APPEAL No, 265 OF 1920. 
January II, 1923. 

Present -—Mr. Justice Rafique and 
Mr. Justice Piggott. 

Lala RAM RAGHUBIR LAL-—DEFENDANT 
—APPELLANT . 

VETSUS 
Babu DIP NARAIN SINGH AND oTHERS— 
PLAINTIFFS—-REFSPONDENTS. 

Hindu Law— Joint family— Alienation— Legal 
Aecesetby— Burden of proof--Member on. iral on 
serious charge—Legal.necessity—Declavatory decree 

~—Dsscretion of | Court, 

When a creditor wants to enforce: on the joint 
family property a charge created by ofe member 
of the joint undivided Hindu family, and the 
charge is challenged by the other members of the 
family on Tue ground that:it was created without 
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legal necessity, it is for ihe creditor to make out & 
prima facie case of legal necessity. However, in 
a case where it is not the creditor who is enforcing 
his charge against the family property, but it is 
one of the members of the joint family who is 
seeking a declaration that the charge created upon 
the family property by one or some of the members 
of the family should be declared null and void on 
the ground that it was created without legal necessi- 
ty, it is for such member to make out a prima 
facie case that the charge was without legal neces- 
sity. [p. 751, col 1.] 

Therefore, where a member of a joint Hindu 
family, who is on his trial on a serious charge, e.g., 
of murder, raises money by hypothecating the 
joint family property and another member of the 
joint family brings a suit to have the mortgage 
declared null and void on the ground that it was 
created without consideration and legal necessity, 
it is for the plaintiff, before the mortgagee can be 
called upon to give evidence with regard to the 


. validity of his document, to establish, by some 


prima facie evidence, that the deed was fictitious 
and without consideration. [D. 751, cols. 1 & 2.) 

If a member of a joint Hindu family is standing 
his trial on a serious charge of murder and wants 
funds to defend himself and raises funds by creating 
a charge on the family property, he does so under 
necessity which may be called legal necessity under 
the Hindu Law. And there is no difference in 
principle whether a karta or a younger member 
of the family, in case he is in trouble, borrows 
money by hypothecating the family property in 
order to defend himself. [p. 751, cols. 1 & 2.] 

Beni Ram v. Man Singh, 11 Ind. Cas. 663; 34 A. 
4; 8 A.L.J. 1015 and pre Sat Pillai v. Muthay- 
yan, 24 Ind. Cas. 356; 26 M. L. J. 528; 16 M. L. T, 
76; 1 L. W. 544, followed. 

The question of the granting of a decree ima 
declaratory suit is always in the last resource a 
matter of discretion with the Court, and that 
discretion has to be exercised upon proper avd 
legal principles. [p. 751, col. 1.] 


First appeal from a decree of the Subordi- 
nate Judge, Azamgarh, dated the 13th 
May 1920. 

Messrs. B. E. O'Conor, G. Agarwala and 
Damedar Das, for the Appellant. 

Mr. P. L. Banerji, for the Respondents. 


: JUDGMENT. 

Rafique J. Babu Ram Sewak Singh, 
defendant-respondent No. 2, was implicated 
in the murder of one Mr. Lawrence Barber 
in the District of Azamgarh in the year 1915, 
While Babu Ram Sewak Singh was in Jail 
he with his two sons and his brother executed 
a deed of mortgage for Rs. 10,000 in favour 
of Lala Ram Raghubir Lal, the defendant- 
appellant before us. Subsequently Babu Ram 
Sewak Singh was tried and acquitted. On 
the Ist of April 1920 the uncle of Babu Ran: 
namely, Dip Narain Singh 


e 
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brought the suit, out of which this appeal hes 

arisen, for a declaration that the morigage- 
deed of the 16th February 1945 executed 
by Ram Sewak Singh in favour of Raghubir 
Lal was fictitious and given without legal 
necessity. The material allegations were 
made im paragraphs 4 and 5 of the plaint. 
They were as follows :— 

. " Para. 4. In 1915, Babu Ram Sewak 
Singh, defendant No. 2, was charged with 
the murder of Mr. Lawrence Barber. The 
. Criminal Court had ordered an attachment 
of the property in dispute for the appearance 
of defendant No. 2, and it was apprehended 
that the property would be confiscated’; 
hence defendant No. 2, who on account 
of previous connection and friendship had 
great confidence in defendant No. r, executed 
on the i16th February I9IS an entirely 
fictitious mortgage-deed, without consider- 
ation, for Rs. 10,000 without any family 
‘necessity, and without the knowledge of 
‘toe plaintiff. In this document he hypothe- 
cated all the property in dispute specified 
below which belongs to the whole family. 

“Para 5. The expenses of the said criminal 
case were defrayed entirely from the income 
ofthe family property while Babu Ram 
Sewak Singh, defendant No. 2, was in Jail. 
Contracting loans under such circumstance 
arm be regarded as valid necessity by 
aw." 

There were other allegations impeaching 
the validity of the deed of mortgage, such 
as the high rate of interest and the absence 
of the consent of the plaintiff to the deed, 


*which need not be considered at present. ` 


The claim was brought against Ram Raghu- 
bir Lal and the four executants of the mart- 
gage-deed. Ram Raghubir Lal was the prin- 
cipal defendant. Ram Sewak Singh and 
his brother Sri Newas filed a written state- 
ment in which they made no definfte state- 
ments with regard to the allegations in the 
plaint but stated that they had no objection 
to the claim of the plaintiff and, therefcre, 
they may be exempted from the array of the 
defendants and costs. Ram Raghubir Lal 
did not put in an appearance and no defence 
was filed by him. "The Court of first instance 
tried the case ex parte and decreed it, i.e., 
the declaration sought by the plaintiff in 
bis relief No. 1 was granted. Ram Raghubir 
Lal in his appeal to this Court contends 
that the-evidence produced by the. plaintiff 
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was insufficient for the lower Court to grant 
the relief that has been granted. It is 


.argued on behalf of the appellant that the 


deed of mortgage of the 16th February 
I9I5 was challenged by the plaintiff mainly 
on two grounds, namely, that it was ficti- 
tious and without any consideration and, 
secondly, that it was given without any 
legal necessity. There is no evidence in 
support of either of these two allegations. 
On the other hand, the contention for the 
plaintiff-respondent is that the onus was 
upon Raghubir Lal to prove that the deed 
of mortgage of the 16th February 1915 
was a good and valid deed, t.e., that it was 
obtained for consideration and that ‘there 
was a legal necessity at the time of its execu- 
tion for creating a charge on the family 


. property. It was further argued that, though 


Ram Sewak Singh was in trouble at the time, 
the mere fact of his being in Jail on the 
charge of murder would not entitle him 
to burden the joint family property, as he 
was not the haría of the family, nor has it 
been shown that the income of the family 
property was insufficient to supply funds 
for his defence. In my opinion, the conten- 
tion for the appellant ought to prevail. 
Dip Narain, though karta ot the family, 
came into Court as a plaintiff to get a deciara- 
tion that the hypothecation bond of the 
16th February 1915 wherein the property 
specified in the plaint has been hypothecated 
is entirely fictitious and without consideration 
and was executed without any legal necessity, 
is null and void in law and inoperative, and 
may be cancelled. It was, therefore, for 
him to prove" that ths deed of the róth 
February 1915 was fictitious and without — 
consideration. He had distinctly stated in 
his plaint the reason why he described the 
document as fictitious. In paragraph 4 of 
the plaint he said that a warrant of attach- . 
ment for tke property of Ram Sewak Singh 
was out from the Court of the Magistrate 
and in order to save the property the mott- 
gagein question was given without any con- 
sideration. Ram Raghubir Lal was a friend 
of the family and the deed was written in 
his favour knowing that he would not take 
advantage of the mere execution of the 
deed and the procedure would save tbe 
property from attachment and sale. .These 
circumstances required evidence in. their 
support. It was for the plaintiff to establish 


N 
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these circumstances. The fact that the 
defendant, Ram Raghubir Lal, was absent 
aad the case was tried ex parte would not 
do away with the necessity of proving those 
circumstances. I, therefore, think that the 
declaration sought by the plaintiff, Dip 


. Narain, that the deed of the 16th February 


I9r5 should be declared null and void on the 
ground that it was fictitious and without 
any consideration cannct and should not 
be granted to him in view of the state of the 
evidence on the record. The second ground 
upon which the deed in question.is challenged 
is the absence of legal necessity. It is true 
that when a creditor wants to enforce a 
charge on the joint family property created 
upon it by one member of the joint undivided 
Hindu family, it isfor the creditor to make 
out a prima’ facie case of legal necessity, 


if the charge is challenged by the otber 


members of the family on the ground that 
it was created without any legal necessity. 
In the present case it is not the creditor 
who is enforcing his charge against the 
family property. It is. one of the members 
of the joint family who is seeking for a 
declaration that the charge created upon 
the family property should be declared nuli 
and void on the ground that it was created 
without legal necessity. I should think 
that in such a case there should be scme 
prima facie evidence given by the plaintiff 
beforé the creditor is called upon to give 
evidence with regatd to the validity of his 
document. The facts alleged in the plaint 
themselves go to show that there was legal 
necessity at the time that the deed in ques- 
tion was given. The plaintiff adifits in his 
plaint that one of the executants, namely, 
Ram Sewak Singh, was in Jail at the time on 
a very serious charge z.e., of murder. The 
plaintiff, however, goes on to say that, though 
Ram Sewak Singh was in Jail on the charge 
of murder, yet his defence was conducted 
from the joint funds, I think that if a 
member of a joint undivided Hindu family 
is standing his trial on a serious charge of 
murder and wants funds to defend himself 
and raises funds by creating a charge on the 
family property he does so under necessity 
which may be called legal necessity under 
the Hindu Law. In the present case the 
plaintiff has tailed to show that the defence 
‘of Ram Sewak Singh was conducted from 
joint found. The mere denial of: legal 
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necessity by Dip Narain when he ccmes 
into Court asa plaintiff is, to my mind, not 
sufficient. I have in reciting the cass for 
the respondent observed that the attitude 
of the plaintiff-respondent with regard to 
this point is, that if a member of a joint 
Hindu family is on his trial.on a serious 
charge and raises mouey by hypothecating 
the ioint family property such hypothecation 
is not for legal necessity. No authority has 
been cited in support of this proposition. 
There are two cases in which the karta of 
the family raised money for his defence, 
Bent Ram v. Man Singh (1) and Ramalingam 
Pillai v. Muthayyan (2). The learned Counsel 
for the plaintiff-respondent  distinguis! es 
those cases from the present one by stating 
that in the reported cases the karta of the 
family was implicated and he borrowed 
the money on the security of the family 
property. I do not think that there is any 
difference in principle whether a karta of the 
family or a younger member of the family 
borrows money by hypothecating the family 
property in case he is in trouble in order to 
defend himself. I would, therefore, hold 
that the plaintiff, Dip, Narain, has failed to 
make out a case for the declaration that he 
seeks in his plaint. I would further rematk 
that on the terms of the mortgage in question - 
the plaintiff-respondent is not affected at: 
all. The executants of the mortgage hypo- 
thecated their half share only in the joint 
family property. It is, however, said on 
behalf of Dip Narain that, as the family 
was joint at the time of the execution of the 
mortgage, he (plaintiff) had an interest in 
each bigha of the property. That is quite 
true, but the terms of the mortgage do not 
affect his interest in the family property. 
In any case the granting of a declaration 
is a matter of discretion with the Court 
and iu my opinion, this is not a casein which 
such a discretion should be exercised. I 
should, therefore, allow the appeal, set aside 
the decree of the Court below and dismiss 
the claim of the plaintiff. I would make 
each party bear its own costs. ` 

Piggott, J.—I agree that the plaintiff 
Dip Narain ought not in this suit, and on 
this record as it stands, to be granted 


» rr Ind. Cas. 663; 34 A. 4; 8 A. L. J. rors. 
(2) 24 Ind. Cas. 356: 26 M. L. T. 528; 16 M. L, 
T. 765 TL. W. 844. . 
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any declaration whàtsoever. I admit that 
fhe case is a very peculiar one and that 
Í have felt considerable dificulty as to the 
proper order for us to pass. 
know why the appellant, Lala Ram Raghubir 
Lal, failed to enter an appearance in the 
Trial Court.. There is a finding in the judg- 
ment under appeal that notice of the suit 
had been duly served “upon his mukhtar- 
d-am in the District of Fyzabad." If Ram 
Raghubir Lal had made any attempt to 
obtain a re-hearing of the suit in the Trial 
' Court, or had even in. his memorandum of 
appeal to -this Court formally challenged 
the finding that notice of the suit had been 
duly served on any person authorised. to 
accept service on his behalf, I think other 
- considerations would have arisen. On the 
other hand, if the plaintiff, Dip Narain, 
had, even by way of a subsidiary defence 
to the appeal, submitted a formal application, 
supported by an affidavit to the effect that 
he would have produced further evidence 
in the Trial Courtif the Court itself had not 
intimated that the evidence actually tendered 
was sufficient to warrant the passing of an 
ex parie decree, I should hàve felt much 
disposed to send the case back to the Trial 
Court to be fully tried' out on the merits. 
' Practically, however, so far as this Court 
js concerned, both parties to the appeal 
* have elected to stand upon the evidence 
fecorded in the Court below. .On that 
evidence I feel no doubt that the plaintiff 
was not entitled to a decree declaring the 
bond in suit to be entirely fictitious and 
without consideration, ‘There lay upon him, 
' when he came into Court as plaintiff, a 
certain burden of proof which,in my opinion, 
was by no means discharged by the single, 
statement of one of the executants of the 
bond to the effect that he personally had 
received no money in connection with the 
same. There remains the question whether 
a declaration regarding the legal necessity 
for the bond ought to be granted in this 
suit. As has been remarked by my learned 


brother, the question of the granting of a - 


decree in a declaratory suit is always in the 
last resource a matter of discretion with 
.the Court. No doubt that discretion has 
to be exercised upon proper and legal princi- 
ples. But the present case is an’ altogether 
peculiar: one. I am- inclined to doubt 
whether :a plaintiff coming into -Court 
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"We do not 


[agan 


like Lala, Dip Narain Singh has done in the 
present suit, should have been allowed to 
raise the question of legal necessity before 
the mortgagee had made any attempt to 
enforce his claim against the mortgage 
security and while it was still open to the 


"d 


mortgagee to seek relief by way of a claim 


for a simple money- decree, ifit had not been 
for the allegations in the plaint regarding 
the wholly fictitious character of the docu- 
ment. At any rate, Iam clearly of opinion 
that in the present state of the record, we 
ought to refuse to inake any declaration 
on the subject of the legal necessity for this 
document. As for granting the plaintiff a 
declaration that the deed in suit was executed 


without his knowledge and information, ` 


or that it does.not affect the interest in the 
joint family property, if any, which the 
said plaintiff would take on partition, Ido 
not think it would be proper to grant any 
declaration to this effect.. Except in so 
far as they would be mere statements of 
law, they could not be based upon  satis- 
factory evidence on the record. For 
these reasons, I agree in the order proposed. 


` By the Couri,—The order of. the 
is, that the appeal.is allowed and the decree 
of the lower Appellate Court is set aside 
and the claim of the plaintiff is dismissed. 
The parties shall bear their own costs. 


Appeal allowet. 


Court- 
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SALAYJEE 9. FATIMA BIBI. 


PRIVY COUNCIL. | 
APPEAL FROM THE LOWE’ BURMA CHIEF 
COURT. 

November 16, 1922. 
Present:--Lord Phillimore, Mr. Ameer - 
Ali, Sir Lawrence Jenkins and 
Lord Salvesen. 
. A. E. SALAYJ EE—DEEFENDANT— 
APPELLANT 
VErSUS 
‘FATIMA BIBI—PrAINTIFF— 
RESPONDENT, 
Muhammadan Law—Will—Legacy to one heiv— 
Consent— Burden of proof. 
The Muhammadan Law does not allow a testator 
to leave a legacy to any of his heirs unless the other 
heirs agree, but any single heir may so agree as to 
bind his own share. The burden of proving such 
consent is on the legatee. [p. 753, col. 2.] 


Appeal from the judgment of the Lower 
Burma Chief Court. 

Mr. De Gruyther, K. C., and Mr. Parikh, 
for the Appellant. 

Mr. Dunne, K. C., and Mr. Sanders, for 
the Respondent, 


. JUDGMENT. 

Lord Phillimore.—The dispute in this case 
arises in the course of the administration of 
the estate of a wealthy Muhammadan, who 
died on the 25th February 1907 having 
left a Will, dated the 15th June 1903, which 
was admitted to Probate on the 18th March 
1908. By that Will he left his only son, the 
defendant in this suit and the present appel- 
lant, his executor, and he gave him certain 
powers and professed to entitle him to a 
commission of ro per cent. on the proceeds 
of the sale of all his estate. ‘ht provision 
is twice over expressed, but substantially 
the effect is the same on the two occasions. 
He also, instead ot reserving, as by Muham- 
madan Law he could, one-third of his estate 
for his general disposition, reserved some- 
what less—one-fourth, and with regard to 
that fourth he directed the executor, whom 
he described also as "executor and trustee," 
to pay certain charitable legacies amounting 
to Rs. 13,700, directing at the same time 
that none of his heirs or any other persons 
should be entitled to have any right to claim 
an account of his disbursements from the 
executor, and, with regard to the balance of 
the fourth share, he gave it to the executor 
to speud or to dispose of in such manner as 
to him should seem fit and proper. This 
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has been treated in both Courts as a legacy . 
of the residue of the fourth share to the de- 
fendant, the present appellant. n" 
“There were various heirs, widows and. 
children, by various families, The plaintiff. 
and respondent, now a widow lady, was the 
eldest sister and of the same full-blood as 
the defendant, appellait. 

In 1917 she instituted this suit alleging 
that the two provisions for the benefit of her 
brother, namely, that giving him 10 per cent., 
and that giving him the balance of the fourth 
share, were contrary to Muhammadan Law. 
It appeared in the course of the suit, if it 
had not appeared before, that several of the 
heirs had agreed nevertheless to the appel- 
lant retaining his interest, as, according to 
Muhammadan Law, they could, but there re-. 
mained the plaintiff, and there remained. 
three minor children, and the contest in the 
suit was with regard to the plaintiff. The 
Muhammadan Law does not allow a testator. 
to leave a legacy to any of his heirs unless 

` the other heirsagree, but any single heir may 
so agree as to bind his own share, and, there-. 
fore, when it appeared in the course of the 
suit that theother heirshad agreed, the only 
contest was as regards the plaintiff and the 
three minors. As regards thethree minors. 
there could be no question of their consent 
and the dispute, therefore, turned on the* 
question whether the plaintiff had consented 
or not. 

Now, the burden of proving that consent 
was on the appellant, the defendant in the 
suit. Both parties tendered oral evidence, 
each putting his or her case more strongly 
than the Trial Judge thought was correct; 
the plaintiff averring that she had protested 
from the first and had been putoff by a pro- 
mise that she should have her proper share 
(this the Trial Judge did not accept); the de- 
fendant avérring on the contrary that he 
had made quite clear to the plaintiff what 
the provisions of the Will were, aud the plain- 
tiff regarding him as the only male iu the 
house had expressed not only her consent 
but her pleasure that he should have, this: 
benefit. With regard to that the Trial Judge 
found that there was oathagainst oath; that 
there was no corroboration, the only other 
person present being the husband of the 
plaintiff, who was by this time dead, and, 
in the end, he was not satisfed that this, 
consent was proved. He thereupon” said 
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that there was no direct | evidence o of explicit 
: consent aüd the question tuined ipèn whe- 


ther there-was impliéd’ consetit, and the only 


two grounds ofimpliéd- consent that’ hie rélied™ 
upon were delay and à certain transaction 
with" regard to aloan and the’ interest upon 
ito- On"thesé* niaterials He foünd'in favour. 
of-thé ‘defendant that thére' was ‘an implied” 
consent, 

The plaintiff áppealéd' to this Chief: Cott, 
and the-Chiéf' Court reversing- the’ décisióti 
of the Pritaty Judge, found that'there’ was 
riot sufficiént evidence of ati implied consent; 
and the léarued Judges agteed with the "rat 
Judge: that there was no proof of; an explicit 
consent; 

"Thereüpos! this- appeal: was btought: but, 
im their Lordships' opinion, unsuccessfully- 
The"burdétrof proóf'was; as'already stated, 
ipon-the- defendant; ‘artd‘ thé only two elé- 
rents’ to~ bé considered' were the question 
óf' time-‘and: the’ “question of the loan. “As” 
tothe’ first the delay isexplaitied, because the 
estate was-not in fáct realized until after the 
stit--by | eneral- ` cotiśetit ` only. ‘realized 
i parts: from time to` tiine—arnd theré was’ 
no-such ‘realization and’ no such stating’ of 
aécounts, “even tempordry or ' provisional’ 
stating: “of -accounts; as could ‘be’ stiggested 
to have shown to the plaintiff that the estate 
Was: "being divided upon the footing that the 
defendant was to be ‘entitled to retain these 
advantages for' both" Courts’ décidéd that 
both these advantages were legacies which 
had’ tó7bé justified. 
— ' With'regaid to the lóan it' appears that 

in- 1908" the. lady's' husband wanted some 
money to- release `a mortgage on his house, 
and-the lady, not tnnaturally, went to'hér 
brother; who was” collecting’ monéy from 
time to‘tii@ and‘ asked fof some monéy-— 
it was nota very large sum-— to enable her 
to’ pay off!-this~mortgage. He’ thereupon 
appears to-have said: that he had nó monéy, 
bit’ as- the’ lady was pressing him arid he 
pfobably- felt’ that le" Was an accounting’ 
party; he'offeréd-to botrow it, but’said that 
she’ would’ havé to be surety- for the loan. 
She' was: prepared to do this büt'demuried 
tox paying interest. Up to that point the 
parties” are in substantial! agreenient. He 
did-bortow: money, she did; jointly with him; 
execute the" promissory-note “to a - Chetty, 
and she took from hér bróther'a jeter pio- 

gising her that she should: “mot have to Pay, 
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Now vista visi aihe reason of 
this transaction? It-is suggested.for the 
defendant that she said to him that he was 
taking great advantages under their father's 
Will—more than. the Muhammadan Law 
allows and, therefore, the least he could do 
was to pay this interest. She denies this and 
says that she was asking for some.of the 
money which was coming to her, and, there- 
fore, itwas quite right that he should relieve 
her from paying this interest. Now, if'ithad 
appeared that he had really relieved her 
from , paying the interest there would’ be 
some substance in the contention, although 
their Lordships do ‘not say there would be 
véry much substance in it then. But. it 
appears that he has now debited this lady, 
as part of her share, with the interest on this 
loan. After that it becomes of less import- 
ance to consider this transaction, but, even 
apart from that, the transaction is far from 
sufficient: by itself: to süpport an mptied 
consent. That is the view the Chief Couzt 
their Lordships think, quite 
rightly y, and, therefore, théy will humbly i 
recommend His Majesty.” that this appeal 
should be dismissed. with costs. . ` 
WG. A. Appeal: dismissed 

| Solicitors for the Appellant :—Messis! 
Mount, Sterry and Wheeler.:.. 

Solicitors for the Respondent: Mess 
Bramah and. White; |... s 
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JAGDEO: TIWÄRI v KUBER NATH PANDEY, v - 


ALLAHABAD HIGH COURT: 
. SECOND CIVIL APPEAL NO. 24 OF 1922. 
February 8,- 1923... . . 
Present. —Mzr. Justice Ryves and Mr. Justice: 
Gokal’Prasadi: ' - 
JAGDEO TIWARI AND.OTHERS-—. 
PLAINTIE #S-~APPELLANTS. ~ 
' VEFSHÍS ; ; 
KUBER NATH PANDEY AND” OTHERS— 
DEFENDANT&S— RESPONDENTS. T | 
Hindu Law— Alienation—Gift. by widow da 
favour of reversioner— Nearest vsversioners ‘interested 


— Remote reversioner, suit by, for declaring. sifi 
invalid, whether maintainable, : 

A. remote reversioner is entitled. io- -chalienge: 
a gift by a Hindu widow, if the nearest rever-- 
ioners are interested in maintaining. the gift even: 
though the donee is a nearer reversioner to the 
plaintiff, | 

Raja Dei e Umed Singh, 13 Ind, Cas. 632; 342 
A. 207; 9 A. L. J. 158, Gumanan v. Jahangira, 
46 Ind. Cas. 186; 40 A; 518; 16 A. L. J. 465, and 
Jaint Singh v. Gosain, 46 Ind. Cas. 25 16, Av Iw. 
Ï. 493, followed. 


Second. appeal against a decree. of the: 
District Judge, Ghazipur, dated the - 29th: 
September 19217. 


‘Dr. M. T. ENA ud: Mi. Wa 
Sahat, for the Appellants. 


Mr. M. A. Aziz for Dr. 9. M. MON 
for the Respondents. 


JUDGMENT ——The facts. which have 
given rise to this appeal’ ‘ate’ briefly as 
follows and the: following ee bo 
niake thém hore clear, 


= = wa * - 











BUJHAWAN a as 
: ] \ 
Bhagwan’ Ram Agyan-- 
Musammat Sheoamber - 
Rekha, 
defendant No. 2° tg 
jagdeo;- Sahdeo;- - * 
Piaintiff No. r : plaintif? No: 2. 
: — Madho! ` Mtsammat 
s defendant’ Dnkhàán;' 
‘+ ++ Ne: 3- Carghter- : 
2 Pos 4 
^ Ba x ~ 1 J 
REG Sn oe N uber, Nath- 
X wur duo deal “delengan teNG I». 
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.-The-suit was by the plaiütiffs-to-set' aside 
a"gift made by- M usammat- Rekha-of certain 
property- to: Kuber Nath: -They pleaded 
that --Musammat .Dukhan ‘was mot: the 
daughter of Rekha but she was the daughter 
of Sheoamber and, consequently, the transfer 
by Rekha was: not justified in any case. 
They, therefore, prayed for a declaration of 
the invalidity of the gift in favour of defend- 
ant No. I and consequential reliefs. The 
plaintiffs' suit was based on the ground that 
the three brothers, Bhagwan, Ram Agyan 
and Sheoamber, were members of a joint 
Hindu family, and the plaintiffs being the 
sole survivors were entitled to the declra- 
tion claimed: in the alternative -also 
they: claimed the declaration as being 
the next» reversioners- after. the death 
of Musammat.Rekha. The First Court 
came to the conclusion that- the three broth- 
ers, Bhagwan, Ram Agyan and Sheoamber, 
were not-joint but separate,. that -Kuber 
Nath was-not the daughter's son of M usam- 


mat Rekha and Ram Agvan- but that-he was: 


Sheoamber’s daughter's son, and coming to 
these findings it decreed the claim. , The 
learned:Judge-of the.lower Appellate Court 
says that the plaititiffs. failed to -prove that 
they were “the next. revérsioners. - Perhaps 


the earned udge meant that Kuber’ N ath 


arr vee 


was thus a nearer heir, but he das omitted 
to'cóousider the duestion that? Kibet! Nath, 
being. himself the donee.under the-deed: oÊ 
gift'executed.by Musammat Rekha- was? dn» 
terested in the upholditg cf. the gift-and ‘his. 
mother Musantiiiat Dikhan could nót “object. 
either: ‘Therefore, even if. he. was- the 
daughter's son of M usammat Rekha he. had: 
precluded ‘himself: from suing’ to” set" aside 
the gift' in his own favour‘, That’ a reimgter 
reversioner could süe fon A declaration in 
stich-a: case was decided by. this Court im rae 
case of Raja: Dèt: v; Umed ` ‘Singh (1): - 

titling lias beer followed‘ in "thé" Eee “al 
Gumanat.v, Jahangira(2),and Jami, Singh: Ni 
Gosain, (3). -Havi ngiregardito ‘this view;-the 
plaintiffs. who “are the sons- of Son pe aie 
pun 
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(2), "33 Iud. “Cas. 632; 34 A. 207; g Åi; dud. ag 
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time o Musammat Rekha. We, therefore, 
allow the appeal, set aside the decree of the 
lower Appellate Court and ‘restore that of 
the Court of first instance. The parties will 
bear the costs of this litigation. 


N. X, Appeal allowed. 


MADRAS HIGH COURT. 
REFERRED CASE NO. 4 OF 1922. 
October 30, 1922. 
Present-—Sir Walter Schwabe, KT., 
Chief Justice, and Mr. Justice Wallace. 
THE SECRETARY 10 THE BOARD 
OF REVENUE, (INCOME-TAX), MADRAS’ 
—REFERRING OFFICER 
VEYSUS 
THe MADRAS EXPORT Co., MADRAS 


~—ASSESSEE. 

Income-Tax Act (VII of 1918), ss. 3. 5, 33— 
Non-resident firm making purchases in British 
India—Profiis accruing abroad, whether liable 
to 3ncome-iax, 


Section 33 (1) of the Income-Tax Act, 1918, is 
not a charging section but a machinery section 
setting out the method by which the tax, if other- 
wise chargeable, is to be collected in certain cases 
where the direct beneficiary cannot be got at, 
It is not a section designed to declare some other 
gains taxable beyond what has been declared 
by section 5 of the Act to be taxable. [p. 757, col. 
2; p. 759, col. 2.] 

Greenwood v. Smidth & Co., (1922) 1 App. Cas. 
417; 91 L. J. K.B. 349, Smidth & Co. v. Greenwood, 
(1920) 3 K. B. 275; 89 L. J. K. B. 993; 36 T. L. 
R. 760, Smidth & Co. v. Greenwood, (1921) 3 K. 
B. 583; 37 T. L. R. 949, Secretary io the Commis- 
stoner, Salt, Abkari and Sébarate Revenue, Madras 
v. Ramanathan Chetty, 53 1nd. Cas. 976; 43 M. 75; 
(1919) M. W. N. 826; 10 L. W. 570; 3; M.L. J. 
663; 26 M. L. T. 447 (F. B.), relied upon.- 

Section 33 (1) of the Income-Tax Act was not 
intended in any way to enlarge the scope of sec- 
tion 5 or bring into the net any income accruin 
outside British India but not derived from busi- 
ness within British India merely because that 
income was received through or trom a business 
connection in British India. {p. 750, col. 1.) 

Sectio 3: ( ) of he Income Tax is governed 
and controlled by section 5 and really applies 
and was intended to apply tocases where 
& non-resident firm takes income or profits 


from business carried on by it in British 
India which are transmittabe and are trang- 
mitted through its resident agent. The agent 
will be taxed and. will be the assessee for the pur- 
poses of the Act for the profits in British India 
of that business, and in order to guard against the 
section being taken fo mean that it is merely 
the agent's own profits which are chargeable, 
language is used implying that it is the profits 
of his firm accruing in or arising through its 
business connection in British India which are 
taxable through the agent. [p. 760, col. x.] 

The condition precedent to assessability under 
section 3; (1) of the Income Tax Act is 
business in British India and not merely a busi- 
ness connection in British India, and it is not laid 
down in the Act that the two phrases are identical 
in meaning. The test is this:—Is tbe non- 
resident firm by its agency in British India mak- 
ing profits in British India which pass to it through 
the hands of its agent. If it is, then section 33 
(i) of the Income-Tax Act applies. If not, then 
oe section does not apply. [p. 759, col. 2; p. 760, 
col. I. . 

A TON: IE firm which . merely purchases 
raw material in British India through its agert 
for shipment and sale abroad and realises tbe 
profits from the sale abroad does not thereby 
carry on trade or business in British India and 
is not liable to assessment in respect of such 
profits. 1p. 760, col. 1.) 

Sulley v. Attorney-General, (1860) 5 H. &N. 
711; 29 L. J. Ex. 464; 6 Jur. (N. S.) 1018; 2 L. 
T. 439; 8 W. R..472; 157 E. R. 1364; 120 R. R. 
793, relied upon. 

Case stated under section 5r of Act VII 
of 1918 by the Secretary, Board cf Reve- 
nue (Income-tax), Madras. 

The Government Pleader, for the Govern- 
ment. 

Messrs. R. N. Aingar and O. T. Gorin- 
dan Namar, Counsel, instructed by Messrs. 
King and Pa.ridge, Solicitors on behalf of 


the Assessee. 
* JUDGMENT. 

Schwabe, C. J.—Jhe question for deter- 
m.nation in this cass is whe her the pro- 
fits made by a resident in France with a 
b.anch or agent here—~waich profits are 
received and retained in France, are liable 
to income-tax. 

The relevant facts are that a French firm 
has a branch in Madras whose sole duty. 
is to buy leather goods here and ship them 
to France. The French firm are a firm 
of commission agents and they make the 
profitsin question by being paid at a defined 
rate: of commis..ononthe value cf ihe 
goods shipped. . had some doubt whether 
the fact that the  Fiench firm made 
this p:ofit by commis:ion would distin- 
guish the case from that in which a similar 
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firm bought here through agents and made 
a profit by re-sale in France but have come 
to the conclusion that it is an irrelevant 
consideration how it makes its profits, 
if it is in fact made and received in France 
and not here, By section 3 (1) the Act 
IS to apply to all income from whatever 
source it is derived if it accrues or arises 
or is received in British India, or is, under 
the provisions of the Act, deemed to accrtie 
.Or arise or to be received in British India. 
By section 5, which is the charging section, 
Certain classes of income are chargeable 
to incor:e-tax and they include “ (iv) Income 
derived from business." Chapter IV of the 
Act, headed, ''Laibility in apecial cases,” 
contains a group of sections providing fer 
taxation of certain persons, although not 
the actual persons entitled to the income 
im question, such as guardians, trustees, 
agents and partners in a firm which has 
discontinued business. Section 33 (1), one 
of those grouped sections, is in the follow- 
ing words: 
tesiding out of British India all profits or 
Bains arising to such person, whether directly 
or indirectly, through or from any business 
connection in' British India, shall be deemed 
to be income accruing or arising within 
British India, and shall be chargeable to 
income-tax in the name of the agent of 
any such person, and such agents are to 
be deemed for the purpose of this Act to 
be assessees in respect of such income-tax.” 
It is argued on behalf of the Government 
that this section brings into tax income 
wherever earned or whether received in 
British India or not by a foreign resident 
if any part of the business which ultimately 
results in profits is conducted in British 
India. If this contention is right, it would 
result in all foreign purchasers of goods in 
India for the purpose of manufacture or 
re-sale elsewhere being liable for Indian 
income-tax on any ultimate profits made 
in fact in the countries to which the goods 
are exported. This would be a startling 
innovation and quite contrary to the es- 
tiblished principle of taxation in England, 
and, as far as I know, elsewhere, and one 
which might lead to protest on the ground 
that it was contrary to the Comity of 
Nations, and would also in all probability 
result iu residents in foreign countries as 
far as possible avoiding purchasing in this 


"In the case of any person 


country its products; though these are 
considerations with which the Courts are 
not concerned if the Statute clearly imposes 
such taxation, though they are material 
considerations in selecting between alter- 
native interpretations if there is found to 
be an ambiguity. It may be that the words 
of sections 33 (1), taking its language liter- 
ally, would be sufficient to impose this 
taxation, though it is to be observed the 
words ‘through or from any business connec- 
tion in British India’ are very vague and 
the meaning thereof is not defined. The 
words are, in my view, most unsuitable if 
intended and havea wider meaning than the 
well-known meaning of the words in the 
charging section 5 (a) “‘ income derived from 
business," and bring into tax in respect 
of residents something which is not covered 
by those words. I think the right view 
is that section 33 (1) is not a charging 
section at all, but a machinery section and 
is not intended to impose any taxation 
upon any income which would not other- 
wise be liable to tax, but to point to the 
method of collecting the income-tax where 
a person whose income is to be taxed is 
not himself available. In this view, 
we are supported by an authority in which 
the same point arose in England. Section 
31 (2) of the Finance- Act JI of r9r5 is in 
the following terms :—-‘‘ A non-resident per. 
son shall be chargeable in respect of any 
profit or gains arising, whether’ directly 
or indirectly, through or from any branch, 
factorship agency, receivership or manage- 
ment, and shall be so chargeable under 
section 41 of the Income-Tax Act of 1842 in 
the name of the branch, factor, - agent, 
receiver or manager.” In Greenwood v. 
Smidth & Co.(1)the House of Lords, affirming 
the decision of Rowlatt, J., in Smidth & Co. 
v. Greenwood (2) and of the Court of Appeal 
in Smidih @ Co. v. Greenwood(3),decided that 
this section, though in terms wide enough 
to bring into tax non-residents in respect 
of profits carried abroad through direct or 
indirect dealing through an .agency in 
England, did not bring into tax profits, 
unless earned or received in Great Britain 
and held that that section was a machinery 

(I) (1922) 1 App. Cas. 417;91 L. J. K. B. 


349. ; | 
(2) (1920) 3 K. B. 275; 89 L. J. K. B. 9633 
6 T. L. R. 760. "o 
(3) (1921) 3 K. B. 5831 37 T L- R. 949, 
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section and «ot à charging section. -Lord 
-Buckmaster.at page.423* stated the prin- 
-ciple :in -the following -words :—'' It.is im- 
portant to remember the „rule, which the 
.Courts ought to obey, that, where it is 
desired^ to: impose a.new burden by way 
of taxition it is éssential that the intention 
.Should be .stated in plain terms. The 
:Courts caunot assent to the view that if 
a section in a taxing Statute is of doubtful 
„and ambiguous meaning it is pcssible out 
of thatambiguity to extract a new and add- 
ed. obligation not formerly cast upon the 
tax-payer." ‘In my judgment this rule 
.applies to this case. 

‘Nor is -the matter , without authority 
here, for in.the Secretary to the Commis- 
stoner, Salt, Abkart and Separate Revenue, 
Madras -v.: Ramanathan Chetty (4) this 
Court, -although it was not necessary 
-for -the decision ‘of that case, expressed 
‘its view that section 33 (1) was merely a 
‘machinery section and: not a charging 
-section and I agree with the reasoning on 


-that point, and particularly with that of- 


-Oldfield,:and Seshagiri Aiyer, JJ. 
." For-these reasons the judgment of this 
Court must be in favour of the assessee 
with costs'to be taxed. 

‘Wallace, J.— This is.a case referred : to 





this Court under section:51 of the Income-. 


Tax Act VII of 1918 by the Board of Reve- 

“nue. "The.stated case rests on-the follow- 
ing facts, A firm with  head-quarters in 

Paris purchases skins in British India to 
.the orders of ‘constituents in.various parts 
of Europe and America, and makes its 

profit by .commission on the sales. The 

. Skins. are bought in British India for the 
firm by an-agency called the Madras Ex- 
.port . Company, resident in Madras. This 
Company buys skins at the lowest prices 
it.can get, subject to a maximum fixed 

by -the Paris firm, and ships them'in-the 

raw state, as purchased, under the direc- 

tions of the Paris firm. It is admitted 

that the Madras Export Company makes 

none of the profit on the sales of these skins, 
and that no part of.the profits of the firin 

in Paris are remitted as such to Madras. 

It is presumed that the Paris firm- puts 
- “(4) 53 Ind. Cas 976 ; 43 M. 75 ; (1919) M. WYN. 

826; 10 I. W. 570; 37 M. L. J. 6633,26, M... I; 
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the Madras Export Co., in funds for the 
purchases out here. The question is whether 
the Madras Export Co., is assessable by 


force of section 33 (1) of -the Income-Tax 


Act VII of r918.as the agent of the Partis 
firm on the- profits made in Paris by the 
Paris fitm through ot from its business 
connection with the Madras Export Co. - 
in British India. ` xk 
The section of the Act called in aid by 
the Board, section 33 (1), runs as follows :— 
“In the case of any person residing out of 
British India all profits or gains accruing 
or arising to such person, whether directly 
or indirectly, through, or from any business 
‘connection in British India, shall be deemed 
to be income ‘accruing or arising within 
British -India, and shall be chargeable to 
Income-tax in the name of the agent of 
any such person, and such agent shall be 
deemed to be for all the purposes of this 
Act the assessee in respect of such income- 
tax.", The phrase ‘shall be deemed to 
be income accruing or arising within Bri- 
tish India" relates back to.section 3 (1) 
where under the heading “Taxable Income "* 
it.is.enacted that “this Act shall apply to 
all income from whatever source it is 
derivedif it: accrues or arises or is received 
in British India, or is, under the provisions 
of this.Act, deemed to accrue or arise or 
to be.received in British India." Hence 
sections 3 (1) and 33 (1) read together im- 
port that the Act shall apply to all income 
accruing or arising to a non-resident in 
British India, whether directly or indirectly, 
through or from any business connection 
in British India. The Government Plead- 
er, on behaéf of the Board of Revenue, 
contends that this renders liable to: income- 
tax .all business profits made by a non-- 
resident received not only within but out- 
side of British India in so far as these accrue. 
or arise- -through or from any business 
connection in British India. If the phrase. 
“business connection’ is to be read, ‘as. 
the Government Pleader contends, as seme- 
thing much wider than the term “trade 
or business’ itself, then the far reaching? 
effects of such a claim are obvious, and 
will extend beyond what has been hither- 
to recognised -in British India as the terri- 
torial limit of taxation of income detiv- 
ed from trade. Hitherto: such taxation.’ 
has; been. limited -to ,incomes accruing Or; 
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.ütising: in or. téceiveéd. in British -Indie from 


‘contravenes the principle enunciated -above 


‘trade, carried on in: British India, whether - that taxation must be: ‘imposed by express 


: the. -recipient -resides in -British "India - 
or not, to'income received’ in British India 
though derived from a foreign source- when 
the.recipient resides in British, India. -The 
general scope-of sections 3 and 5.of the Act 
Óf 1918. does not-seem to me to alter the 
previous general: “principie - that -the profits 
taxed should accrue in British India. -H 
it:was: intended to.abandon this well re- 
cognised restriction arid to reach profits 


accruing outside ‘British India; more apt 


and express terins should have been, employ- 
| ed. in >those sections. 

“The term “ business connection’ Siac not 
béén.: defined ‘in the Act. 
is not. Surprising in an -Act which.does not 
even “define the -source ‘of gain which - it 
sets out to tax, but when it is contended 
that "business connection ’ 
to mean something: -different from’ and 
wider than -the büsiness itself, -which ex 
‘hypothesi’ takes “place oütside^ British" India, 
and:thus to cast: ‘wider the net ofthe i income- 
tax.gatherer, it „behoves tis-.to' be- cautious 
and .not ito accept the contention unless 
we find.it:justiied by the legal maxim 
enunciated by ‘Lord Sterndale; M. R.,im 


Smidth & Co. v. Greenwood. (3) :. "the well- 


known canon of construction of taxing Acts 
is that none is-to be taxed except. by -express 
words." Does the Act then expressly 
Charge income accruing outside British 
India, but derived ‘through -or -from a 
business connection. in:British India: quoe 

“The. charging section of the Act is sec- 


tion. :5.. :Sub-section-. (1v). makes chargeable” 


‘income derived from business, and ‘income’ 
for «the. purpose of -this- case’ has-the mean- 
ing read ‘into section 3 -(I)- which I have 
set -out above; that is, ‘it would cover 
income accruing or arising outside «British. 
India through: or ‘from any -business con- 
nection in British India. -Thus- such-income 
itself is-only-chargeable when/it is “ income 
derived from: business” by force of section . 
5. “The phrase in-section 5' is not income 
derived from or through any business. con- 
nection. At one stage of his argument, 
the Government Pleader contended that 
such a phrase might be implied under 
sub-section (v?) of section 5, ‘income 
derived from other sources’ but euch a 
contention I cannot accept, as it violently 


‘That perhaps ' 


. was - designed 


words. . The -real--question for «decision -is, 


-is the phrase, * ‘through or from ‘any -busi- 
“mess connection’ in section 33° (1) governed 


.or controlled: by- the phrase: ‘ derived from 
: business’ in section 5 (iz) or not? “That 
-itis, seems to me to be obvious from the: fact 
that ‘section 33. (I) is not ‘designed or situat- 
ed in theAct as a charging section in _addi- 
tion-to-section 5. It-is not-found under the 
Charging sections, but under the „Chapter 
headed ‘Taxable income’ alongside ^ Iáa- 
bility ^in special cases”, a. Chapter which 
is designed to provide, for the collection of 
the tax: from persons other than the direct 
beneficiaries of. the income received, that 
is, guardians, trustees, agents, receivers 
and so on, that “is, it is a: part.of the 
machinery sections setting out the method 
by which the tax, if otherwise chargeable 
is to be collected in certain cases when the 
direct beneficiary cannot be got: at,-and it 
is nota charging section designed-to declare 


. Some other gains taxable beyond what has 


been declared by section 5 to-be taxable. 
I am fortified in this conclusion by’ the re- 
marks.of Oldfield, J., no doubt obiter dicta, 

in Secretary to the Commissioner, Salt 
Abkavi- and | Separate Revenue, M adras 
v. Ramanaihan Chetty:(4) that section 33 
is intended to provide for the liability to 
tax of a person through whose hands in 
one capacity or other the profits in ques- 
tion will pass in British India and: whom, 

therefore, the Crown can reach in order 
to collect: it, and also by the rules framed 
under section 33 ‘by the Governor-in Coun- 
cil printed at page 76 of the Income-Tax 
Act Manual of 1920, where it is laid down 
that profits in a case. like this may be cal- 
culated on the percentage of the turn over 
of the business carried’ on in British India, 
The object,of section 33'(1) then is merely 


e 


' to provide "for an agent being the assessee 


in place ;oi-his Hon-resideut | principal, SO 
far as that principal is liable unde section 
5, as hitherto interpreted, to the "s $.8., 
in respect of income derived by the prin- 
cipal irom' business in British Iudia. T 
condition precedent to assessability - 

business ‘in’ British India and not mente 
a. business «connection in. British : India, 
and it.is not’ laid. downin: the Act? that tthe 
two, phrases are ‘identical’ in" 


‘meaning! 
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"The test, I take it, is:—Is the non-resident 
firm by its agency out here in British India, 
making profits in British India which pass 
to it through the hands of its agent. If 
it- is, then section 33 (1) afplies. If not, 
not. I. am, therefore, unable to hold, in 
the absence of more clear and express words, 
that section 33 (I) was intended in 
any way to enlarge the scope of section 
5 or bring into the net any income 
accruing outside British India but not de- 
tfived from business within British India 
merely because that income was received 
through or from -a business connection 
in British India. 

Section 33 (x) then is governed and 
controlled by section 5 and really applies 
and was intended to apply to cases 
where a non-resident firm takes income 
or profits from business carried on by it 
in British India, which are transmittable 
and are transmitted to it through its resi- 
dent agent. The agent will be taxed and 
will be the assessee for the purposes of the 
Act for the profits in British India of that 
business, and in order to guard against 
the section being taken to mean that 
it.is merely the agent’s own profits 
which are. chargeable, language is used 
implying that it is the profits of his firm 
acctuing in or arising through its business 
connection in British India which are tax- 
able through the agent. 

In the present case the non-resident 
firm in India is merely buying raw material 
for shipment and sale abroad, and the 
profits realised from the sales are realised 
in Paris. There is clear authority in the 
léading case of Sulley v. Attorney-General 
(5), which is an exactly parallel 
case, for holding that the firm does not 
thereby carry on trade or business in Dri- 
tish India. It was, therefore, held that 
the place of trade is the place where the 
profits come home to the firm, abd a non- 
resident firm is not assessable on  pro- 
fits made abroad merely because it has a 
resident agent for purchasing and shipping 
raw material and that it is no part of the 
income-tax law as so far laid down that the 
firm shall be taxable in every country in 
which it has established buying agents. To 


(s) (1860) 5 H. & N. 711; 29 L. J. Ex 464; 
6 Jur. (N. S.) 1018; 2 L. T. 439; 8 W. R. 272; 
157 E. R, 1364; 120 R, R. 793: l 


a similar effect is the decision in Smidth &Co. 
v. Greenwood (3) where it is laid down that 
a trade is exercised in the place where the 
business transactions are closed, that is, 
in the case of a selling business, the place 
where the sales are effected and the profit 
thereby realised. The latter decision inter- 
prets section 31 (r) and (2) of the British 
Finance Act IIof 1915, which closely re- 
sembles section 33 (I) of the British India 
Income Tax Act of 1918, and itis noteworthy 
that, though in the case of Sulley v. 
Attorney-General (5), the Nottingham partner 
in the case was obviously a ‘Branch’ of the 
New York firm, the Court in Smidth & Co. 
v. Greenwood (3) held that the decision in 
Sulley’s case (5) had not been radically 
affected by the new legislation and held in 
effect that the extension of the Income Tax 
Act of 1842, which made a non-resident firm 
chargeable in the name of its branch, did 
not mean that the existence of a 
branch sufficed to imply that the  non- 
resident firm carried on trade in the 
United Kingdom or sufficed to make 
the profits of the non-resident firm receiv- 
ed outside the United Kingdom taxable. 

In the present case, no profits of' a non- 
resident firm exist in this country or pass 
rom it through. the hands of the Madras 
Export Co. The Company transmits 
to the Paris firm raw material, and not 
profits derived thereon. It realises for 
the Paris firm no income made in British 
India which is taxable before it leaves British 
India. To my mind, then, there is no income 
chargeable withincome-tax under section 5 
of the Act, and section .33 (r) read with 
section 3 does not bring within the 
scope of section 5 income accruing or arising 
wholly outside British India to the firm of. 
which the Madras Export Company is the 
local agent. 

Therefore, the answer to the reference 
is that the Madras Export Company is not 
liable to be taxed on the profits of the 
business carried on in Paris by its Paris 
principals which are realised by the ‘atter’s 
business connection with British India. 

V. N. V. Appeal disnr «za 

Z. K. 
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ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEAL NO. 1329 OF IQ2I, 
January 26,1923.  . 
Present:— Mr. Justice Walsh. 
KESHO RAM-—DEFENDANT—APPELLANT 


VEYSUS 
PEARE LAL AND OTHERS—PLAINTIFFS— 
RESPONDENTS. 
Oaths Act (X of 1873), ss. 8, 9—Spectal 


oath— Ordinary oath— Agreement to have suit 'de- 
cided on ordinary oath of party, legality of. 
_An agreement between the parties to a suit 
providing that the suit may be decided according 
to the evidence of one of the parties taken on an 
ordinary oath—and not on a special oath within 
the meaning of sections 8 and 9 of the Oaths Act, 
is not without consideration or illegal. 

Muhammad Asghar Ali Khan v. Muhammad 
Imtiaz Ali, A. W. N. (1898) 200, followed. 


Second appeal against. a decree of the 
First Additional District Judge of Aligarh, 
dated the 16th July 1921. 


Dr. M. L. Agarwala and Mr. Panna Lal, 
for the Appellant. 

Mr. Ambika Prasad, for Mr. N.C. Varsh, 
for the Respondents. | 


JUDGMENT.—This appeal must be allow- 
ed. There is no question whatever but 
that the parties agreed to be:bound by the 
defendant's oath. The document is in writ- 
ing. No attack is made upon it. It is not 
contrary to law. It is in these terms as 
translated by the plaitiffs' Vakilin this Court. 
“On behalf of the plaintiff an application 
has been made. On this defendant No. 1 
refused to take oath on Ganges water. The 
Vakil for the plaintiff states that the evidence 
of the defendant may be taken with the or- 
dinary oath and that the suit may be de- 
cided according to that." Thiseis signed by 
Kesho Ram, defendant No. x, in Roman 
character, and by Peare Lal, the plaintiff, in 
Nagri character. There can be no serious 
question as to the interpretation of this 
document.  '' Decided according to” is 
"decided according to and nothing else." 

There can be no dotibt as to the deliberate 
intention of the parties, because the date of 
this document, the 17th of March, was the 
date of the filing of the written statement 
and the date fixed. for traming issues. No 
issues were framed. The defendant's evi- 
dence was taken on the 17th oi March. No 
other witnesses were summoned. No evi- 
dence of any kind except the defendant's 
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was taken, and the Court of the Musnif pro- 
ceeded to decide the case the next day, but 
not according to the defendant’s statement 
but according to its own ideas arrived at 
from admittedly adequate materials. 
Assuming that the document was made, 
and that it bound the parties to abide by 
the defendant's statement, I can see nothing 
ilegal in such a contract. It is merely a 
binding contract for good consideration. 
It does not say that the defendant shall tell 
the truth. If it bound the defendant 
merely to tell the truth, there would be no 
consideration, because every body is bound 
to tell the truth by law, and we know that 
that is the object for which they come into 
the box. But the defendant was not bound 
to come into the box at all. He might come 
into the box and refuse to answer the ques- 
tions. He could be punished for that, but 
the agreement is: “that if the defendant 
comes into the box and takes the ordinary 
oath and tells his story, I will be bound by it." 
The result of that is to alter the position 
both of the plaintiff and of the defendant. 
If the defendant tells an untrue story, the 
plaintiff is then in a position to prosecute 
him for perjury which he could not do be- 
fore, and in addition to that the defendant 
has run the risk of being visited in this world 
and the next by such punishment as he 
believes his God prepares for those who take 
a false oath. He might be prepared to run 
the risk of the anger of his God so long as he. 
could win his case. But he might not be 
prepared to run the risk of being punished 
by his God, prosecuted for perjury, and also 
disbelieved by the Munsif and lose his.case. 
The result is that the position of both parties 
was changed by this agreement. 
I agree with the respondents’ Counsel that 
this is not an agreement for a special oath 
within the meaning of sections 8 and 9 of the 
Oaths Act. I think these’ sections of the 
Oaths Act pnlyshow that such an agreement 
may be binding on the parties, even though 
it relates to an oath not ordinarily recognised 
by the procedure of the Court, provided it 
is an oath which the Court is permitted to 
administer under section 8. It is only an 
argument by analogy. The argument for 
the appellant is that, as such agreements are 
sanctioned by this Act, there can be nothing 
illegal in an agreement relating to an ordi- 
nary oath, I agree and, apart from that 
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Lthink.the decision in the:case of.Muham- 

mad Asghar Ali Khan v. Muhammad Imtiaz 

Ali (x) is to the same. effectand, .therefore, 
‘binding on me. 

.l do not; know-why the-Court. seemed.so 
unwilling. to give effect to tHe agreement of 
the parties. An appeal was brought to. the 
lower Appellate Court on the ground -that 
the Munsif had totally ignored the agree- 
ment, which he did. The learned District 
Judge has treated the matter as though 
it was a question whether the learned Munsif 
was.bound to believe the defendant. "That 
has nothing to do with it at all. The very 
reasomfor the plaintif signing the agreement 
may be that he knows the defendant is going 
to commit perjury. The agreeement makes 
the truth or untruth of the defendant's story 
immaterial for the purpose of the immediate 
decision. The learned Judge is probably 
right when he says that this question should 
be decided by.a consideration of the citcum- 
Stances rather than by hard swearing. But 
that was.not what he was bound to decide. 
He seems to. think the defendant an unscru- 
pulous person and the plaintiff.a fool. But 
if the plaintiff has made a binding agreement 
it does.not matter to.the Court how foolish 
it.is,.and after all. the plaintiff probably 


knows his own business better than the Court, . 


and it may not be so foolish in the eyes of the 
plaintiff as in'the eyes of the Court. I have 
no alternative but to remaud the suit to the 
lewer Appellate Court to decide in accordance 
with the agreement, that is to say, according 
to. the evidence given by the defendant. 

. The appellant must have the costs of this 
appeal. with fees on the higher scale. The 
other, costs will depend on the result of the 
suit. ! i 

"un Appeal allowed; 

aE- Case remanded, 


i. 
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ALLAHABAD HIGH.COURT. 
SECOND CIVIL APPEAL, NO. 1207. OF 1921, 
“January 18 1923. 
Present: —Mr. Justice ‘Daniels. ` 
S. MOHAMMAD AHMAD AND OTHESS 
— DEFENDAN?TS—APPELLANTS ; 
VEYSUS — 0 07507 
BABU AND OTHERS—PLAINTIFFS— 
; ' . RESPONDENTS. — 

Second appeal — Possession adverse or permissive— 
Inference drawn from documents or facts:in evidence 
— Question of law—Weight to-be attached to evidence, 
whether quesiton of law. 

A question whether a possession: is adverse or 
permissive may be one of legal - inference to be 
drawn from documents or from undisruted facts 
in evidence, and when this is so it is a question 
of law and a High Court may interfere in second 


appeal. But where the question is mainly -one of 
the weight to be attached to different items of 
evidence (e. g.,.instances in which a certain right 
was or was not recognised), the question is one 
of fact and the High Court will not interfere in 
Second appeal. [p. 763, cols. I & 2.] 

. Satgur Prasad v. Raj Kishore Lal, 55 Ind. Cas. 
486; 18 A. L. J. 235; 11 L. W. 384; (1920) M. W. 
N. 3; 24 C. W. N. 394; 38 M. L. J. 259; 2. U: POL. 
R. (P. C.) 55; 22Bom.-L.-R.-451; 42 A. 152; 46 
I. A. 197; 27 M. L. T. 200 (P. C) and Kishan 
Kunwar v. Fateh Chand, 29 A. 203; 4. A. In J. 
38; A. W. N. (1906) 307, referred to. 

Second appeal against a  decree.of the 
Judge of Small Cause Court exercising the 
powers of a Subordinate Judge, Allah- 
abad, dated the 28th May 192r. . 

The Hon'ble Mr. S. Raza Ali, for the 
Appellants. l 

Mr. B. E. O'Cotsior, for the Respondents. 


JUDGMENT.—ihis is a second appeal 
in a case which has prima facie beer decided 
by the Courts below on grounds of facts. 
The plaintiffs are certain persons known as 
Thanimalis who act as officiating priests 
of a templeeof Sitlaji. The defendants are 
Zemindars of the village., The temple is 
admittedly a very old one. It is said that, 
according to the Gazetteer,it is.some 400 
years old. The temple is held under a rent- 
free grant fromthe Muhammadan. Kings. 
The allegations in the plaint were that there 


‘was an area of 15 bigkas 15 biswas appur- 


| NS ; plaintiffs asked that the.defendants be order . 
-ua edto demolish this platform; that the plain’, 


tenant to the temple of which the plaintiffs 
have ;all along been in adverse proprietary 
possession and with which the Zemindars 
have no right ofinterference. ‘The defend- 
ants, have erected a-small -platform or cha-. 
buira on a portion of this area. ‘The 
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tiffs:be. putin possession of its site:and that 
the:plaintiffs be granted: a perpetual injunc- 
tion forbidding the defendants to make any 
, construction on the land in dispute oriinter- 
fere with it in any way to the prejudice of 
the plaintiffs. Objection has been’ taken.to 
the third relief on.the ground that the plain- 
tiffs ought to have asked for possession. of 
the -entire area, but it is not the plaintiff's 
ease that they have been dispossessed from 
any part of the area except the portion on 
which the chabuira stands and it was not, 
therefore, necessary for them to ask for any 
further relief. l , 
tA large amount of documentary evidence 
was produced on both sides. .The plaintiffs 
produced documents commencing with a 
report of the Kazi in the year Hijri 1108, 
nearly a century and a half ago, and includ- 
ing another old .document called the 
muchilka of the year 1214 Hijri. Apart from 
the question of limitation.and.other ques- 
tions not now material, the. learned Munsif 
framed two important issues :— i 
“ (a) Does the site of the platform in dis- 
pute attach to this temple? (b) Had the” 
Muhammadan Government granted the land 
in dispute revenue-free to.the plaintiffs! pre- 
decessors as priests of the temple ? On the 
evidence before them both Courts came.to 
the conclusion that the land in dispute was 
appurtenant.to the temple; that the plain- 
tiffs are in adverse possession of it, and that 
the defendants have no right.to interfere 
with it. “It has been argued that because 
the evidence is mainly documentary the 
findings.of the. Court below. are findings. of 
law.and not'of fact, and I have been referred 
in.particular to two rulings in support of 
this contention. In Satgur :P?asad v. Raj 
Kishore.Lal (1) their Lordships of the Privy 
Council held that the .atestion whether 
| possession is adverse or. permissive may be 
oue ‘of legal inference from documents and 
that.in such a case the question in dispute 
was.'a question of law. Similatly, in the 
other ‘case cited, Kishan, Kunwar v. Fateh 
Chand. (2), the dispute was whether the per- 
séns in.the occupation of certain groves and 
lari were.the proprietors or not. The facts 
' (1) 55 Ind. Cas. 486; 18 A. L. J. 235; ir L.- W- 
384; (1920): M. W.N. 3; 24 C. W. N.'394;:38 M. L. 
J- 259; 2 U. P. L. R. (P. C.) 55;.22. Bom. L. R..451; 
42—À..1152;.46 .1..A. 197: 27..M., L.. T. 200 (P. C). 
(2) 29 A. 203; 4 Ar L-]: 38; À«W.-N. ' 1996), 
307. RA 
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of the::ease cwere c«undisputed: In .second 
appeal this Court held:that the'Subordinate 
Judge had drawn.a wrong inference of law 
from the facts.which were. in evidence, bes : 
fore him. . It-accordingly. set.aside:his judg- 
ment in'second appeal: -In this-case-the 
question is mainly one of.the weight to ‘be 
attached «to the. different; items-of evidence 
on ‘both sides. ‘None of the -judgments 
which have been cited’ have: been relied upon 
as.res jüdicata. They. havé been relied on 
as instances in. which the rights, claimed by 
the:plaintiffs. were either.recognised-.or not 
recognised. The question. of the - weight 
to be: attached to\such instances,is..certainly 
a question of fact. It is argued also that 
the Courts below. were: wrongiin. presuming 
that the oldest document-relied -on-by -the 
plaintiffs related to- this land. The. ‘docu- 
ment ,is a very.old-one and refers ;to.the 


temple of -Sitlaji ;:it.was produced. from the 


custody of the plaintiffs 'and'mentions. an 
aréa of r5-Dighas and 15 biswas; but there 
is nothing in it to definitely identify the atea 
with that now in dispute. I amnot prepared 
to hold, however, that the Courts below: were 
wrong im treating itas referring to-this‘land. 
They read it in connection with the other 
evidence, and the document is not produced 
in this case for the first time. It has ad- 
mittedly been produced:in a previous’ liti- 
gation relating to this land. "The case has 
been decided on questions of fact and I am 
not prepared to hold there is -any-error df 
law. sufficient to justify the findings being 
set aside in second appeal. I accordingly 
dismiss the appeal with costs, - 
" $. D. - Appeal dismissed, 
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PRIVY COUNCIL. 
APPEAL FROM THE BOMBAY HIGH Court. 
December 20,1022. ` i 
Preseni:—l,ord Atkinson; Lord Sumner, 

‘Lorde Carson and Mr. Ameer Ali. 

HARICHAND MANCHABRAM— 

- DEFENDANT-—APPELLANT | 
© "versus , 

GOVIND LUXMAN GOKHALE, SINCH .' 

- DECEASED—PLAINTIFE—RESPONDENT. 

, Evidence ci (I of 1872), s. '92—Whvitlen 
agreement-—Oral evidence—-Gonstruction of document 
— Agreement, ‘for sale—Document to be. prepared ty 

Vakil— Agreement, whether..subject to. conditionz-- 
Completed . agreement— Provisional .arrangenunt~- 
Tes cy denso Ki xo AMET os 


^64 


INDIAN CASES. 


[1923 


HARICHAND MANCHARAM 7. GOVIND LUXMAN. ^ 


: “Oral evidence to show, what took place on the 
occasion when gn agreement for sale was drawn 
up, is inadmissible in evidence under section 92 of 
, the Evidence Act. [p. 765, cols. 1 & 2] 

Where an agreement for the sale of certain 
property contains the condition that the bargain 
paper iu respect of the sale shall be made through 
a Vakil, it does not mean that it is a condition to 
which the bargain is subject but that it is only 
one of the terms of the contract. |p. 766, col. 1.] 
. The fact of a subsequent agreement being pre- 
pared may be evidence that the previous negoti- 
ations did not amount to an agreement but the 
mere fact that persons wish to have a formal agree- 
ment drawn up does not establish the proposition. 
that they cannot be bound by a previous agreement. 
fp. 766, cols. 1 & 2.] 

Ridgway v. Wharton, (1857) 6 H. L. C. 238 at 
p. 289; 27 L. J. Ch. 46; 4 Jur. (N. 5) 172; 5 W.R. 
804; 10 E. R. 1287; 108 R. R. 88, relied on. 

Von Hatzfeldt-Wildenburg v. Alexander, (1912) 
1 Ch. 284; 81 L. J. Ch. 184; 105 L.T. 434, distin- 
ished. 


. Whether an agreement is a completed bargain 
or merely a provisional arraugement depends on 
the intention of the parties as deducible from the 
language used by the parties on the occasion when 
the negotiations took a concrete shape. [p. 766, 


col. 1.) i 


. Appeal from the judgment of the 
Bombay High Court (Sir Norman Macleod, 
Kr., C. J., and Mr. Justice Heaton.) 

Messrs. Upjohn, K. C., De Gruyther, K. 
C., Holman Gregory, K. C., Raikes and 
Partkh, for the Appellant. - 

Messrs, Clanson, K. C., Tomlin, K. C. 
and Gibson, for the Respondents. 

JUDGMENT. 

e Mr. Ameer Alii—The suit which has 
given rise to this appeal was brought by 
the plaintiff in the High Court of Bombay 
in its Original Civil Jurisdiction for a decree 
against the defendant for specific per- 
formance of a contract entered into on the 
28th November 1917 for. the sale, by the 
defendant to the plaintif, of certain immove- 
able property in Bombay. Two documents 
in the Gujrati vernacular were prepared 
on the occasion, one of which was signed 
by the defendant Harichand Mancha am, 
the other by the plaintiff, the vendee, 
Govind Luxman Gokhale* Both bear one 
and the same date, and are practically n 
identical terms. The document executed 
by the defendant is marked in these pro- 
ceedings as Exhibit “ A ”, the other, signed 
by the plaintiff, is marked Exhibit '' Ar. ” 
Exhibit “A”, after giving the name and 
designation of -the intending purchaser, 
the plaintiff, and describing the vendor, 


Harichand Mancharam, proceeds thus:— 

"I agree to give you in sale the said 
immoveable property, together with the 
messtiage building (standing thereon), for 
the price of Rupees two lacs and fifteen 
thousand. ” 

It then gives the "conditions" of the 
sale in these terms :— 

‘ The conditions thereof are as follows :— 

I. “The bargain paper in respect of 
the sale of the said immovable property 
shall be made through a Vakil within two 
days from this day and at the time of making 
the bargain paper I am to take from you by 
way of earnest-money in respect thereof 
Rs. 10,000, that is, you are to pay the same 
to me and, as regards Rs. two lacs and five 
thousand being the balance, you are to pay 
the same to me at the time of the execution 
of the sale-deed by me and by way of earnest 
thereof I am to take from you, that is to say, 
you are to pay to me, Rs. ro ten thousand at 
the time of the (execution of the) bargain 
paper and the balance of Rupees two lacs five 
thousand is to be paid to me by you at the 
"time when the deed of sale is executed by me. 

2. “As regards the said Jaga premises 
to be sold suits are pending against me in 
the High Court. If perchance these suits 
are decided against me then this bargain 
shall be treated as cancelled and if such 
a thing happens then I am to return to you 
the Rs. ten thousand without interest 
received as earnest-money by me. ” 

3. “ As to the costs in respect of stamp, 
registration, Vakil, &c., in the matter of 
the said sale which may be incurred cn 
behalf of both the parties, t.e., you and 
myself, the same shall be totalled up and 
borne by yot and me half and half." 

4. “The time of completing the said 
matter of the said sale-deed is agreed to be 
six months from the date of the bargain 
peper on the decision in the case being 
given in my favour during . the said 
period*. Iam to get passed, 1.6, made 
out marketable title for you and to 
complete the matter of sale. If perchance 
the suit pending in the High Court be not 
disposed of within six months then this 
agreement shall be in force till the disposal 
of the said suit and on the said suits being 
decided in my favour I am to coruplete 
_ *The equivalent of I and you are partly altered ` 
in the original. 
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the matter of this sale, and if the High 
Court suits be decided in my favour within 
six months I am to complete and you are 
to get completed the matter of sale within 
six months.” 

5. “ For the purpose of the sale you are 
to get for me the signature of Ishwarlal, 
the adopted son of Shankerbhai, along with 
your signature on the sale-deed. id 

ES EN ^In the matter of this sale I am not to 

ya brokerage. ” 

he agreement I have given and taken 
ne: you to the above effect of my and your 
free wil and pleasure. The 28th day of 
November 1917 corresponding with the Sudi 
15th of Kartak 1974, Wednesday.” 

Exhibit " Ar,” after reciting the terms 
of the contract, in paragraph 7 says as 
iollows :— 

7. “This bargain is for the purchase 
of this immoveable property together with 
buildings and structures thereon, (you) 
have given and I have taken from you the 


agreement to the above effect, of our free, 


will and pleasure. The 28th day of the 
month of November in the year 1917 (corre- 
sponding with) the 15th of Kartak Sudi of 
Samvat 1974, Wednesday.” 

The case came on for trial before Mr. 
Justice Marten on the Original Side of the 
Court. The plaintiff contended that the 
two documents which formed the foundation 
of the suit, formed a completed contract ; 
whilst the defendant-vendor urged that 
it was only a provisional arrangement 
conditioned to the preparation by a Vakil of 
. a formal document evidencing the contract. 
Ihe learned Judge framed sa number of 
issues, but so far as the present appeal is 
ov only the two following are mate- 
rial :— 

“ (1) Whether suit is maintainable having 
regard to fact that the writing sued on was 
naa upon an agreement being entered 
into ? 

"(2) Whether there was a concluded 
contract between the parties and, if so, what 
are the terms thereof ? " 

At the trial the defendant attempted 
to tender some oral evidence to show what 
actually took place on the occasion when 
the parties entered into the agreement relied 
upon by the plaintiff. The Trial Judge refused 
the application in these words: .“I reject 
that evidence ; irrelevant and inadmissible.” 
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In their Lordships’ opinion he was «uite 
right, under section 92 of the Indian Evidence 
Act, in rejecting the evidence, and no attempt 
appears to hate been made on appeal to 
take exception on behalf of the defendant 
to this part of Mr. Justice Marten's order. 
Their Lordships do not think it necessary 
to refer further to this matter. 

On the main case the ‘Trial Judge came 
to the conclusion that Exhibits “A” and 
" Ar". did not constitute a completed 
contract, chiefly relying on the use of the 
words, “The conditions thereof are as 
follows. " He considered that the condi- 
tion that the “ bargain paper” in respect 
of the sale shall be made by a Vakil within 
two days from the date of the agreement 
was a condition to which the whole bargain 
was subject, so that until the Vakil prepared 
a bargain paper '" there was no completed 
contract.” He accordingly dismissed the 
plaintiffs suit with costs. On appeal by 
the plaintiff to the High Court in its Appellate 
jurisdiction the learned judges (Macleod, 
C. J., and Heaton, J.) arrived at a different 
conclusion. They held that the two docu- 
ments executed on the 28th  Noveniber 
I917 constituted a ''binding agreement, ”’ 
and that the provision relating to the pre- 
paration of a “ bargain paper" by a Vakil 
was not a condition to which the contract 
was subject, and accordingly they reversed 
the order of the Trial Judge and.decieed the 
plaintiff's suit. 

On appeal before the Board -it is usse. 
on behalf of the defendant, asit was. urged 
in the Appellate Court in India, that the 
Gujratihahers of the 28th November 1917 
represented only a provisional arrangement 
on which no decree could; be made. In 
support of this contention various clauses 
in the document executed by the defendant 
were referred to. It is said that the fact 
that the' bargain paper was to be made 
within two days from the date of the execu- 
tion of the documents “A” and “Az”, 
and wasto be prepared by a Vakil, and that 
at the making of the bargain paper the earnest- 
money is to be paid, shows that the real 
and effective contract was to be founded 
on the paper prepared by the Vakil. Again, 
reference was made to clause 4, Exhibit “A,” 
viz. that “the time of completing the 
said mattér of-the said sale-deed is agreed | 
to be six months from the dáte of the bazgain 
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paper on the’ decision in the case being 
given in my favour during the said period. ” 
It may be remarked .here. that two suits 
had’ been brought against “the defendant. 
contesting his title to. the property which 
he had bargained to convey to the plaintiff, 
and the reference in paragraph 4 is to these 
"two suits. Their Lordships understand that 
these two actions were subsequently settled, 
and there is-no dispute now as regards the 
title of. the vendor (the defendant). 
' The appellant’s Counsel refers also, in 
support of his contention, to the fact that 
formal documents were prepared by. the 
defendant'sSolicitors, in which certain addi- 
tional terms .were inserted, and- he urges 
that the insertion of those terms indicates 
that. the original agreement entered into on 
the 28th November 1917. was not intended 
to be a completed contract. ,On behalf of 
the respondent reliance has been placed 
on the whole tenor of the two documents, 
and especially on’: clause 7 of Exhibit “ Ar, ” 
to show that the parties intended to have 
a definite and completed agreement on that 
date when they executed those two papers, 
and what was left to be'done by. the Vakil 
was only to embody. the contract ina formal 
document and to insert in it such subsidiary 
terms as are: usual in such conveyances. 
The learned Chief. Justice. points out in his 
judgment that the word “ conditions.” 
used’ at the beginning of Exhibit “A,” in 
connection with the preparation of the 
bargain paper” by a Vakil, does not mean 
that it is.a. condition to which: the bargain 
19 subject, but that is only one of the 
"terms'' of the.contract: Their. Lordships 
conctir in that view. 
He: has also examined at. some length 
the: cases in- which the principle: applicable 
to the. coristtuction..of- such’ documents 
1s laid. ‘down ; itis, therefore, not: necessary 
to ‘refer to: them. in'detail in this judgment. 
Whether an -agrtement-is:4-completed bar- 
gain’ or -nierely--a' provisional arrangement 


- depends’. on: the intention of the:parties as - 


dedücible from. the language used by’ the 
parties on the occasion when the negotiations 
take‘ a concrete shape. As: observed by the 
Gord: Chancellor: (Lord: Cranworth). in: Ridg- 
way v. Wharton, (x), the fact of a’subsequent 
AD) (1857) 6 H. L, C. 238 at p. 289;.27 Lr J 


hi. 46; 4 Jur. (N-S) 173: 5 W.R. 804; 10 E. RY 
I287[ £08 R R S8 t 7 ^ Seu Pang. 


agreemétrs pang prepared may be evidence: 
that the previous negotiations did net’ 
amount to an agreement, but the mere fact 
that persons wish to have a formal agreement 
drawn up does not establish the proposition 
that- they cannot be: bound by a previous 
agreement. In Von Hatzfeldt-Wildenburg vi 
Alexander (2). Lord (then Mr: Justice) 
Parker laid down that where “ the acceptatice 
by the plaintiff was subject to- a condition 
that the plaintiff's Solicitors sliould-approve 
the title to and covenants contained.in the 
lease, the title from the freeholder and the 
form of contract, " the negotiations did not 
form a binding agreement between the 
parties. ` 

The facts of that case were wholly different 
from the present, but the judgment-marks 
the difference between a completed and bind- 
ing agreement and one subject to a condition. 
Here Exhibits “A” and “ Ar " show clearly 
that the parties had come to a definite and 
complete ‘agreement on-the subject of the 
«sale. They embodied in the documents 
that were exchanged the principal terms 
.of the bargain on which they were in absolute 
agreement, and regarding which they did 
not contemplate any variation or change. 
The reservation in respect of a formal 
document to’ be prepated by a: Vakil only | 
means: that it-should: be put into proper 
shape and'in légal- phraseology, with any 
subsidiary terms- that the Vakil might 
consider necessary. for insertion in:a formal 
document. The letter of the rst; December 
1917 by the défendant’s Attorney to the 
plaintiff's: Solicitor shows that the terms 
of the vernacular document ' A" were 


, tegatded by them as forming the foundation 


of the contract. They are as-follows :— 

“ With reference to your letter of Vester- 
day, delivered to us- by. your articled: clerk 
after 4 P.M, we note that you-agree that-the 
alterations- which: you had made in the 
English draft agreement prepared by- us - 
and handed-to-your client are‘not: in conso- 
nance-with-the«erms: of the Gujrati- Chitti 
which our client gave to yours; We;-how- 
ever, dò not agree with-you that the English 

‘agreement as drafted by ts origihally;-or- ds 
sent to you with-our letter of the/29tH ultimo, 
is: not in'consonance with the terms‘ofi the 
said Chitti. " | 
- (zy (1012) i Cà. 284; 91 L. J. Ch. 184; 103 
La Prás ONE NERONE. E T E FEX a me 
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Clause 7. of Exhibit “ Ar," to' which 
reference has already been-made, is explicit :- 
“This bargain is for the purchase of this 
immoveable property, together with buildings 
and structures theron, (you) have given 


and I have, taken from you the agreement. 


to the above effect, of our free will.and 
pleasure. 
November in the year 1917 (corresponding 
with), the 15th of Kartak Sudi of Samvat 
1974, Wednesday. " .. 

It shows clearly that'a completed bargain 
was intended by the plaintiff. 

On the whole, therefore, their Lordships 
. are of opinion that the judgment appealed 
from is correct, and that this appeal should 
be dismissed with costs.. They will humb!y 
advise His Majesty accordingly. 

N. K; Appeal dismissed. 

Solicitors for the Appellant :—Messrs. -T. 
L. Wilson & Co. 
, Solicitors for the Respondents :—Messrs. 
Lateeys & Hart. 


ALLAHABAD HIGH COURT. 
I'rrst APPEAL FROM ORDER NO. 129 OF 
j 1022. 
January 25, 1923. 
Present:—-Mr. Justice Walsh and Mr. 
Justice Ryves. 
INAVAT HUSAIN AND OTHERS— 
DEFENDANTS—-APPELLANTS 
|. VEYSUS x» 
FAIZ MUHAMMAD AND OTHERS— 
. PLAINTIFES— RESPONDENTS. 


Civil Procedure Code (Act V of 1908), s. 92, 
apblication of. ` l 


Section 92, Civil Procedure Code; does not apply 
to a suit in which the plaintiffs assert that they 
have been appointed trustees already by the public, 
and that the defendants, the former trustees, have 
been properly dismissed, and they seek possession 
on the ground that the defendants are mere tres- 
passers. , 

Muhammad Abdul Majid v. Ahmad Saeed 
Khan, 20 Ind. Cas. 37; 35 A459; 1 A. L. J. 673 
and Ayatannessa Bibi v. Kulper Khalifa, 22 Ind. 
Cas 677; 41 C 749; 19 C. W. N. 234, followed. 

First appeal from an order of the Addi- 
tional Subordinate Judge, Agra, dated 


the 18th May 1922. E 


INDIAN GASES. 


The 28th day of the month of. 


zb 
The Hon'ble Mr. N. P. Aslhana, for the 
Appellants. 
Mr. Mushtaq Ahmad, for Dr. S. M. 


Sulaiman, for the Respondents. 
JUDGMENT. . 

Walsh, J.—In this case I can see no setis- 
factory answer to the view expressed in the 
judgment of the First Court. Left to my 
own view, I should hold unhesitatingly that 
this was a suit by: the plaintiffs to recover 
posession of an Zmambara by virtue of having 
been appointed as trustees in the place of 
the defendants, and that the order asked for 
involved removing an old trustee and vesting 
the property in the plaintifis as trustees, and 
that in bringing this suit they were asserting, 
nota private individual right merely, though 
no doubt a private individual right is involv- 
ed, but a right on behalf.of the community 
which has elected them; in other words, a 
general public right. Thisis, in substance, 
the argument which was. submitted to this 
Court in the case of Muhammad Abdul 
Majid v. Ahmad Saeed Khan (1), omn. 
behalf of the respondents, and if the 
matter were res integra I should feel 
difficulty in following the decision in that 
case. But as there seems'a weight of'autho- 
rity in support of the view taken in that case 
and the matter is one of no practical import- 
ance and it'is desirable that the practice of 
the Court in these matters should be unifortrs 
I, with considerable hesitation, agree with 
the order and dismiss the appeal. 

Ryves, J.—I think that the question .in- 
volved in this appeal is covered by authority. 
Muhammad Abdul Majid v. Ahmad 
Saeed Khan” (x), . which was a> case 

‘under the present Procedure Code. Most 
‘of the previous authorities under the 
old Code were then considered: According 
to that ruling section 92 would not apply to 
a suit like the present in which the plaintiffs 
assert that they have been appointed trus- 
tees already by tht public, and that the de- 
fendants, the former trustees, have been prop- 
erly dismissed, and they seek possession 
on the ground that’the defendants are now 
mere- trespassers. This decision ‘has been 
followed in the case of Ayatannessa Bibi v. 
Kwulber! Khalifa (2) and, so far as I know, has 


(1) 20 Ind. Cas. 37; 35 A, 459; f A. L. J. 673. 
(2) 22:1hd; Cas; 6727 41 C. 7491 16 C; Wi N? 234. 
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not been dissented from in any reported de- 
cision. I think, therefore, the weight of au- 
thority is against the appellants in this case. 
I, therefore, agree in dismissing the appeal. . 
By the Court.—The order of the Court 
is that this appeal is dismissed with costs 
including fees on the higher scale. 


3. D, Appeal dismissed. 


ALLAHABAD HIGH COURT. 
SECOND CIVI APPEAL NO. 1640 OF 1922. 
January I9, 1923. 
Present:—Mr. Justice Walsh. 
LALA .SINGH—DEFENDANT—APPELLANT 
MEL. UEFSUS mE 
^ BASDEO AND OTHERS—PLAINTIFFS— 
M RESPONDENTS. 

Evidence Act (I of 1872), s..92, Pro. (2)—Sale— 

Consideration less than entered im sale-deed— 
. Evidence, oral, admissibility of ~Fraud— A dvantage 
of one's own fraud. 

It cannot be proved that a sale really took place 
‘for a lesser price than that mentioned in the sale- 
deed. 

Adityam Iyer v. Ramakrishna Iyer, 21 Ind. Cas. 
458; 38 M. 514; (1913) M. W. N. 847; 14 M. L. T. 382; 
25 M. L. J. 602 and Indarp v. LalChand, 18 A. 
168; A. W. N. (1896) 16; 8 Ind. Dec. (N. S.) 818, 
relied upon. : 

Chun -Bibi v. Basanti Bibi, 24 Ind. Cas. 661; 
36 A. 537; 12 A. L. J. 969, referred to. * s 
^ A litigant cannot be allowed to prove his own 
fraud in this own favour. ' l 

Second appeal against a decree` of the 
Judge, Small Cause Court, exercising the 
‘powers of a Subordinate Judge, Cawnpore. 
dated the roth of.October 1922. 

Mr. B. N. Vyas, for the Appeflant. 


- 


is difficult to improve on the judgment of 


the Court below. It is not a question of a. 


mortgage. It is a question of a sale. The 
consideration in the sale-deed is Rs. 3,000. 


‘The appellant wants to prove a separate. 


‘oral agreement of Rs. 2,500. Ido not know 


how anybody can persuade himself that 


Rs. 2,500 as.the price of the property is not in- 
. consistent with Rs. 3,000. The proviso No. (2) 
which is the one rélied- on by the appellant, 
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."JUDGMENT.—'This is a clear case. It 


| iue23. 


> A = ^ ks n 
of seccion 92,.perm.is the proof of a separate 


oral agreement on a matter on which the 
document is silent, and which is not incon- 
sistent with its terms. It is quite clear that 
the attempt to prove that a sale really took 
place for Rs. 2,500 when the deed says it 


took’ place for Rs. 3,000, is not within that: 
proviso. The learned Judge in a very clear 


judgment has pointed out why this case 
comes within the principle laid down in the 
case of Adityam Iyer v.: Ramakrishna Iyer 
(x) and not within the well-known principle 
established in the case of Chun: Bibi v. 
Basanti Bibi (2) which is a totally different 


question. Another case was cited to me,’ 


the case of Indarjit v. Lal Chand i3). On 
page 17r in the judgment .of the Court it is 
said that there was no dispute as to the terms 
contained in the deed for Rs. 30,000 con- 
sideration. The section in question merely 


enacts a well-known English rule that you. 


cannot contradict a written agreement by an 
oral collateral one. : 
But it seems to me in this case that there 


'" is another reason why the defence must fail 


and why the appeal ought to be dismissed, 
which the lower Appellate Court has not 
touched upon. The lower Appellate Court 
says that the defence is that the property 
was sold not for Rs. 3,000 but for Rs. 2,520, 
and that Rs. 500 was fictitiously entered to 


save the property from the pre-emptur,, 


By seeking to prove this, the defendant is 
seeking to prove his own fraud which a 
litigant is never allowed to-do in his own 
favour, and on that ground alone I should 
have rejected the evidence and 1 think it is 
an equally good answer to the appeal which 
must be dismissed. 
; Appeal dismissed. 

S5. D.. T 
- (1) 2r Ind. Cas. 458; 38 M. 5x4; (1913) M. W. N. 
847; 14 M. L. T. 382; 25 M. L, J. 602. - 

(2) 24 Ind. Cas. 661; 36 A. 537; 12 A. L. J. 069. 
^ (3) 18 A. 168; A. W. N. (1896) 16; 8 Ind. Dec, 
(N. $.)818. 
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. ° i. PRIVE COUNCIL. l 
ÁPPEAI, FROM THE Patna Hiren Court. 
December 4, 1922. 
Present -—Lord Buckmaster, 
Lord Phillimore, Sir John Edge . 
and Lord Sdlvesen. a ^ 


SAHDEO NARAIN DEO AND OTHERS— 


APPELLANTS 
: UEFSHS | 0.7 ; 
KUSUM KUMARI—RESPONDENT. 
‘Hindu Law v..Custom—Converts to Hinduism 
for generations— Hindu Law and usages— Adoption 


— Lachmipur gadi, District Bhagalpur, Bengal—' 


` Impartibility of estate—Custom. 

A family of non-Hindu origin which became con- 
verted to Hinduism at least 100 years ago is'suffi- 
ciently Hindu to make .succession by adoption, 
even if non-existent in non-Hindu times, come in 


with the rest of Hindu Law, and this though the- 


family may still retain some relics of noñ- 

Hinduism. [p. 772, col. 2.] S 
Fanindra Deb Raikat vw. Rajeswar Das, 12 I. 

A, 72; 11 C. 463; 4 Sar. P, C. J. 610; 9 Ind. Jur. 


277; 5 Ind. Dec. (N. s.) 1068 (P. C), Mahomed ` 


Ibrahim Rowiher v. Shaikh Ibrahim, "Rowther, 67 

‘Ind. Cas. 115; 49 I. A. x23; 30 M. L. T. 85; 26 
C. W. N. 793; 45 M. 308; (1922) A. I. R. (P. C) 59; 

43 M. L. J. 69;36 C. L. J. 64; (1922) M. W. N. 

470; 24 Bom. IL. R. 944 (P. €), 

Chettiar v. Aligan Chetti, 64 Ind. Cas. 439; 48 

I. A. 539; 44 M. 740; (1921) M. W. N. 687;26 C. 

W. N. 417; 30 M. I. J. 208; 15 L. W. 521; 4 U. P. 
L. R. (P. C.) 21; (1922) A. I. R. (P. C.) 228 (P. C), 
considered. - ; 6 

The holders of the gadi of Lachmipur Estate, 


District Bhagalpur, Bengal, comprising one of the. 


chawrasi gadis, even supposing their origin to be 


non-Hiudu, have “adopted, in geheral, not only” 


Hindu religion and Hindu social usages, but also 


the Hindu Law regulating the succession of landed: 


- property. [p. 772, col. r.) . 
Although an estate only becomes impartible by 
custom, and the custom has in each case to be 
proved, the custom of impartibility affords no 
evidence whereby to determine that a family does 
not follow Hindu Law as a whole. (p, 773, col. 1.] 


Appeal from the Patna High Court. ` 

Messrs. De Gruvither, K. C., Dunne, K.C. 
and Dube, for the Appellant. l 

Messrs. Lowndes, K.C., K. Brown and 
McNair, for the Respondents, E 


JUDGMENT. . .. "^ 

Lord Phillimore,—The question to be de- 
cided in this case is whether the succession 
to an impartible estate, called the Lachmipur 
Raj, devolved upon the adopted son 
of the last owner, or upon his nearest 
collateral blood-relation. The action was 
brought. by two half-brothers, claiming 
in the alternative that one or other was 
entitled to succeed.according to the :rule 
of primogeniture established, for this prop- 
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tion," .or, 


Palaniappa- 


769. 


e» 


-erty (with a third plaintiff, the ‘assignee, 


for value of part of: their ‘claims), to recover - 
possession from the defendant, who. alleged- 
that. he- was tHe adopted son -of the. last 

holder.. Various -points were raised.as to- 
the fact and regularity: of the adoption, - 
but these were disposed of in the course 

of the-case in favour of the defendant. 

The -plaintiffs’ main case, however, was- 
that there was a “family or clan custom 

which forbids and bars inheritance by adop- 

as Counsel for the plaintiffs has 

invited their Lordships to look at the matter, 

that the-succession to this estate is not. 
regulated in any sense by Hindu Law, but 

wholly -by custom, which custom has no- 
place in it for adoption, or, alternately, 

for the succession of an adopted. son. 

The Lachmipur Raj, is situated in N.W. 
Bengal in the District of Bhagalpur, ' part 
of it extending into the Santhal Parganas. 
À point was raised in the case that by reason. 
of Regulation III of 1872, relating to these 
Parganas, the Court of the: Subordinate 
Judge -at Bhagalpur had. no jurisdiction 
to try it, even though the plaintiffs aban- 
doned that part of their claim which related 
to the portion in. the Santhal Parganas. 

This view was taken-in the High Court, 
and, if it be correct, is at once fatal-to the 
case of the plaintiffs. It seemed, however, 
te their-Lordships not so-plain, on firste 
impression; -that this decision was correct; 
and Counsel for the respondent desiring 
to-have the matter tried upon the..merits, 
their Lordships have heard the .argument 
upon the-merits without further discussion 
of the preliminary question.of jurisdiction, 
and. as upon the merit. they bave.come to 
a- conclusion, in accordance. with. 'that..of 
both Courts below, .that. the. plaintiffs 
have failed to make out their case, they.do: 
not deem.it necessary to. enquire further 
into -the quéstion of.jurisdiction-.. _ -i -© 
- The Lachmipur Bstate. appears. to -be one 
of. several- which are comprised. under the 
terin,-the.84-gadis called. chowrasi—apparent- 
ly a form.of the vernacular-word-for. 84. 
The -holders of-these-gad:s . all-.claim -to . be 
Surjabansi- Rajputs, and, ‘as--such, .high- 
caste . Hindus. They. differ, however,- in 
some customs,- -social and. otherwise,. from; 


ordinary -high-caste. Hindus,-and it. is now: 


said of them by the plaintiffs that they are 
really descendants ‘of. an. aboriginal tribe 
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called Bhuiyas, who have assimilated the 
manners of Hindus for many generations, 
and, having had fictitious pedigrees made 
out for them by Brahmans’ now claim to 
be Rajputs. Certainly the bulk of the 
inhabitants in the district are Bhuiyas, 
and, though it is possible that these parti- 
cular gadt holders may be lineal descend- 
ants of Rajput invaders and conquerors, 
the High Court has proceeded on the 
footing that they are by descent Bhuiyas. 
Their Lordships, without pronouncing upon 


-the anthropological question, will assume, 


wa 


as the assumption is favourable to the 
plaintiffs, that this clan or collection of 
families, and in particular the family in 
which this estate has been held, are abori- 
ginal Bhuiyas. The question then will be 
whether in matters of succession they have 
retained their aboriginal customs, or have 
adopted Hindu Law, in whole orin part, and 
specifically whether by law or custom the 
succession of an adopted son is admitted. 

Upon this point the plaintiffs have the 


decision of both Courts in India against’ 


them, and if the point to be decided is to 
be regarded as a question of pure fact, 
this would in an ordinary case be enough 
to dispose of the appeal. But it is said 
that the. Subordinate Judge disqualified 
himself from coming to a correct conclusion, 
ebecause he omitted all consideration of 
the origin of the family, and that both he 
and the High Court erred in law in putting 
the burden upon the plaintiffs, whereas 
it ought to have been put and put strongly 
upon the defendant. This latter argument 
depends upon a consideration of the decision 
of this Board in the case of Fanindra Deb 
Raikat v. Rajeswar Das (x) and, as it is 
upon this case that the appeal is founded, 
it is desirable to deal with it in limine. It 
turned upon the question whether the custom 
of adoption and succession by fdoption was 
admitted in a family €f the Koch tribe, 
who had begun to desiguate themselves 
as Rajbansi, and for social purposes affected 
to be Hindus. This Board came to ihe 


conclusion that, though they affected to 


be Hindus, they were not generally governed 
by Hindu Law, but had retained and were 
governed by family custom, which as regards 
some matters was at variance with the Hindu 


... (1x) x2 I. A. 72; 11 C. 463; 4 Sar. P. C. J. 616; 
9 Ind, Jus; a7yj 5 Ind, Dec, (W. 5.) 1068 (P. C). - 
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Law; and this Board. held that the 
High Court had been wrong in holding 
that the question was ‘‘ whether the general 
Hindu Law was modified by a family 
custom forbidding adoption," and that the 
real question was “whether with respect . 
to inheritance the family is governed by 
Hindu law or by custom which did not allow 
an adopted son, to inherit." Having thus 
stated the question, their Lordships came 
toa conclusion upon the evidence agreeing in 
this respect with the Judge of first instance, 
and disagreeing with the High Court, that 
without regarding the burden of proof the 
facts showed that no succession by way 
of adoption was admissible. 'They sum- 
med up their judgment by saying :— 

“ Whether, if the Baikunthpur family 
were shown to have become Hindus out 
and out saving only special customs, such 
evidence would be sufficient to prove 
a special custom, need not be discussed 
here. The family is in a totally different ' 
position. And their Lordships have no 
hesitation in holding tha:, whatever Hindu 
customs may have been introduced into it, 
the custom of succession by adoption has 
not been introduced." 

The effect of this decision is stated in 
Mahomed Ibrahim Rowiher v. Shaikh 
Ibrahim Rowther (2) where their Lordships 
express themselves as follows :— 

“The question at issue was whether in 
the family then under discussion there 
was a legal power to adopt. Had its 
members been Hindus they would have 
been governed by Hindu Law, and there 
would have been this power. But though 
they affected to be Hindu, that in fact- 
was not their status ; the utmost that could 
be said was that, though the family had 
introduced, many Hindu customs, they in 
fact were “governed by family customs 
Of such a family it'was manifestly appro-- 
priate to remark that 'the question is not 
whether the general law is modified by a 
family “custom forbidding adoption, but 
whether with respect to inheritance the 
family is governed by Hindu Law, or by 
customs which do not allow an adopted, 
son to inherit.’ " 

Upon the principle thus laid down, the 

(2) 67 Ind. Cas. 115; 49 I. A. 123; 30 M. L. T. 
85; 26°C. W. N. 793; 45 M. 308; (1922) A. I. R. 
(P. C.) 59; 43 M. L. J. 69; 36 C. L. J. 64; (x922) 
M. W. N. 470; 24 Bom, L. R. 944, (P. C). 
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proper enquiry is' whether this family can 
be:said to have become so far Hindu as 
to throw the burden of proof upon the 
. plaintifis, or whether the opposite con- 
clusion should be come to, which would 
throw the burden upon the defendants. 
A great mass of evidence was given in 
the case, mostly on the specific question 
of the custom of adoption, but, incidently, 
with regard to the other customs of the 
family or clan of chowrasi gadis. But 
before coming to this evidence their Lord- 
ships would wish to begin at the beginning, 
and see the account which the ‘plaintiffs, 
other than the assignee, give of themselves. 
Their plaint, filed ou the 18th September 
I907, said that either of the claimants 
' was "a Hindu governed by the Benares 
School of Hindu Law”: that the Lachmipur 
Hstate was an impartible Raj, the succession 
to which was governed by a family custom 
or Kula char, that it was one of 84 gadis 
" owned and possessed by Sujrabansi Raj- 
puts of.the same.clan'" as the: deceased, 
which went by the collective name of 
chowrasi ; and that among the holders 
of these gadis there was a “family or clannish 
custom which forbids and bars inheritance 
` by adoption and the succession to these 
gadis : y blood relation cannot be defeated 
by adoption." This allegation made in 
paragraph 5 is repeated in paragraph rr. 
It should be added that in paragraph 3, 
when dealing with the rights ofa widow 
who came into the line of succession, she 
is said to have come into possession! 
“with the limited rights of a Hindu widow 
succeeding to the property of her, deceased 
husband under the Benares School of Hindu 
Law." E 
In accordance with this contention, the 
issue framed in respect of this matter was 
stated, as follows: “ Is the Lachmipur 
Estate one of the alleged 84 gadis called 
chowrast, as stated in paragraph 5 of the 
plaint, and governed by a family or clannish 
custom by which adoption is forbidden and 
which bars inheritance by an adopted 'son ? 
Is such a custom valid ?" And upon that 
a large part of the evidence had' been given 
when, on. the 26th July 1i9rs, an applica- 
tion was made by a petition presented on 
behalf of the plaintiffs of which the following 
passages are important:— 
"X. That the plaintiffs have within the 
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last week come to know from a very au- 
thoritative source that the ancestors of the 
late Thakur Lalit Narain Deo were originally 
non-Hindus, and in course of time adopted 
only certain rules of Hindu Law and called 
themselves Hindus. 

“2. That this fact was never known to 

the plaintiffs herebefore until one of them’ 
was shown an extract from the report 
of the-Settlement operations, Santhal Par- 
ganas, by H. McPherson, Esq., a true copy 
of which is annexed herewith. 
- “3. Thaton account of the fact men- 
tioned in paragraph 1 of this petition it 
is essentially necessary that the plaint 
should be amended at certain places which 
are more fully stated below.. 


“4, That the plaintiffs, therefore, pray- 


that the following amendments may be 
made in the plaint, namely, that (1) in para- 


graph r the words ‘who was a Hindu 
governed by the Benares School of Hindu’ 
Law’ after describing Thakur Lalit Narain: 


Deo of Lachmipur be-omitted and struck off. 
“ (a) In paragraph 3 the words ‘under 


the Benares School of Hindu Law ' at the- 


end of the paragraph, be struck off. 

“ (b) That after paragraph 1 the following 
paragraph may be inserted 
as paragraph I (a) :— : < 

“That the ancestors of the said Thakur 


Lalit Mohan Deo belonged to a tribe called: 


the Bhuiyas and were originally non-Hindus 
who in course of time adopted certain cus- 
toms and practices in vogue amongst Hindus 
after they settled down in that part of the 


.country where the Estate Lachmipur is 


) 3? 


situate. . 


and. added 


Then followed certain consequential altera- 


tions which were also said to be important. 
This petition was supported by an affidavit, 
but it is remarkable that the affidavit was 
only made by the assignee, and it. may 


well be doubted whether any inducement ` 


would have led the original claimants to 
commit themselves by oath to the statements 
in paragraph I of the petition. The ap- 


plication made in this petition was refused . 


by the Subordinate Judge, and his action 


was approved by the High Court, and, in. 


their Lordships' view, rightly; and this puts 
the plaintiffs into a great difficulty. But 
the Judges in the High Court thought that 
neverthelessit was possible for the plaintiffs 
to go into the question of the origin of their 
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community, and, as already stated, they held 
that indications,. pointed to the holders of 
these gadis being as a .group originally 
indigenous, and having, at ‘some time not 
known, accepted Hinduism. The High 

Court Judges place this acceptance some- 
where near the beginning of the nineteenth 
century. At any rate, there are many 
decisions which . unquestionably pro- 
ceed upon the footing that Hindu Law, 
according to the School of Benares—that 
is, the Mitakshara—was of general applica- 
tion to these chowvasi gadis. Their Lord- 
ships listened to an analysis of such of these 
cases as. Counsel for the appellants thought 

. could be scrutinised usefully, and they see 
no reason to qualify the conclusions of the 

High Court. 

- To sum up this part of the case, the com- 
bination of the plaintiffs own statement; 
the oral evidence and - the judgments in 
former cases is, in their Lordships' opinion, 
sufficient to justify the conclusion of the 
High Court that this clan, even supposing. 
its origin to be not Hindu, had adopted in 
general, not only Hindu religion and Hindu 
social usages, but also the Hindu Iaw re- 
gulating tne succession of landed property, 
aud this though, as the Judges held, "there 
were still some relics of non-Hinduism.’’ 

It was suggested for the appellants that 
his conclusion was not. enough that, if 
it could be proved that there was a Customary 
Law. of succession before these people became 
converted to Hinduism, that custom could 
not be abrogated by conversion. 

Now, this tase does not deal with modern 
conversion, but with a conversion which is 
atleast roo years old, and the Indian Courts 
and this Board have with regard to these 
ancient conversions admitted the  pos- 
sibility that they might carry with them 
abrogation of former customs, Thus, in 
the case in Fanindra Deo Ratkat v. Rajeswar 
Das (x) already cited, 1t was an accepted 
matter that the family was of non-Hindu 
origin, but their Lordships  nevertheles 
emparked upon the enquiry whether they 
had become Hindus “out and out;" and 
in the recent judgment of this Board 
in Palamappa Chettiar v. Atagan Chetti (3), 


(3) 64 Ind. Cas. 439; 48 I. A. 539; 44 M. 740; 
(1921) M. W. N. 687; 26 C. W. N, 417; 30 M. L. E. 
208; 15 L. W. 521; 4 U. P. L, R. (P, C.) 21; (1922) | 
A. I Re (P.C) 228 (P; C], l 
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it was accepted as an- explanation cf 
the custom of Putrabhaga, according to 
which the sons of each wife formed a 
class, and the classes divided the inheritance, 
instead of the individual sons, that it was 
probably due to the Dravidian origin of 
the people in question, who had retained 
some of their non-Hindu customs, though 
they had become Hindus and were governed 
by general Hindu Law. In that case 
authority was cited for considering a mass 
of tribes in Southern India as having become 
Hinduised and subject to the law of the 
Smirtis in most respects, though still ad- 
hering to particular customs. | 

The High Court, therefore, was right in 
treating it as a thing possible in law that 
this clan on the assumption that it was 
originally non-Hindu, had become sufficiently 
Hindu to make succession by adoption, 
even if non-existent in non-Hindu times 
come in with the rest of Hindu Law, though 
the custom of non-adoption might be as 
survival, as in Palaniappa Chettiar v. Alagan 
Chetti (3). 

The High Court, however, without apply- 
ing any principle as to the burden of proof, 
leaving that question open, came to a decision 
unfavourable to the appellants, and, after 
giving due weight to the criticism of the 
judgment of the Subordinate Judge, which 
Couusel of the appellants has admunistered, 
their Lordships see no reason why the two 
judgments should not be treated as con-. 
current findings of facts; or why they should 
notstand. But, as the case is important, 
they will go with some detail into the reasons 
which lead them independently to the 
same conclusion. 

It is said for the appellants that there 
were a great number of cases where, if 
adoption had been the custom, it would have 
taxen place, and they support this argument 
by saying that weight was given to a 
similiar argument in Fanindra Deb Ratkat. 
v. Rajeswar Das (1i). There is force in 
this contention, tnough there are counter- 
ooservations to be made. But in the case 
in Fanindra Deb Raikat v. Rajeswar Das 
(x) there was no single instance of adoption 
carrying succession, whereas in the case 
now beiore the Board there were certainly 
Some dastances, though not very maay, 
proved. And more remarkable still, the, 
defendant was adopted with muck publicity 
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and solemnity as far back as- 1885, and tion. E however, the tase iang 


was installed on the gadi with considerable 
pomp in February 1902, and no protest 
or:objection appears to have been raised. 
Moreover, later on he was with almost 
equal solemnity  outcasted, in” February 
1907, because he consorted with another 
outcaste, and in the docüment recording 
his sentence he is described every time his 
name is mentioned as “the adopted son. 
Pratap Narayan Deo." ‘This document is, 
signed by nearly all the great men of the 
clan. After this, it-is not altogether sur- 
prising that the very eminent Counsel who 
appeared for the appellants in the High 
Court felt himself, as it were, driven from his 
other arguments, and took up the position 
that adoption might indeed be. permissible, 
but that succession to the estate did not 
follow from the adoption. It was open 
to him to take this point without abandon- 
ing his other contentions, but the position 
would be so unusal, and so contrary to Hindu 
ideas, that if the appellants were driven 
to this their chance of success was small. 

' It was urged that there was here: a plain 
departure from Hindu Law, inasmuch as 


the estate, instead of descending to all the ' 


sons of a previous holder, was impartible. 
It is true that an estate only becomes 
impartible by custom, and that the custom 
has in each case to be proved. But it is 
a custom which is usually found to exist 
where the estate belongs to a King or inde- 
pendent Chief, or even a semi-dependent 
Chief of sufficient importance. ' 
The Prince, to use a neutral term, regards 
“the whole estate which his predecessor had 

as necessary for the support of'his dignity 
or gadt, and he takes it of his princely power 
and keeps it, giving appanages or main- 
tenance to the j junior members of the family, 
'The custom of impartibility in such a case 
affords no indicia whereby to determine 
that a family does not follow Hindu Law 
as a whole. Regulation X of 1800 points 
to the frequency of this custom E. 
Hindus in parts of Bengal. 

It was further argued that where estates 
are impartible they usually descend to the 
nearest of kin and not in lineal primogeni- 
ture, and that here again was a departure 
from Hindu usage. This was disputed, 
and their Lordships were not invited to 
make any profound searah into the-ques- 


2 


made by the plaintifis appears to get in 
the way of and trip up their later arguments, 
for in the plaint (paragraph 2) it is stated - 
that the family custom is ' governed by 
the ordinary rule of lineal primogeniture,” 
‘the only departure suggested being that a 
junior son by a senior wife is preferred; 
and this latter assertion was' held not to 
‘be proved. 

Upon the whole, their Lordships, after 
giving full attention to the very interesting 
argument of Counsel for the appellants, 
have come to the ‘conclusion that there 
is no reason to interfere with the decision 
arrived at in the Courts below, and they will 
humbly recommend His Majesty that this 
appeal: should be dismissed with costs. 

- W. C. A, & N. H. Appeal dismissed. 
solicitors for the Appellants. — ‘Messrs, 
Pugh and Co. 

Solicitors for the Respondents —Messrs. 

Morgan, Price & Co. 
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Present -—Mr. Justice Lindsay. 
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VEFSUS 
KHÁRGA AND ANOTHER—DEFENDANTS— 
OPPOSITE PARTY, " 


Agra Tenancy Act (II of 1901), ss. 177 (e) 
158—Muafi suit for resumption of— Proprietary 
tiile set up in defence— Jurisdiction— Appeal.. 

If in a suit for the resumption of a muafi, under 
section 150, read with section 154, of the Tenancy 
Act, the defendant sets up a plea based on section . 
158 of the Tenancy Act, a question of proprietary 
title is raised, for, if the plea is determined in his 
favour, he is entitled to have a declaration of his 
proprietary title, and the case falls within the 
purview of section 177 (e) of the Tenancy Act. 
[p- 774, col, 2,] 

Sunder Singh vw. Collector of Shahjahanpur, 
11 Iud. Cas. O14 33 A. 553; 8 A. L. J. 539, 
referred to. 

“The words “in all suits " in section 177 of the 
Tenancy Act comprise suits of any description 
in whatever group they may be. Therefore, in a 


. suit falling in group < an appeal lies to the District 


Judge. [p. 774, col. 2.] 
Civil revision from an order of ‘the. Dis 


trict Judge, Farrukhabad, dated | the 
16th February 1922. 

Dr. K. N. Katju, for the ‘Applicant. 

Mr. A. P: Dube, for the Opposite Parties 

JUDGMENT.—This application for Te- 
vision calls in question the propriety 


* 


: 774 : 

" LALTA PRASAD V. KHARGA, 
of an order passed by the learned Disrict 
Judge of Farrukhabad, on the 16th of 

"February 1922. 

The case hasarisen in the following way. 
A suit was filed in the Court of the First 
` Class Assistant Collector by Lalta Prasad, 


plaintiff, against Kharga and other defend- 


ants. This suit was framed as a suit for re- 
, sumption of a muafi under section 150, 
read with section 154, of the Agra Tenancy 
-Act (II of 1901). 

By way of defence to the suit the de- 
fendants pleaded (1) that the land was not 
` capable of resumption, inasmuch- as it 
was abadi land and not agricultural land, 
and (2) that by reason of certain facts 
they had become the proprietors ot the land 
in question. The defendants pleaded that 
they had held the disputed land in circum- 
stances which gave them the right ‘under 
section 158 of the Tenancy Act to be deemed 
proprietors. : ; 

Three issues were framed by the Assist- 
ant Collector, (ri) whether the landin suit 
was abad? land, (2) whether the land was 
resumable and: (3) whether the land had 
been held rent-free by the defendants for 
more than two generations and for more 
than fifty years. - i 

The learned Assistant Collector decided 
only issues Nos. 1 and2. He found that the 
land in suit was abad: land and that it was 
not resumable under the provisions of 
Chapter X of the Tenancy Act. He came 
to no finding on the third issue, viz., 
as to whether the defendants had held the 
.land rent-free for -two generations and for 
, more than fifty years. 

' The result was that the suit was dismissed. 
The plaintiff then went in appeal to the 
learned District Judgeand the learned Dis- 
trict Judge refused jurisdiction being of 
opinion that the only question which was 
before him was whether or not theland in suit 
was land under the Tenancy Act. He 
held that there was no question of pro- 
prietary title or jurisdiction before him. 
He accordingly returned the memorandum of 
appeal for presentation to the Commissioner. 

The argument here is that the learned 
District Judge was wrong in declining 
jurisdiction. In my opinion this contention 
must be upheld. Section 177 of the Ten- 
ancy Act describes the cases in which an 
appeal lies to the District Judge from the. 
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decree of an Assistant Collector of the First 
Class.. It is declared by this section that 
in all suits in which (e) a question of pro- 
prietary title has been in issue in the Court 
of first instance and is a matter in issue 
in the appeal or (f) a question of 
jurisdiction has been decided, the appeal 
lies to the District Judge. It has been 
argued before me that this suit was one of 
the suits described in group C which is men- 
tioned in Schedule IV to the Tenancv Act. 
That, no doubt, is true but, the words “in 
all suits" in section 177 would comprise 
suits of any description in whatever group 
they may be. It, cannot be argued that, 
because this particular kind of suit falls 
in group C, the appeal does nct lie to the 
District Judge. 

It remains to be considered whether a 
question of proprietary title was raised 
in the Court of the Assistant Collector and 
was a matter in issue in the appeal. 

I do not agree with the learned District 
Judge when he says that no question of 
proprietary title was raised. It seems to 
me that if in a suit for resumption the 
defendant sets up a plea based on section 
158 of the Tenancy Act he is raising a ques- 
tion of proprietary title. for, obviously, if 
the plea is determined in his favour he is 
entitled to a declaration of his proprietary 
tight. This view is. supported by the 
judgment reported as Sunder Singh v. 
Collector of Shahjahanpur (x). 

It is clear that the question of proprietary 
title was raised in the Court of first instance. 
I was rather inclined to doubt whether 
this question was also put in issue in the 
Court of thé District Judge, but the learned 
Counsel for the applicant has referred me 
to the memorandum of appeal and on a 
fair construction of the grounds of appeal 
I think it may be said that the question. 
of proprietary title was also raised in the 
memorandum of appeal. 
` This being so, the case, in my opinion, 
falls within the purview of section 177 (e) 
Tenancy Act and .the appeal 
lay to the District Judge who ought 
not to have declined jurisdiction. The 
result, therefore, is that the applicati n is 
allowed. The order of the Judg> is - set 
aside and he is directed to receive the 


(1) 11 Ind, Cas. 514; 33 A. 553; 8 A. L. J. 539. 
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memorandum of appeal and to dispose of ` Kunwar Dalip Singh, for the Appel- 
it in accordance with law. The applicants lant. 
are entitled to the costs of this eee Lala Moti Sagar, R.S., for the Respond- 
against the opposite party. ent. 

S. D. Application allowed. JUDGMENT. -Nawab Abdul Hassan 
‘Khan applied to the Municipal Committee 
of Delhi for.permission to erect a certain 

—— . ' building.. Sanction was accorded and the 

i . plans passed subject, however, to the condi- 

tion that a certain existing wall, marked 

Á. B. on the plan in Court, should be put 

back from the centre of the street. The 

. : building was erected but the wall was 

l j left standing in its old position. During ` 
LAHORE HIGH COURT.. the building operations ahe Committee 

SECOND Crvr, APPEAL No. 2394 OF I92I. pointed out to the. Nawab that he was 
May x5, x922. not complying with the condition imposed, 


: Present:—Mr. Justice Broadway. and warned him in writing that he was 
Ing MUNICIPAL COMMITTEE, DELHI, ‘failing to do so.at his own risk. Never- 


THROUGH SECRETARY, MUNICIPAL theless, the. building was proceeded with 


COMMITTEE, DELHI—DEFENDANT— and the condition ignored. The Committee 
APPELLANT ‘then proposed to demolish the building and 
VErSUS -issued a notice to this effect to the Nawab. 
; ABDUL HASSAN KHAN-— ; The Nawab instituted a suit asking for - 
__ PLAINTIFF— RESPONDENT. “a perpetual injunction directing the Com- 
Punjab Municipal Act (ILI of 1911), ss. 3 (13), “snittee to refrain from. interfering with the 
189, 193—'' Street’ —': Accessible to public," mean- 
ing of-— Application for sanction to: build — Con- said building. 
ditional sanction, grant nf. - He alleged that the space on- which the 


The expression ''accessible to the public ” in -wall A. B. abuts is not a “ street” and 


the definition of '' street" in section 3 (13) of the : : | ons 
Punjab Municipal Act does not mean merely phy- that the Committee had no power to.im 


sical access, but such access coupled with the right POSE the condition to the demolition of 
of access. [p. 776, col. 2.] an existing wall. 
Municipal Commissioner of Bombay v. Mathura- The Trial Court granted the Nawab A 


bai, 30 B. 558 at p. 562; 8 Bom. L. R. 457; 4 CEL. .. i 
| J.23, Emperor v. Manilal Mohanlal 15 Ind. Cas. "decree holding. that the Committee’s action 


785: 14 Bom. L. R. 499 ; 13 Cr. L.].:513; 1 Bom. in imposing the condition was ultra vires 
Cr. C. 144, Kalidas v. Municipality ot Dhandhuka,6 and that in any case the order to demolish 
B. 686 at p. 689; 3 Ind. Dec. (N. s.) 913, Ahmedabad was unreasonable and oppressive. 


Municipality v. Manilal Udenath, 20 B. 146; xo 

Ind. Dec.í(x.9.)655 and Shahab-ud-din v. Emperor, The Committee thereupon appealed to 
'44 Ind. Cas. 46; 60 P. L. R. 1918; t5 P. W. R. ‘the District Judge who, however, held 
1918 Cr.; 19 Cr. L. J. 254, referred to. that the space on which the wall A. B. 


Under section 193 of the Punjab Municipal Act, abutted was not-a “street” within the defi- 


a Municipal Committee can take advantage of an T7 : : : ; 
application for sanction to erect a new building nition given in the Act, and that, therefore, 


to attach a condition to this sanction, forinstance, the action of the Committee in, imposing 
that an existing wall be removed. (p.776,col.1.1 the condition was ultra vires. Its appeal 
reside p ai a en Nd d having then been dismissed. the Committee 
Dec. (x. S.) oe ie Tribhovan d A MA Muni- has come up to this Court in second appeal 
cipality, 27 B. 22T at p. 259; 5 Bom.*L. R. 48, through Mr. Dalip Singh, while I have heard 
referred to. Mr. Moti Sagar for the Nawab. 

Damodar Das v. Municipal Committee Delhi, 27 Mr. Dalip Singh has contended -that 
BeBe 2908) POIs Re 1909; D 305, dirunguisned. the Act gives the Committee power to 

Second appeal from a decree of the impose any reasonable conditions when 
. District Judge, Delhi, dated the '22nd sanctioning the erection of any build- 
August 1921, affirming that of the Sub- ings and that, therefore, the condition im- 
ordinate Judge, Second Class, Delhi? dated posed was not ulira vires. whether the space 


the 25th April 1927, in question was a '.street" or not,..He 
4 " > . i 
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also contended that’ the said space was 
a street. 

: Now, section 189 of the Municipal Act 
lays down that “no person ghall erect .... 
any building -without the sanction of the 


-Gommittee ", and that .any person intend- 


ing to erect any building must give notice 
in writing to the Committee of such inten- 
-tion. Sub-clause.(3) empowers the Committee 
o prescribe, by its bye-laws, the manner 
in which such notice is to be given and the 
particulars that should accompany it. One 
of the bye-laws (ie d the Committee 
‘under section 189 (3), : viz., No. 26, deals 
“with the distance that duis be left round 
‘buildings abutting on streets and lanes. 

. Section 193 of the Act empowers the 
Committee to refuse to accord sanction 
.or to grant sanction subject to such modi- 
fication as it may deem fit in respect of all 


or any of the matters specified in section: 


189 (3): and one of these matters related 
to the space to be left about the proposed 


. building. 


In the present case when the Nawab* 
‘applied for sanction it was granted sub- 
ject to the condition that the wall A.. B. 
-which in the plan of the proposed. new build- 
ing was to form part of the Southern bound- 
ary wall, was put back a certain distance. 

Assuming that the Committee had no 
„power to direct the demolition of an exist- 
*ing wall, can it be said that it could not 
take advantage of the application to erect 
a new building, which was to include this 
wall as an integral part of it, to sanction 
the new building on condition that the 
wall A. B. should be put back a few feet ? 

After a careful consideration of the argu- 
ments of the learned Counsel and the autho- 
tities cited, viz, -Bhawanishankar Ravi- 
shankar v. Surat City Municipality 
(x) and Tvibhovan v. Ahmedabad Muni- 
cipahty (2), by Mr. Dalip Singh» and Damo- 
dar Das v. Municipal Gommuitee, Delhi (3), 
by Mr. Moti Sagar I am of opinion that 
the Committee was not acting beyond its 
powers in imposing the condition in ques- 
tion. Damodar Das v. Municipal Committee, 
Delhi (3) is clearly distinguishable. On 
the question. whether the plot of land in 


B. 21 B. 187 at p. 191; 11 Ind. Dec. (N. 8.) 
126 f 
2) 27 B. G at p. 259; 5 Bom. L. R. 48, 

3) 27 P.R 
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question is or is not a “street” Mr. Dalip 
Singh referred to Municipal Commissioner 
of Bombay v.  Maihurabai (4) and 
Emperor v. Manilai Mohanlal (5), while Mr. 
Moti Sagar: cited Kalidas v. Municipality 
of Dhandhuka (6), Ahmedabad Municipality 
v. Manilal Udenath (7) and Shahab-ud-din 
v. Emperor (8). The expression “ street "' 
is defined in section 3 (r3) of the Act as 
meaning any road, footway, square court, 
alley or passage accessible whether perma- 
nently or temporarily to the public whe- 
ther a thoroughfare or not. Mr. Dalip : 
Singh contended that “accessible to 
the public" meant merely physical access 
apart from righi of access. As pointed 
out by Mr. Moti Sagar, however, that would 
include the drive to any house and I am 
inclined to think that mere physical access 
alone cannot be regarded as the test. 

The lower Appellate Court has held on the 
evidence that this piece of land is the ptivate 
property of one Banarsi Das who can pre- 
vent the public from using it at his own 
will and pleasure. I dm inclined that this 
is a finding of fact by which I am bound, 
but in any case on the finding that the 
public can be prevented from using this land 
by Banarsi Das at will it seems to me that 
it cannot be regarded as a street. 

As, however, I hold that the Committee 
had the power to impose the condition 


under consideration I allow the appeal and 


dismiss the plaintiff's suit with costs 
throughout. 
< Appeal allowed, 
Z. Ks 
30 B. o: at p. 562; 8 Bom. i, R. 457; 
4 Cr. L. f. 2 
- (5) 15 Ind. Cas. 785; 14 Bom. Y. R. 455 ; 13 
Cr. L. J. 513; 1 Bom, Cr. C. 144. 
(6) GB. 686 at p. 689 ; 3 Ind. Dec. (Nn S.) 913. 
(7) '20 B. 146; 1o Ind. Dec. (x. s.) 655. 
(8) 44 Ind. Cas. 46; 60 P. I, R. 1918 
W. R. 1918 Cr; 19 Cr. L. J. 254. 
; / 


; 15 P. 


« 1901; P. L. R. 1900, p. 395... (^ 
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NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 

SECOND CIL, APPBAL, No. .88 oF 1922. 
h January 2, 1923. 

Proto ——Mr.- Hallifax, A. J. C. 

R. S. RAMKRISHNA PURI— 

.DEFENDANT—APPELLANT 
VEYSUS 

TANBA-—PLAINTIFF—RESPONDENT. 

C. P. Land Revenue Act (II of 1917), s. 188 
(2) (a)—Partition of. mahal—Lambardar, powers 
of, over separated patti. ` 

The: lambarday of a mahal cannot, after the 
mahal is partitioned, exercise his powers under sec- 
tion 188 (2) (a) of the Land Revenue Act over a 
patti in which he may cease to have Bronte 
tights. [p. 778, col. 1.] 


Appeal from a decree of  the- District 
Judge, Nagpur, dated the 21st November 
1921, in Civil Appeal No. 116 of 1921. 


Sir.B. K. Bose, Messers W. R.  Puranik 
and- P.-N. Rudra, for the Appellant. 

Mr. D. P. Tiwart, for the Respondent. 
! JUDGMENT.—The plaintiff Tanba Malli 
is owner of an eight-anna share in the vili- 
age of Gondhni in the Nagpur District.’ 
. The other half is owned by Jasoda Bai, 
who was appointed Lambardar of the mahal 
not long before 1916 on the death of her 
husband. In 1893 the defendant Rao 
Sehib Ramkrishnapuri took a mortgage 
of an absolute occupancy holding in the 
village without getting the consent of the 
‘landlord. In 1913 he obtained-a preli- 
minary decree for foreclosure on this mort- 
gage, which was made final in 1914, and 
he took possession of the holding under 
a warrant of the Court on the r3th of De- 
cember 1915. On the Ist of September 
1916 an imperfect partition of the village 
between the two co-sharers was completed 
in which the holding was alloted to the patti 
of the plaintiff Tanba. This would have 
éffect from the Ist of May 1917, and it 
was four months after this, thatis, on the 
rst of September 1917, that Act II of 1917, 
the new C. P. Land Revenue Act, came 
into force. A year later on the 28th of 
August r9r8 Jasoda Bai accepted the 
defendant as the tenant of the holding 
on payment by him of Rs. 406-9-9. Even 
if Jasoda Bai had the right’ to receive 
payment of the whole of this sum, 
Rs. 299-8-0 of it represented arrears of rent 
due tothe plaintiff and not to her’, though 


this fact’ does not seem to have been.recog- - 


- 
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nised. On m i gb May 1920 Tanba 
filed the suit out of which the present 


appeal has arisen claiming possession ct 


the holding from the defendant. It may 
be mentioned that Tanba was appointed 
Lambarday of his own palis in January 
10921. . 

(2) The suit has succeeded in both the 
lower Courts and the defendant has come 
to this Court with the sole contention, 
which was his main defence all through 
the case that a conferral of the tenancy 
on him by the Lambardar of the mahal 
was valid, although the holding was in 
the patit of another proprietor. Itis urged 
that as Jasoda Bat was the Lambardar 
appointed for the whole mahal she-is-sti]1 
to be deemed to be the landlord of the whole 
of it, including the pati: in which she has 
no proprietary right whatever, under sec- 
tion x88 (2) (a) of the Land Revenue Act, 
rgi7. It is not necessary to go outside 
the facts of this case for a reduction oi 
this proposition to an absurdity, and it 
is only on a very casual reading of clause 
(a) of section 188 (2), detached even 
from the remaining clauses of the same 
sub-section, that it can have ever been put 
forward, though this has happened not 
infrequently. But the reason given by . 
the.learned District Judge for repelling the 
contention is not correct. That reason is 
more fully stated in a judgment by tht 
same learned Judge in another case, which 
happened to be before me on the same day 
as this appeal, in the following words; 
“ Clause 2 (a) of section 188 does not enact 
any new rule of law. .Even before the 
new Land Revenue Act was passed, it 
was all along held in these Provinces that 
the Lambardar was, in the absence of evi- 
dence.to the contrary, the accredited agent 
of the proprietary body [Haznath v. Raghu- 
nath (x) and Ganpatsao v. Pandurang (2)]. ` 
Clause 2 (a) of section 188 of the new r Land 
Revenue Act embodies the case-law on the 
subiect as it existed prior to the enactment 
of that Act. .In other words, that clause 
simply enacts a rule in? regard to burden 
of proof. It does not clothe the Lambar- 
dar with higher rights than those already 
possessed by him. It simply gives statutory 


(1) 26 Ind. Cas. 608; ro N. I~ R. 93. 
(2) 33 Ind. Cas. 758; 12 N, b. R. 247 


778 E 
RAMKRISHANA PURI V. TANBA. 


‘recognition te his status as the accredited 
agent of the proprietary body in the absence 
of evidence in regard to.revocation of his 


authority generally or with respect, to a, 


particular transaction or transactions ". 

3. Clause.(4) of section 188 í2) enacts 
that the Lambardav shall be deemed to be 
the landlord. If it. had been intended 
to enact that the Lambardar was to be re- 
garded as the accredited agent of the pro- 
prietary body only until the contrary 
was proved, the expression used would have 
been that he shall be presumed to be the 
landlord, when the qualification suggested 
would have followed by virtue of section 
4 of the Evidence Act. It is perhaps still 
clearer that, the remaining three clauses 
of section 188 (2), which all speak of what 
the Lambardar shall do..cannot be rules 
-of evidence or have anything to do with 
the burden of proof. It seems to me beyond 
doubt that section 188 (2) does concentrate 
in the Lambardar certain powers appertain- 
ing to the whole proprietary body, which 
before 1917 were in: almost all cases given 
to him by that body, sometimes expressly 
but more often tacitly, but need not have 


been so given and could be withdrawn or’ 


modified at any time; now the Lam bardar 
has those powers by law, and his co-pro- 
prietors can neither refuse or limit’ them 
at ‘the beginning nor withdraw or modify 
them subsequently. t 

. But. this, the only possible reading 
of section 188% (2), doés not by any means 
involve theimpossi^ility that a Lambardar 
appointed for.a mahal should continue to 
excercise those powers over a separated 
. patti in which he is not even a proprietor. 
It is no compliment to the Legislature to 
suggest, as is .done in the ;contention with 
which wé are now concerned, that they used 
words not only capable of being interpreted 
but bound to be. interpreted so as to give 
a person a right to collect the rents and 
grant leases of land of which he is not an 
owner at all only because he had once been 
a part owner of it, and to take away those 
powers from the present owner. The new 
provision of Act IX of 1917 which prevents 
any such absurdity is that where a mahal 


has been divided the. unit. for the appoint-. 
ment of a Lambardar is to be the patti; 


and not the mahal.. Section 187 lays down 
that: '' there shall be appointed one, or 
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more Lambardars for each mahal or patti ”, 
and section 188 (2) confers certain powers 
on the Lambardar to he excercised only 
“in the maha: or patit for which he is ap- 
pointed". Inthis case Jasoda Bai was 
never appointed  Lambardar of Tanba’s 
patti after it came into existence and sec- 
tion 188 {z) confers no powers on her in 
that patti. 


5. I am fortified in this opinion, if any 
support for it is necessary, by a somewhat 
curious passage in the part of the preface 
to the official edition of the Act published 
in 1918 which deals with Chapter XII. 
It runs as follows: “Many important 
Changes have been introduced into the law. 
Taking first Lambardars, who are dealt 
with in sections 187 to 189, it will be noticed 
that the definition of Lambardar and his 
functions have ben largely modified. A 
Lambardar will in future be appointed to 
each patti or mahal, while in mahals where 
there are more than one Lambardar, a Sadar- 


-Lambardar willbe appointed to represent 


the whole proprietary body of the mahal 
in its relations with Government. Steps 
must now be taken for the appointment 
of Sadar-Lambardars in all villages, where 
they are required by the new law. Under 
section 168, sub-section 2, the Lambardar 
in the mahal or patti for which he 
is appointed will -be the - agent 
the co-sharers, and his actions in connec- 
tion with the management of the vill- 
age wil be binding upon them. If they 
are dissatisfied with him they have two 
remedies: first, they may apply. for his 
removal under section 189 and applications 
for the removal-of a Lambardar on the ground 
of unpopularity with the co-sharers whom 
he represents himself, having regard to the 
important duties which he now will per- 
form, should receive careful attention, and 
if there are any grounds for dissatisfaction 
on the part of the co-sharers, such appli- 
cations should always be granted”. The 
preface then goes on to deal with a different 
matter, and says nothing about the second 
of the two remedies mentioned, but it 
seems fairly clear that. what was intended 
to be stated as the second., remedy was 
an application by the dissatisfed co-sharer 


for a. partition of his own share into a sepe-. 
rate. palit. The omission seems to have. 
c P e g . 


of all- 


—-— 
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been noticed when this preface was incor- 
porated in Volume'I of the Revenue Manual 
of r921 as an introduction to the Act, but 
the mistake was corrected by the omission 
of the words: "they have two remedies: 
first " and not by the addition of any words 
describing the second remedy. 

6. It has been urged for the appellant 
that Jasoda Bai’s appointment as Lambar 
day of the mahal continued under section 
229 of the Act, until some other Lambardar 
was appointed. Section 229 declares among 
other things that all appointments made 
under the old Act are to be deemed to have 
been made under the present Act. It is, 
of course, clear that Jasoda Bai's appoint- 
ment, whatever it was, was not cancelled by 
the passing of Act II of 1917. But she never 
was appointed and never could be appointed 
Lambardar of a paiti in which she had no 
Share. Her ,appointment as Lambardar 
came. to an end, as far as Tanba’s patti, 
“was concerned, by her ceasing to have any 
interest in it, just as much as her appoint- 


ment as Lambarday of the mahi would ,. 


have come to an end if she had sold her 
Share in it. Indeed,in absolute strictness 


` her appointment as Lambardar of the un- .. 


divided mahal came to, an end entirely 
when it ceased.to be an undivided mahal 
and she would no longer-be the Lambardar 
even of her own patti until she had been 
so appointed formally, though as sole owner 
she would of course still be landlord of it. 
The appeal will be dismissed and the appel- 
lant must pay all the costs. 
Appeal dismissed. 
N. H. l 
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LAHORE HIGH COURT. 
LETTERS PATENT ÁPPEAL NO. I44 - 
FO 1922. 

January I, 1923. 
Preseni-—Sir Shadi Lal, Kt.; Chief Justice, 
and Mr. Justice Fforde. 

KEWAL RAM AND ANOTHER— 
DEFENDANTS—APPELLANTS 

. Versus 
ABDUL HAI AND OTHERS—PLAINTIFFS 
s -—RESPONDENTS. 
Landlord and ienant— Denial of landlord's. title— 
Forfeiture. , , 
e 
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The denial of his landlord’s title by a tenant in 
clear unmistakable terms will operate to create a 
forfeiture of the tenancy and enable the landlord to 
resume possession, and.tbe mere institntion of a 
suit to recover possession is a'sufficient expression 
of the landlord’s intention to determine the tenancy. 
[p. 780, cols. x & 2.] 

The denial must, however, not only be of a clear 
and unambiguous nature but must be antecedent 
to the suit for possession; the suit must be founded 
upon the denial. The, denial cannot be extracted 
m the pleadings in the suit itself.: fp. 780, 
col. 2,] 

Letters Patent Appeal from the following 
decree of Mr. Justice Martineau, dated the 


13th May 1922, passed in Cilvil Appeal 


No. 315 of 1921, affirming that of the District 
Judge, &mbala, dated the 6th December.1920: 


“My order of thersth June 192r will 
be read as a part of this judgment. 
The lower Appellate: Court has “found 
that the defendants are permanent : 
tenants, but it has also found that the de- 
fendants denied the plaintiffs’ title before 
the institution of the suit, and the question 
then arises whether this fact does not render 
them liable to ejectment in accordance with 
the principles laid down in section rrr (g) of 
the Transfer of Property Act. The learned 
District Judge thinks that the defendants 
may not have known of the plaintiff's owner: 
ship, as the plaintiff's father acquired his 
right by a deed executed in 1886. Ignoranceé 
of the plaintiffs’ title would, however, not 
justify the defendants in denying the title: 
and, besides, it has been established by evf- 
dence that defendants have been' paying 
rent to the,plaintifis, so that they. must 
have known that the plaintiffs were the 
owners. "E 

“It is contended for the defendants-appel- 
lants that under section 111 (e) of the Trans- 
fer of Property Act a denial ofthe landlord’s 
title is not sufficient to work a forfeiture, 
but that it is also necessary that the lessor 
should have done some act showing his 
intention $o determine the lease, and it is 


urged that no such act is shown to have been 


done. ` 


“The plaintiffs have, however, stated in 
their plaint that they asked the defendant 
to leave the house, and gave him a notice, 
and that he refused to quit. In reply to that 
allegation the defendants said, not that 
no notice to quit had been given to them, 
but oniy that the plaintiffs had no right to 


give them notice. It is true that in a sub- 


/ 
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sequent paragraph of their pleas, they, said 
that the plaintiffs had not given them a legal 
‘notice, but this does not mean that no notice 
was given to them at all. As the plaintiffs’ 
‘allegation in their plaint that they gave the 
defendants a notice to quit has not been 
denied the defendants must be taken to have 
admitted that the plaintifis gave them such 
a notice. The giving of a notice to quit the 
house was an act sufficient to show the plain- 
tiffs’ intention to determine the lease, and I 
hold, therefore, that in accordance with the 
principles enunciated in section rrr of the 
Transfer of Property Act the lease, though of 
a permanent nature, has determined by 
‘reason of the defendants having denied the 
plaintiffs’ title, and that the defendants are 
liable to ejectment. 

«I dismiss the appeal with costs.” 

Sardar Kharak Singh, for the Appellants. 

Mr. Abdul Ghani, for the Respondents. 

JUDGMENT.—The appellants are per- 
manent tenants of a certain house and pre- 
mises situtate at Sadhaura, and under a 
parole letting created prior to 1852. Certain 
ejectment proceedings have been brought 
against the tenants and a decree for posses- 
sion has been granted by the Court of first 
instance. This decree has been affirmed 
on appeal to the District Judge. On second 
appeal to the High Court the learned Judge 
eame to the conclusion that the respondent's 
right to the possession had not been deter- 
mined, and remitted the case for such deter- 
mination. ‘The learned District Judge there- 
upon considered and decided two net points, 

mely:— 

i is the tenancy of the defendants a 
permanent tenancy ? 

2. Are they liable to ejectment, because 
they have denied the plaintiffs title as land- 
lords ? | l 

The first of these questions wgs decided 
in the affirmative and the second in the 
negative. On the matter coming up again 
to the High Court the judgment ofthe lower 
Court was affirmed on the first of these issues 
and reversed on the second. The only ques- 
tion we have to consider is, whether or not 
there has been a forfeiture of the tenant's 
interest by a denial of the landlord's title. 

It is a well-established rule of English Law 
that the denial of a landlord's title in clear 
unmistakable terms whether by masters of 
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record or by certain matters of parts, will 
operate to create a forfeiture of the tenancy 
and enable the landlord to resume possession. 
This principle has been adopted in India and 
is embodied in the Transfer of Property Act, 
1882, [section i11 (g)]. This Statutedoes not 
expressly apply to the Punjab, but the 
principle therein enacted does. The material 
parts of the section read as follows '— 

“A lease of immoveable property deter- 
mines by forfeiture....in case the lessee.... 
renounces his character as such by setting up 
a titlein a third personor by claiming title in 
himself; and in either case the lessor or his 
transferee does some act showing his inten- 
tion to determine the lease." 

It has been held that the mere institution 
of the suit to recover possession is a sufficient 
expression of the landlord's intentiou to 
determine the tenancy. That being so, 
all that remains to be decided here is whether 
or not there has been a denial of the nature 
contemplated by the Act, The only denial 
in the present case is an omission by the 
defendants to traverse the plea of denial 
alleged in the plaint. The material parts 
of the plaint are as follows:— 

The defendants have begun denying tke 
plaintiffs proprietary rights in the | house 
in suit. This plea has not been traversed 
and it is contended ou behalf of the plaintiffs 
that this failure to traverse amounts to an 
admission of the truth of the allegation 
contained in the plea. From the point of 
view of strict pleading it is true that all 
material allegations of fact contained in a 
statement of claim, if not specifically denied, 
must be deemed to be admitted. But can 
it reasonabby be held that such a purely 
technical admission amounts to a denial 
in clear unmistakable terms so as to operate 
a forfeiture within therule of law? We are 
of opinion that it does not. 

In a recent case before the Privy Coucil 
it has been held that “denial in a suit will 
not work a forfeiture of which advantage 
can be taken in that suit, because the for- 
feiture must have occurred before the suit 
was instituted.” The denial, therefore, 
must not only be of a clear unambiguous 
nature but must be antecedent to the suit 
for possession. The suit must be founded 
upon the denial. The denial cannot be 
extracted from the pleadings in the suit 
itself, even if such a denial by inference 
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could be held to be ona made in clear. un- - Further d iioii ^ an. order of 'the 
mistakable terms. Rules for pleading are Divisional Judge, Derajat, dated the 
not strictly eriforced in these Courts^ and, 30th November 1921, , reversing that 


moreover, the Courts have wide powers of 


amendment. 


For these reasons we are of opinion that 


the plaintiffs have failed to establish a 


valid ground for forfeiture of title and .we 


accordingly allow the appeal and. dismiss 
` the suit with costs throughout. . 
Zi ER. 

Appeal allowed. 


PESHAWAR JUDICIAL COMMISSIONER'S ` 
COURT. | 


YURTHER MISCELLANEOUS APPEAL . 
NO. 27-3 OF 1922. 
December 16, 1922. 
Present — Mr. Pipon, Je: 
SAID KHAN—DEFENDANT—-APPELLANT 
VExSUS 
ZARIF KHAN-—PLAINTIFF AND OTHERS 


—DEFENDANTS—RESPONDENTS. 

„Agreement to sell— Possession, transfer o — Pro- 
misee already in possession as morigages— Trans- 
feree, subsequent, rights of—Equity. 

A purchaser, who has pa, taken possession 
under an agreement to sell, can regain such pos- 
session as against the seller even though the agree- 
ment to sell has not been- converted into an actual 
: sale. But this principle is one of equity only. 
It does not amount to the conversion of an agree- 
ment of sale into an actual sale, and the enforce- 
ment of this equity depends entirely. upon the 
fact of the purchaser having taken actual posses- 
sion. [p. 782, col. 1.] 

Begam v. Muhammad Yakub, 19 A. 344;-À. W, 
N. (1894).101; 8 Ind. Dec. (N. 8.) 234 and Tyi- 
malyav Raghavendra v. M unicipal Commissioners of 
Hubli, 3 B. 172; 2 Ind. Dec. (N. S.) 116,- referred 
to. 


Where a person who is already, i in possession of 
a properly as mortgagee, enters into an agreement 
to purchase the same and there is nothing to.show 


that his possession is definitely altered- from that . 


of a mortgagee to that of.a vendee, -he cannot be 
protected against a m aa transferee without 
notice. "[p. 782; colna] : ER 


of the Munsif, First Class, Bannu, dated 
6th August 1921. 


Mr. Muhammad Aurangzeb Khan, for 


-the Appellant. 
. Mr. P. C. Kapur, for the Respondents. 


JUDGMENT.—In this case the plaintiff 


held a mortgage-deed dated the 3rd of July 


1920 from the owners of the land. The land 
was under a prior mortgage to the defendant- 
appellant, Said Khan. , The plaintiff sued 


' for possession of the land from Said Khan 
. and the owners by redemption of the prior 


mortgage. Said Khan in contesting the 
suit set up a deed described as a sale-deed 
in his favour executed by the owners on a 
date which cannot be accurately determined, 
but was probably either in Fabruary or 
April 1920. The terms of the deed in question 
show it clearly to have been not a deed of 
sale but an agreement to sell. This fact 
cannot be contested. As a mere agreement 
to sell, its registration was optional. After 


| the institution of the present suit, Said Khan. 


applied for registration of the document, 
and this was resisted by the owners who de- 
nied execution. After inquiries by the 
Collector acting as Registrar, it was held- 
that the thumb impressions of the owners 


were genuine, and forcible registration 


the deed was ordered. The First Court 
dismissed the present suit holding “that 
Said Khan was a purchaser under a- deed 
prior to the mortgage, and that, therefore, 
the mortgage to the plaintiff was invalid. 
The Divisional Court on appeal pointed-out 
that, the deed held by Said Khan amounted 
to no more than an agreement to sell and 
that as he had never sued for specific per- 
formance, there had been no sale which: could. 
defeat thé right of the owners to make the 
mortgage to the plaintiff, or the right of the 
plaintiff to redeem from the prior mortgagee. 
The Divisional Court then remanded the 
suit under O. XLI, r. 23, Civil Procedure 
Code, for a decision on the ‘issue as to the 
amount of the mortgage charge held on the 
land by Said Khan. Against this order 
Said Khan has appealed. 


It is argued by the learned Counsel fof 
the appellant: that the: MS tosel was 
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one which bognd the sellers and which de- 
barred them from the equity of redemption; 


that they could give the plaintiff no better - 


title than they had themselves, and that 
the plaintiff was equally deBarred from the 
equity of redemption. “Iwo rulings, Begam 
v. Muhammad Yakub (I) and Trimalrav 
Raghavendra v. Municipal Commissioners of 
| Hubli (2) are quoted. as showing .that 

where a purchaser under an agreement to 
Sell has taken possession of the property, he 
cannot be dispossessed by the seller when 
the latter claims that the sale has not been 
completed by failure of cónsideration under 
the agreement to sell: As against this, it 
‘4s contended for the’ respondent-plaintiff 
that in the present case no possession was 
delivered by the owners to Said Khan, Said 


Khan having been in previous possession’ 


as mortgagee. It is, further, contended 
that the plaintiff had no notice of any in- 
cumbrance on the land other than the mort- 
gage to Said Khan, and that he is entitled 
to treat the agreement of sale as a question 
between the seller and the purchaser which: 
does not affect his rights. 

The rulings quoted by the learned Counsel 
for the appellant lay down a rule of equity. 
It has been held that a purchaser, who has 
actually taken possession under an agreement 
to sell, can retain such possession as against 
. the seller even though the agreement to sell 


has not been converted into an actual sale. 


It is perfectly clear from those rulings that 
this principle is one of equity oníy. It does 
not amount to the conversion of an agree- 
ment of sale into an actual sale, and the 
, enforcement of this equity depends entirely 


upon the fact of the purchaser. having 


taken actual possession. It is in fact a 
principle which prevents a fraudulent seller, 
who has actually delivered possession of the 
thing which he had agreed to sell, from tak- 
ing advantage of tlie incompleteness of the 
sale and ousting a person who has obtained 
bona fide possession." Xt appears to me that 
in the present case there is great force in the 
argument put forward by the learned Coun- 
sel for the respondents that there was no 
actual delivery of possession. I do not 
think that the contention of the appellant 


I6 A 344; A. W. N. (1894) 101; 8 Ind. Dec. 
(N. S.) 224. i. d : 
(2 3 B 172; 2 Ind. Dec. (N. S.) 116. 
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can be accepted that Said Khan obtained. 
the only possession which the owners could 
then give him. The question really is not 
one as to whether Said Khan is or is not in 
possession, but whether there was a transfer 
of possession and whether that possession 
was definitely altered from that of a mort- 
gagee to that of à vendee. I cannot see in 
this case the least ground for supposing that- 
there was any outward or visible change in 
the status of Said Khan. Nothing was done 
which amounted to an act which Courts are 
obliged by equity to maintain in respect of 
the land itself as something which has re- 
sulted from the, agreement to sell. This 
becomes still clearer by an examination of 
the agreement to sell itself ‘and the proceed- 
ings taken upon it. The document was one 
which was written by a private person and 
The date of 
its execution has clearly been tampered 
with. It was certainly not disclosed to the 
public and registration of it was applied 
for after the present suit had been instituted 


eand simply with a view to defeating the pre- 


sent suit. It is clear to my mind that the. 
plaintiff had no notice of the existence of 
this agreement to sell. It appears to. me 
that to adopt the view that the existence 
of this agreement debars a subsequent mort- 
gagee acting bona fide without notice from 
enforcing his equity of redemption, would 
amount to nothing more than treating an 
agreement to sell as a completed sale. In 
the authorities which I have been shown the 


\ 


ratio decidendt was not that a mere agree- . 


ment to sell, still unconverted into an actual 


sale, debarred the seller from giving a.title- 


to a third pewon, but that the seller himself. 
could not regain possession from the pur- 


chaser when he had once delivered it. The | 


rule is one of equity only, and it depends 
entirely upon the fact of transfer of posses- 
sion. I do not consider that a prior mort- 
gagee whose status, as I have shown above, 
has remained unaltered by the agreement 
to sell, can,claim to put himself in the same 
position as a purchaser to whom actual and: 
tangible possession has been delivered on 
the strength of the agreement to sell to him; 
I consider, therefore, that the order of the 
learned Divisional Judge is the only order 
which can be passed in this case. The 
question as to the payment or failure of' 


. Consideration under the agreement to sell 
e z E P 
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. is one between the,seller and purchaser and 
does not affect the right of the present plain- 
tiff as ‘subsequent mortgagee to redeem 
prior incumbrance of mortgage. I, there- 
fore, dismiss this appeal with costs. 


N. H. Appeal dismissed. 


LAHORE HIGH COURT, 
SuUCOND CIVIL APPEAL No. 1571 OF IQIQ. 
June I5, 1922. 
Present -—Mr. Justice Broadway and Mr. 
Justice Abdui Qadir. 
MUHAMMAD HUSSAIN AND ANOTHER 
—~DEFENDANTS—APPELLANTS 
VEYSUS 
RAM LAL—PLAINTIFF -RESPONDENT. 
Pro-note, suit on—-Execution admitied —- Cone» 
. sidevation—-Burden of proof. 
When a defendant admits the execution of a 
pro-note and pleads want of consideration the 
onus is on him to substantiate his plea. 


Second appeal from a decree of the Dis- 
trict Judge, Lahore, dated the rath Apol 
I9r9, affirming that of the Sub-Sudge, First 
Class, Lahore, dated the 3oth October 1918. 

Lala Hukam Chand, for the Appellants. 

Messrs. Jat Gopal Setht and Dev Raj Sawh- 
ney, for the Respondent. 

JOVGMENT.—A preliminary objection 
has been taken by Mr. Jai Gopal Sethi for the 
respondent. It is to the effect that the find- 
ings arrived at by the learned District Judge 
are findings of fact which cannot be attacked 
in second appeal. It appears that the suit 
giving rise to this appeal was based on a 
pro-note. The defence set up was that, al- 
though the pro-note had been executed by 
the defendants, no consideration had passed. 
In the written pleas the defendants then 
detailed what they asserted were the real 
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facts of the case, and alleged, that no cash 
had passed in connection with the document. 
Subsequently, with the advent of Mr. Hukam 
Chand asrepresentingthe defendants a totally 
new defence was set up and it was asked 
that the onus be shifted to the plaintiff. 
Objection was taken by the plaintiff's Vakil 
and then. Mr. Hukam Chand definitely 
stated that he did not press the application. 


It appears that, in spite of this statement, 
evidence relating to pleas set up therein 


was led, but the question of onus was not 
re-agitated. It is perfectly clear that when 
a defendant admits the execution of a pro- 
note and pleads want of consideration, the 
onus is on him to substantiate his plea. ‘The : 
learned District Judge has in a very lengthy 


_ judgment considered every one of the vari- 


ous pleas set up and has decided every one 
against the defendants. His finding is clear 
and unmistakable that the pro-note was 
executed for consideration. ‘This is clearly 
a finding of fact behind which we are unable 
to go. We, therefore, dismiss the appeal 
but in the circumstances ieave the parties to 
bear their own costs. 


Appeal dismissed. 


LAHORE HIGH COURT. 
MISCELLANEOUS First CIVIL APPEAL, 
e No. 1452 OF I92I. 
June r2, 192%. 

Present -—Mr. Justice Abdul Raoof. 
Suor DARSHAN RAM-GANESH DAS 
or OKARA—DECREE-HOLDER—APPELLANT 

VEYSUS : 

. Tas FRM OF KHAIR DIN-ALLAH 
BAKHSH or KASUR- JUDGMENT-DEBTOK 
AND Shethk FATEH MOHAMED-—SunxETY 

— RESPONDENT. . 


Principal and surety— Change in agreement with- 
out consent of sureiy—Discharge of surety. — b 


* 


me 
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DARSHAN-RAM-GANESH DAS U. KHAIR DIN-ALLAH EAKHSH,: 


Petitioners obtained a money decree against 
one K and the*respondent became surety for the 
payment of the decretal amount by K. At that 
time the entire property of the judgment-debtor 
was under attachment. 
ment-debtor obtained permissior with the consent 
of the decree-holders to effect a private sale or 
mortgage of his propertiés and to pay the proceeds 
into Court. The surety had no knowledge of this : 

Held, that a change had been brought about in 
the original agreement to the prejudice of the 


surety without his consent and he was, therefore,’ 


entitled to be relieved from his nude 


l is first appeal from an order 
of the Senior Subordinate Judge, First Class, 
Moatzomery, dated the 4tb July 1921. 


" Pr. G. C. Narang, for the Appellant. 
. Mr. Jagan Nath, for Fateh Mohamed, for 
the Respondents. 


JUDGMENT.—The facts giving rise to 
this appeal may be summarised as below:- 

On the 31st August 1920 the Firm of 
Darshan Ram-Ganesh Das brought a suit 
against the Firm of Khair Din-Allah’ Bakhsh 
for the recovery of Rs. 3,250. The 7th 
October 1920 was fixed for final hearing. 
On that date the parties put in a compromise, 
and a decree was passed in accordance with 
the terms of the compromise. ~The judg- 
ment-debtors were ordered to pay the decre- 
tal amount by certain instalments. One 

ateh Mohamed stood surety for the perform- 
ance of the agreement relating to the pay- 
ment by instalments. It appears that an 
attachment of the property of the defendants 
had been effected before: judgment. The 
decree, therefore, provided that the property 
already under attachment must contiune to 
remain under attachment until the realization 
of the decretal amount, and, further, that 
in case the amount was not realized from the 
judgment-debtors, it was to be realized from 
Fatteh Mohamed, the surety. Apparently, 
after the passing of the decree, oft the same 


date, an application was put in by Abdullah 


and others of the defendant firm asking the 
Court's permission to effect mortgage aud 
Sale of the hypothecated property, and pay 
the proceeds into Court to the credit of the 
decree-holders. “This led to the present dis- 
pute. "The decree-holders sought to recover 
"the first instalment from Fateh Mohamed, 
and the latter applied to the Court on the 
2oth June e 


Subsequently, the judg- 


“tabe: relieved cf his, liability 


as surety, as the dectee-holders and the nuns. 
cipal judgment-debtors had brought about a; 
change in the original agreement. without. 
his consent or knowledge. ‘This application 
has been allowed by the Court below, and. 
Fateh Mohamed has been absolved from his ` 
liability as a surety. 

The decree-holders have appealed against 
the order of the lower Court and have con- 


' tended, firstly, that no charge has taken 
“place in the original undertaking and the 


things are still the same as they were before; 
and, secondly, that the application for per- 
mission to effect mortgages and sales private- 
ly had already been made and granted before 
the surety undertook the liability. 

Ás regards the second contention, I may 
at once observe that there is nothing on the 
record to justify this. assertion. Having 
regard to the various applications made on 
the 7th October 1920, and the orders passed 
thereon, the only legitimate conclusion that 
is possible i is that the application for permus- 
sion was made alter the decree had been 


. passed. This contention may, therefore, 


at once be dismissed. 

‘As regards the first dian Din it is idle 
to contend that no change kas taken place. 
When the surety undertook the liability to 
pay, the entire property belonging to the 
judgment-debtors was under attachment, 
and the surety must have felt secure when 
he undertook the BHability. The moment. 
permission was granted to the judgment- 
debtors to effect private mortgages or sales 
the whole position was changed, and, in my 
opinion, the surety was justified in applying 
to the Court to be relieved of his pase pe. 
There is no force in this appeal and it is 
dismissed with costs, 


- 


Z. K. 


Appeal dismissed. 
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PATNA’ HIGH COURT. 
Criminal REVISION NO. 592: OF I92I.. 
January 23, 1922, " : . 
Present :—HMr. Justice Jwala: Prasad. 
KAMLA PRASAD SINGH—r1st PARTY-— 
PETITIONER 
ET VEVSUS 
GOBIND SAHAY AND OTHERS—2ND PARTLY 
OPPOSITE PARTY. l 
Criminal Procedure Code-( Act V of 1898), s. 145 
— Dispute relating to land—Possession delivered by 
Civil’ Court, effect of. T 
Though, ordinarily, a dispute relating to 
land should.be enquired .into in a proceeding 
under section 145 of the Criminal Procedure Code, 
yet when possession in the land is vested in one 
party as against every person claiming to be iu 
possession of the property by reason of a writ of de- 
livery of possession issued. by a Civil Court, for 
instance, under O. XXI, r. 95 of the Civil Pro- 
cedure Code, section 145 has no applicability. 
Tp. 788, col. 2] : 
Criminal application. 
' Messrs. Manuk and G, P. Das, for the 
Petitioner. - , E 
Mr. Gour Chandra Pal, for the Opposit 


Party. 2 


JUDGMENT.—This is an application 
against an order of the Magistrate, dated 
the oth of Deceniber 1921, directing pro- 
ceedings under section I45 to be drawn up 
with respect to 652 bighas of land in Mouza 
Amousi and the said land to be attached 
under the emergency clause. (4) of section 
I45 of the Code-of Criminal Procedure.~ 

The village in which the land in dispute 
is situated belonged to: one Ram ‘Bahadur 
Singh, whose estate was brought under the 
management of the Court of Wards. “Babu 
Kamia Sahay, a-leading Mukhtar of- Mon- 
ghyr, took-thica of the villageefor a term of 
years 1309 to 1314 (1902 to 1908), agreeing 


that he would give up all khudkasht land - 


acquired by him during the lease. After 
the expiry of the lease, however, he refused 
to part with the possession of 823 bighas 
I katha 7 dhurs of land claiming that he 
had acquired fote therein by- virtue of 
hukumnamas given to him by the proprietor 
of the village. “The hukumnamas were 
said to be of the year 1902. "The Court. of 
Wards then brought an action - for eject- 
ing Kamla Sahay from the land in ques- 
tion and in the alternative for having à 
fair and equitable rent assessed thereon. 
By that time Kamla Sahay was dead and 
his father, his brother, and two of-his step- 
e 
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: 1920. 


‘on 26th of April 1620. 
'same and has since then produced the pre- 
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"brothers were 'impleaded as parties to the 


suit. The suit was resisted only by-Gobind 
Sahay, ‘his -own -brother, on. the - ground 
that Kamla Sahay was separate from the 
other defend@nts and that after his death 


“the interest in the land in dispute devolved 


upon Gobind Sahay. That litigation termi- 
nated with the judgment of the Subordinate 
Judge, dated the 11th of June 1918, whereby 
the claim of.the Court of Wards was dismiss- 
ed upon the ground that ‘Kamla Sahay, 
though-a trespasser up to the year 1320, 
became..a non-occupancy tenant from the 
year 1321. l 
- On behalf of the Court of Wards a cer- 
tificate was issued with respect to the arrears 
of rent due from the holding on the r9th 
of April 1920, under the Bihar and Orissa 
Public Demands Recovery Act ‘(Act IV 
of 1914). The holding was sold on the roth 
of Apri 1920 and was purchased by 
Kamla Prasad Singh. The sale was confirm- 
ed after“the disposal of the objection raised 
by Gobind Sahay. TE 
On the 19th of April 1920; the purchaser, 
Kamla Prasad Singh, obtained a'sale cer- 


-tificate and an order for delivery of posses- 


sion. The writ for delivery of possession. 
was éxecuted by the Nazir, report whereof 
was made by him on the 26th of November 
The possession delivered by the 
Nazir was with the standing crops. ‘The 
judgment-debtors, however, continued ,to . 
throw obstacles in the enjoyment of the 


-property by the auction-purchaser- Kamla 


Prasad Singh. This led to a number 
of informations lodged to the Police by the 
Chaukidars, and ultimately to a proceeding, 
under section 144 of the Code of Criminal 


"Procedure, on the 4th of April 1921. 


On the 27th April, the Magistrate passed 
the following ordet— «© -> * recs 

“ Considered the case of'Gobind Sahay. 
Harsahai Lal (Tahsildar of Gobind Sahay) 
does nof contest. The first'party has got, 
the land by purchase at sale certificate. 
He has got sale certificate and has-been re- 
gularly put in possession with standing crops 
He appropriated the 


sent. standing crops. The second party ought 


to have gone to the Civil Court after having 
‘lost ‘their - certificate- objection. 


! They did 
not do:so, but are trying to harass the firse 
party -by ‘setting-up untenable- claims, 1 
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confirm the section 144, Criminal Procedure 
Code notices issued against the second party 
(of Harsahai Lal) and cancel and withdraw 
those issued against the first party.” 

The trouble, however, did not cease, 
and on the 8th of November 1920 the Police 
reported for an action under section 107 
of the Code against Kamla Prasad Singh 
with respect to 150 bighas and Kutchery 
and against Gobind Sahay and others with 
respect to 652 bighas, the subject-matter of 
dispute in the present case. The former 
property, that is 150 bighas and the Kut- 
chery in the village, was also sold at a cer- 
tificate sale and was purchased by Kamla 
Prasad Singh. The sale certificate was, 
however, set aside on objection. Therefore, 
Kamla Prasad Singh had no right to the 
possession of 150 bighas and the Kutchery 
in the village. Dealing with the report of 
the Police, the Magistrate recorded the 
following order:— 

. “The position is made perfectly clear 
‘by the District Magistrate's order on a 
motion against my  predecessor's order 
under section 144, 
Code. Kamla Prasad Singh is in lawful 
possession of an estate of some 650 bigkas 
purchased by him at auction last year, of 
which he was given dakhal-dehant. Gobind 
Sahay, the other party, is in lawful posses- 
sion of another estate of about I50 bighas 
including the Kutchery, whichwas auctioned 
atd bought by Kamla Prasad Singh but of 
which the sale was subsequently annulled. 
It appears from the Sub-Inspector’s report 
that Gobind Sahay and 37 others now 
. intend to try to loot the crops of the 
*650 bighas of which Kamla Prasad Singh 
is in possession. Issue notice under sec- 


tion 144, Criminal Procedure Code, on them, 


all, forbidding them to enter on any 
part of the 650 bighas estate, as from the 
Sub-Inspector's report it is clear that there 
is serious danger of a breach of fhe peace 
and urgent action is necessary . .. .. .. 
"Issue notice under section 144, Crimi- 
nal Procedure Code on Kamla Prasad 
Singh, his gumashia and servants not to 
enter the Kutchery or any other 
portion of the 150 bigkas estate, as 
there appears to be a danger of a serious 
breach of the peace and immediate action 
is necessary. Cause against both these 
"orders may be shown on 21st November." 


INDIAN CASES. 


Criminal Procedure: 


[1923 


On the 21st of November, cause was 
shown by four of the 2nd*party stating that 
the Civil Court sale and the dakhal-dehani 
did not put them out of possession, and the 


^matter was ordered to be further enquired 


into and to be put up at the spot on the 30th 
of November. On the same day a petition 
was filed on behalf of the first party stat- 
iag that the Police were interfering with 
their possession, and the Magistrate passed 
the following order :— 

“Vou had no orders to stop Babu Kamla 
Prasad and his men from going on the 
652 bighas estate but only on the 150 
bighas estate. He should be allowed 
to cultivate the 652 bighas; vide my order 
dated roth November forbidding opposite 
party to enter on them.” 

Onthe 3oth of November, the parties 
were ordered to file written statement. 
On the 5th December written statements 
were filed on behalf of the 2nd party, and 
after hearing both the parties the order 
in question for drawing up proceedings 
under section 145 of the Code and attach- 
ment of the land in dispute was passed on 
the oth of December. 

There is no dispute in the present case 
with respect to r50 dighas and the Kutchery, 
inasmuch as the first party does not lay 
claim to it, the sale having been set aside. 
The order in question, therefore, relates to 
652 bighas only. The proceeding drawn 
up details the Survey plots of 652 dighas. 
The first party objects to the order in ques- 
tion on the ground that after the dakhal- 
dehani of the Civil Court the Magistrate 
had no jurisdiction to open the dispute 
betweem the parties by a proceeding under | 
section 144 of the Code. This contention 
appears to be well-founded. The posses- 
sion in the present case was delivered with 
the standing crops, and the writ of delivery 
of possession shows that the possession was 
to be delivered under O. XXI, r. 95 of 
the Code of Civil Procedure, under waich 
the Court puts the purcnaser into possession 
of the property, if need be, “ by removing 
any person who refuses to vacate the same. 
In a delivery of possession under that rule, 
not only the judgment-debtor but also 
any otner person wao may be then occupy- 
ing has to be dispossessed. Now, a person 
not bound by the decree may resist 
the delivery of possession and such a resis- 

Ld 
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tance may be inquired into under rr. 97, 
98 and 99 of the Code. If, as a result of 
the enquiry made under the aforesaid rules, 
a person other than the judgment-debtor 
is dispossessed of the property, he may make 
an application to the Court complaining 
of such dispossession and if the Court finds 
that the applicant was in possession of the 
property on his own account or on account 
of some person other than the judgment- 
debtor, it shall direct the applicant to be 
put into possession of the property (vide 
r. Ior). The party aggrieved by the 
order of the Court passed under the 
above-mentioned sections may institute 
a suit to establish his right to the present 
possession of the property as is pro- 
vided for by r. ro3 of the Code. That 


rule concludes in the following words: 


“But, subject to the result of such suit 
if any, the order shall be conclusive. ” 
Similar provisions have been made in the 
_ Bihar and Orissa Public Demands Recovery 


Act by sections 33 to 37. Section 37 
corresponds to r. 103 of O. XXI of 
the Code. The words in both the sections 


are almost the same. ‘Therefore, if 
the possession was delivered to the purchaser 
in the present case under O. XXI, 1. 95, 
as the writ of delivery explicitly mentions 
at the top of it and as the report of the 
' Nazir of the 26th of November 1920 clearly 
states, then the only remedy left to any 
person claiming any right to the present 
possession of the property was to apply to 
the Court which issued the writ of delivery 
of possession and confirmed the possession 
so delivered by the subsequent order of 
the 4th of December 1920° Failing the 
step to be taken under section 37 of the 


Bihar and Orissa Public Demands Recovery ' 


Act, or O. XXI, r. 103 of the Code 
‘of Civil Brocedure, the next remedy left to 
the members of the 2nd party is to institute 
asuitin a Civil Court, but, subject to the 
aforesaid proceedings, the order of the Court 
confirming the possession delivered by the 
Nazir in December 1920, is final and conclu- 
sive, an order which must be accepted 
as binding upon the Criminal Courts and 
any Court which has to adjudicate upon 
the possession of the parties. The first 
party purchaser has certainly to  estab- 
lish that possession was delitered to 
him by the Nazir under the writ issued by 
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the Court. That is a question of fact and 
the 2nd party had a rightto dispute this 
fact and put the first party purchaser to 
a proof of it., In other words, if the fastum 
of the delivery of possession was raised 
as an issue in the present case, then cer- 
tainly no order under section 145 could be 
passed until that was decided and such an 
enquiry could possibly have taken 
place under section 145 of the Code of Cri- 
minal Procedure. In the present case the 
judgment-debtor and the members of his 


family, his Taksildar and other servants 


and in fact those claiming under him, have 
no right to dispute the delivery of possession, 
as they were parties to the certificate and 
the sale proceedings and it was after the 
disposal of their objection that the sale 
was confirmed and the writ of delivery of 
possession was issued. The remaining 
members of the 2nd party who claim to 
be under-vatyais or intermediate holders 
of the land in suit were not parties to the 
proceedings in the Survey Department which 
resulted in the sale of the property and the 
dakhal-dehant and had a right to dispute 
the actual service of the dakhal-dehans : 
on the spot. In the written statement 
filed in this Court (paragraphs 5 to 8) they 
clearly admit that they had full knowledge 
of the proceedings instituted by the pur- 
chaser for obtaining the possession of the 
property and state ‘that the purchaser was 
attempting to take possession of the 
property and to dispossess the 
under-tenants and that for that purpose 
he had actually come upon the scene and 
was putting up in the Kutchery of thee 
judgment-debtor. They further admit that 
they had come to know that the dakhal- 
dehani was to be served on the spot and that 
prior to that they went to the Police 
complaining of the action of the purchaser 
to take skhas possession of the property. 
with standing crpps and to dispossess them 
thereby. The result of this dispute tet- 
ween the purchaser and the udgment-debt- 
or and the persons claiming to be under. 
raiyais seems to have been taken notice 
of by the Police, inasmuch as the Nazir 
in his report saysthat two constables were 
also present at the time when he was 
delivering possession of the property, with 
standing crops, to the purchaser. The 
Nazir further reports that he went from 
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‘plot to plot and compared the same with 
the Survey Record of Rights. There can, 
therefore, be no doubt that the possession 
in this case was publicly delivered w th 
full notice to all the persons in possession 
. ofthe property. It may be, as is alleged by 
. the members of the 2nd party, that they 
were living two miles away, but that does 
not.in the least take away the effect of the 
' delivery of possession of . which they 
had proper notice and knowledge. 
- 'Thérefore, upon the admission of the 2nd 
party in the written statement filed in this 
case the dakhal-dehani is not disputed. 
The 2nd party do not claim any right in 
the property subsequent to the -dakhal- 
dehani and all their rights of possession were 
lost by the dakhal-dehani effected by the 
Court and they couldestablish their rights, 


if any, only by a suit in a Civil Cotrt. It. 


was stated before me by Mr. Pal that they 
were under-tenants of the land and were 
holding receipts from Kamla Sahay; the ori- 
ginal debtor. Those receipts were filed 
in .the Court. below and have now been 
received here. They show. that they relate 
to à period prior to the sale of the property 
. and- the dakhal-deham. These receipts 
are up-to the years 1320, .1325 and 1326. 
They admit that they.derived their right 
from Kamila Sahay.. Kamla Sahay was 
only.a non-occupancy tenant of the land 
in? dispute from: 1321 (1914) in accordance 
with the decision of a case in Suit No. 3 
of 1916, dated the rrth of June 1918. These 
receipts, therefore; do not at all help the 
and party in claiming possession of the 
*property as against the Civil Court dakhal- 
düehami, — - l ; 

Mr. Pal has also drawn my attention 
to a.judgment of 
dated the 5th of October 1921, in which two 
of the members of the 2nd party, Righu 
Mahto and Mushaheb Mahto, were acquitted 
of offences of having remgved.crops from 
4 bighas of the land in dispute. The Magis- 
trate acquitted them observing that he 
disbelieved . the ‘occurrence altogether 
which had not been proved. .No doubt, 
he answered in the affirmative an issue 
raised - by:him as to whether they .were 
under-tenants or not of the land in question, 
That judgment cannot in any way -affect 


the Civil Court dakhal-dehant which is bind-" 
jüg- upon: the members of ihe opposite ` 


- 
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determines the right to possession. 


the . Criminal Court, ° 
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party. Similarly; the order of the Criminal 
Court dismissing the complaint of the first 
party. cannot in any way nullify. the 
effect of the Civil Court dakhal-dehant in 
the present case: : E 
Therefore, though ordinarily a dispute 
of land should be enquired intoin a proceed- 
ing under section 145 of the Code of Crimi- 
nal Procedure, yet when the possession 
inithe land is vested in the first party as 
against any person claiming to be in pos- 
session of the property by reason of the 
-writ of delivery of possession, I do not 
think that section 145 is at all necessary. 
There is no bona fide claim of possession 
of the 2nd party. In other words, there 
is no dispute in law as to the possession of 
the property. Section x45 summarily 
O. 
XXI, r. 95 as well as the similar pro- 
visions inthe Bihar and Orissa Public 
Demands Recovery Act, actually puts the ` 
purchaser into the possession of the 


. property and a person claiming a right to 


the present possession of the property has 
either to move the Court delivering 
the possession or to go to the Civil Court. 
The previous orders under section I44 | 
passed on two occasions in favour of the - 


_ first party also establish ciearly that the 


first party was allowed to bé in possession 
of the property and to maintain the posses- 
sion delivered by the Civil Court. Even 
on the zīst of November the Magistrate 
clearly held that the cultivation of 652 
bighas should not be prevented by 


the Police and that was the season of culti- 


vating the land and sowing the seeds with 
d to thé present standing crop on the 
and. 

For ali these reasons I set aside the order 
of the Magistrate in question, and direct 
that, if there be any danger of a breach © 
of the peace, the Magistrate can take ac 
tion under section ray of the Code of Cri- 
minal Procedure against the persons dis- 
turbing possession -of the first party, the 
petitioner before us; who is in rightful 
possession of the property by means of the 
Civil Court dakhal-dehaim. ‘The attachment 
cf the crops.must, .therefore, be released 


‘and the crops, if any, must be made over 


to the first party; i 
n WE NE! Rule made absclute, 


WA ie > 
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KHEM CHAND 7; EMPEROR. 
PESHAWAR JUDICIAL aana a UU 
COURT. 

CRIMINAL REFERENCE NO. I7I OF 1922. 

December 9, 1922. 
. Present -—Mr. Pipon, J: C. 
KHEM CHAND—Accusep-——APPLICANT 
: DEVEUS 
EMPEROR, THROUGH JHANGI SINGH: 
RESPONDENT. 

Procedure— Criminal proceedings, instituilon of 
— Issue involving adjudication by Civit Court — Cvt- 
minal proceedings premature, 

The criminal law ought not to be set in 
motion for the purpose of adjudicating upon an 
issue which clearly is within the province of a Civil 
Court to decide. In such a case the civil adjudica- 
tion should precede, and not succeed, an adjudica- 
tion by a Criminal Court. [p. 791, col. 2.1 

Emperor v, Bishen Das, 8 Ind. Cas. 1161; 33 P. 
R, roro Cr.; 57 P. L. R. 1911; 12 Cr. L. T 50; 
50 P. W. R. Igro Cr., referred to. i . 


Case reported by the Sessions Judge, Dera- 
jat, with his No. 749-Criminal, of ryth 
November 1922 : E 

FACIS appearfrom the following order 
of the Sessions Judge, Derajat, dated the 
22nd November 1922. . 

‘This is an application made by one 
Khem  Chand in revision requesting 
that the charge and proceedings against 
him under sections 421 and 423, Indian 
Penal Code, may be quashed and the com- 
plainant, Jhangi Singh, referred to a Civil 
Court to seek his remedy, An interesting 
point of law atises and I have heard argu- 
ments on both sides at some length. The 
facts, which are not disputed, leading to 
the criminal prosecution are as follows:— 

One Gela Ram out of whose actions every 
thing im this case springs, is*the son of a 

ell-to-do and influential Hindu, a Muni- 
cipal Commissioner, District Durbari and 
several other distinctions cf a similar 
nature. 

“Gela Ram had separated from his father 
and was possessed of lands, a house and 
a shop. He was heavily indebted owing 
to-his gambling propensities. By this I do 
not imply that he was a “ gambler ” in the 
vulgar sense of the word, Speculation 
may have been the cause. Be this as it 
may, he owed Jhangi Singh Rs. 5,000 on 
a promissory-note which, together with 
interest, had amounted to Rs. 5,700-14-0, 
. “Gela Ram received informatton that 
he would be sued for this amount. 
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* He proceeded to dispose of his property 


as follows :— 


“He mortgaged his house to Khem Chand 
(accused) for Rs. 5,000 by deed dated znd- 
3rd March 1922. Khem Chand’s wife is 
sister of Gela Ram's father. 


“Gela Ram sold his shop for Rs. 3,000: to . 


Daulat Ram, by deed, registered on the 
3rd March 1922. 

“Daulat Ram’s granddaughter is the 
daughter-in-law of Khem Chand. The 
Transfer of Property Act not being in force 
in this Province, a mutation was put up 
to the Patwari transferring the lands worth 
Rs. 5,500 into the name of another rela- 
tive, no deed being required. "This wes 
also on or about the 3rd March dde 

“On the roth March 1922 JhangiSingh filed 
a suit against Gela Ram for Rs. 5,700-14-0 
and eventually obtained a decree on the 
4th July 1922 

“Amongst other defences Gela Ram pleaded 
he was a gambler; the consideration was 
for a gambling contract and, therefore, 
illegal: and that he was a poor man with- 
out any property. 

“During the pendency of the civil suit 
the piaintiff Jhangi Singh applied for and 
succeeded in getting the lands attached 
and after decree attached further lands. 

“The present complaint was lodged 
on ist September 1922 against Khem Chand 
aud a separate complaint against. Gea 
Ram, who has absconded, under sections 
421 -and-423, Indian. Penal Code. 

“Section 421, Indian Penal Code, lays down 
the penalty for'a transferor of property 
who transfers to defeat his creditors.’ Sec- 
tion 425, Indian Penal Code, lays down the 
penalty for a person, ipo alia, " being 


"a party to a transaction in which the con- 


sideraticn is falsely stated in the deed of 
transfer. 

“The Magistrate, M. Sadullah Khan, 
Judicial E. A. C, framed a charge against 
Khem Chand and this order has been chal. 
jenged on the following grounds and the 
High Court is requested to interfere in the 
further conduct of the case. 


“The mais issue in questionis put forward 


that the case is really purely a civil | matter, 


— is argued. that by this criminal proceed. 
‘the accused Khem Chand has no 


a by which he can defend as title, ` 
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“If the house were attached; he could 
raise objection to the attachment;if he 
failed in his, objection, he could bring a 
civil suit to establish his title. 

“This. .reliefhe cannot avail himself of, 
nor can he avail himself of the relief under 
section 42, Specific Relief Act, because his 
title as mortgagee has not been assailed. 
“Tt is argued. that the procedure adopted 
by Jhangi Singh is merely to avoid the de- 
lay: inherent in the Civil Procedure, and 
also expenses, and get a Criminal Court to 
decide a civil: question, t.e., whether a 
transfer was for valid consideration or not. 

“In support of the argument Emperor v. 
Bishen Das (1) has been quoted and further 
minor considerations have been placed 
before the Court, such as, (7) delay in mak- 
ing the prosecution, (i) prosecuting Counsel 
wished to serve the defence witnesses as 
auwitkly as possible and (#1) that when 
applying for attachment before judgment 
the house and shop were excluded. ; 

"itis further pointed out that the Magis- 
trate had no powers to deal with the merits 
if he were approached in his civil capacity as 
a Munsif. First Class— the value of the prop- 
erty being beyond his pecuniary jurisdic- 
tion—and, therefore, it is a clear case of the 
criminal law being set in motion to get an 
issue decided in a Criminal Court which 
really is within the province of a Civil 
Court to decide. 

“The complainantin reply urges that, 
(f) the petitioner can rely on section 42 of 
the Specific Relief Act and if he thinks 
his title is assailed, can ask for a declara- 
tion of his right. The delay in bringing 
* this complaint is explained by^ the fact 
' that complainant asked for sanction to 
prosecute under sections 206 and 207, 
Indian Penal Code, but the District Judge 
did not grant the sanction. 

"In the application for attachment be- 
fore judgment the house and shop were 
mentioned and it is stated therein that they 
had been transferred purposely and, there- 
fore, the lands, inutation of which had not 
yet been sanctioned, were the only immedi- 
ate assets. It is argued that the charge 
had been framed not only on evidence 
of the: transfer, but on the passage in the 


(1:) 8 Ind. Cas. 1161; 33 P. R. 1910 Cr; 57 P. 
I, R. 1911; 12 Cr. L. J. 50; 50 P. W. R. 1910 Cr. 


? 
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judgment of the Distzc- tudes in the 
civil suit in which the transfers are de- 
scribed as intended to defeat creditors. 

"I am of opinion that this is a fit cas» to 
report to the Judicial Commissioner. 

“The principles on which a High Court 
will interfere are enunciated in Chea Lal 
Dass v. Anant Pershad Misser (2), Jagat 
Chand: v. Queen-Empress (3) and Emperor 
v. Bishen Das (1). 

“No hard and fast rule can be iaìd down 
but tne safe practical test would be that 
a bare statement of the facts of the case witb- 
‘rout any elaborate argument snould he 
sufficient to convince the High Corrt that 
it is a fit one for interference. Applying 
tlis test we have the bare facts that the 
house was mortgaged, and that the Dis- 
trict Judge in his judgment remarked that 
the transfer was fraudulent. This remark 
must be treated as “‘obiter diclum," as Khem 
Chand was no party to the suit. 

‘The prosecution evidence so far recorded 
does net show that the consideration men- 
tioned in the deed is a false statement. 
But, apart from this, should the prose- 
cution result in a conviction the effect 
will be that a Magistrate will have deter- 
mined the validity or otherwise of a trans- 
fer ot property which is purelv a matter fer a 
Civil Court to decide, and, as the property 
is worth over Rs. 1,000, the Magistrate in 
his capacity as a Munsif, First Class. could 
not determine the question. 

"The point in issue is the validity cf tke 
mortgage-deed, a question which a Civil 
Court is more competent to decide. The 
remarks of the Division Bench at page 113 
of 33 P. R. «gro (Criminal) [Empercr v. | 
Bishen Das (1)] are relevant to the present : 
case. 

"I do not think it necessary to discuss 
whether the petitioner Khem Chand has 
a cause of action under section 42, Speci- 
fic Relief Act. Even if he has, he is not 
bound to avail himself of it until the house 
in question is attached, or some other pre- 
sent danger to his title arises. 

"I accordingly reportthe case to the 
Judicial Commissioner withthe recommenda- 


(2) 25 C. 233; 13 Ind. Dec. (N. s.) 157. 
(3) 26 € 7863 C WN 491; I3 Ind. Dee, 
IN. S.) 1163. i 
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tion that proceedings against Khem 
Chand be quashed.” 

SUDGMENT.—The facts of this case ate 
given in the order of the Sessions Judge, 
Derajat, dated the 17th November 1922. 
I have taken up this reference simul- 
taneously with the disposal of the appeal by 
Gela Ram against the decree for 
Rs. 5,700-14-0 passed in favour of Jhangi 
singh. I have observed in disposing of that 
appeal that there is no justification for a 
definite finding by the Trial Court that the 
transfers of the2nd and 3rd of March to Khem 
Chand and Daulat Ram were necessarily ficti- 
tious, though it may be assumed that they 
are open to grave suspicion. I have taken 
the view that, even on the construction 
most favourable to Gela Ram they were 
transfers which favoured creditors who 
were nearly related to him at the ex- 
pense of an outsider who was on the eve 
. of lodging a suit, and for this reason I have 
rejected an appeal by Gela Ram praying 
for the fixing of instalments and the reduc- 


tion of the rate of interest allowed. There. 


is, therefore, no definite finding in exist- 
ence by a Civil Court to the effect that 
these transfers of property were actually 
fraudulent or invalid for want of consi- 
deration. 

I may remark that the judgment quoted 
by the learned Sesssions Judge, E-ntheror 
v. Bishen Das (1), dealt with a case where 
there wasactually-a finding by a Civil Court 
opposed to the facts on which the charge 


iu a criminal prosecution was based. This. 


is not the case in the present proceedings, 
There is no civil pronouncement one way or 
the other as to whether the transfer to Khem 
Chand was fictitious, fraudulent or without 
consideration. At the same time, I must 
accept the view of the learned Sessions 
Judge that the issue is essentially one which 
would have eventually to be decided by 
a civil suit. I agree that Jhangi Singh is 
by these criminal proceedings not so 
much attempting to bring home a crime, 


as to obtain an adjudication upon the ques- - 


tion of Khem Chand's title and to allow 
him thereby to attach the property in 
satisfaction of his decree. His proper course 
would be to attempt to attach that pro- 
perty, and if Khem Chand’s title were 
accepted by the Executing Court, to insti- 
` tute a suit impugning the title and for a 
e 
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declaration of his right . to attach and sell 
the property under O. XXI, r. 63. It is, 
in my opinion, clearly upon him that 
the onus probandi lies of establishing 
that the transfer was fraudulent in order 
to.attach, and he cannot establish his 
right merely by success in criminal pro- 
ceedings. In a case of this kind the civil 
adjudication should precede, and not suc- 
ceed, an adjudication by a Criminal Court, 
It would be open to J hangi Singh to institute 
criminal proceedings if, and when, he has 
established the position which he seeks 
to take up. I, therefore, accept the re- 
commendation of. the learned Sessions 
Judge and quash the proceedings against 
Khem Chand under sections 421-423, In- 
dian Penal Code, as being premature. 
This will not necessarily operate as a bar 
to criminal proceedings if the invalidity 
of the mortgage is subsequently established 
by civil litigation, 


L:oceedings quashed, 
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NAURANGA. 7, EMPEROR. 
d LAHGRE HIGH COURT. 
^. CRIMINAL Revision No. 447 OF 1922. 
| .* June 2, 1922. 

Present:;—Mr. Justice «Brasher. 
| NAURANGA—Convict—PETITIONER 
SERES VEYSUS 

U' 0 EMPHROR—RESPONDENT. 

0" Penal Code (Act XLV of 1860), ss. 379, 447, 
.$Ti—Intenion to commit — thefi— Tvesbass— 
Attempt. - D E 
^" ‘Accused was caught at night in the vicinity of 
‘some cattle which were tethered on compiainant's 
. land and near which complainant and his brother 
'* were sleeping y 
. ~ Held, that it could reasonably be inferred that 
' accused intended to commit theft and was, there- 
. fore, guilty of the offence of criminal trespass, 

but that he could not be held guilty of an attempt 

to commit theft. 

Walidad v. ‘King-Emperor, 15 P. R. 1907 Cr ; 
I4 P. W. R. 1907 Cr; 6 Cr. L. Ja 444 ; 56 P.L. R. 
1908, followed, 

Petition, under section 439, Criminal 
Procedure Code, for revision of the order of 
the Sessions Judge, Montgomery at Lahore, 
dated the roth December 1921, modifying 
thatof the Magistrate, First Class, Mont- 
gomery, dated the r4th November r921. 

Lala Amar Nath Chona, for the Peti- 
tioner. 

Mr. Zafarullah Khan, for the Govern- 

“ment Advocate, for the Respondent. 

JUDGMENT.—The petitioner in this case 
has been convicted under sections 379-511, 
Indian Penal Code, the finding being that 
bê was caught at night time in the vicinity 
of some cattle which had been tethered on 
the complainant's square and near which 
complainant and his brother were sleeping. 
It may reasonably be inferred that the peti- 

*tioner intended tocommit theft and therecan 
be no doubt that'he committed the offence 
of criminal trespass, but I do not think 
he can properly be held guilty of an attempt 
to commit theft. The case is analogous 
to Walidad v. King-Emperor (x), where it was 
held that a person who went at night on the 

* roof of the house of another person with a 
stick and an instrument for house breaking 

was guilty of house trespass and not of an 

. attempt to commit house-breaking by night. 

“In the present case the petitioner had. not 
gone beyond the stage of preparation for the 


: thett, 


s (s) 15 P; R. 1907 Cr; 14 P. W. R., 1997 Cr; 
6 Cel. J. 4447 56 P. L. Re 1908, ` 
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‘I accordingly alter the-conviction fróm 
sections 379-511, Indian Penal Code, to sec- 
tion 447, Indian Penal Code. The petitioner, 
who is on bail, has already undergone more 
than the maximum period of imprisonment 
which can be awarded for the latter offence, 
and no further order is necessary. 

Z. E. Conviction. altered. 
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CALCUTTA HIGH COURT. 
CRIMINAL APPEAL, No,-386 OF 1922. 
AND 
CRIMINAL, Revision No. 677 OF 1922. 
January 25, 1923. 
Present -—Mr. Justice Rankin, 
PROMOTHA NATH MUKHOPADHYA 
—APPELLANT 

VEYSUS | 
. EMPEROR—RESPONDENT, 

. Criminal Procedure Code (Act V of 1898), 
Se 342-—~-Examinalion of accused—Proper me-a ' 
Omission to examine at the proper stage— Illegality 
or irregularity. 

' The duty of a Magistrate to examine an accused 
under section 342 of the Code of Criminal Procedure 
arises when the. witnesses for the prosecution have 
been examined, cross-examined and re-examined, 
[p. 793, col. 1.) » 

The fact that an accused person pleads not 
guilty and promises to file a. written statement, 
does not in any way exonerate or exempt the 
Court from examining him at a later stage as 
required by section 342. [p. 793, col. 1.) 

A. mere discussion between the Magistrate and the 
Counsel for the defence as to the number and nature 
of the witnesses jo be examined on behalf of the de- 
fence is not a compliance with the provisions of the 
section, as it is necessary that the accused should be 


» brought face to face solemnly with an opportunity 


given to him to make a statement in order that 
the Court may have the advantage of hearing his 
defence, if he is willing to make one, with his own 
lips. |p. 793, col, 2. 

To ask dn accused for his defence before he 
has the whole of the prosecution evidence in front 
of him, is not a compliance with the section, 
[p. 793, col. 2°] ] 

A trial becomes illegal from the moment when, 
without compliance with section 342 of the 
Criminal Procedure Code, the Magistrate calls 
upon the accused to enter on his defence, 
[p. 794, col. x] ; 

Mazahar Ali v, Emperor, 7x Ind. Cas. C621 27 
C.W.N 99; 36 C. L. J. 417, 24 Cr. I. J. 198, 
foliowed, a 


Appeal and Revision. 
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' Babus Dasarathi Sanyal, Narendra Kumar 
Bose, Samarendra Kumar Dutta, Hemendra 
Nath Basu, Mon Behari‘ Sarkar, Lalit 
Mohan Sanyal, Satindra Nath Roy Chow- 
dhury, and Asita Ranjan Ghosh, for the 
Appellant in Appeal No. 386-of 1922. 
` Babus Dasarathi Sanyal, Samarenday Nath 
Dutt, Hemendra Nath Bose and Bon Behari 
Sarkar, for the Appellant in Revision 
No. 677 of 1922. 

Mr. B. L. Matter, 
(with him Mr. Rai Tarak Nath Sadhu 
Bahadur), for 
Appeal and Revision. 


JUDGMENT.—In my opinion, this case. 


must be disposed 'of on the footing that 
there has not been a compliance by thc 
Magistrate with the provisions of section 342 
of the Criminal Procedure Code. 
According to the order-sheet, the accused 
were properly called upon to plead. That 
was on the 14th March 1922, and at that 
time they stated that they pleaded not 
guilty and also that they would both file 
. written statements. The duty of the Magis- 
trate under section 342 is not in question 
at ‘that stage. It arises when the witnesses 
for the prosecution have been examined, 
cross-examined and re-examined and, accord- 
ing to the order-sheet,. that process was 
completed on the r2th April 1922, on which 
date the case was adjourned until the 25th 
for the purpose of the accused entering 
on their defence. It is quite clear that the 
promise to file written statements made at 
the time of the plea in no way exonerates 
or exempts the Court from examining the 
accused at a later stage ag required by 
section 342. There is no minute in the 
order-sheet to the effect that on the r2th 
April or om the 25th April anything pur- 
porting to be an examination of the accused 
took place, nor is there any indication of 
the questions put and the answers obteined 
upon such examination. It appears from 
the report made by the Magistrate that, 
at the close of the prosecution case, he had 
discussions with the learned Counsel for the 


defence as to the number and nature of the- 


witnesses the accused were going-to call. 

It also appears from the Magistrate’s report 

that he always understood and, so far as 

he now remembers, he was told,» that the 

accused would file the written statements 
: e 
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the Crown, in both the. 
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promised by them, In these cireumstances 
the Magistrate has said in hisreport: “It 
will thus be seen that I did examine the 
accused and give them the füllest opportunitv 
to make theit statements, And they did 
so in their written statements filed on the 
20th May 1922, when not only had the 
prosecution witnesses been cross-examined 
and re-examined but also their own defence 
been furnished. ” 


Now, the first question which I ‘have to 
address myself to, is the question whether 
there has been a compliance with the section. 
In this country it often happens that a 
prisoner is tried in a language which, for 
one reason or another, he understands but 
indifferently well and for that reason as 
well as for other equally grave reasons the 
intention of the Statute is that at a certain 
stage in the case the Court itself shall put 
aside all Counsel; all Pleaders, all witnesses, 
all representatives and shall call upon an 
individual accused, with the authority of 
the Court’s own voice and take advantage 
of the opportunity which then arises, to 
state in his own way anything which he 
may be desirous of stating. In the case 
of an accused who is in no difficulty in 
understanding the proceedings, a question 
addressed to his Counsel in his hearing and 
auswered by his Counsel in his hearing may, 
perhaps, be taken in certain circumstanges 
as a compliance with the section. It is 
not a full compliance with the section : but 
l say nothing whatever to create any more 
trouble than is absolutely necessary in any 
case of that character. What is necessary, 
is, that the accused shall be brought face 
to face solemnly with an opportunity. ziven 
to him to make a statement from his place 
in the dock in order that the Court may 
have the advantage of hearing his defence 
if he is willing to make one with his own 
lips. Now, I cannot think that the fact 
that there was'a discussion with Counsel 
about the number and nature of the witnesses 
is the same thing at all as what the section 
requires, It. is important aliso to have - 
regard to the time at which this examination 
took place. In the decidéd. cases it has 
been pointed out that to ask an accused 
for his defence before he has the whole 
of the prosecution evidence in front of him, 
is not a compliance with the.section. In 
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my opinion, to ask the accused not at the 
beginning of hi$ defence but later on when 


his statements may be subject to heavy. 


discount owing to the evidence given in 
his. hearing by his own withesses in the 
meantime, that is not to be assumed to be 
a substantial compliance with the require- 


` ments.of the section. In the.present case 


I have,an instance not on the side of the 
accused but on the side of the complainant 
of this very matter and it is a very good 
illustration: because in this case. much 


difficulty has been caused and much criticism. 


has been made, because the complainant, 
whose examination was not finished till 
after the other witnesses for the prosecution 
had been examined, introduced matters 
the value of which might have been- taken 
quite differently if they had been introduced 
at the earliest’ possible opportunity. In 
like manner, an accused who is only given 
an opportunity to state his defence after the 
witnesses called by himself have been 


examined and cross-examined may not” 


be in as good a position as if he had been 
invited to make his defence at the proper 
time and before those witnesses were heard. 
The fact that the accused were asked to 
put in written statements, in my opinion, 
is of no great moment for this purpose. 
There is all the difference in the world 
between a written statement presumably 
prepared, almost certainly revised, by the 
lawyers appearing for the defence and a 


statement made by the accused himself, 


so.that the Magistrate can observe his de- 
meanour and his manner while he makes 
it and come to his conclusion as to tbe value 
“of his evidence. In this country an accused 
is not allowed to give evidence on his own 
behalf and, in view of this, section 342 is 
of cardinal importance. I say these things 
not because I am desirous of introducing 
any new technicalities or any new difficulties 
as regards procedure in the lower Courts. 
I quite appreciate that the Stipendiary 
Magistrates in the City of Calcutta have 
to get through a mass of important and 
difficult work and that some slips are not 
only natural but inevitable. At the same 
time, the question whether a non-compliance 
with. section 342 is fatal to. the proceedings 
is a question as to which Í am not prepared, 
sitting as I now am, to call into question 


the decision. giyen in the case of Mazahur 


Ali v. Emperor (1). The importance of 
that case is that the learned Chief Justice 
distinctly stated this: ..“On the merits, 
so far as I can see, there is nothing to be 
said in support of this application, but these 
are the words of the section which, in my 
judgment, expressly provide that the Magis- 
trate shall question the accused generally 
on the case at a certain stage in the proceed- 
ings." Itis, no doubt, arguable that the 
words of the section are mandatory, but 
that it does not follow that every non- 
compliance is more than an irregularity. 
In the present case, on the facts, it is also 
argued with great plausibility that if it is 
a proper question to entertain whether 
or not these accused have suffered any- 
prejudice, the answer should be in the 
negative. Itseemsto me highly undesirable 
that the ruling in thecase of MazaharAliv. 
Emperor (1) should be whittled down 
by a Court which is not entitled to overrule 
it: and I expressly reserve my opinion on 
the question whether that case did or did 
xot go too far. That, however, is the 
measure of justice and strictness which 
was meted out to the accused there—and 
I am not going to exact.a lower scale in the. 
present case. 

In Mr. B. L. Mitter's argument there was 
a contention that, whether or not failure 
to comply with the section properly amounts 
to an irregularity or to an illegality vitiating. 
the proceedings depends on the question 
of merits, that is to say, on the question 
whether the accused person has been pre- 
judiced or has not been prejudiced. I 
must point out that there are some manifest 
difficulties in this view. My duty, I think; 
is clear, namely, to follow the decision of 
.a Division Bench of this Court and to treat 
this trial as having become illegal from the 
moment when, without compliance with 
section 342, the Magistrate called upon the 
accused to enter on their defence. 

The case is, therefore, sent back to the 
same Magistrate to begin the proceedings. 
anew as from theend of the re-examination 
of the witnesses for the prosecution, that 
being the point at which, in my opinion, 
for non-compliance with section 342, the 
proceedings became illegal under the author- 
ity to which I have already referred. 

- (1) 71 Ind. Cas. 662; 27 C. W. N. 99; 36 C: L. f, 
417; 24 Cr. I, J. 198 ; = 
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Mr. Sanyal must excuse me if I do not 
discuss certain matters which he has men- 
tioned in arguing this part of the case, but 
I have to remember that anything I might 
say at the present moment might seriously: 
embarrass one or the other of the parties 
when the proceedings begin afresh in the. 
lower Court. 

The: result, therefore, is that the convit. 
tions of the accused are set aside and the. 
case sent back to the same Magistrate to 
begin the trial afresh from the point which 
I have indicated. 

The fines, if paid, must be refunded. | 

The same order is made on the revision. 
petition at theinstance of the second accused, 
tbe printer. 


BN. &W.c. A, Conviction set aside ; 


Case sent back.. 
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amined them before passing hjs order awaid': 


ing compensation. I set aside that order. 
ZOES = s | 
Order sel aside. 





NAGPUR JUDICIAL COMMISSIONER’S 
m COURT. < 
CRIMINAL, REVISION (REFERENCE) NO. 311 
OF 1922. 


December 16, 1922. 
Present -—Mr. Hallifax, A: J. C. 
EMPEROR-—PROSECUTOR 
, VEVSUS 
JIVALAL BHOI—AccUsED— 
OPPOSITE PARTY. 

Criminal Procedure Code (Act V of 1898), s. 
562, applicability of-— ‘Misappropriation,’ mean- 
ing of—‘ Cheating," meaning of—Penal Code 
(Act XL V of 1860), ss, 403, 404,°405, 417, 418, 
419. 420, i 

The word “ misappropriation ” in section 562 


. of the Criminal Procedure Code covers the offences 


punishable under sections 404 and 405 of the 


Penal Code as well as section 403, and the word. 


'" cheating °- covers the offences punishable under 


. Sections 418, 419, 420, as well as section 417 of the 


LAHORE HIGH COURT. 
CRIMINAL REVISION NO. $44 OF I922. | 
January 5, 1923. 
Present:—Mr. Justice Harrison. 
DEWA SINGH, MUKHTAR or KIRPAL 
SINGH-—PETITIONER 
UEYSWS 
EMPEROR-—RESPONDENT. 

Criminal Procedure Code (Act V of 1898), s. 
250—Witnesses of complainant not examined— 
Order divecting payment of compensation, legality of. 

Though compensation under section 250 of the 
Criminal Procedure Code can be awarded in ex- 
.ceptional cases before all the evidemce for the com- 
plainant has’ been recorded, when there are wit- 
nesses present whom the complainant wishes to 
produce, the Magistrate should examine them 
before passing an order awarding compensation. 

Petition, under section 439, Criminal Pro- 
cedure Code, for revision of the order of 
the District Magistrate, Rawalpindi, . dated 
the 22nd November 1922, affirming that 
of the Magistrate, Second Class, Rawal- 
pindi, dated the 23rd November 192r. 

Mr. Shamair Chand, for the Petitioner. 

JUDGMENT.— Though compensation | can 


Penal Code. . [p. 796, col. 2.} 


Emperor v, Bapu Rao Maratha, AN, L, R, 18; . 


7 Cr. L J 319 and Hay Narayan v. Ramji Das, 
23 Ind. Cas 743 12 A. L. J. 465; 15 Cr. L. I. 375, 
referred to. - 


. Sundaram Ayyar v. Emperor, 47 Ind. Cas. 658; . 


41 M. 533; 19 Cr. L. J 934 and Emperor v. Rab 
Nawaz, 59 Ind. Cas. 854; 1 L. 612; 22 Cr. L. J. 
150, not followed.  - 


Reference under section 438, Crimingl 
Procedure Code, by the Sessions Judge, 
Raipur, dated the r4th November 1922. 

ORDER.—The facts of  this.case are 
stated as follows in the report submitted 
by the Sessions Judge under section 438 
of the Criminal Procedure Code. `“ The 
accused Jailal was convicted under section 
.419, Indian Penal Code. 
be the servant of the malguzar entitled to 
levy dues at the Mungeli Bazar and exacted 
one pice each from four different people. 
He pleadéd guilty and his plea that he had 
to get money fdr his. starving child has 


He pretended to. 


been believed by the Magistrates ;° he was- 


bound over under section 562, Criminal 


Procedure Code, after,the charge had been: 
changed by the Sub-Divisional Magistrate. 


be awarded in exceptional cases before all from one under section. 419, Indian Penal 


the evidence for the complainant has been Code, to one under section 420, Indian: 


recorded, when, as here, there were witnesses Penal Code." The learned Judge makes 

present whom the complainant wished to no specific recommendation, as to the ac- 

produce, the Magistrate should have ex« tionto betaken by this Court on-his report; 
e , 
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he merely states that, in his opinion, the 
order is illegal in that the word ‘ cheating" 
in section 562 of the Criminal Procedure 
Code refers only to the offence made punish- 
able by section 417 of the*'Indian Penal 
Code and not to any one of those mentioned 
in the three following sections, so that the 
Magistrate could not release the offender 
under section 562 of the Criminal Procedure 
Code, though he would have been justified, 
in.the circumstances,in passing a sentence 
that was a sentence in name only. 

2. The object of the reference, then, 
€an only be that this Court should set aside 
the order merely because it is not.strictlv 
in accordance with the law, and not. because 
it has any ill effect or any effect at all on 
'" anybody and should then proceed to stultify 
itself either by passing a sentence of imprison- 
rient for one day, after having haled the 
accused to Nagpur to 'show cause why 


bis sentence should not be “enhanced” - 


from nothing at all to nothing more, in- 
cidentally relieving him of a liability to 
a teal sentence if he offends-again within 
six months, of which he has not complained, 
or eise by directing the Magistrate to go 
through a similar farce. It is hard to im- 
agine a more unnecessary or impractical 
proceeding or one involving more unjusti- 
fiable waste of time in at least two Courts, 
A previous somewhat similar reference 
from a District Magistrate in the same 
Sessions Division, in which it was 
expressly admitted that the question 
raised was of academic interest only, was 
returned with the remarks that this Court 
s not au academy, but a Court of Justice 
and a busy one. That would be the natural 
course in this case also, but the point raised 
may possibly have importance in future 
cases, aud as the learned Judge’s view of 
it is undoubtedly wrong and others may 
fall into the same error, it may be as weil 
to discuss the matter, 

3. The list of offences Siven in section 
562 .of the Criminal, Procedure Code. is: 
* theft, theft in a building, dishonest 
misappropriation, cheating or any other 
offence under the Indian Penal Code punish- 
able with not more than two years’ imprison- 
ment." In Emperor v. Bapu Rao Maratha 
(2), which is mentioned by the learned 


(r) 4: N, I, R. 18; 7 Cr..L« J. 319. - 
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Sessions Judge in his .reference, Drake» 
Brockman, J. C., held that, as section 562 
mentioned only two.of the four forms of 
theft with which the Indian Penal Code 
deals,it must be interpreted as excluding 
the other two from its scope. The reason- 
ing is inevitable, but it does not apply, nor 
was it meant to apply, to the words '' mis- 
appropriation" and “cheating " which 
appear in the same section. 

4. There appear to me to be two very 
cogent reasons for holding that in section 
502 of the Code of Criminal Procedure 
the word “ misappropriation” covers sec- 
tions 404 and 405 of the Penal Code as well 
as section 403, and that the word "cheating" 
covers sections 415, 479 and 420 as well as 
section 417; indeed it appears more correct 
to say that those words were not meant 
to cover sections 403 and 417 at all, and only 
do so accidentally. As was pointed out 
by Mr. Justice Piggott in Har Narayan vw. 
Ramji Das (2), section 417 oi the Penal Code 
deals with an offence punishable with not 
more than two years’ imprisonment. ‘The 
offence punishable under section 403 comes 
in the same category and it is impossible, 
indeed it would be an insult to the Legis- 
lature, to suppose that those two offences 
would have been chosen for entirely un- 
necessary double mention in section 4542 
out of all the offences included in the 
general clause at the end of the list quoted 
above. Restricted to reference to secticns 
403 and 417 of the Penal Code the words 
“ misappropriation” and "'cheatieg" in 
section 562 of the Procedure Code are otiose 
and redundant, In theirordinary meaning, 
which covers*the other two forms of mis- 
appropriation and the other three forms - 
of cheating they have use and purpose. 
I may add that I can see no reason for 
calling the latter an extended meaning. of the 
words, as is done in most of the judgments 
I have consulted on this point; the former 
is rather an unnatural restriction of their 
meaning. . 

5. The second basis for my opinion in 
this matter is an inversion, if I may’ make 
it with due respect,of the reasoning by which 
thelearned Judges of the Madras High Court 
arrived at a contrary result in Sundaram 


(2 23 Ind. Cas. 743; 12 A, L. jJ. 465: 13 
Cr, I J. 375. Jt ; : = 
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Ayyar v. Emperor (3). It was held to which also Iam unable to reter, The 
by Ayling and Phillips, JJ. that a records will be returned. 


wide interpretation could not be given to the 6. R, D. . Records vehurnes. 
. word “cheating”? in section 562 without W. C. As 

giving an equally wide interpretation to —— 

the word “theft?” in the same section 

and that the latter word must be LAHORE HIGH COURT, 


restricted to the offence made punishable* | CRIMINAL REVISION No. 1619 OF 1921, 
by section 379, and cannot be extended July 15; 1922. 


to cover the offences punishable under the Present:-—Mr. Justice Abdul Qadir. 
three following sections of the Penal Code, LAZARUS MEGH NATH-—ACCUSED 
as is clear from the specific mention of theft —_ APPELLANT 

in a building (section 380) and the-omission vEFSUS. 

of the other two varieties of theft in section EMPEROR—RESPONDEN?, 

562. Criminal Procedure Code (Act V of 1898), s. 


6. That the word “theft” at the be- 183—Theft committed during journey— Jurtsidc- 
ginning of the list of offences in section 562  !on— Place of trial. 


: : Where a theft is committed in a train during 
refers only to section 379 of the Penal Code the course of a journey the offence can, under the 


is beyond question, and it is equally clear provisions of section 183 of the Criminal Procedure 
y q M P pr: * a . 

that the reason. for this is that the second Code, be enquired into and tried by any Court 

-offence mentioned in the list is the having jurisidction over any part of the territory 


: e through which the trai d à d / 
Second of the four varieties of theft. That j that joumey, = =~ à fae course o 


is what is laid down in Emperor v. Babu Accused, a Railway Guard, committed a theft in 
Rao Maratha (x). But it is for that reason atrain running from Delhi to Bhatinda. He was 
only that the word "theft" at the beginning convicted by a Magistrate of the First Class exer- 


ide sts eae Sted qain dE a cising jurisdiction within the Ferozepore District. 
oi the list 1s given a restricted meaning An appeal was preferred to the Sessions Judge 
this instance, its natural meaning being the and a doubt arose whether he was competent to 


offence defined in section 378 of the Indian mix appeal; m MEM 
Penal Code which covers all the offences between Delhi and Bhatinda passed direc the 
punishable under the four following sections Ferozepore District, the Sessions Judge of Feroze- 
of the Code. That reason, however, does pore had jurisdiction to hear the appeal. 

not exist in the case of the offences of Criminal-appeal referred by the Sessions 
dishonest misappropriation and cheating Judge, Ferozepore, with his letter No. 23, 
and the terms describing those offences dated the 21st June 1921, tor the orders of 
must be given their ordinary meaning, the High Court with regard to the Sessions 
that is to say, the offences of dishonest Judge’s jurisdiction to hear the appeal. 
misappropriation and cheating, as defined Mr. D. R. Sawheny, for the Petitioner. 
in the Penal Code, in their aggmavated as Mr. D. C. Rali, for the Respondent. 


well as their simplest forms. JUDGMENT.—The petitioner in this case, . 


I may add that the learned Judges Mr Lazarus, was a Guard on the North- 
of the Madras High Court follow a Bombay Western Railway. He was with the train 
ruling said to be reported in the Criminal coming from Delhi to Ferozepore on the 
Law Journal, which is not available to me 22nd of December 1920; when some hats 
and that in the Lahore High Court Mr. were stolen from a hat-box, belonging to a 
justice Martineau held the same view in passenger, which was deposited in the brake- 
Emperor v. Rab Nawaz (4). No reasons van. He was suspected Mf having stolen 
for the decision are, however, given in the them and later on, after he was accused of 
last case mentioned which is based solely the theft, he produced four hats from two 
on a previous ruling of the Chief Court different places. He was convicted on the 
of the Punjab cited as reported in a pub-  r3th June 1921 by a Magistrate, First Class, 
lication described by the letters P. W. R., at Ferozepore. The theft was said to have 

occurred somewhere between Delhi and 


(3) 47 Ind. Cas. 6581 4r M. 533; 19 Ce L. J. Bhatinda. As a considerable part of that 
i^ 5g Ind. Cas. 854; 1 L. 612i 22 Cr. L. J. line passes through the territory of Patiala 


X50. . State, a doubt was felt, on his appeal being 
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filed in the Sessions Court at Ferozepoze, 
whether the; Sessions Judge of Ferozepore 
had jurisdiction to try that appeal or should 
it have gone to the Political Agent, Phul- 
kian State, who has the powers of a Sessions 
fudge for hearing appeals in criminal cases 
with regard to the offences committed in 
any part of the State territory 
fications Nos. 515 and 516 I. B., dated the 
17th March 1913). l 

The Sessions Judge referred this matter 
to the High Court. On the 9th December 
1921, Mr. Justice Abdul Raoof passed an 
order, calling upon the learned Sessions 
Judge to enquire and let this Court know 
whether during its journey from Delhi to 
Bhatinda the Railway in. question at any 
time passed through the Ferozepore District. 
A report, dated 16th May 1922, has now 
been received, showing that the main line 
between Delhi and Bhatinda does pass, 
for about two miles, through-a portion of 
the Moga Tahsil of the Ferozepore District. 
On this report it is clear that the appeql 
. can be heard by the learned Sessions Judge 
-of Ferozepore, under the provisions of section 
183; Criminal Procedure Code, as the offence 
is said to have been committed during a jour- 
ney and the train in question passed through 
Ferozepore territory duriug a part of that 
journey. Thus, the Court at Ferozepore 
has as much jurisdiction as the Court of the 
Political Agent, no matter at what point 
in the course of that journey the said offence 
was committed. ab l 

It is directed, therefore, that the appeal 
may be heard and decided according to law 
by the Sessions Judge of Ferozepore, to 
whom the records will be returned. 

Z. K. Order accordingly. ` 


A magih ene 


MADRAS HIGH COURT.. 
CRIMINAL REVISION Case NO. 259 OF 1922, 
CRIMINAL REVISION PETIIION NO. 229 © 
mn /OF 1922. 
- . Novemb r 24, 19:2. i 
. Pres ni Sir. Walter Schwabe, Kr., 
ON . Chief Justice. 
A, V, SRINIVASALU REDDIAR AND 
ANOTHER—ACCUSED—PETITIONERS 
E . Versus T < 
GOVINDA: GOUNDAN-—COM .LA NANT 
|^  —RESPONDENT. ! 
. Penal :Cede (Act. XLV of 1860), s. 379— Theft, 


what conslitutes— Removal »n bona fide assertion | 


of right. 

If there is a taking under a colour of right, or, 
iu other words, under a bona fide claim, the taking 
cannot be dishonest or felonious, that is to say, 
itis not theft. It is immaterial whether the claim 
is good or bad. [p. 800, col. r.] 

It may be material in considering, as a question 
of fact, whether the claim was a bona fide claim, 


(vide Noti- «to consider whether or not there was any right at 


all, because the complete absence of right and 
circumstances, such as the Court would be justi- 
fied in saying could not have led any reasonable 
man to a belief that he had aright, would becogent 
matters to consider in arriving at the conclusion 
whether the claim was a bona fide -claim or not. 
[p. 800, col. x.] 


‘A certain kind of long grass growing in a village» ` 


tank used to be divided among the proprietors. 
One of the latter sold his land’ to accused. The 
latter asserted his right to a share in the grass 
but his vendor and the other proprietors denied 
this right. When the grass was being cut, 
accused removed a portion of it, aud it was not 
found that the portion removed was in excess «f 
the share claimed by him : 

Held, 
fide claim the accused could not be held to have 
been guilty of theft. [p. 800, col. 1.] 

Petition, under sections 435 ani 439 of 
the Code of Criminal Procedure, 1898, pray- 
ing the High Court to revise the judgment 
of the Court of the Personal Assistant Deputy 
First Class Magistrate, Cuddalore, in Crimi- 


nal Appeal No. x of 1922, preferred 


against the judgment of the Court of the: 


Stationary Second Class Magistrate, Tindi- 


.vanam Taluk, in C. C. No. 518 of 1921, ` 


Messrs T. .Rangachariay and E. V. 
Sundara Reddi, for the Petitioners :— 


The petitioners have been convicted of ` 


what is called a technical theft, for having 
temoved vishal grass, cut and stacked on the 
tank-bed pf an irrigation tank in a ryotwari 
village. The vishal grass (long grass used for 
thatching purposes grown on tank-beds), 
was enjoyed in ten shares. The petitioner 
having purchased lands of one of the share- 
holders claimed to have one-tenth share in 
the grass also. In assertion of this claim 
he removed the grass from the tank bed 
which had been cut and stacked by the 
Shareholders. There is no evidence to show 
that the petitioners removed a larger quan- 
tity than the disputed claim would warrant. 
Petitioner acted in the exercise of a bona fide 
claim of right. The lower Court took the 
view that the question of dona fides might 
well „arise only as between the petitioner 
aud. the shareholder whose lands he has 
purchased. Ing this case the shareholders 


that the removal being under a bona 


La 
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Combined together and resisted the claim 
of the petitioner. It is, therefore, wrong to 
say that the question of bona fides wili not 
arise as between the petitioners and the 
other shareholders. Unless. the claim is 
found to be a mere pretence the Court will 
not convict one of theft. If the removal 
was in the assertion of a bona fide claim of 
right, it isnot dishonest and, therefore, the 
essential ingredient of theft, dishonest in- 
tention, is absent and the act does not 
amount to theft. The claim may turn out 
.to be well-founded or not, but if the peti- 
tioner bona fide believed that he had the 
right his act will not amount to theft. The 
decision i in Suraj Ali v. Arfan Alt (1) is,an 
authority for the proposition that if there 
be any fair.pretence of property. or right in 
the accused the Court will direct an acquit- 
tal. I also. rely upon the passages quoted 
therein from Sir.Mathew Hale's Pleas of the 
Crown, pages 508 and 509, and Sir Edward 
m s Pleas of the Crown, Volume II,page 

59 
been followed: in this country also and that 
there is no material distinction between the 
‘English Common Law definition of Lar- 
ceny and the definition of Theft in the Indian 
Penal Code. Harendra Narayan Das v. 
Ramjan Khan (2) See also Hart Bhwimah v. 
Emperor (3) and Dhirendra Mohan Gossain v. 


Emperor (4). The petitioners are entitled 
to an acquittal. 
Mr. J «C. Adam, for the. Crown.;— : 


The petitioners cannot be said to have 
acted in the exercise of a bona fide claim of 
right. 'They went with a large body of men 
armed with sticks in broad day light and 
removed the grass. The inannef in which 
a right is exercised is one of the circumstances 
to be taken into consideration in, coming 
to aconclusion on the question of bona fides. 
The petitioner also removed far more than 
the share which he claimed. The petitioner 
bought the lands with the knowledge of 
the ‘dispute. The facts of this case do ‘not 
support the plea of a bona fide assertion of 
rigat, The petitioners were, therefore, riglit- 
ly convicted. 


Mr. S; f. 3Srinivasagopalachariar, for the. 


(1) 36 Ind. Cas. 136; 44 C. '66; 20 C. wW. N. 1279; 
17 Cr. L. J. 456. 

(2) 23 Ind. Cas. ig 41 C. 43519 C. W. 
397; 15 Cr. L. J. 

(3 S GW. NL 874: 2 Cr. Te J. 836. 

() 5 Ind. Cas. 794i 14 e W. N. 408; II E 
Bae J. 248. 
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dayam rights in the village are enjoyed 
in ten` 


grass. 
and removed the vishal.cut and stacked by'. 
. the 
| this case do not support the plea of. bona 
fides at al." 


The law of theft stated therein “has ` 


-gBrass. 
‘of the other sharers and it. is: quite clear 
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Respondent.—The Samu- 


and these “included _the 
The first peti- 


shares, 
tight to .the vishal grass. 


tioner claimed to have acquired the right 
.by reason of the purchase of lands belong- 
ing to one of the shareholders. 
dayam is an.independent and transferable 
right. 
, first petitioner had purchased did. not sell 
. his Samudayam right. The petitioner was 


‘The Samu- . 


The shareholder whose lands the 


aware that he had noright thereto 


‘and removed far more than the share to 
; which he may.in any calculation be entitled 
and deprived the watchman and the cutters 
_of the shares to which they were entitled, 


as for their remuneration, in the cut vishal 
The accused went with a large crowd 


shareholders. The circumstances of 


The conviction must stand. 
ORDER. —In this case’ the Ist accused, 


“a land owner and the 2nd accused, his agent, 
-have been found guilty of theft. The facts 
. of the case, so far as:they are televant, are , 
these. 
‘land from: ^P. W.. 
‘situated in a village. 
in that village where there is grown a large 
quantity of vishal grass used for purposes 
‘of thatching. The iand-owners‘of that vil-" 


: The “Ist accused. bought some 
No. 2. That land is 
There is a large tank 


lage have rights to that grass, and it appears 
to be'the custom to allow the grass to grow 
for several years and then cut it and divide 


-it, first allowing so much of the cut grass 
‘to the actual cutters of the grass and so 
‘much to persons employed to. watch the 
-grass during the years in which it has been 
‘growing. There are apparently some ten 
persons anned tosharein . this. ‘grass. P. 
. W. No. 
-sold his "ig to the Ist accused, .the Ist 
‘accused claimed, no,doubt bona fide, 
"with that land. went the right to the share 
.of this grass. 
-hand, contests that he sold the land without 
-this right and that the right is severable 
‘from the land and, that, although he sold 


2 was one of them. He. having 
that 
P. W. No. 2,.0n the other 


the .land, he kept the right to the 


In. this he has the support 


‘that he and they intended that tbe- rst 
accused- should have no share whatever in 
that grass. When. the reaping. had pro- 
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: ceeded for a comparatively short time, some 
three days owt of the usual fifteen occupied, 
the Ist accused taking the law into his own 
hands, either went himself or sent the 2nd 
accused with a large body of men with in- 
structions to remove a quantity of the grass 
that had already been cut and stacked. 
Both the accused have been convicted of 
theft and fined. l 

Theft is defined in the Indian Penal Code 
thus: "whoever, intending to take dishonestly 
any moveable property out of the possession 
of any person without that person's consent, 
moves that property in order to such taking 
‘is said to commit theft” and sections 24 
and 23 define the meaning of the word “ dis- 
honestly." With small, and for the pur- 
poses of the present case immaterial, varia- 
tions, that definition is a statement of the 
Common Law of England as tolarceny as it 
existed at the time of the Code. The defi- 
nition of larceny intheCommon Law of Eng- 
land is correctly stated thus in Archbold's 
Criminal Pleading,  ''The wrongful ar 
‘fraudulent taking and carrying away per- 
sonal goods of another from any place, with 
a felonious intent to convert them to the 
taker’s own use, and making them perma- 
nently his own property, without the con- 
seat of the owner." The word “ felonious " 
in this definition means that there is no 
* .colour of right to excuse the act; and the 
“ intent'' being to deprive the owner, not 
temporarily but permanentlyof his property.” 
In the Penal Code the word “ dishonestly ” 
takes the place of the words '' with a felon- 
ious intent" in the English Common law 
definition. If there is a taking under a 
colour of right, or, in other words, under a 
bona fide claim, the taking cannot be dis- 
honest or felonious, that is to say, it is not 
theft. It is immaterial whether the claim 
is good or bad. It may be material in con- 
sidering as a question, of fact whether the 
claim was a bona fide claim, to consider 
whether or not there was any right at all, 
because the complete absence of right and 
circumstances, such as the Court would be 
justified in saying, could not have led any 
reasonable man to a belief that he had a 
tight, would be cogent matters to consider 
in arriving at the conclusion whether the 
.claim was a bona fide claim or not. In this 
.case it is to be observed that the learned 
Magistrate.disposed of the matter by saying 


that the question of bewa fide-cannot arise 
where the matter affects third parties. He 
took the view that such question might well 
arise as between the rst- accused and P. 
W. No. 2 from whom he bought 
the land, but as there were third parties who 
were also entitled to a share in tbe grass in . 


«question, the question of bona fides could 


not arise. I have no doubt that this is an 
entire misconception of the principles to be 
applied to such cases. On that alone I 
should be satisfied that this conviction could 
not stand. But, here, I have before me 
all the necessary facts ; indeed they are not 
disputed and I am consequently in a position 
to dispose of the matter. That the Ist 
accused claimed a: right to a share of this 
grass there can be no doubt, for he claimed 
it openly. That P. W. No. 2 and other 
sharers meant to prevent him from having 
any share of that grass is equally clear 
and admitted. I am satisfed that he went 
there himself or sent his men to take the 
grass as being his or rather claiming it as 
his. It is suggested that he took so much 
that he could not have been exercising a 
bona fide claim ; but Ican not find that from 
an examination of the evidence and the 
findings in this case. In such matters the 
‘Court cannot go into niceties of calculation 
and arithmetic. It has to look at the broad 
question of whether this was theft and whe- 
ther this man wes a thief or not? The fact 
that he took a large amount of grass which 
under no calculation could be the right 
amount would be a very cogent thing to 
consider ; but, whether in taking what he 
did, he. made a proper allowance for the 
watchman or whether he allowed the right 
amount in his calculation for the exact 
number of shareholders—considerations of 
that kind are. in my judgment, entirely out- 
side the purview of the Court considering 
this question. In my judgment this case 
is a case that ought not to have been brought. 
The parties have got their civil rights. I 
do not wish it to be understood that I in 
any way approve of the high-handed action 
of the rst and the 2nd accused ; but, in my 
judgment, it is quite an erroneous view of 
this case to hold that it is theft. 

On these grounds this revisicn petition 
must be allowed, the convictions must be 
set aside and the fines refunded. 

V.N.V. ow Petition allowed. , 


\ 
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LAHORE HIGH COURT. 
SECOND CIVIL APPEAL No. 1593 OF I9IQ. 
May 17, 1922. 
Present -—Mr. Justice Martineau and Mr. 
Justice Harrison. 
June 6, 1922. 
Present.— Mr. Justice Scott-Smith. 


JWALA SIN GH—DEFENDANT—APPELLANT | 


VETSUS 
TEJA SINGH—PrAiNTIFF, SOHAN 
SINGH AND OTHERS—DEFENDANTS— 
RESPONDENTS. 

Construction of document—Morigage-deed— Re- 
demption clause— Evidence Act (I of 1872), s..65 
' —Secondary evidence admitied by Trial Court, 
. Appellate Court, whether can reject, 


A mortgage-deed contained the following clause : 
“The agreement is that I shall redeem the property 
` on payment of the above mentioned sum (7.¢., the 

principal money) within three years and shall 
pay interest at the rate of Re. 1-6 per cent without 
objection. The mortgaged havelt shall remain 
` in possession of the mortgagee who shall be res- 
ponsible for repairs, etc;" 

Held by the majority (M artineau, J., dissenting), 
that the conditions as to redemption on payment 
of the mortgage-money was complete in itself and 
the mortgagor was not bound to pay interest as 
a condition precedent to redemption.[p. 803,col. 2.] 

Aulia Khan v. Kanshi Ram, 17 Ind.-Cas. 677; 

45 P. R. 1913; 25 P. W, R. 1913; 145 P. L. R. 1913, 
ed upon. 

Per Harrison, j.—Where secondary evidence 
is produced before the Trial Court and no objection 
is taken either by the opposite party or by the 
Presiding Officer, it is not open to the Appellate 
Court to reject that evidence. [p. 800, col. 2.] 

Akbur Ali v. Bhyea Lal Jha, 6 C. 666; 7C. L. 
R. 497; 3 Shome L. R. 260; 3 Ind. Dec. (N. S.) 432, 
Kishori Lal Goswami v. Rakhal Das Banerjee, 31 
C. x55 and Chimnajt Govind v. Dinkar Dhondev, 


11 B. 320; 11 Ind. Jur. 342; 6 Ind. Dec. (N. S.) 209, 
relied upon. 


Second appeal from a decree of the 
District Judge, Rawalpindi, dated the 6th 
January 1919, varying that of the Subordi- 
nate Judge, Second Class, Rawalpindi, dated 
the Igth June 1917. 


Mr. Badruddin Kureshti, 
Dayal, for the Appellant. 

Mr. Anant Ram, for Mr. Gobind Ram, 
for the Respondents. 


JUDGMENT. 

Harrison, J.—(May 8, x922)—The plaintiff 
in this case being the successor-in-interest of 
the mortgagor sued to redeem a house and 
claimed to be entitled to do so on payment 
of Rs, 180, The TuS ‘Court gave him a 


gI 
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for Mr. Devi 


decree conditional on payment of Rs.. 450 


‘which sum was reduced to Rs. 80 by the 
learned District Judge, thatesum to be 
. paid. to one Sphan Singh, a subsequent 
mortgagee from Jawala Singh, the contest- 
ing defendant. Jawala Singh appeals and 
claims Rs..2,240. 

The facts are that in his plaint the plaintiff 
disclosed one, mortgage only as against 
himself effected by Sukhu in the year 1850 
in favour of Kalyan Singh, father of Jawala 
Singh, and he contended that he was entitled 


. to redeem on payment of the principal sum 
secured by this mortgage without the pay- 


mentofanyinterest. Jawala Singh contend- 
ed that not only was he entitled to the 
principal but also to the interest on this 
mortgage of Rs. 180 and also stated 
that he had redeemed a previous mortgage 
of Rs. 50 in favour of one Jai Singh and 
that he was entitled both tothe principal 
and the interest on this first mortgage also. 
The questions to be decided are whether 
he is entitled to any sum on this first mort- 
“gage and whether he is entitled to receive 
the interest as well as the principal on the 
second mortgage effected in favour of his 
father before the property can be: redeemed. 

` Plaintiff denies all knowledge of the first 
mortgage and in order to prove its existence 
. and the allegation that it had been paid off: 
by Jawala Singh’s father a copy was produced 
in the First Court and some oral evidence 
was tendered as to the payment. The 
learned District Judge, holding that although 
no objection had been taken to this copy 
the plaintiff should have fulfilled the neces- 
sary conditions laid down in the Evidence 
Act and should have secured the productioft 
of the original, disallowed the secondary 
evidence altogether and held that this first 
mortgage was wholly unproved. It has 
been laid down in Akbur Ali v. Bhyea Lal 
Jha (1), Kishori Lal Goswami v. Rakhal 
Das Banerjee (2) and Chimnajt Govind v. 
Dinkar Dhondev (3), that when secondary 
evidence is produced in the First Court and 
no objection is taken either by the other 
side or by the Presiding Officer it is not 
open to the Court of Appeal to reject that 


(ir) 6 C. 666; 7; C. L.. R. 497; 3 Shome. I, R; 
260; 3 Ind. on (s. S.) 432. 
(2 31 Č. 15 


C E II B. 2 Ir Ind. Jur. 342j 6 Ind. pss 
N 209. 
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"evidence. Following these decisions i find 

that the copy should not have been rejected 

by the District Judge. ' This merely shows 

that in the year 1870 befgre the execution 


-otthe mortgage in favour of Jawala Singh’s 


father a previous mortgage for Rs. 50 had 


" been effected in favour of Jai Singh. Ab to 


redemption from JaiSingh or, as Counsel 


- wishes to. put it, the purchase of the rights" 


of. Jai Singh by Kalyan Singh, . there is no 


evidence beyond the. oral. statement of 
one Lal Singh, son of Jai Singh, who says 


that. he heard. that before his birth his 


“father had been paid Rs. 55 by the father 
-of.Jawala Singh. On this evidence Jawala 


-ancient document. 


- he-has' not attempted to. prove. 


Singh asks for a finding that because he is 


‘now in possession of a copy of that document 
-he is entitled to payment of the principal ` 


-and-dnterest for 46 years. He has not 
‘gone into the witness-box himself to explain 
“how he came by the copy nor has he attempt- 
. ed to tender the original mortgagor or rather 
:his.son to’ state what he knows about this 
There is some Hindi 
: writing on the.back of the copy of whiclf 
-he has put in no transliteration and which 
It is, in 


- my-opinion, just as probable and in fact 
- more-probable that the original mortgagor 


paid-off this mortgage if it has been paid 


off, than that Jawala Sitigh’s father did zo. 


The ev.dence of Lal Singh is, m my opin‘on, 


~ 


quite valueless and although it is doubtless 
difficult to produce evidence-as to what ` 


, happened or:did not happen 40 years ago 


or “more, this is not, in my opinion, any 


" reasou for allowing a. man on the mere 


- production of a copy of an ancient mortgage- 


-deed- to. claim-the - who'e amount Which 


. would be due on that deed, if it be still alive, 


 and.this- more especially: when h 


> the: original document in his. possession. 


In his statemezt before the framing of. 
iss" es: Jawala Singh said vaguely that his 
father had redeemed this mortgage in the 
year 1881. The original, which bears no 
endorsement whatever, was obtained by the 
District Judge- froth the- record- -room, 
being: found on thé record of an old objec on 


in execution, which was made by Jai Singh, . 


. and all that this shows is that the mortgage ~ 


' was alive in May 1870 or six mouths before 
In. 


the second i x was effected. 


the, absence .of any evidence woith the 


game. that this. first mortgage still subsists - 


= | INDIAN CASES, 


has not _ 


it 


/ 
A925 


aud that jaala Singh : has : acquired auy 
sort of rights under it, I find that he- iè nct 
entitled to any payment on its account. 

The sécond point of whether interest is 
payable in addition to the principal as a 
condition of redemption depends on the 
interpretation placed Spes the foliowing 
words :— ; 

“ Aur tkray yeh muharar kiya ki mublagh 
mazkur (Z. e., Rs. x80) andar arsa tin sal ke 
ada karke fakh-ul-rahn karlunga aur sud b 
hisab fi sadi ek rupiya chheanna bila uzar 
-ada kar dunga auy-haveli marhuna par qabza 
murtahin. ka. rahiga aur marammat shikast, 
etc., ba zimma murtahin hogi.” 

Counsel has quoted many authorities such 
as Mota Singh v. Bishen Singh (4), which 
relates to the question of post diem interest. 
This is not the question here and I am only ` 
concerned with the: meaning of the plain 
words used, for the intention of the parties. 
can only be discovered from the words 
which they themselves used. Now, although 
the mortgagor undoubtedly bound himself 
to pay interest, he did so in a clause subse- 
quent to and, in my opinion, disconnected 
from the clause regarding redemption and . 
the words in which the conditions of redemp- 
tion are laid down are that on payment of 
mubligh mazkur, i.e., Rs. 180, principal, the 
land can be redeemed. It appears to me 
.to be useless to argue that business-men 
usually make the payment of interest a 
condition of redemption or that it is very 
foolish not to do so. The document clearly 


. and in definite words says that on payment 


of Rs. 180 the house can be rédeemed. It 
is unnecessary to discuss what further 
remedy tBe mortgagee has and how he is 
to set about realising the interest, if any, 
which may be due to him. The deed says 
that the house may be redeemed on payment 
of Rs. 120, and only one interpretation . can 
be placed upon these words. 

Tie amount payable has been altered by 

the addition of the cost of re-building and the 
deductien of the value of the old materials 
«f the house, and the decision on this point 
is a finding of fact, 
. l,therefore, find, agreeing with the learned 
: Distiict Judge, that the plaintift is entitled 
to possession of the house on payment of 
(4). 32-Ind, Cus, PA 5 P.-R. 1916 23'P. W. 
. 1916. š E 
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Rs. 80 and,tbat this sum will be-paid t 
Sohan Siazh, the suisne mortgagee of Jawala 
. Singh, and would dismiss the appeal with 
costs. rt 
Cross-nbjections were put in by Sohan 
Singh, but he did not appear hismelf at the 
hearing nor was he represented by Counsel. 
They are, theretore, dismissed. . : 


* 


Martineau, J.—(May i7, 1922).—I agree 
with my learned brother that Jawala Singh 
' has not proved that his father redeemed 
the property from Jai Singh or purchased 
Jai Singh’s rights, and that he is ‘not 
entitled to be paid anything on account 
of Jai Singhs mortgage of. the 13th 
February 1879, | . i k 
. But I regret that I am unable to agree 
with my learned brother on the second 
point, namely, the question as to whether 
interest is payable in addition to the princi- 
pal of the mortgage of the 20th’ December 
I870 as a condition of redemption. In my 
opinion the sentence in'whiclr the mortgagor 
says that he will redeem in three years on 


payment of the amount previously mention- 


ed, that is, the principal, should be read 
along with the sentence immediately follow- 
ing, in which he says he wiil pay interest at 


the rate of Re. 1-0 per cent, and the intention . 
' gagee would-retain possession of the mort- 


of the parties to the mortgage was that the 
mortgagor in order to redeém would have 
to pay interest as well as.the principal, 
although the deed was careless!y drafted. 


The deed contains no clause regarding ‘the. 


` right of the mortgagee to hold the mortgagor 
personally liable for the interest if it was 
not paid, and it seems to me improbable 
‘that such a stipulation would have "been 
omitted if the intention had been that the 
property could be redeemed on payment 
of the principal only. AP. 
As the difference of opinion arises on-a 
peint of law, namely, as to the ‘construction 
of the document of the 20ín December 
1876 by which the property that the plaintiff 
seeks to redeem was mortgaged, I propose 
that, if ‘my learned brother’ agrees, the 
question whether under the terms of that 
document interest is payable in addition 
to the principal as a condition of redemption 


be referred to a Third Judge under the 


provisions of section 98 of the Civil Procedure 
. Code. is o ‘ f 7 - , a "s 
Harrison, J.—(May 17, 1922):—1 agree, 
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$08 
Mr. Devt Dayal, ` for the Appellant. 
- $UDG MENT. te 
Seoti-Smith, J.—(June -6, ~1922)-~In 
this appeal the Judges who constituted 
the Division, Bench have differed ‘on 


.& point of law which has been referred 


“asa condition of redemption. 


to meas 2 Third Judge under the 


‘provisions of section 98 of the Code of Civil 


Procedure. The suit out of which the 
appeal arises was one for redemption of a 
mortgage, and the question referred is 
whether under the terms of the deed of 
mortgage of the 20th December 1870, 
interest is payable in addition to the principal 
The relevant ^ 
terms of the deed of mortgage are set forth 
in detail in the order of Harrison, J. After 


‘reading the mortgage-deed and hearing 


what Mr. Devi Dayal has to say on behalf 
of the appellant, l have no hesitation in 
agreeing with the opinion-of Harrison, J., 
that under the terms of the mortgage-deed 
interest is not payable in addition to the 


"principal as a condition of redemption. 


There are four conditions in the deed of 
mortgage, (I) that within three years tha 
mortgage would be redeemed on payment 


“ot the mortgege-money, Rs. 180, (2) that 
“the mortgagor would pay interest at the 


rate of Re. 1-5 per cent; (3) that the mort- 


-gaged havelt and (4) that the mortgagee 


- was held that tpe covenant, to pay interest 


would be respousible for repairs. All these ` 
conditions are, in my opinion; quite. distinet, 
The condition as to redemption on-payment 
of the mortgage-money is-complete in itself, 
Ihe condition as to payment of ‘interest 
coastitutes a separate covenant, and I can 
see nothing in the deed -which makes jie 
obligatory on the mortgagor to-pay interest 


as a condition precedent to redemptidn, 


‘Every case of this sort must be décided on 


its own merits and the cases cited by Mr, 
Devi Dayal are not in point. Aulia Khan ` 
v. Kanski Ram (5) was a case in-which'-it 


was quite distinct. and ‘that- redemption 


‘could be effected on payment of the principal 


' 1913; 145 P.L. R. 1913.” 


mortgage money only. In the present case 
also I am.clearly of opinion that redemption 
can be effected on payment’ of the principal 
mortgage-money only, In accordance, there. 
fore; with the provisions of section 98 of the 


(5). .17 Ind. Cas. 677; 45 P. R. 1913; 25 P: WOR, 
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according to the opinion of the majority 


. of the Judges, who heard the appeal; and the 
. appeal .is dismissed with , Costs. 


Counsel 

has not appeared before mie on. behalf of 

the plaintiff-respondent. 
Z. K.. 
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‘NAGPUR j UDICIAL COMMISSIONER’S 
; COURT, 4 
SECOND CIVIL APPEAL No. 358- B. 
; OF 1921. : dg 
December 16, 1922. | 
Present . —Mr. Kotwal, AT. C 
; SHAMRAO  DEWAJI— PLAINTE — 
APPELLANT  . 
VETSUS . i 
PANDURANG AND ANOTHER— 
DEFENDANTS-—RESPONDENTS. 
Transfer of. Property Act (I V of 1882), s. 76— 
^ Mortgage of land with Sindi 
. liability of, to account for produce. 
. It cannot be said as a rule that Tadi Boi Sindi 


trees is ordinarily a soutce of income and that the 
mortgagor of a land on which there are Tadi trees 


` can claim any profits on account of Tadi which it 
- is. possible to tap from the trees. 
. Sver, claim the profits if it is proved that the trees 
. were actually tapped in any year. [p. 805. col. 1.] 


He can, how- 


ÍNDÍAN CASES: 


-. Civil Proceduge Code the point is decided’ 


, Geo 
as ie P. profits, «The iwe Courts 


have allowed profits at the rate of Rs. 350 
a year. The only y issue material to the point: 


. now for decision is, '' whether the.field was 


.given to plaintiff on an ora! 
to credit Rs. 150 as Makta per year. 


.fegarding the annual profits -is, 


_ rent. 


agreement 
If not, 
to what amount are defendaifis entitled to 
get credit?" All that the Trial Court writes 
“since the 
mortgagee has kept no regular accounts 
nor there is any evidence that he has used 
his best endeavours to procure sub-tenants 
the defendants can claim a fair occupation 
Had: it been proved that plaintiff 
cultivated the mortgaged land and had he 


‘maintained a systematical account he would 
. have been charged the net profits of his cul- 


' 
'e 


trees—M origagee, l 


Appeal from a decree of the District 


judge, Amraoti, in Civil Appeal No. 9x of 
1921, dated the 28th April r92r. 
Mr. R. R. Jaiwant, for the Appellant. 


T D. T. Mangalmurti, for the Respond- 


© JUDGMENT. —The plaintiff sues on æ 
mortgage, dated the 28th January 1909, 
the property mortgaged is a field and a 
house. The. plaintiff was admjttedly in 
possession of the field from the year 1913-14. 


tivation, but, as he has not maintained any 


. account, the ends of justice would be met by 
allowing a fair occupation rent...... Taking 
. all. the circumstances into consideration i 
. allow Rs. 350 per annum as fair occupation 


rent of the land”. . What the circumstances 
are is nowhere mentioned in the judgment. 

The lower Appellate Court found that there 
were some 500-or 1000 Sindi trees in the 


‘field which could produce Tadi, and even 


granting that the field is wholly waste the 
trees alone would bring an income of nearly 
Rs. 350, The lower Appellate Court writes 
in this connection : , “The evidence of the 
defendants coupled with the admission of 
the plaintiff of the existence of the Sindi 
trees would show that the estimate. of 
Rs. 350 a year as the income allowed by the 
lower Court is not excessive. The first wit- 
ness of the defendant has deposed that the 
Sindi trees themselves would bring in an 
income of R$. 300 or 400. The second wit- 
ness had deposed that these trees were takeu 
on lease by a Dhed for one year for Rs. 300 
and in another for Rs. 350 and that.he was 
a, partner with-that Dhed. : ‘The third wit- 


. ness has deposed that the Makta of the field 


He pleáded that he was in. possession under. 


a lease given by the mortgagors on a Makia 
of Rs. 150 a year and that this amount was 
agreed to be applied towards the mortgage- 
. debt. The lower Courts have found that 
the lease is not proyed and held that the 


„plaintiff. is to be treated as. a mortgagee in ` 


` possession and is bound to account for the 
"profits of the field. : "This finding is accepted. 


The defendants claimed credit for Rs. . 600 -ment. At the same timé, however, 


would be-Rs. 400 or Rs.500. Now even grant- 
ing that the field islargely waste as deposed 
by the pleintiffs witnesses, it seems that 
the Sindi trees alone would bring an income 
of nearly the full amount allowed by the 
lower Court and that, therefore, that amount 
is not, in any way, excessive. The learned 
Pleader for the appellant has referred to 
the District Gazetteer according to which 
letting value is only seven times the a 
this. 
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can only be considered as an average, vertence- -to the above remasks. — Costs dn 


and in the present case where. there 


is an exceptional circumstance, viz., 


the ' presence of a large number 


of Sindi trees in the field, a much higher 
letting value could be assessed. I, there- . 
' fore, will not ‘reduce the amount allowed by 


"the lower Court". It may be. noted that 


1 


there was no reference in the pleadings td 
the Sindi trees or-to there being any income 
therefrom. 

. In this Court it is urged: by the plaintiff 
that the lower Appellate Court, is wrong in s 


allowing profits in respect of the Sindi. trees 


on the ground that they could produce 
Tadi. The lower Appellate Court seems ‘to 


havé assumed that as a matter of course 


Sindi trees can be made asource of income 
on account of the Tadi therefrom. “The 
assumption is not justified. Tadi can be 


tapped from Sindi trees only by a ‘person . 


holding a license from the Government for 


the sale of Tadi. Such.a license is taken 


generally only by persons who are by pro- 
fession dealers in spirituous liquor.. It re- 
quires the employment of men specially 
skilled in the art of tapping the trees. I do 
not think that the plaintiff in this case was 
called-upon .to take a license from the Go- 
vernment and engage in the business of 
tapping and selling Tadi. It is ‘said that 
he could have’ leased the trees to persons 
dealing ia Tadi and holding the necessary 
license. This he could, no doubt, have done, 
but the question is, were there any license- 
holders willing to lease the trees.and was 


there any demand for the trees. -© In my: 


opinion it cannot be assumed, as a_matter 
of course, that there were. Mor was the 
plaintiff bound, as contended, to prove at 
least that he had gone about for license- 
holders. It cannot be said as a rule that 
Tadi trom Sindi trees is ordinarily a source 


‘of income and that the mortgagor of land 
on which there are Tadi trees can-claim any 


profits on account of'Tadi which it is possi- 
ble to tap from the trees, though he can 
claim the lease money if it is proved that 


the trees were actually leased in any year. - 


It is not suggested that the plaintiff person- 


. ally tapped the trees at any time or leased: 


them to.a third person for tapping. 
I set aside the decree of the lower Appel- 


late Court and remand the case for a fresh 


decision as to the annual profits with -ad- 
: ] $ : e. E a 


this Court will abide- the result. . 
. Decree set aside. 


LAHORE HIGH COURT, - 
SECOND Civit APPEAL No. 2291 OF 1921. 
. -. August 3, 1922. 
| Present .—Mr. Justice Martineau. 
; MUHAMMAD, HASSAN—DEFENDANT 
— APPELLANT 
VETSUS' 
SOHARA AND OTHERS—PLAINTIFES 


— RESPONDENTS. 

Registration ‘(Aa (XVI. of 1908), ss. “58, 60— 
Evidenze- Act (I of -1872), s. 79—Certificate of 
registration —Proof—Certificate, whether proof of ` 
execuzion— Co-shavers— Adverse possession. 

. The genuineness: of ‘a ‘certificate. of registration 
must be presumed under section 79 of the Evi- 
dence Act, and the evidence of the Registering 
Officer is not necessary to prove it. [p. 857, col. 1.] 
+ Section 58 (a) ot the Registration Act does not 
require a Registering Officer to endorse an ad- 
mission of execution. Therefore, a certificate 
of registration is not, under section 60 (2) of the 


- 


“Act, evidence of such admission even though the 


admission is in fact mentioned in.the coe 
tp. 807, col. 2,] 

Hori Lal v. Thakur Bhagwan Bakhsh, 34 In 
Cas. 281 ; 19 O.C. 23, Rajmangal Misiv v. Mathur 
Dubain, 30 Ind. Cas. 576; 13 A. LJ. 88x ; 38 A. x 
and Salimatul Fatma v. K oylashpoti Narain Singh, 
17 C. 903; 8 Ind. Dec. f S.) 1147, approved of, 

Ajudhia Prasad v. Jagannath, Bakhsh Singh, 
38 Ind. Cas. 605; 20 O. C. 18, Thama v. Gobind ` 
Bilgi, g Bom I, R, 40x and Nitlyanund Aur v. Raj 


` Bullubh Ad yapurahit, 25 W. R. 267, dissented from. 


- 


Where a co-sherer in possession of joint prop- 
erty has by an overt act shown to his co-sharers 
his intention of holding the property for hiin- 
self. alone, .his possession does not cease to be, 
adverse to the other co-sharers merely because 
the names of thi latter are subsequently entered 
in the revenue papers as co-sharers: [p. 808, col. 1.] 

Akbar v. Tabu, 2@Ind. Cas. 805; 45 P. R. 1914; 
ro5 P. L. R. r914; 61 P. W. R. 1914, followed. 

. Dalip Singh v. Rannia, 29 Ind. Cas. 3 48; 25 P.R. 
1915; 20 P. L. R. i916; 215 P. W. R. 1914, disting- 
uished.: 

Obiter dictum :—The possession of a tenant does 
not become adverse by the mere fact of his repudi- 
ating the tenancy unless his repudiation is accepted 
by the landlord. [p.. 308, col. r.] 


Second appeal from a decree of the 
District'Judge, Multan, dated the r2th 
June 1921, athrming, except as regards 


^ oo 


ab 


‘the 8th-Marchergar. 


^e entered as owners. 
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. Khichiwala well, that of the Subordinate 


Judge, First Class, Muzaffargarh, dated 
‘Bakshi Tek Chand, for the Appellant. 
Lala Har Gopal, for the Respondents. 
JUDGMENT.—The land in suit was sold 

to defendant. No. 3 in 1919 by.Sohara and 

Piara, defendants Nos. 1 and 2, who are 

entered in the Revenue Records as joint 

owners with the plaintiffs. 'The latter sued 
for a declaration that they were the sole 
owners denying that Sohara and Piara had - 
any rights in the land, and in the alterna- 
tive they asked for a decree for pre-emption. 
The Subordinate Judge gave them a dec- 


` laratory decree. in respect of all the land 


except the land of the Khichiwala well, 
for which he gave a decree for pre-emption. 
The declaratory decree has been upheld. 
by the District Judge, and defendant No. 3 
has. preferred a second appeal to this 
Court, ; 

“The plaintiffs and Sohara and Pidra 
are the grandsons of Rai Khanan, the 
former owner of the land, the plaintiff's 
father, Fazal, having been "Rai Khanan's 
son. by.-one "wife and Sohara's and Piara's ' 
father, Wasaya, his son by another wife. 
Rai Khanan died in 1870, and disputes then 
arose between the sons by the two wives, 
the plaintiff’s father, Fazal, and his brother, 
Karam, contending that ‘Wasaya and his 
bfother, Jawaya, were illegitimate and had 
no. ‘right | to succeed to the property. In 
1871 the Deputy Commissioner decided 
that Wasaya and Jawaya were the legi- 
timate sons of Rai Khanan, and ordered 
that all the four sons of Rai Khanan should 
No change, how- 
ever, was madein therecords till 1878, when. 
an order P-27 was passed by the Tahsildar“ 
of Alipur, which shows that Fazal and 
Karam again denied that Wasaya, and 
Jawaya were the legitimate sons of the Rai 
Khanan, while Wasaya and Jwaya asserted 
their legitimacy and asked that they might 
be-entered in the records as owners along 
with Fazal and Karam. The Tahsildar 
found that Wasaya and Jawaya were in 
possession of only two wells, and ordered 
that they should be entered as co owners 
of the whole property but as being in pos- 


- session of only two wells and not of the rest 


of the land. That order was carried out. 


The plaintiffs maintain thet, notwithstand- 


INDIAN CASES.. 


 Bakhsh 


[1923 " 


ing the mutation effected in ‘accordance ` 
with the T«hsiMar's order of 1878, they 
remained in possession of the land in suit 
adversely to Jawaya and Wasaya, and they 
also allege that in 1897 Jwaya, Sohara 
and Piara executed a deed P-i by which 
they agreed to take certain shares in the 
land of the Khichiwala well, Paluwala well 
and Tahliwala well in full ‘satisfaction of 
their claim and gave up all rights in the ` 
remaining land. 

The Courts below have found the exe- 
cution of the deed P-1 to be proved, and the 
first question is whether there is evidence 


to support that finding. There is no evi- 


dence of the scribe or of any witness in 
whose presence the document was executed, 
but the Courts below rely.on the statement 
of one Khuda Bakhsh, who says that the 
seal of one of the attesting witnesses to 
the deed is that of -hisfather, Lal. This 
statement, however, would show only that 
Lal attested the deed and is no proof that 


Jawaya, Sohara and Piara executed it. 
‘Apart from Khuda Bakhsh's 


statement 
ali that the plaintifis have to rely on as 
proof of the execution is the Sub-Registrar’s 
certificate of registration. The learned 
District Judge has held on the authority 
of Ajudhia: Prasad v. Jagannath Bakhsh 
Singh (i) that that certificate is evidence 
of execution, and Mr. Har Gopal who, has 
argued the case for the respondents, has 


also referred to Thama v. Govind Bilal (2). 


and Nittyanund Kur v, Raj Bullubh 
Adyapuralit (3). On the other hand, Mr. 

Tek Chand on behalf of the appellant has 
relied on Hgvt Lal v. Thakur Bhagwan 
(4), Rajmangal Misir v. Mathura 
Dubain (5), Salimatul Fatima v. Koylash- 
poit Narain Singh (6) and some older 
rulings, in which it was held that the cer- 
tificate ‘endorsed by the Registering Officer 
is not evidence of execution. He also 
urges that the Registering Officer has not 
been called as a witness and that he is not 
shown, to “te dead; but as to this it is 


(1) 38 Ind. Cas. 605; 20 0. C. x8, 
" (2) 9 Bom. L. R. 401. 
(3), 25: W. R. 267. 
(4) -34 4nd. Cas. 281 ; 19 O. C. 2 
(5) 30 Ind. Cas. 326; 13 A. Jy. T 88r, ; 38 A. L 
j 17 C. 903; 8 led, Dec. (85. Sj (147. 


- 
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sufficient to say that the Registering Officet's 
evidence is not necessary to prove the cer- 
tificate, the genuineness of ‘which is to be 
. presumed under section 79 of the Evidence 
Act. The question is.what the certificate ' 
proves. l 

Section 6o. (2) of the Registration Act: 
provides that the certificate shall be admis- 
sible for the purpose of' proving that the 
document has been duly registered in 
‘manner provided. by the Act, and that 
the facts mentioned in the endorsements 
referred to in section 59 have occurred ‘as 
therein mentioned. The endorsements men- 
tioned in section 59 are those made under 
sections 52 and 58. Section 52 requires 
only that the day, hour and the place of 
presentation and the signature of every 
person presenting,a document for registra- 
tion, shall be endorsed on the document 
-at the time of presenting it. Section 58 
requires the following particulars to be 
endorsed on’ the document, namely,— 

(a) the signature and addition of every 


mission being made... Ordinarily, no doubt; 

a Registering Orficer does endoese on the do- 
cument the fact that the executant admits 
its--execution ; but section #8 does not 
require him toedo so, and I- think that if it 
had been the intention of the. Legislature 
to make it obligatory on the Registering 
Oficer to endorse on the document an 
admission of execution made by the exe- 
.cutant, ‘there would have been a clear 
provision to this effect similar to.the.pro-: 
vision in clause ,(c) for endorsing an 
. admission. of the receipt. of consideration. 
, I hold, therefore, that, as the law does not 
require a Registering Officer to endorse on 
the -document. on admission of.its execu- 
tion by the executants, the certificate of 
registration is not’ evidence: of such. an 
admission under section 60 of the: Regis- 


"tration Act even if the admission is infact : 


. mentioned in the endorsement.on the.do- 


cument. The certificate on. P-I is .con- 
sequently under the law no proof that 
Jawaya, Sohara and Piara admitted having 


person admitting the execution of the do-.: executed the document, and I find that 


cument, and, if such -execution has been 
admitted by the representative, assign or 
agent of any person, the signature and 
addition of such representative, assign or 
agent; 
(b) the signature and addition of every 
‘person examined in reference to such docu- 
2 under any of the provisions of the Act, 
an 

(c) any: payment of money or delivery 
of goods madein the presence of the Regis- 
‘tering O.ficer in reference to the execution 


of the document, and any: admission of re- - 


.ceipt of consideration, in whole or in part, 
made in his presence in reference to such 
execution, 

^. Now,. it is noticeable that, while clause (c) 
requires the Registering Officer to endorse : 
on the document any admission of receipt 
of consideration made in his presence in 
reference to the execution of the document, 
there is no similar provision in , clause -(a) 
. requiring him to endorse an admission 


of the execution, but: what he is required ` 


‘by clause (a) to endorse is the Signature 
.and addition of the pergon admitting the 
execution. There appears to me-to.be' a 
‘cledr distinction between’ endorsing the sig- 
nature of the person who admits £he execu- 
tion and endorsing the fact of. the ad- 


-the execution has not been proved. 

The next question is, whether the plain- 
tiff's possession has been adverse to defend- 
.ants Nos. I and 2. The lower Appellate 
. Court has found on .the evidence that 
defendants Nos. r and 2 never succeeded 
in getting possession of their share of the 
. peoperty left by Rai Khanan, and this find- 
ing of fact cannot be contested. . Defend- 
ants Nos. 1 and 2 were no doubt co-sharers 
with the plaintifis, and I do;not appreciate 
the distinction which tbe learned District 
Judge seeks to draw: when he says that 


it would be more correct to call them co- *. 


heirs: than co-sharers, but the plaintiff's 


.predecessors clearly denied the title of 
-Jawaya and Wasaya, the -predecessors of. 


defendants Nos. 1 and2, in 1871 after the 
death of Rai Khanan, and again in r878 
„in the Proceedings before the Tahsildar, 
and ‘they asserted their exclusive rights to 
the property openly in the ` presence of 
Jawaya and Wasaya. 

It is contended for the appellant that 
that assertoin was of no' effect, because 
mutation was in spite of it effected in favour 
of Jawaya and Wasaya, but I do notagree 
with this ‘contention. There -is nothing 
to show. that after the mutation the plain- 
tiffs or their predecessors in-any way changed 


p 
, 


# 


‘recorded as co-sharers. 


_ SAMPAT Ve MOTILAL. | 
‘their attitude and recognised the title of 
Jawaya and*:Wasaya. They continued as 
‘before lin exclusive possession of the land 
“in suit, and “I do-not see how the nature of 
their. possession, which became adverse 
"when they denied the title of Jawaya and 
:Wasaya, can be said to have been changed 
“by the mere fact of those persons being 


"(7); which is cited by Counsel for the 
‘respondents, is a case in point. In that 
‘case the owner in possession had by an 
‘overt act shown to his co-sharers that he 


“wanted to hold the land for himself alone, : 


“and it was held that the mere retention 
“by the Revenue Officers of the names of his 
- éo-sharers after the overt act had been 
done did not prevent limitation. from runn- 
‘ing against them and, that even a decree 


“in their favour, unaccompanied by actual 


‘effective assertion of their rights and the 
"taking of possession of those rights, would 
^not help them. 

Mr. Tek Chand has referred to Dalip. Singh 


v. Rannia (8), a case in which the persons. 


in possession of the land were lessees. "They 
‘had at one time.claimed to be proprietors, 
‘but on-the objection of the landlords 
‘their claim had been rejected by the Reve- 
‘nue Officers. They remained in possession, 
“but it was held that their possession had 
:not become adverse and that they had 
‘not acquired proprietary rights. That case, 


- however,-is not in point, as the position of 


“a tenant is not analogous to that of a 
co-sharer. ‘The possession of a tenant does 


. not become adverse by the mere fact of 
- his repudiating the tenancy 


unless his 
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*-repudiation is accepted by the landlord. 


&. It is urged by. Mr. Tek Chand that the 
-greater portion of the land was banjar, as 


-is remarked in the lower Appellate Court's 
-judgment; but this fact does not appear 
: tome. to make any difference. The whole 


: of the land in suit belonged to R&i Khanan, 
* “and there is no reason “or treating that 


-portion which is waste differently from 
the cultivated portion. The title to the 


* former must go with the title to the latter 
‘and when it is found that the plaintiffs 


(7) 22 Ind. Cas. 805; 45 P. R. 1914; 105 P, 


à L.R. 1914 ; 61 P. W. R. 1914. 


- (8). 20 Ind. Cas."348; 25 P. R.^1915; 20 POL. 


* 


kene 1916:.215 P. W.R. 1914. 


w 
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have by. adverse. possession acquired an 
exclusive title to the cultivated area they 
must also be held to have acquired an 
exclusive title to the waste. 

Nothing has beem said in argument with 
regard to grounds Nos. 5 and 8. 

I agree with the lower Appellate Court 
that the plaintiffs have by- adverse pos- 


Akbar v. Tabu *session become sole owners of the land 


in suit, and that, therefore, defendants Nos. 
I and 2 were not competent to sell it to 
defendant No. 3. The appeal is accordingly 
dismissed with costs. 


Z; K. Appeal dismissed, 


a aÓMnÀ 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
SECOND CIVI, APPEAL NO. 215-B or 1921. 
November 23, 1922. 

Present -—-Mr. Prideaux, A. J. C. 
SAMPAT AND ANOTHER—-DEFENDANTS 
‘Nos. 3 AND 4—ÀPPELLANTS 

f VEFSUS < 
MOTILAL AND OTHERS—PLAINTIFFS & 
DEFENDANTS Nos. I AND ?— RESPONDENTS. 
Agreement to sell— Consideration paid—- Vendee 
in bossession— Registeved deed not passed— Vendee, ` 
whether can resist vendor's suit for possession. 
Where a person agrees to sell his property to 
another who is already in possession and who has 
paid the purchase-money but there is no registered 
deed of sale, the vendee can successfully resist a 
suit for possession by pleading that there has been 
in his favour an agreement to sell the property 
whether the time for filing a suit for specific per- 
formance has expired or not. [p. 810, col. 2.] 
Venkatesh Damodar Mokashi v. Mallappa 
Bhimappa Chékkalki, 66 Ind. Cas. 868; 24 Bom. L. 
R. 242; (1922) A. I. R. (B.) 9; 46 B. 723, followed. 
- Gangabisan v. Tukaram, 2 Ind. Cas. 244; 5 N. 
L. R. 70, Jai Ram v. Balhrishnadas, 3 N. L. R. 
72, Jeyram v. Ganpati, 17 C. P, L. R. 19, cited. 
Appeal against a decree of the First 
Additional District Judge, Akola, dated the 


22nd March 1921 in Civil Appeal No. 250 
of 1920. 

Mr. A. V. Khare, for the Appellants. 

Dr. H. S. Gour and Messrs. G. G. Hatwalne 


‘and M. B. Niyogi, for the . Respondents. 


J UDGMENT.—The present appeal is filed 
by defendants Nos. x and 2. Second Appeal 
No. 232-B of 1921 is filed by the plaintiff. 


- Both appeals arise out of the same decision 


and this judgment will, therefore, dispose of 
the two. 
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l SAMPAT 7. MOTILAL, , 
^oc The plaint'ff’s story is, that the father of 
‘the defendant No. r sold a half share in 
Survey. No. 149 and a third share.in Survey 
Nos. 64 and fs of Mouza .Goregaon 
' Khurd, Taluq Akola. tc the plaintiffs father, 
Hiralal, by a registered sale-deed dated oth, 
April 1886 (Exhibit P-20). Ganu, the father 
-of defendant No. 1, also mortgaged his house 
"with Hiralal in 1889. In May ‘1907 the 
‘defendant No. T and the father of the. second 
„defendant, Motiram, purchased the property 
from the plaintiff’s father and Rs. 370 were 
paid in cash. No sale-deed was executed, 
but the plaintifs father, the present 
defendant No. 4, returned the sale-deed of 
1886 and the mortgage-deed of 1889 to the 
buyers and executed a receipt on.r3th May 
1997, giving the terms of the transaction. 
.'Ihe only thing retained by the plaintiff's 
father was a fourth share in the mango trees 
‘of Survey No. r49. Possession was given 
to the' defendants in pursuance of the agree- . 
‘ment evidenced by the receipt. The plain- 
tifs father and uncle, who was a party to. 
' the sale, brought Suit No. 299 of 1907 on the 
file of the Subordinate Judge, Akola, asking - 
-for cancellation of the sale and for possession 
‘of the fields in dispute. That suit was dis- 
. missed. The present suit has been brought by 
the plaintiff claiming possession of the half 
share in Survey No. 149 and two-thirds share 
in Survey No. 64, contending that the de- 
fendants are not entitled to retain possession 
_of this property, as their title is not supported 
,by a registered deed of sale. Itis also stated 
that as regards the plaintiffs own share 
-his father and uncle did not sell on account 
of. legal necessity. It is stated that 
the land in suit fell to the plaint'fs father's 
share in family partition.. Defendant No.3 
happens to be in possession of pot hissa No. 
2 in Survey No. 149 and has, therefore, been* 
added asa party. The plaintiff also claimed * 
damages at Rs. 200 a year for three years. 
commencing from I9017. ` 
. For the defence it was pleaded that as 
under the sale the defendants weré put in 
possession of the property, being given the 
title-deed, their possession could not now be 
‘disterbed, the alienation being binding on 
the plaintiff as the transactions took place 
for the benefit of the plaintifi’s family and 
in the ordirsry course of- business. The 
former suit is mentioned .and it is pleaded 
that the present is res. judicata. Mesne 
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profits for the year. 19 bi 17 “were said to be 
Rs..50 and in two succeeding g,yeats the crops 
were said to have failed. Defendant No. 3 
admitted to bê in possession of pot hissa.N o. 

2 of Survey No. 149.. 

In the Trial Court the suit was dismissed, 
the Judge holding that the decision in the 
earlier case bound the plaintiff and that he 
could not question the sále of May 1907, as 
the -defendants were put in, possession in 
pursuance of the sale. 

On appeal by the plaintiff, the lower 
Appellate Court holds that the sale could 
only have been made by a registered instru- 
ment, as the value of the property was over 
Rs 100; that the unregistered receipt (Exhi- 
bit D- 4) was a mere agreement to purchase 
immoveable property in future, and that the 
defendants could not resist. the plaintiff's 
claim. for possession of the fields in suit, as nC: 
title passed to them in the absence of a te- 
gistered sale-deed, and though the defendants, 
could have set up by way of defence a tight 
to claim specific performance, if that right 
subsisted, yet as in the present case time 
prevented such a suit being brought, the 
sale could not be pleaded in a suit for eject: 
ment. The decision in the former case was: 
held not to bar the present suit. Following 
the cese of Ganzabisan x. Tukaram (x) 
the Judge directed defendants Nos. 1 to 3 to 
pnt the plaintiff in E e of the lande 
On receipt cf Rs. 470 which was admit- 
tedly receive? by tbe TRE tis father under- 
the unregistered receipt on the r3th May 
1907. As already stated, against. that decision 
the present two appeals have been filed 
and I will deal with the defendants’ appeal 
hrst 

„In the former suit in this Court it was held 
that the defendants were entitled to rely on 
“the contract of sale, and the receipt itself 
“and the endorsement on the original deed 


of sale by which the plaintiffs father got the 


| propeity were admftted in evidence, action 
being taken under the Stamp Act to get them 
stamped. It has to be remembered ‘that 
when that receipt and endorsement were 
executed the Transfer of Property Act was 
not in force in Berar and oral sales were per- 
missible. . Should. however, there be a deed 
of sale over Rs 109 of value, it was essential 


that the document be registered. Here the - 


(3) 2 Ind. Cas. 244; 5 N. L. R, 7o. 
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contention is, that the receipt and the en- 


dorsement constitute really a deed of sale 
and. therefore, as the documents were exe- 


cuted their non-registration is fatal to the 


defendants’ cade, Ido not think I am bound 
by the decision come to by my learned pre- 
decessor. in theformer case. The translation 
of the receipt. passed by Ganesh Prashad 
and Sheo Prashad states: “We have got a 
sale-deed for Rs. 150 executed by your father 
and a mortgage-deed for Rs, roo, dated 16th 
May 1889, and, the date of the sale-deed is 
oth April 1880. ‘You have this day paid to 
us Rs. 370 in cash in respect of the sale- 
deed and the mortgage-deed through Vithal- 
das Aubaram Marwadi, and we have received 
that amount. There are four mango trees 
standing in Survey No. 149, we shall be tak- 
ing one-fourth share of this together with 
the produce and trees. Nothing now re- 
mains to be received from you in respect of 
the sale-deed and the mortgage-deed. From 
this day we have ceased to have any right to 
the properties in respect of which the sale- 
deed and mortgage-deed were executed, 
except to the one-fourth share of the trees 
and the produce." Now, is this a sale-deed? 
It seems to me to recite a settlement as re- 
gards the former sale-deed and the mortgage- 
deed. By it the executants compounded 

heir claim on the mortgage-deed and gave 
up their claim to the fields, retaining the 
four mango trees. It is in the handwriting 
of Ganesh Prashad himself. The endorse- 
ment on the sale-deed (Exhibit D-3) shows 
that the måtter was settled. It seems to 
me that the receipt can be interpreted merely 
as a receipt for the money showing the settle- 
ment of the mortgage, a settlement in which 
the question of the fields was to be brought 
in. The, document does not pretend, by 
itself, to convey title and I think it may be 


‘fairly argued that, there being ng instrument 


of sale as regards the figlds and the house, 
the question of registration does not arise, 
and an oral sale being permissible at that 
time complete title passed to the defendants. 
On the facts of the case there is no doubt. 
The evidence is conclusive. It is, that the 
plaintiff's father and uncle in 1907 sold the 


property which the plaintiff now seeks to 


recover. It is contended for the appellants- 
defendants that they can, even if their 
claim for specific performance is time-barred, 


. use that claim as a shield against the present 
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attack made on their title, while for the 
respondent-plaintiff Jai Ram v. Balkriskna- 
das (2) Gangabishan v. Tukaram, (ry end 
Jeyram ^v. Ganpati (3) are relied on. In a 
recent case, Venkatesh Damodar Mokasht v. 
Mallappa Bhimappa Chikkalki, (4), it was 
held that where a person sgrees to sell his 
property to another who is already in posses- 
sion and who has paid the purchase money ' 
but there is no registered deed of sale, the 
vendee can successfully resist a suit by the 
vendor to recover possession of the property, 
although the time has passed within which 
the vendee could have sued to get a sale-deed. 
The principie enunciated in that case can be 
applied here. It seems to me that when the 
vendee is in possession and has paid the 
purchase money, in a case of this nature he . 
can plead this. Itis a valid defence that the 
plaintiff has agreed to sell the property 
whether the time for filing a suit for specific 
performance has expired or not. It would 
be, in a case like the present, manifestly 
unfair to allow a plaintiff to oust the buyer. 
I, therefore, hold that, even assuming that 
the receipt and endorsement constitute the 
sale-deed inoperative because it was net regis- 
tered, yet the defendantshave a valid answer 
to the plaintiff's claim for possession. I 
agree with the lower Appellate Court that: 
the question of res judicata does not arise. 
This disposes of the defendants’ appeal. 
Upon the finding I have come to, it is un- 
necessary to deal with grounds Nos. 1, 2 and 
3 of the plaintiff's memorandum of appeal. 
Though not finding a place in the memoran- 
dum of appeal, it has been argued for the 
plaintiff thet his father and uncle could not 
transfer his share in the fields. There was 
an issue on this point: ‘Whether the re- 
conveyance was made in the course of the 


.busiuess of the family and is it binding 


on plaintiff," but no decision has been come 
to on it by the Courts below. The question 
is, whether the plaintiff as a member of a 
united family can sue to recover the whole 
of the property sold, leaving the defendants 
to bring a case for partition, or can sue to 
recover his own share in the property sold, 
his claim-being based on the ground that 
there was no legal necessity for the transfer 

(2 2 N. L. R. 72. l 

(3). "17 €. Fo Ie KR. t9. 

(4) 66 Ine. Cas. 868; 24-Bom. L. R. 242;-(1922) 
A. I. R. (B.) 9; 46 B. 722. i 
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of his share, If tlle evidence shows that the 


transaction was on account of the family 
business of money-lending, then it is clear 


‘that the plea cannot avail him. It is admit- 


ted that the plaintiff’s family were agricul- 
turists and money-lenders and it has to ke 
settled whether the settlement, the mortgage 
and the sale and the whole transaction takeh 
as a whole was or was not one in the ordinary 
business of the family. As this question 


‘is not determined, I must remand the case 


' and not an inferior proprietor. 


* 


icr a finding on this point by the lower 
Appellate Court. A finding will be come 
to on the record and the case re-submitted 
by the rst of November. Objections to the 
finding are to be filed by the 15th of Novem- 
ber and the appeal will be heard on the 23rd 
of November next. i 
`G. R. D. Case remanded. 


— } 


LAHORE HIGH COURT. 
S&/ONO CIVIL APPEAL No. 1128 OF 1919. 
June 30, 1922. 
Fresent-—-Mr. Justice Harrison. 
KANSHI RAM-—DEFENDANT— 
APPELLANT _ 
VEYSUS | 
SHAH NAWAZ AND OTHERS—PLAINTIFFS 
AND SULTAN MUHAMMAD AND ANOTHER 
DEFENDENTS——RESPONDENTS. 
Punjab Tenancy Act (X V I of 1887), s. 4 (5)— 


Muyarridar, whether tenant. 


A mugavridar of the Attock District is a tenant 


Maya Das v. Malik Aulia Khan, yo P. R. 1896 
Rev., followed. ' 

Gaubra v. Har Bhaj, 16 P. R. 1905; 41 P.L. R. 
1905; 34 P. W. R. 1955, referred to. 

Sawan Singh v. Jafar Khan, 13 Ind. Cas. 405;* 
39 P -R191277 P. W: B. ote): 135 P, T. R; 3912, 
distinguished. l 

Second appeal from a decree of the 
District Judge, Attock at Campbellpur, 
dated the 3rd February 1917, reversing 
that of the Munsif, First Class, Pindigheb, 
District Attock, dated the 4th April 1976. 

Mr. Bhagat Ram Puri, for the Appellants. 

Mr.G.S. Salamya for Mr. M.L. Puri, 
for the Respondents. l 
 JUDGMENT.—The only question argued 
fua this appeal is whether a mugarridar of 


the Attock District is a tenent or an inferior . 


i 
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prcpiietor, the facts being that two mugar- 


Vidars had exchanged their "houses in.the . 


abadi of the village and the plaintiff land- 
lord had objected. Counsel relies on passa- 
ges in Maya Das v. Malik Aulia Khan (x), 
Gauhra v. Har Bhaj (2) and Sawan Singh v. 
Jafar Khan (3) Gawhra v. Har Bhaj 
(2) relies on an earlier and ex- 
haustive judgment of Mava Das v. Malik 


Aula Khan !x) and merely says that it is - 


enough to say that.the mugerridar's status 
is fixed by custom only and that it is some- 
what higher than that of occupancy tenants 
and somewhat lower.than that of full pro- 
prietors. From this Counsel argues that 
inasmuch as he comes above all occupancy 
tenants the muqarridar must be classed as 
the lowest of the adna maliks or as a malik 
qabza. This, however, is not the view taken 
in the judgment which states the whole 
question exhaustively, At page .45* the 
position is laid down as follows :— 
“ That a mugarridar is a tenant and not 
*an inferior proprietor is, I think,.set beyond 
doubt by the quotations that I have 
already made. A tenant (vide, section 4 (5) 
of the Tenancy Act) is a person who holds 
land under.another person, and is, or but 
ior a sþecial contract would be, liable to pay 


. rent for that land to that other person, Á` 


muġarridar holds the land which is subject 


to his right under the proprietor to whom* 


he pays a fixed rent."- The judgment goes 
on to hold that a mugarridar has Dii 
privileges which are denied to any occupancy 
tenant and that in claiming stfccession to 


a mugarridar it is not. necessary to show 


that the common ancestor of: the claimant 
and the deceased ever cultivated the land. 
Sawan Singh v. Jajar Khan (3) merely deals 
with the rights of the malik gabza, and it is, 
I think, absolutely clear that the mugarridar 
must be held as the chief of tenants, and 
not as the lowest ofgnalik qabza, the essential 
difference being explained in the ruling 
from which I have quoted. j 
dismiss this appeal with costs. 
Z. K. 


Appeal: dismissed: 

i IO P. R. 1896 Rey. bp g. 
2) 

R. 1905. 
(3) r3 Ind Cas. 405: P. R. "n 
R. 10125 13 PRP: n 1912; 7 P.W, 


^ Page of ro P, R. 1896 (Rey. La). i cse 


1 


I, therefore, 


16 P. R. 1905; 47 P L, R. I905; 34 P. W.. 


the | 
resisting the suit, that they and their ances- 
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RAHIMUDDIN V. SHAHBAZ KHAN. 

PESHAWAR JÜDICIAL COMMISSIONERS 
‘COURT. | 
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- SEGOND CIVIL APPEAL No. 106-44 OF 1922. 


. January; In, 1923. 

- Present:—Mr. Pipon, J. C. - 
RAHIMUDDIN AND ANOTHER— 

ÁPPELLANTS : 

VEYSUS ` 

KHAN-—PLAINTIFF— 
RESPONDENT. < 

“Custom— House tenanis—Pervmanent right of 
yesidence—~Hoti (Mardan)— Non-payment of rent 
—Long possession—Presumption—Open assertion 
of right of permanent residence— Appeal, second— 
Concurrent finding of fact. 


N 


SHAHBAZ 


In the village of Hoti, house tenants, who have 
built houses themselves, cannot be evicted from 
those houses by persons who have no other interest 
except ownership of the site. [p. 812, col. 1.] 

"Where a tenant is not able to.show that the house 
occupied by him was built by his ancestors or re- 
built by himself,the mere fact that he has never 
paid rent or delivered manure or even rendered 
certain definite and speciàl services, is not enough 
to establish a permanent right of residence in the 
house. In cases of this kind, mere length of posses- 
sion, cannot be held to operate as prescription and 
the presumption is that the tenant's possession is 
permissive, fp. 813, col. 1.) : 

There can be no question of any title to permanent 
tenancy adverse to the landlord unless such title is 
openly asserted aud the right of the landlord to evict 
the tenant is definitely challenged. [p. 813, col. 1.] 
, A concurrent finding of fact should not be upset 
in second appéal without good reason. |p. 812, 
col, 2.1 : 


; Further appeal from an order of the Divi- 
sional Judge, Peshawar, dated the 26th 


June .1922, varying that ‘of the Sub-Judge, 


Mardan; dated the rath April 1922. 
Sardar Raja Singh, for the, Appellants. 


C ORDER.—In this case a decree for eject- 


ment from a house situated in Hoti has been 
passed against the appellants on the suit of 
the plaintiff, a Pathau proprietor of the vil- 
lage, who is admittedly the ground landlord 


in respect of the site covered by the house. 
‘It may be taken as estalflished by case law 


that in the village of Hoti house tenants who 
have built houses themselves, cannot be 
evicted from those houses by persons who 
have no other interest except ownership- of 
site. 'The appellants contended, in 


tors had büilt the house in, question.. This 
is the first point argued on appeal. It is 
admitted, however, that, as shown by the 


settlement house enumeration of 1870, the, 


f 
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original kotha in this house was built by the. : 
ancestors of the ground landlord and 
not by the ancestors of the defendants. 
The defendants, however, coütended that 
they had re-built the house some 45 years 
ago. As regards this contention, we have 
the concurrent finding of two Courts ‘that 
they did not re-build it, but that they. 
have. done nothing more than ordinary 
repairs. This finding of fact is challenged 
on appeal. But following the general 
practice of this Court, I should be slow 
to upset a concurrent finding of fact without 
good reason. I cannot see in this case any 
good’ reason- to do so. The witnesses 
produced by the defendants to show 
that they had re-built the house were: 
obviously worthless The report of the 
Second Commissioner, which was accepted 
by both parties, shows that the value of the 
timber is only Rs. 111 and the value of the 
walls Rs. 25. I agree with the learned Di- 


_visional Judge in thinking that this argues 
that no extensive re-building operations were 


ever carried out. As he has pointed out, the 

building started as a kacha building and ‘is 

now practically inthe same condition. As 

against this, the learned Counsel for the 

appellants has urged that in the house 

enumeration papers of “1870 there was 

clearly only one kotha whereas there are 

now two. This fact does not seem to me 

to be of great importance’ or to prove 

definitely that the house was ever re-built 

as alleged. So far as regards this point, I 
agree with the finding of the two Courts 

below that the house must be treated as one | 
built by-the ground landlord and merely 

kept in repair by the tenants. 

The appellants then fall back upon a sepa‘ 
rate position which is that, even ifthe house . 
be regarded as originally built by the ground 
iandlord, the tenants have nevertheless 
established a permanent right of residence 
as tenants by prescription including non- 
liability to ejectment. It appears to me 
that thig is a position essentially difficult 
to maintain. Mere non-payment of rent 
is in these cases of very little value as show- 
ing any right to permanent residence. In 
many cases no actual rent is paid by tenants 
of this class except such incorporeal rent 
as is illustrated by a general position of de- 
pendency upon the ground l:ndlord as one 
of the village proprietors. It is not sufficient 


tq 


posee 
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; for a tenaut to show that he has not actually 


delivered cash or even manure, or has not 


rendered certain definite and specified ser- . 


vices, as. his position as a temporary tenaüt 


may equally well be illustrated by the mere 

fact of recognizing a ‘certain feudal depend- pi 
ency upon the landlord. T'fail to see in cases ` 
of this kind how mere length of. possession - 
. under such conditions can be held to operate ^ 


as prescription. There can be no question 


of any title to permanent tenancy adverse ' 


to the landlord unless such a title is openly 


. asserted, and the right of the landiord to 


‘evict the tenant is definitely challenged. 


, There. is a presumption in these cases that 
.. possession is permissive. 

learned Counsel for the appellants that the . 
plaintif himself corroborates the.defendants’ 


tis argued.by the 


allegation by the fact that he. attempted in 


- his plaint to ascribe the tenancy to tenure 
"of agricultural land by the defendants in 
. the capacity of tenants, whereas, as a matter 


of fact, the defendants were never tenants 
of agricultural land owned by the plaintiff. 


. The ‘plaintiff indeed alleged that the defen- 
' dants’ possession . was “not mote than ro 


years old. I, am unable to see, hawever, 


; that the fact that the. plaintiff exa ggerated , 


|. the strength of his own position in the plaint 


lends any colour to the view that the defen- 
dants were holding otherwise than as pete 
missive tenants liable to eviction. As it is 
certain. that the original house occupied by 
them was one built by the plaintiff's ancestor, 
they must be held to have come in originally 


. as his tenants and dependents with the usual 


liability to eviction which attaches to a te- 


"nant who has not built the houge himseif. 
"There is no evidence whatever to show that 
.' at any period their status becanie altered or 
` that at any specified time they set up a title - 
, to a permanent right of residence as opposed 
. to one dependent upon the will of the land- 
“lord. -As their possession must be held to be “ 


permissive, the’ argument based upon pres- ' 


. cription must fail. 


On the above findings the suit, so far as 
regards possession of the house, must clearly 


succeed and I must maintain the finding of .' 


the lower Appellate, Court. -I, therefore, - 


' reject IN appeal. 


N. K. ‘Appeal rejected. 
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i LAHORE HIGH COURT. 
CIVIL MISCELLANEOUS No. “439 or 1921. 
(CIVIL APPEAL, No: 933 OF I92I.), ^. 
k M june 27, 10922. zx 
Preseni.— Mr. Justice Abdul Bac. 
NAN AK CHAND AND OTHERS— 
PETITIONERS . 
. VEFSHS ^ 
- SATIAD HUSSAIN. AND OTHERS— 
, RESPONDENTS. m 
Civil Procedure Code (Act V.of 1908], O. X LÀ, 


Y. 19— Appeal dismissed -for default— application 
for restoration Sufficient cause. 


When a fudge for amy reason orders a case which 
is put down in the day' s list for hearing to be put 
lower in the list he is not bound to give notice to 
the Counsel engaged in other cases. 

Counsel are expected to be present within the 
compound of the Court if they have any case in 
the day's list. 

Where an application for re-admission of en 
appeal which had been dismissed for default alleged 
that the petitioner's Counsel had been unable to 
appear owing to the fact that an earlier case was 
put lower in the list without notice to him aud 
his case was called much earlier than was expected : 
* Held, that this was not suffitient cause Mcd 
the meaning of O. XLI, rt. 19 of the Civil Pr 
cedure Code for Be atmaission of the appeal. 


Application "under : Order XLI, 15 26: 
Civil Procedure Code, on behalf of the Ê gp- 
pellants for restoration of Civil Appeal 
' No.. 933: of 192r. 

Dr. G.-C. Narang, for the Pe etitioners 
. Dr. M uhammad I goal, for the Respond- 


"'ents.. - - 


ORDER. — This appeal was dismissed for 
want of prosecution on the 8th October 1921. 
This application is, made, for restoration 
mainly on the ground. stated in paragraph 
(2) of the petition: which. runs-as follows:— 

‘That an important case in which Pandit 
Sheo- Narain’ and: Mr. - Noad, -Government 
Advocate, were etigaged’ was fixed at No.3, 
* but was without the consent of the appellant S 
Counsel and without notice to him, put down 
: lower in the list, so that the above notéd 
appeal was taken up müch before the ek- 
, pected time in-the absence of the petitioner S 
Counsel" * 

There is: no pale laying down that ‘where a 
Judge for any reason ordets a case, which 
is before -him-for hearing, to be put down 
~ lower in the list he must give notice to the 
Counsel ‘of the parties in other cases:. “On 
: the other hand, Counsel are expected to be 
"present within the compound of the Court 


^ 


,8u 


if they have.got any.case in the list. It is 
admitted that the Counsel for the appellants 
was not in the Court compound when 
case was called for hearing. Having 
regard to the present practice regulating the 
hearing of cases the plea put forward by the 
. petitioner, if accepted, would bring the work 
' -of the Court to a standstill. On principle 
I must refuse to accept this application. I 
accordingly reject it with costs, as the oppo- 
site party is represented by Counsel and 
. opposes the. Deum 


Z. K. Application rejected, 


' ss LAHORE HIGH COURT. 
- SECOND CIVIL APPEAL NO. 2226 OF 1918. 
July 15, 1922. 


Present:—-Mr. Justice Broadway and - 


Mr. Justice Abdul Qadir. 

Tug Fira SAWAN MAL-GOPI CHAND, 

THROUGH PHUNI SHAH, SON AND : 
REPRESENTATIVE OF GOPI CHAND, 
"DECEASED-——PLAINTIFFS 
—APPELLANTS 
VEFSUS 

SHIV CHARAN DAS—DEFENDANT— 

RESPONDENT. 
Companies Act (VII of 1913),5. "E 
. of shares— Articles of Association. 

A share-holder in a Company "has an absolute 
right to transfer his shfres and the transfer is 
complete as soon as the parties sign the deed of 
transfer. 

-— Bahadur Singh v. Syam Sunder Tag, 23 Ind. 
Cas. goo; 36 A. 365; 12 À. L. J. 629, referred to. 

The Articles of Association of a Company pro- 

' vided that the Company could decline to register 

& transferee of its shares without assigning. any 


'feasons and that so long as a transferee's name . 


. was not registered the transferor would continue 
the owner of. the shares; 
Held, that the Articles of Association of the Com- 
pany were meant to safeguard- the interests of 
- the Company and could not affect the right.of-a 
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i 


share-holder to trausfer his shares or détermine 
the rights and liabilities of & share- holder and his 
transferee inler se. [p, 815,.col. 2.] 


Second appeal from a decree of the 
District Judge, Rawalpindi, dated, the 20th 
April r918, affirming that of the Subordi- 
. nate Judge, Second Class, Rawalpindi, dated 
the 2nd July 19197. 

* Mr. M. S. Bhagat, for the Appellants. 

Babu M. N. M ukerji, for the Respondent. 


JUDGMENT. 
Mal-Gopi Chand, sold 20 Shares of the Lahore 
Bank, Limited, -worth Rs. 2,000 to Shiv 
Charan Das, on the r2th or 13th September . 
1913. They had paid only. Rs. roo to the 
Bank on account of the said shares up to 
that time and a sum. of Rs. 8 was due to 
them, as divided. They sold the | shares 
for Rs. 80: only and it was agreed that the 
defendant would be entitled to receive the 
dividend. A deed of transfer was duly 
executed and signed by the parties and was 
made over to the defendant to enable him 
to have his name registered in the books. 
of the Bank in place of Sawan Mal-Gopi 
Chand. In November rgr3, however, the 
Bank failed and went into liqui- 
dation before the transferee had presented 
his deed of transfer to the Bank and thus 
th: shares continued to stand in the name 
of Sawan Mal-Gopi Chand as before. It may 
be mentioned that the sum of Rs. 80 had 
not baen paid by the defendant at the time ^ 
of the transfer. In October 1916 about 
three years after the above transaction, 
Sawan Mal-Gopi Chand brought a suit 
against Shiv Charan Das for the recovery 
of Rs. 80 as the price of the shares sold, 
and for @stablishing that the defendant was 
liable for any demands that the liquidators 
of the Bank may make from the person 
owning th: said shares. The sui; was des- 
cribed as one for specific performance of a 
contract. The defendant denied having 
-eatzred into the contract and pleaded that 
the suit was barred by ' time and that 
the contract could not be specifically per- 
formed. The Trial Court held that the suit 
was within time, but that the tran fer of 
the shares was not complete, because it 
required the sanction of the Bank and that, 
therefore, the contract could not be speci- 
fically enforced. The plaintiff appealed 
against this decision and the learnzd District 
Judge SPRER the decision: of the Court of 
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first instance and dismissed the appeal. 


The plaintiffs have now preferred a second 


appeal to this Court and we have heard Mr. 
M. S. Bhagat on their behalf and Mr. M. N. 
Mukerji for the respondent. It was noticed 
that the memorandum. of appeal was in- 
sufficiently” stamped and‘ the appellants 
have made good the deficiency. . 
It has been found as a matter of fact 
that a deed of transfer selling the 20 shares 
was drawn up between the parties and 
handed over to Shiv Charan Das. He has 
failed to produce that deed in Court and 


‘he production of secondary evidence as to 


‘hat deed has, therefore, been permitted 


and it is proved that the transfer did take > 
The only point in dispute in the 
case is, whether in the eye of the Jaw this | 


place. 


transfer amounted to a complete transaction 
binding on the parties or not. Mr. Bhagat 
draws our attention to section 44 of the 
old Act VI of 1882, which corresponds to 
section 28 of the present Indian Companies 
Act VII of 1913, and provides. that the 
Shares of any member in a Company shall be 
-moveable property, transferable in manner 


provided by the Articles of the Company. | 


The Articles of Association of the Lahore 
Bank, Limited, are on the record, and pro- 


vide for a transfer of the shares in the Com- 
pany in a form prescribed in Article 30.: He. 
urges that the shares were transferred by: 


his clients according to law and nothing 
further remained to be done by them. He 
relies on a note given under section 34 of 
"Mr. Ranga Chariars Indian Companies Act, 
which says that the transferor is only bound 
to execute a valid transfer and hand it to the 


trans eree and ‘that there is no warranty . 


on his part that the Company will accept 
the transferee, nor is the transferor under 
any obligation to get the transfer registered. 
Ha argues, therefore, that, according tó 
this test, the ccntract as between his clients 
“and Shiv Charan Das was quite complete 
and, though it was open to the Company 
to refuse to register the name of fhe trans- 
free in place of th: transferor, such refusal 
could not render the sale incomplet». He 
goes on to say that if such refusal had taken 
` place and the Bank had given any reasons 
. for its refusalit would have been open to 
“the defe:dant to apply to a Court,and to 
have the reasons examined, or if be had 
. paid the money.and the Bank had refused 
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fore, held to be 
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to register his name, perhaps he cou'd sue 
for its refund, but he cogld not say that 
the contract was in any way incomplete. 
Counsel refer$ to Bahadur Singh v. Syam 


Sunder Tag (x) which is a case where certain 


shares ina Company were sold by A to-B,. 


who, instead of paying the price in cash, 
executed a bond for it in favour of A. The 
transferee then applied for registration and 


the transfer was refused by a person who 


described himself as the Chief Manager of 
the Company, but was one apparently who 
had no authority to refuse registration of 
the transteror's shares, under the Articles 
of Association. It was held in that case 
that as the said Chief Manager's refusal to 
register this transfer was improper, it could 
not be said that the Company had refused 
to register the shares, and B was, there- 


he had executed for th price of the shares, 
It is urged that the present case is stronger 
than the Allahabad case referred to above, 
because here the Bank has never refused to 
register the transfer and would probably 
have registered it, if the transferee had 
promptly presented an application for the 
substitution of his name for the transferor. 
Mr. Mukerji in reply lays stress on the 
terms of Articles 28 and 29 of the Articles 


.of Association of the Lahore Bank, Limited, 


which provide that the Company may de- 
cline to register a transfer of shares without 
assigning any reasons therefor, and that 
the transferor shall be deemed to remain a 
holder of such shares until theename of the 
transteree is entered in the register in réspect 
thereof. He contends that, under such 
circumstances, it could not be said that 
th» ownership of the sharés had completely 


pass:d to the defendant, simply because 


the deed of transfer was executed. Itis, 


however, obvious ‘that the Articles above ` 


alluded to are meant to safegu rd the in- 
ter:sts of the Banking Company and to 
give it an occasion to reject any t ansferee 
of. whom it disapproves, but they a e not 
meant to affect either the right of a share- 
holder to transfer his shares, which is abso- 
lute, nor can they d.termine the rights and 
liabilities o? a share-holder and his tran.- 
feree inter se. The Bank has never refused 


(1) 


23 Ind. Cas, 900; 36 A. 365; 12 A. I. J 
629. l l 


liable on the bond ` 


"Under these |! circumstances the defendant 


"cán hardly be allowed to take advantage ` 
~ of his own omission to present the deed of ' 


_ transfer promptly to the Bank and to say 


that because it was not presented to the - 


; Bank, therefore, the contract between him 
and the plaintiff s firm became a nullity, - 
. We hold that the contract was complete 
‘on the day that the deed.of transfer was 
signed by both parties and that by virtue 


- of that the defendant stepped into the shoes - 
of the.transferor.and' became dn‘ owner of the- 
'20 shares in-the- Company. in his place, with `. 


1 


all the advantages and disadvantages attach- 
“ed to: that status. ‘If all had'gone well he 
- would have secured a dividend of Rs. 8 to- 
- begin: with, ‘and might have got further 
dividends if the Company had continued, 


* but as the Company has come to grief, he’ 


incurs the liabilities which his predecessor-* 
-indnterest would ‘have inturred regarding: 
- these shares. We think the suit was not 
.- properly described: as one for specific per- 
^ formance of a contract. ‘The contract was ` 
complete and no specific performance’ can’ 
be ordered: under the circums ances but we` 
grant the plaintiffs a decree for Rs. 80 which’ 
*the defendant. was bound to pay as soon as 
the deed of transfer was handed. over to 
' him, and hold ‘that by virtue of the. 
transfer that he obtained from Sawan Mal- 
Gopi ` Chañd, the. defendant became - the: 


: owner of the 20 shares standing in the name: 
‘-of the latter in the books‘ of the Lahore | 


- Bank, Limited, with all the: tights and obli- 
` gations attached to those shares. . 
We, . therefore, E E this appeal with 


. Costs. , 
Z.-K. E s “Appedl ped: 
. 7 ` . r 


» PO 


i the 
- ceased's nephew who resides at Bomaby. 
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' to register these shares and, what is more, NAGPUR JUDICIAL COMMISSIONER S | 

"the defendant*has'^not given the Company , COURT. 

"any opportunity of refusing to b id this ' MISCELLANEOUS CIVIL, APPEAL No. B OF ` 

transfer or registering it. 1922, 


December 4, 1922. 
Present -—Mr. Batten, J. C. 
GOVIND—Now- Appr icant “APPELLANT 
j VEYSUS 


AN ANT—AppLicanT—RESPONDEN®. 

Probate and Administration Act (V of 1881), SS. 
56, 57-—" Fixed’, meaning of— Railwav employee 
stationed for twenty years at one place—Place 
of residence, whether fixed—-Deceased, leaving 
moveable properly— Application for rondes ~ 
Jurisdiction 

The word “fixed” in section 56 of the Probate 
and Administration Act does not mean ‘“perina- 
nent.” (p. 817, col. r.] 

An employee of a Railway Company had, for. 
twenty years prior to his death, been stationed at 
-~ a station on the Railway ana resided. there in 

Railway quarters : 

. Held, that he had a fixed bade within the 
meaning of section 56 of the Probate and Ad- 
ministration Act at the station, although he 
was liable to be transferred from there to another 
station. [p. 817, col. 1.] 

A District Judge has full discretion to entertain 
an application for Probate if the deceased has left 
some reri property "within his Jurisdiction. 
[p. 817, col. 1.] 

Appeal from a decree of the District 
Judge, Saugore, in Miscellaneous Judicial 
- Case. No. rri of 1921, decided on the 20th 
"October m 

Mr. M. B . Kinkhede, R. B., for the Appel- 
lant. i 

Mr. G. I. Subhedar, for the Respondent. 

JUDGMENT.—This is an appeal against 
the order of the District Judge, Saugor, 
granting Probate of a nüncupative Will 
made by ‘Chintaman Krishna Gangpule 
to Anant- Hari Bhide. The deceased Chinta- 


man was a Railway Guard, stationed, at 


Bina, and the applicant Anant Hari as 
. Railway servant was admittedly a very 
*great friend of his for the last 20 years; 
non-applicant-appellant, is the de- 


The first ground of appeal is, that the 
. District" Judge, Saugore, had no jurisdiction 


.'to entertain the application for Probate. 
. Chintaman had been stationed-as a Railway 


. Guard at Bina for 20 years where he occu- 
| pied quarters in the Railway lines. When 
. he died he was in possession of the furni- 
. ture of his quarters. The District Judge 
. has. Held that, on the date of his death, 
. Chintaman. had- no fixed : : place of 'abode 
“at Bina, because he was liable to be trans- 


\ 


M 


= 
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.ferred.- I.am -unable to. agree with the 
“District Judge: the deceased’s . residence 
had been fixed at Bina. for 20 years. 
d Fixed " cannot possibly mean ''pernia- 
nent, ” because no one in this world can be 
Said to have à permanent place of abode ; 

"every body i$ liable to be transferred from 
his place of abode. or’ to transfer. himself 
to another place of. residence. It is clearly ; 
a case where Chintaman's fixed abode within , 
the meaning. of section 86 of the Probate | 
and Administration Act was at Bina Where 


power tinder section 57 of the Probate and 
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he died, and” the District Judge had no | 


Will, but ¢ one » OF the witnessed explains this 
satisfactorily by saying that they’ were 
unaware that the nephew was’ not acting 


“in conéert with» Anant Hari. I agree with 


the.District Judge that the evidence of the 
"witnesses must be accépted as'in ‘the niai 
true, ‘There is nothing improbable iri.tne 
deceased appointing his-close friend to be 
the guardian ‘of his children and their prop- 
erty. `- 
The appeal is dismissed with costs. . 
Appeal | “dismissed, 





Administration Act to refuse to entertain the ' 


. application. " Moreover, 
question of fixed abode, he had, under that ' 
section, | full" discretion to “entertain the ^ 
application, because the deceased had’ left . 
“some moveable property at Bina and the 
discretion was” wisely 'exercised because 
‘all the witnesses’ about the Will. resided at 
ace This ground of appeal, therefore, 
ails 


The remaining grounds of appeal call . 


“in question the finding of the District Judge 
that the nuncupative Will had been proved. 
This is not a case of disinheritance ; the 


_deceased’s heirs are his sons and he has - 


not disinherited them, "The nuncupative 
Will was only a Will in the sense that he 
appointed Anant Hari to be the guardian 
of the person ‘and property of his minor 
sons in preférence to the non-applicant, - 
his nephew. Neither the nephew nor the ° 
applicant could’ possibly’ gain any personal.’ 
advantage: It has been proved "beyond : 
‘doubt that the person who’ was telegraphed : 
for when the deceased was seriously ill was 
Anant Hari, which strongly supports - the ' 
fact’ that he was the deceased’s close friend ; 


the nephew ‘was not telegraphed for. The | 


three witnesses who ‘speak ‘of the nuncu- 
pative Will were undoubtedly. present at 
the death-bed of Chintaman, and I can gee 


no possible’ reason for disbelieving their - 
‘They agree in all important: 
` points, and the only conclusion that can: 


evidence." 


‘be come to is, that the deceased expressed 
“a wish that Anant. Hari should take charge 
“of the children and their property. ' 


There ‘ig one somewhat’ unsatisfactory. 


. featuré of the case, “namely; that when the 


_néphew first.came' to the place the witilesses " 
made no mention to him of le nuncupative: 
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LAHORE HIGH COURT. 
NES REVISION. PETITION.NO. 278 OF. 1922, 
- March 3r, 1022. - 
^ Present-[— Mr. Justice Broadway aad. 
Mr. Justice Abdul Qadir,” 


f H aji BAKHSH ILÀHI—PETTHIONER 


DEN SUS | ;, 
H aji ABDUL RAHMAN AND ANOTHER 
» —RESPONDENTS. ' 
Arbitration Act (1X 
Civil Procedure Code (Act V of 1908);s. 47— Com» 
promise not embodied in decree— Avbitration-— Reg- 
. ference— Order under s. 8 (2) of Act — Appeal. 


Parties to a suit for accounts entered intoa . 
- compromise, whereby they agreed to a prelimi-: 


nary decree being passed in accordance with 
. the compromise.. The , petition of Compromise 
“also provided that oneof the parties "would 
„have sca certain share in the’ profits of a 
particular contract and that the profits’ would 
be determined by the certificate of a.firm of 
Chartered Accountants. 
that. any dispute relating to this share of the 
profits would be referred to arbitration under the 
provisions of ‘the Arbitration Act. “A preliminary 
decree was passed as-to past accounts and the 
petition of compromise was attached to it, but no 
mention whatsoever was made of the clause relating 
to the sharing of the profits of the conttact, as 
the compromise . expressly. provided ` that this 
matter would be entirely distinct and separate 

efrom the rest of the compromise. When the 


` accounts of this contract were about to be audited 
profits. 


the party ‘entitled to, a share in its 

insisted that it had a right to  be' represented 
at the audit. The other . arty denied this 
right; whereupon the former claimed to refer the 
matter to arbitration, nominated its arbitrator, 
.called upon the other party to nominate ‘its 
atbitrator and on its failure to do so made an 
application to, the District Judge under section 
S (2) of the Arbitration Act. The District Judge 


held that there was a valid submission to arbitra- : 


tion and' made an order under the section: 
` Held, (1) that it could not be said that the’ pro- 
‘ceedings ‘related to the execution of 2 decree, 


within the meaning of section 47 of the civi Pro. 


+ 


e 


of 1899), ss. 4, 8^ (aja < 


It was further provided 
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cedure Code, inasmuch as the decree passed in 
the suit for acgounts did not relate to the matter 
now in dispute; [p. 819, col. 2.] : 
' (2) that, therefore, no appealday from the order 
-of the District Judge; [p. 819, col. 2.] 
.' (3) that the petition of compromise being signed 
‘by both parties amounted to a valid submission 
‘to arbitration within the meaning of.section 4 of 
the Arbitration Act; [p. 819, col. 2.] : i 
(4) that the clause relating to the matter in 
dispute not having been embodied in the decree 
: in the previous suit, advantage could still be taken 
of it; [p. 820, col. r.] l 324 
(5) that a dispute had arisen relating, to the 
matters dealt with by this clause of the compromise 
and the order of the District Judge was not, there- 
fore, uliya vives. [p. 820, col. 1.] 
The definition of submission in section 4 of 
: the Arbitration.Act. covers an agreement to refer 
` future disputes as well as the reference, the refer- 
-ence amounting to delegation of authority to the 
arbitrator, [p. 820, col. 1.] 


Dhanpatmal Diwanchand v. Kishinlal Indraj, . 


.33 Ind, Cas. 536; zo S. L. R., 1, relied upon. 


Petition for revision of an order of the Dis- 
' trict Judge, Delhi, dated the 31st July 1921. 


" Bakhshi Tek Chand and ` Mr. ‘Ghulam 
Rasul, for the Petitioner. "MU TE. 
Lala Mott Sagar, R.S., for.the Respond- 

. ents. ) 
JUDGMENT.—This appeal has- arisen 
out of an application filed by Haji Abdul 
, Rahman and Ata-ul-Rahman against Hajt 
Bakhsh Ilahi, C. I. E., of Delhi under section 
. 8 (2) of the Indian Arbitration Act, IX of 
1899. The circumstances which led to 
this application-being made are briefly these. 
Haji Bakhsh Elahi, together with the 
petitioners ard other relatives of his, was 
carrying on business in partnership. Dis- 
putes arose between the parties which re- 


sulted in a suit being filed by one of the , 


partners, Haji Muhammad Taqi, against the 
other partners in which it was prayed that 
the partnership be dissolved and accounts 
taken. During the course of those pra- 
ceedings a petition was put? in, signed by 
the present petitioners as well as all the 
other parties to that.suit, and in this peti- 
tion a compromise was detailed. Para- 
. graph. 2 of that petition dealt with the 
matter now in dispute and in paragraph: 3 
of.that petition, it was specifically stated 
. that this was to be-regarded as an entirely 


. ` separate malter from the matters referred - 


to in paragraph 4 to the end. Finally, it 

. Was prayed that a preliminary ‘decree. be 

.- passed in the terms-of this petition. Accord- 

` ingly, the Court passed the preliminary de- 
oa : : z 


‘ sh LU 
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cree and to it attached this petitionin its 
entirety. The preliminary decree was follow» 
‘ed by. a final: decree which dealt with the 
dissolution of the partnership and rendition 
of the past accounts. ’ No reference wkate 
‘ever was.made to the subject-matter of 
paragraph 2 of that petition. | 
* Now, sub-clauses (e) and ( f) of the second 

paragraph of that petition’ referred to ‘a 

certain contract between Haji Bakhsh Elahi, 

C. I. E. and the Imperial Tobacco, Co., and 

it was agreed that Haji. Abdul Rahman 
and Ata-ul-Rahman, the present petitioners, 
were to be entitled to a three-annas nine- 
; pies share in the profits arising out of the 
~ said, tobacco contract. The amount was 
, to be ascertained for each year ending on 
the 31st day of December, three months’ 
grace being allowed for the payment. It - 
- was also agreed that during the cortinuance 
' of the said contract the present petitioners 

would not directly or indirectly carry on 
: or be interested in any business of a nature 
competitive -with that carried on by the 
other parties to that suit. It was further 
agreed that “ any disputes arising in connec., 
tion with the said share of such profits 
shall, if the parties are unable.to settle 
the same, be referred to arbitration in ac- 
cordance with the provisions of the Indian , 

Arbitration Act of 1899." In sub-clause ( f) 

it was laid down that the accounts relating 

to that tobacco contract were to be kept 
separate and were to be audited annually 
. on notice to the present petitioners by a firm 
of European Chartered Accountants, whose 
certificate as to the profits was to be re- 
garded ae final and binding. 

Now, the first payment due under this 
arrangement, was payable on the 31st of 
" December 1920, and on the 7th of February, 

1921.. Haji Abdul Rahman, etc., wrote to 
. Huji Bakhsh Elahi asking for the amount, 

On the r1th of February . 1921, Haji Bakhsh 
 Hlahi replied saying that the accounts had 
not been completed for the year and notify- 
ing the fact that Messrs. Meugens Peat and 
Co., Chartered Accountants, had been ap- | 
pointed to audit the accoünts. Haji Abdul, 
Rahman then, on the: r7;th.of February, 
replied asking to be informed of the date 
‘when the audit was to commence, as they 
wished to be represented at the audit. Haji. 
Baihsh Elahi replied to this, saying that they 
were not entiéled to. be presenti, ani cm the 
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“26th of February 1921, H aji Abdul Rahman, 


"at once claimed to be entitled to refer 
the dispute to arbitration and nominated 
an arbitrator. "Correspondence then -en- 


sued and, ultimately, on the 29th of March < 


1921, Haji Abdul Rahman and Ata-ui- 
Rahman filed this present application under 
section 8 (2) of the Arbitration Act. Haji 
Bakhsh Elahi opposed this application on 
various grounds. The learned. District 
_Judge settled nine issues arising out of the 
Pleadings and decided that a dispute had 
arisen and that there had been a valid sub- 
mission to arbitration within: the. meaning 
of sections 4 and 8-of the Arbitration Act 
„and directed that the parties were to nomi- 
nate their -arbitrators by a fixed date, 7.c;, 
‘roth ‘of August r92r. Against this order 
. Haji Bakhsh’ Elahi has come up to this 
: Court through Mr. Tek Chand. 

It has been'contended by Mr. Tek Chard 
that an.appeal is competent, inasmuch as 
‘these proceedings related to the execution 
‘of a decree, and, therefore, fell within the 
‘purview of section 47, Civil Procedure Code. 


In the alternative, he contended that if an ` 


appeal was not cómpetent the matter should 
.be treated as a revision. 
for the respondent, contended that no appeal 
was competent inasmuch as the present pro- 
ceedings did not fall within the purview 
of section 47, Civil Procedure Code, and, fur- 
- ther, an order of this nature should not be 
examined in revision, .The first point to 
decide is whether the proceedings fall within 
the purview of section 47. Mr. Tek Chand 


contended tkat the petition filed in the suit | 


for accounts was a compromise which had 
baen given effect to by the Court. and em- 
bodied iv the decree, which qua the condition 
of the past accounts of the partnership was 
a preliminary decree which in due course 
was made final, Inasmuch as the petition 
or compromise in its entirety hed been 
attached to that preliminary decree as a 
part of it, he contended that the compromise 

qua. this part of the dispute merged in the 
preliminary decree and that, therefore, either 
by its omission from the final decree this 
portion oi the compromise was rejected by 
the Court or the preliminary decree ‘was 


préliminary only gua the past accounts and. 


was a final decree in relation to paragraph 
2 (e) and (f) of the compromise.. Hes there- 
fore, contended that any pare that might 


Mr. Moti Sagar, 
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: arise under paragraph 2 (e) Ed {f ) “were ‘fo 
be decided by a Court execufing that decree, 


being: a matter relating to, the executi on 
of the decree. 


Mr. Moti Sågar, on the a hand, cone 


tended that thé preliminary decree in: which 
this compromise was embodied gua para- 
graph 2 (v) and (f), even if'a decree, was only 
a declaratory decree, declaring the: rights 
of the parties and was incapable of execü- 
tion. He contended, therefore, that. aty 


infringement of. those rights, as. declared 


by that decree, would give rise to a cause 
-of action entitling the injured party either 
to bring: a suit cr to take action under the 
Indian Arbitration Act, but that the decree 


- itself could not be executed. . After a care- 


ful consideration of the arguments advanced 


` on both sides we are of opinion that the con- 


tention of Mr. Moti Sagar must prevail and 
that the question now before the Court.is 
not one relating to the exécution of any de- 
cree and that, therefore, section 47, Civil 
Procedure Code has no application. and BO 
appeal is competent. ; 

Next comes the question whether we should 
take up this matter on the revision side. 


“As to this, Mr. Tek Chand contended: that 


there was no valid submission. within the 
meaning of section 4 of the Arbitration Act. 
He contended that the petition or:compro- 


“mise when it was embodied in the: decree, 


‘declaratory or preliminary, ccased ‘to hayg 
an independent existence and that the rights 
of the parties wére henceforward. regulated 
by the terms of that decree, and that, cas 
the parties had not signed the flecree, there 
was no agreement in writing signed .by' the 
parties to refer any future’ disputes to. ar- 
bitration and that, .therefore, the’ Court 
below -had no jurisdiction to ‘entertain ‘the 
application under section. 8 (2) of the Arhi- 
tration Act. 


ing duly been signed by the parties and 
filed in Court amotinted to a valid:submission 
which was ‘not affected by its subsequent 


incorporation in the preliminary decree and. 


that on the arising of any dispute the parties 
could take advantage of the provisions .to 
refer to 'arbitration. Mr. Tek Chand also 
contended that even: under the Arbitration 
‘Act when an agreement had been entered 
into -to refer future disputes, before a 
valid reference to arbitration could be made, 


st 


“On the other hand, Mr. Moti : 
Sagar contended that the compromise- havy- 


. unable to agree. 
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it o o for both sides to.again agree 
. to make a reter 


ence relating to the actual 
dispute, In this view, however, we are 
The definition of sub- 
mission in section 4 of the Arbitration Act 


_their own costs in this Court. 


e 


c [1923 
We, therefore, dismiss the petition, but-in 
the circumstances leave thé parties to bear, 


^ ^ 
a 


* 


Z, K. .. Petition dismissed. 





appears to us to cover a contract to refer . 


as well as the reference, the reference amount- 
ing todelegation of authority to the arbi- 
‘trator. In this view we are supported 
by Dhanpatmal Diwanchand v. Kishinlal 
indraj (1). The question remains whether 
the incorporation of the compromise in its 
entirety.in the preliminary decree passed 


‘in the suit for accounts affects the agreement . 


to refer so as to make its operation cease. 
‘The point is one not free.from difficulty 


‘and no direct.authority has been brought — f 


to our noticé.  . on 

After a careful consideration of the cir- 
cumstances-which led to the passing of that 
preliminary decree it seems to us that it 
was not intended to pass any decreé relating 
to the matters embodied in paragraph 2 (e) 


and (f) of the compromise. It is obvious 
that no preliminary decree could have been, 


-passed affecting these matters. The peti- 


.tion itself prayed for the passing of the pre- 


liminary decree. “In paragraph 3 of that 


.petition it was specifically declared ‘that 


the matters referred to in paragraph 2 were 


“to be regarded as entirely separate from 


.the matters to be referred to in tbe subse- 
¿quent paragraph 3. Instead of embodying in 
thepreliminary decree only those portions 
. of the petition or compromise which related 
to the past accounts, the Court passing the 
decree merelv noted that the petition was 
to be attached to the decree sheet as a part 
ofit. "We, therefore, think that as a matter 
of fact the matters now in dispute between 
the parties were never embodied in any 
decree aud that,.therefore, the agreement 


" jn paragraph 2 (e) to refer to arbitration 


was one of which advantage could be taken 
by either party. It seems to fis that dis- 
putes have arisen betwedh the parties relat- 
ing to the matters involved in (e) and (f) of 
paragraph 2 and that, therefore, the order 
of the Court below cannot be held to be 
ultra vires. TE 
..In our opinion the, District Judge had 
jurisdiction to deal with the application 
‘and we do not think we would be justified 


-in interfering with his order in revision, . 


* (i) 35 Iud. Cas. 536; 10 S. I, Ride 


LAHORE HIGH COURT. 

. SECOND CIVIL APPEAL NO, 205 oF 1922. | 
| June 12, 1922. - - 
Present -—Mr; Justice Campbell: 
Mussammat HUSSAINI, THROUGH . 

MALAWA RAM-PLAINTIFF—APPELLANT 
; ^ — -versus ` > 
Musammat SUNARAN—DEFENDAN?T ` 

RESPONDENT. ` a 

Muhammadan Law—Widow—Possession in leu 

Of dower. E - 

A Muhammadan widow whose dower remains 
unpaid is entitled to retain possession of the prop- 
erties of her husband which she obtained lawfully 
without force or fraud even -though ‘without the 
consent of, or any agreement with, the husband or 
his heirs. [p. 822, col. 1,] : 

| Amanat-un-nissa v. Bashir-un-nissa, 17 A. 77i 
A. W. N. (1895) 7; 8 Ind. Dec. (N. 8. 374, 
Hamira Bibi v. Zubaida Bibi, 36 Ind. Cas. 875; 38 

JA. 581,at p. 588; x4 A. L. T. 1055; 21 C. W. N. Il 
18 Bom. L. R. 999; 31 M. L. J. 799; 20 M. L. T. 
505; 4 L. W. 602; (1916) 2 M. W. N. 551; 1 P.L. 

W. 57,25 C. L. J. 5175 43 L'A. 294 (P. C.) 
Bebee Bachun v. Sheikh Hamid Hossein, 14 M. 1. 

; ; 17 » - 113; I0. B. IL. R. 45: 
Suth. P. C. J. 531; 3. ae poc. jb 
828, Muhammad Karim- Ullah Khan v. Amani 
Begam, 17 A. 93; A. W. N. (1895) 16; 8 Ind. Dec. 
(N. S.) 385, Ramzan Ali Khan v. A sehari Begam, 
NE Cas. 405; 32 A. 563; 7 A. L. J. 614, referred 
Second appeal from a decree of Addi- 
tional District Judge, Jullundur, dated the 
5th Febtruary 1921, varying that of the 
Junior Subordinate Judge, Jullundur, dated 
the 13th Yay 1920. o 
Lala Fakir Chand, for the Appellant. 
Lala Badri Das, R. B., for the Respondent. 
JUDGMENT.—The suit out of which 
this second appeal arises was by the sister of 

*RahmatAli Shah, deceased, against his widow 
for possession by partition of half of a house 
owned by Rahmat Ali Shah. The suit was 
resisted on the ground that the widow was 
entitled ‘to retain possession until. payment 


of her dower of Rs. 5,000., The First Court .. 


decreed the suit, but the finding was reversed 
on appeal and the suit was dismissed by ihe 


' District - Judge. 


: The following are the. learned District 
Judge's findings—The defendant widow’s 
dower was fixed at. Rs. 5,000 and was not 
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paid. She has been in possession of the 
house ever since the death of her husband 
who was the owner of it. 'The house was 
purchased by Rahmat Ali Shah in the name 
ofa third person, Dhanpat Rai. After Rah- 
mat Ali Shah’s death Dhanpat Rai exe- 
cuted a deed declaring that Rahmat Ali 
. Shah was the actual purchaser. The con- 
tention by the plaintiff that after Rahmat 
Ali Shah’s death Dhanpat Rai had put the 
plaintiff and the defendant in possession 
of the house jointly was not proved. 

. In these circumstances the learned Dis- 
trict Judge held that the defendant was 
entitled to retain possession of the house 
until her dower-debt was paid and he referred 
to paragraph 162 of Wilson's Anglo-Muham- 
madan Law. the first part of which reads 
as follows:—'' When a widow is in possession 
of the undistributed property of her de- 
ceased husband; having obtained such pos- 
session lawfully and without force or fraud, 
and her dowet or any part of it is due and 
unpaid, she is entitled against the other 
heirs of her husband to retain such possession 
until her dower-debt is paid." 

. The question in second appeal is whether 
the learned District Judge has interpreted 
and ‘applied correctly the provisions of 
Muhammadan Law relating to a widow's 
lien on her deceased husband's property 
as a creditor for dower. 

Counsel for the plaintiff-appellant relies 
upon a decision published as Amanat-un- 
nissa v. Bashir-un-nissa (1) and upon a 
pronouncement by their Lordships of the 
Privy Council in Hamira Bibi v. Zubaida 
Bibi (2) on the law of dower® The first 
named authority undoubtedly is in favour 
of the plaintiff, but it has been dissented 
fromin several subsequent rulings as will be 


shown presently. In Asmanat-un-nissa vV.. 


Bashir-un-missa (1), a previous Privy 
Council judgment, Bebee Bachun v. 
Shetkh Hamid Hossein (3), which is 
the ‘basis of what has been quoted above 
from paragraph 162 of Wilson's Anglo 


. (1) 17 A. 77; A. W. N. (1895) 7; 8 Ind. Dec. © 


# 


fN. S.) 374. 
. (2) 36 Ind. Cas. 87; 38 A. 58r at p. 588 ; 14 
ALL. J. 1055; 21 C. W. N. 1; 18 Bom: L. R. 999 ; 
ar M. L. J. 799: 20 M. L. T. 505; 4 L. W. 602; 
(1916) 2 M. W. N. 551; r P. L. W. 57; 25 €. L. J. 
517; 43 I. A. 294 (P. C.). l ae 

(3) 14 M. I. A. 377: 17 W. R. 113; 10 B. L. R.45; 
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Murammadan Law was interpreted to mean 
that if Mubammadan widow, entitled to 


dower has not obtained possession lawfully, . 


thatis, bv contract with her husband, by 
his putting her into possession or by her 
being allowed, with the consent of the heirs, 
on his death to take possession in lieu of 
dower, and thus to obtain a lien for her 
dower, she cannot obtain that lien by tak- 
ing possession adversely to the other heirs, 
if property to the possession of which they 
and she in respect of her. share in the 
inheritance are entitled.’ 

In Hamira- Bibi v. Zubaida Bibi (2) the 
precise question now under consideration 
was not in issue but in a paragraph dealing 
with the Muhammadan Law on dower it 
was stated. “The dower ranks as a debt 
and the wife is entitled, along with other 
creditors, to have it satisfied on the death 
of the husband out of his estate. Her rigbt, 
however, is no greater than that of any other 
unsecured creditor, except that.if she law- 


*fully, with the express or implied consent 


of the husband, or his other heirs, obtains 
possession of the whole or part of his estate, 
to satisfy her claim with the rents aud issues 
accruing therefrom, she is entitled to re- 
tain such possession until it is satisfied.” © 

In a subsequent judgment by the same 
Judges who delivered I. L. R 17 All. 77 
[Amanat-un-mssa v. Bashir-un-Nissa (1)? 
reported at page 93 of the same Volume, 
[Muhammad : Karim-Ullah Khan v. Amani 
Begam (4)] | there was a slight modi- 
fication of the previous attitutle. It was 
held that when a Muhammadan widow has 
been in undisturbed possession for some 
time of her late husband's property and 
dower is due to her, it lies upon the heit 
who claims partition without payment of 
his proportion.of dower to prove that she 


was not leteinto possession by her husband : 


in lien of dower oredid not obtain such pos- 
session with the consent or by. the acquies- 
cence of the heirs. Fo $e a 

The plaintiff-appellant’s case, however, 
depends upon whether Amanat-un-nissa 
v. Bashir-un-missa (I) is. to be followed, 
there being no evidence-in thé présent case 
of any express disposition in defendant's 
favour b7.her husband. In a subsequent 


Allahabad case, Ramzan Ali Khan v. Asghari 


(4) 17 A. 93: A. W. N, (1895) 16; .8 Ind. _ Des, 


2 Suth, P.C. J. 5373 Sar. P: €. Jy 39; 20 B, R. 8285 (NS) 385. 


- 


ae 


i 


AZIM KHAN J. KARIM, 


Begam (5) it was dissented from and the 
latter ruling appears to have béen followed 
subsequently by the Allahabad. Court. It 


INDIAN CASES. 


was held there not to be correct.to say that - 


-unless.a Muhammadan widow has ebtained 


possession éither by contract wita hex hue- 


band or with the consent of the heirs, she. 


cannot, be lawfully 1n possession so as to 
give her a right to retain possession until 
her dower-debt is paid, and one of the learn- 
ed. Judges remarked that the balance of 

authority was, in favour of the view that a 


didus: who, from the-nature of things on 


the deatli of her husband in many instances 
finis herself in possession of some, if not of 
tae whole, of her husband's estate, is entitled 
to hold, thac.estate against the other heirs 
until her claim to-dower is satisfied, wi.hout 
being asked to show either consent on their 
part, or on that of the deceas-d husband. 
‘In Sabjan Bewa v. Ansar-ud-din (6), 
Amanat-wn-nissa v. Bashir-un-nissa (x), 
was. again dissented from. Th: learned 


Judges were unable to adopt as a. correct. 


exposition of the law the view that the pos- 
session cf the widow-cannot be maintained 
as against the heirs, unless it is established 
that “such possession was obtained by agree- 
ment with either husband or his heirs, and 
it was remarked.that ii comin; to this 
conclusion the Judges were adhering to 
what had been recognised as ihe rule on 
the. subject in that Court, 

Finally, the subject was discu ied at great 
length in Beeju Bee v. Moorthiya Sahib (7) 
which reviewed a number of auth.rities 
and -tuled that a Muhammadan widow, 
whose dower remains unpaid, is entitl d to 
retain possession of the properties of «her 
husband which she obtained lawfully wita- 
out force or fraud but without the consent 
of, or any agreement with, the husband or 
his- heirs. | 

The weight of authosity, cem isin 
favour of the finding of the learned District 
Judge. “There is no suggestion that the 


E present - -defendant came into possession of 


the house in suit by any unlawful act or 
by.force or fraud. The appeal fails and 


js dismissed with costs. 


Gu Xue 2 - Appeal PRIOR 

- (5) 6 Ind. Cas. 405; 32 A. 503; 7 A. L. J. 614. 

“{0) 9 Ind. Cas, 1031; 38 C, 475713 C. L. J. 427. 

' (7) “53 Ind: Cas. 905; 43 M. 214; 37 M L. f. 

627; em e T. 419.; II L.W. aoe oer M.. W. 
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. LABORE HIGH "COURT. rs 
ECOND CIVIL APPEAL No. 2714 OF 19er: 
June 20, 1922. 
Present :-—Mr. Justice Scott-Smith. ) 
io IM KHAN--PLAINTIFFE-— APPELL ANT à 


versus Je. 
KARIM AND onanns—DEFENDANTS 
— RESPONDENTS. 


"d 

Ee AIK of 1908), Sek. I, Aris. 22, 
144— Execution of decree—Sale of house occupied 
by non-probrieior—Suit by prop bristers to wecover 
site — Ligitaticn 

Article 12 of Sch. E to the Limitation Act. 
applies only to the parties to an auction-sale. 
[p. 823, col. r.] : 

Where the piaintf ina suit for posses sion of prop- 
erty sold in execution of a decree, is the original’ 
owner of the property and was not a party-to the 
decree under which the sale took place, nora rez 
presentative of any of the parties, he 1s ‘entitled 
to ignore the sale altogether, and his suit is 
governed by Art. 144 and not by Art. 12 cf 
Schedule I, to the Limitation Act. [p. 823, col. 1.]: 

Saif-ud: din v. Hansraj, 11 Ind. Cas. 76; 15 
PA. 1912; 203 P.L. R. 1911; 252 P. W. R I9II, 
tollowed. 

The -site under tbe house of a non-proprie* OF, 
in a village ordinarily belongs to the proprietc-s. 
and its sale without the consent of the proprietary 
body is void. (p. 823, col. 1.] 2 
. A siit by the proprietors to recover possession 
of a site sold in execution of a de:ree egainst a 
non-proprietor, to which the plaintiffs, were not 
parties would, therefore, be governed by” Art. 
144 and'not by Art. 12 of Schedule I to the 
limitation Act. [p. 823, col. 1.] 

Second appeal from a decree of the 
District Judge, -Attcck, at Campbellpur, 
dated the 14th Octobet 1921, affirm ng 
that cf the Munsif, First Class, Campbell- 
pur, dated the 28th February 1027 

Mr. B. D. Qureshi, for the Appellants, 


Mr. M. Bhagat, for the Respordents. 


JUDGMENT.—This is a second appeal 
from the order of the District Judge, Attock, 
‘dismissing the plaintiff's snit for possession 
.of a site in Bhangi village on the ground 
“that it was barred by time. The site to- 
-gether with the house on it was sold by. 
public auction in execution cf a deciee 
against «Karim, a non-proprietary resident, 
on the 28th July 1910. ‘The sale-certificate 
was granted on tke 4th October of the same - 
year. The present suit was lodged on the 
16th November 1g18 by the plaintiff as 
representing the proprietary body of the 
village on the allegation that Karim had 
-a-saleable interest. in the materials of bis 
house only and not in the site in dispute, 
Both the lowes Courts hell that the sui: | 
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was. barred by- time under Art, 120 of he 
First . Schedule of ‘the Limitation Act,- The 
lower. . Appallate ‘Court begins by saying < 
that the sale.of the site in "dispute as the © 
property. of Karim .was not void, but void- ` 
able at.the instance of the proprietary body. - 
I am not able to'agree with this proposition. | 
The site under the. house of a non-proprietor ` 
in a village ordinarily belongs to the pros 
prietors and its sale without the consént 
of the proprietary body is’ void and not. 
voidable. The sale of the site of a resi- 
dential house may perhaps be voidable and 
not void, but that is quite another matter. 
If A's property is sold by an unauthorised 
person without his consent, such sale is 
surely ab initio void and not merely;voidable. 
It has been suggested by Counsel for the 
respondents tnat Art. i2 of the First Sche- 
dule of the Indian Limitation Act is appli- 
cable. That Article provides for the setting 
aside-of a-sale in execution of a decree of. 
a Civil Court, but there is ample authority 
for the proposition that. the parties alone 
are bound by that Article, (see the comment- * 
ary in Mr.  Rustomji's Law of Limitation, 
III Edition, page 265). . In Saif-ud-din v, 


Hansraj (1) it was held that where the plain. . 


Uff in a suit for possession of property sold 
in execution of a decree, was.the original 
owner of the property and was not à party 
to the decree, under which the sale tcok 


place, nor a representative of any of the: 


parties, and wds consequently in a position 
to ignore the sale altogether, Art, 12 of thé 
Limitation Act has no application and the’ 
Suit, falls nader.Art. 144. Again, Art. 9r 
of the First Schedule is not applicable, 
It provides forthe cancellation or -setting 
aside of an instrument not otherwise pro- 
vided for. Here, again, the Article hinds. 
only the parties to the instrument and not 
strangers. I, therefore, hold that the pre- 
sent suit is governéd. by Art, 144 of the 
First Schedule and is not barfed by time. 


It appears that Shah Dad, one of the yen» 
dees and.a defendant in the Trial Court, 
‘died even before the appeal was filed in the 
lower Appellate Court, but was not made 
a party thereto. His two sons, Razi Khan 
acd Bazid Khan, are also: vendees and 
patties to thé suit, and Mr. Kureshi says that 


(ay IL Ind.’ Cas: 76; TS P. R, 19121 203 P, m 
WR.4I9IIj 252 P, W. R. E. = P, 


l nan qul. ZEE" 


* 
“2,77 3 » 
* de * 


the: ey are his-sole représentatives, No 
'o5je ctjon was made ii. e lower Appellate. 


Curt to the. effect that he had any other ' 
“representatives besides these two sons, and 

Mr. Bhagat, on'behaif of the respondents; ^ 
- is unable to say that ary other representative ` 
No question of abatement, .there- . 
The appeal is- accepted and . 


exists. 
fore, arises. 
‘the order of-the 
beinz set aside, 
decision on the merits under O. ALI, r. 23, 
Civil Procedure Code. Stamps in this and 
in the- lower Appellate Court will be re- 


lower Appellate Court 


funded and other costs: will be. costs in the ^ 


case. 


Z K,” A pid accepted. 


LAHORE HIGH COURT, 
. SE: sonp CIVIL APPEAL No, 2598 or 1921. 
June r2, 1922. 
Presont:—We. Justice Brasher. 
MISRI KH AN Plannin APPELLANT 
` vZrsSus 
SHAHJI AND ANOTHER— 
DEPSNDANTS-—RESPONDENTS. 

Punjab Pre-emption Act (I of 1913), s. 30— 
Property sold in possession of vendes before sale~— 
Physical possession— Limitation. 

- Where prior to a sale the vendee is in physical 
. possession of the property sold as a tenant, physical, 


possession of the property under the sale cannot 


be given to him under the sale within the meaning 
of Art. 39 of the Punjab Pre-emption Act of 
r913, anl the property must be treated as not 


ainitting of physical possession being given. In | 


stich a case limitation begins to run from the date 
of attestation of mutation, (p, 824, col. r.] 

Second ;appeal -from a decree.of the 
District Judge, ‘Rawalpindi, ' dated the 
Ist July 1921, reversing that . of the Munsif, 
Second Class, RaWalpindi, dated the 28th 
July 1920. 

Mr. Kanwar Narain for. the Appellant: 

"Mr. M ukand Lal Puri, 

ents. 

JUDGMENT. —The 
in this appeal is one of limitation. . The 
plaintiff sued for pre- emption in respect of 
an oral sale, the vendee having been at the 
time of the 


c Dai esa oe ta pte Ze 
-— » s 


823. 


the case is- remanded for ` 


only nego raised 


sale a tenant under te aed 


for the DINA 


08M. x 


NANAK CHAND V, SAJJAD HUSSAIN, . 


The mutation rdlating to the sele was enteréd 
up on December 24th, 1918, and the mutation 


was sanctioned on December 29th, 1918. 


The learned District Judge has found that 
the.oral sale took place about a month be- 
fore the mutation was entered, z.e., about 
November 24th, 1918. "Taking this-as the 
starting point for limitation he has held 
that the suit is barred by time, it being 
admitted that the suit woüld be within 


- liinitation if time is to be reckoned from the 
. date of the mutation. 


For the .appellant 
the finding that the. sale took place prior 


. to the date of the entry of the mutation is 


challenged and it is contended that Art. Io 
does not apply at all, but that even if 
this Article is to be applied the vendee did 
not take possession under the. sale until 
the mutation was sanctioned. 


The finding that the sale took place a 


month.prior to the date of the mutation 


evidence to support it, and I cannot question 
this finding in second appeal. 

The question whether Art. ro of the Limi- 
tation. ‘Act is applicable to a case of this 


kind is not free from difficulty, and no au- ' 


thority directly in point has been cited, 
Prior to the sale the vendee wás already in 


INDIAN, CASES; 


. entry is a finding of fact which. has some 


physical possession of the property sold as 


a tenant, and no physical possession could 
be.givei to him. I am disposed to hold 


that the. subject of the sale, did not admit . 


of physical possession; but, if Art.. 10 is to be 
applied, then: limitation runs from the date 
of taking physical possession under the sale, 
and I do not see how the character of the 
vendee's' possession changed on. the date 
when the sale was effected. "The. vendee 
cannot, I think, be said to have taken pos- 
session , under the sale until his new status 
Was publicly proclaimed at the time of the 
mutation, and, therefore,.whether Art. ro 
of the Limitation Act or section “30 of the 


. Punjab Pre-emption Act ® to be applied the 


date from ‘which limitation runs is the date 
when the mutation was attested. 


6 In my: opinion, therefore, the suit is with- 


intime. It has been found that the plaintiff 
Has:a tight of pre-emption. and- that the 
price, Rs: 200, was paid and fixed in good 
faith. . . 

m. accordingly accept this appeal and give 
the plaintiff: a decree for pre-emption on 
payment oi Rs. 200, ng purchase . money 


i 


Uses | 


to be paid into Court on or before Kugüsk l 
I2th, 1922. On payment into Court of 
such purchase-money the defendant shall 
deliver possession of the property to the 


. plaintiff, but if the purchase-money be not 


paid on' or before , August i2th,1922 the 
suit shall be dismissed with costs through- 
out to the defendant, Shahji, - The appel- 
lant will gèt. his costs in this Court against 
the respondent Shahji, in the event 'of the 
money being paid. i 


- Z. K. Appeal accepted. 7 
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LAHORE HIGH COURT, 
-LETTERS PATENT APPEAL No. 169 OF Ines. 
.December 1, 1922. 

. Present. — Sir Shadi Lat Kr., Chief 


.. Justice, and Mr. Justice Fforde. 


NANAK CHAND AND OTHERS—DEFEN- 
DANTS—APPELLANTS 
. DEN Sus 
SAJJAD HUSSAIN AND OTHERS—PLAIN- 
TIFFS--RESPONDENTS. 

Letters Patent (Lahore), cl.*xo—Ovdev refusing 
to set aside dismissal of appeal in default, whether 
judgment—Discretion of Court— Interference.. 

An order of a Single Judge refusing to set aside 
an order dismissing an appeal in default is a 
^*judgment" within the meaning of clause ro 
of the Letters Patent of the Lahore High Court 
and is appealable under that clause.- 

Ruldu Singh v. Sawal Singh, 67 Ind. Cas. 388; 
3 L. x88 ; (1922) A. I. R. (L.) 380, Muthura Sundari 
Dassi v. Hargn Chandra Shaha, 34 Ind. Cas. 634; 
43 C. 857 at p. 870; 20 C, W. N. 594; 23 C In J: 
443, reliéd upon. 

The discretion exercised by a Single Judge in 
refusing to set aside an order dismissing an appeal 
in default cannot be interfered with im an appeal 
under the Letters Patent merely on the groünd 
that the case appears to be a fit one for restoration.: 

Letters Patent Appeal from the order of ` 
Mr. Justice Abdul Raoof, passed. in Civi! 
Miscellaneous Application No. 430 of 1921 
dated ‘the 27th June 1922, and printed 
as 71 Ind. Cas. 813, rejecting the petition 
to > set- aside an order dismissing 
Civil Appeal No. 933 of 1921 in default. 

Dr. Gokal Chand Narang, for the Appel- 
lauts. 

"Dr. Muhammad i ou the p e 
ents. : 


e - 


- 
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RAM LAL, 7. GHANISHAM DAS. | 
 JUDGMENT.—'This is sn appeal under 
clause 10 of the Letters Patent from an 
order made by a Single judge rejecting an’ 
application for an order to set aside a dis- 
missal of an appeal. 'The learned Counsel 
for the respondents. raises a preliminary: 
objection that the order in question does 
not amount to a judgment under the Letters, 
Patent, and that no appeal lies iom it. 
This objection is, in our opinion, not well- 
founded. The order satisfies the de&ni- 
tion of the expression “judgment” as 
laid down in Ruldu Singh v. Sawal Singh (1) 
and has been helé to be appealable M Aura. 
Sundari Dassi v. Haran Chandra Shaha 
(2). We accordingly overrule the preliminary 
objection. On the merits we consider that 
there is considerable force in the contention 
of the learned Counsel for tbe appellants 
that this was a fit case for setting aside the 
dismissal, but the question before us is not 
whether we would have accepted the appli- 
cation for an order to set'aside the dismissal 
if it had been made to us in the first instance, , 
but whether there is any adequate ground 
— fórinterfering with the discretion of a learned 
Judge of this Court who has declined to grant 
the. application. This question we must 
answer in the negative. We accordingly 

dismiss the appeal with costs, 


Z. K. 
Appeal dismissed, 
ay Bl Ind. Cas. 388; 3 L. 188; (1922) ALR. 
+} 399. 


. (2) 34 Ind. Cas. 634; 43 C. 857 at p. 870; 20 
C. W. N. 594 ; 23 C. L. J. 443. 
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LAHORE HIGH COURT. f 
SETOND CIVIL Appear, No, 1469 OF 192r. 
. July 2r, 1922. 
... Present:—Mr. Justice Martineau. 
RAM LAL—DEFENDANT——APPELIANT 
l versus 
Mahk GHANISHAM DAS AND QTRERS— 
PLAINTIFFS—DURGA PARSHAD AND: 
OTHERS—DEFENDANTS— 2 
IN RESPONDENTS.  — 
Evidence Act (I of 1872), s..77—Setliz;nent Re- 
cord, entries in, proof of—Certified copy—Statement 


of Kanungo. - ; s 


INDIAN .CASES. t 


825 


"An entry in a public documenf, such as a. Settle- 
ment Record, can be proved only by the production 
of plus or by a certified scopy.  [p. 826, 
col. T. i 
' The statement of a Kanungo is not relevant ds 
evidence of what is contained in the Settlement 
Record. [p. 826, col. r.] 
second appeal from a decree of the Dis- 
trict Judge, Jhang, at Sargodha, dated the 
22nd March Ig2r reversing that of the 
Munsif, Second Class, Jhang, dated ryth 
May 1920. 

Mr. Nanak Chand, for the Appellant. 

. Mr. Mukand Lal Puri, for the Respond 
ents. . 

JUDGMENT.—The lands of the parties 
adjoin each other, and the plaintiffs brought 
the present suit for a declaration of their 
right of ownership in 10 kanals 2 marlas of 
land. TheMunsif dismissed the suit finding 
on the strength of the Revenue Records 
that the land belonged to the defendants, 
The District Judge on appeal has reversed 
the decision of the First Court and given the 
plaintiffs a decree for a portion of the land 
in suit, namely, for 6 kanals 16 marlas in 
Khasra Nos, 1012 to 1016. The defendants 
have filed a second appeal. 

The land in suit was admittedly recorded. 
as the property of the defendants in the 
Settlement Record of 1904. ‘The plaintiffs 
allege that thisis a mistake and that in the 
Settlement Record of 1880 the field numbe 
corresponding to Nos. I012 to 1016 of the 
Settlement of 1904 were entered as owned by 
them, and the District Judge has found in 
their favour on the strength of the state- 
ment of the special Kanungo, who says that 
the field. numbers of.the land in suit in the 
Settlement of 1880 were 1162 min, II78 min 
to 1182 min, and 1187 min, which were parts 


. of the-plaintiffs' fields. But the learned Judge 


has failed to notice the fact pointed out in 
the judgment of the Munsif, that the Kanun- 
go s statement is opposed to the entries ig the 
Revenue Records.” A certified copy of the 
entry inthe Settelment Record of 19o4, filed 
by the defendants in answer to the claim 
shows that the field numbers in the Settle- 
ment of 1880 which correspond to the exist- 
ing Nos: 1012 to 1016 and others are nct 
those mentioned by the Kannugo, but are 
Nos. 1120.to 1128, 1132 to 1135, II37; and 
1161 which all belonged .to the defendants, 
In the face of this evidence it is impossible 
to accept.the statement of the Kanungo. 


826 : INDIAN CASES. A 
“BUDHA MAL 0, SHIB DAYAL. 
That statement is indeed not relevant as . JUDGMENT. — The plaintiff in thisc case has 


evidence of what is contained in the Settle- 
ment Record, fér under the Evidence Act an 
entry in a publie document such as-a Settle- 
ment Record ĉan be proved only by per ori- 
ginal or by a certified: copy. 

“As the learned District Judge has based 
his finding, not on the certified copy which 
shows what the entries in the records are, 
but on a statement which is not admissible 
to prove the entries, the finding can be con- 
tested in second appeal. 

The entries in the records are entirely in 
the defendant’s favour and are unrebutted. 

I accordingly accept the appeal, reverse 
the decree of the lower Appellate Court, 
and restore that of the Court of first instance 
dismissing the suit. “The respondents will 
pay the "appellants' costs throughout. 

Appeal accepted. 


Z, K. 


; LAHORE HIGH COURT. 
‘Ssconp CIVIL APPEAL No. 192 OF 1928. 
May 8, 1922. 
Pr esent -—Mr- Justice Broadway and 
* Mr. Justice Harrison. 
BUDHA MAI, AND ANOTHER— 
DEFENDANTS—APPELLANTS 
versus 
SHIB DAYAI—PLAINTIF¥—RESPONDENT. 


Landlord and tenani— Repudiation of liability -by 
tenani— Landlord, whether can sue for vent of whole 
period of tenant cy— Appeal—Technical plea. 

A landlord is entitled to sue fot the rent of tht 
whole period of the tenancy as damages where 
the tenant  repudiates his liability to pay 
rent under the lease, and is not bound to wait 
until any particular date when the*rent would 
become due under the terms ef the lease. [p. 827, 
col. 1 
A. anos plea should not be allowed to be 
kaken for the first time in appeal. [p. 827, col. r.] 


Second appeal from a decree of the 
District: Judge, Lahore, dated the roth 
December 1917, varying that of the Subordi- 
‘nate- Judge, First Class, Lahore, dated: the 
ast October I9I5. 


eo Mr M. S; Bhagat, for the Appellants. 


Bakhshi Tek ‘Chand, for the Responde nt. 


bes given a decree by the District Judge, 
for Rs. 978, being the amount of one year's, 
rent due for a brick kiln after various calcu- 
lations have been made on both sides. The 
defendants present this second appeal, 
urging various grounds of which only two are. 
pressed and these are practically the same, 
namely, that the suit was premature, and, 
therefore, must be dismissed and that rent for. 
the whole year was not due. 
The facts are clearly given in tne judg- 
ment of the learned District Judge and it- 
is clear that the defendants had been in 
occupation of this brick kiin during the 
preceding year, which terminated on the 
31st of August 1913, and continued in 
possession until the 15th of November .1913, 
after renewing the lease for a period of a 
year. They vacated the premises on or be- 
fore the 15th November of their own accord, 
but inspite of thisthe principal defendant 
wrote to the landlord on the r5th, saying 


that they had been turned out of the kiln 


by him, that the lease had thus been termi- 
nated and that they were not liable to pay 
any.rent. The present suit was instituted 
on the 24th March i914, ard the plaintiff 
claimed rent up to the 3ist of August 
I914, or to the last day of the tenancy. 
In the First Court no plea was taken that 
the suit was premature but this was made. 
a.ground of appealto the District Judge, 
who held that the plaintiff had a full cause 
of action for his whole relief and for the 
payment of a years rent because of hé 
defendants’ repudiation of all liability in 
that the latter had put forward the fals: 
contention that he had been turned out 
by the plaintiff. and maintained that 
the lease had been terminated and then 
through no fault of his. The, District 
Judge also neld that, even if this view were 
not correct, this was one of those rare cases ` 
in which the power to give relief on a cause 
of action, which accrued after the. institu- 
tion of the suit, should bé exercised. 
Counsel urges that, although the plea was 
not specifically taken in the First Court 
it is so patent from the plaint itself that 
the cause of action had not arisen. that 
even on second appeal the suit must be 
dismissed for that portion ot the rent 
‘which by the terms of the lease was made 
payable in July: .I914, and he.contends 
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that no ‘repudiation ‘and no ‘denial of 
the relative positions of the parties can 
ever entitle a. landlord to sue for rent 
which has not accrued under the terms 
' of the lease at the time the suit is instituted. 
We find on the analogy of a suit for damages 
based on a breach of contract that the right 
to.sue did accrue on the repudiation by 
the defendants and that the landlord was 
entitled to claim the full amount of nis rent 
as damages due to him. on account of the 


breach which took place on the defend- 


ants'repudiating all liability and that he 
was not bound to wait until the end of the 
year of until the month in which the re- 
mainder of the rent was payable. Apart 
from this the plea taken that the suit is 
premature is technical and can be met by the 
equally technical reply that it should have 
been taken in the Trial Court so as to en- 
able the plaintiff to withdraw his suit or 
take such action as he thought right, and 
such a plea, when first taken in the Court 


of Appeal; should not be entertained. Wee 


find, therefore, that the plaintiff is en- 
titled to the full 1elief whichhas been award- 


ed to him by the District Judge and we dis- . 


miss the appeal with costs. 


A cross-appeal has been presented by the’ 


respondent asking for an item of Rs. 54 
which has been charged against him on 
account of coal with which, it was found, 
he was supplied by the plaintiff. The 
finding on this point is a finding of fact 
come to after consideration of the evidence 
and cannot be gone iuto on second appeal. 
The cross-appeal, is, therefore, dismissed. 
ok: 


Appeal dismissed. 


heat . "R^ eee 


LAHORE ,HIGH COURT. 


Civin, REVISION PETIPION No. 483 oF I921.. 


JUNE 21, 1922. 
Present:—Mr. Justice Scott Smith 
AVUB AND OTHERS—DEFENDANTS— 

PETITIONERS EM 
UEFSUS ` : 


' 
hd E 


KIRPAL SINGH 


Civil Procedure Code ( Act V of 1908), s. 115— 


INDIAN CASES; 


AND OTHERS—PLAINTIFFS 
AND, FAZL-—DEFENDANT— RESPONDENTS, ~, 


327 


. Appellite Court deciding TrialEòurt had justséice — 


tion— Revision. 

An vere judgment deciding, though errone- 
ously, that the Court of first instance had jurisdic- 
tion to hear a såit, is not open to revision by the 
High Court, the lower Court having had jurisdic- 
Hon 2 entertain and decide the appeal. [p. 827, 
col. 2. < | 

Aruy Singh v. Bua Ditta, 9 Ind. Cas. 674; 4 P. 
R. 1911;.45 P. L. R. 1911; 26 P.W. R. 1911, Doteíat 
Ram v. Asa Ram, 46 P. R. 1886, followed. 


Petition, undersection 44 of Act VI of 1918, 
for revision of the decree of the Senior Sub- 
ordinate Judge, Shahpur at Sargodha, dated 
the 25th April, 19217, varying that of the: 
Munsif, First Class, Bhera, District Shale. 
pur, dated the roth January 1921. l 

Mr. Nanak Chand, for the Petitioners. .” 

Dr. Nand Lal, for the Respondents, ` 

JUDGMENT.—fThis is an application fcr 
revision of the order of the lower Courts. 
decreeing the plaintiffs' claim for Rs. 30 on 


account of price of trees cut by the defend- . 


ants-petitioners from land of which they are’ 
themselves the proprietors, In the lower’ 
Courts the question was raised whether the 
suit was triable by a Civil or a Revenue 
Court. The Munsif held that the suit was 
triable by a Civil Court and on the merits 
he gave the plaintiffs a decree. The point. 
was again raised before the Senior Subordi- 
nate Judge.who heard the appeal. He agreed’ 
with the Munsif that the suit was triable. 
by a Civil Court. He also held in accordanc& 
with a decision of the Financial Commis- 
sioner in 1894 that the plaintiffs were adna_ 
maliks of the land, and, therefore, were: 
prima facie owners of the tree$, and with- 
out going into the oral evidence on the 
record he upheld the decree of the Munsii,.” 
In revision the point is again raised as to 


Whether the lower Courts had jurisdiction. 
Now, in Arur Singh v. Bua Ditta (x) it was | 


held that an appellate judgment deciding, 
though erreneously, that the Court of first 


instance had jurisdiction to hear a suit, is. 
not open to revision by thé Chief Court under ^ 


s»etion 70 (1) (a) of the Punjab Courts’ Act,. 


the lower Appellate Coutt having had jüris- ` 


diction to entertain and decide the appeal.” 
The izarned Judge followeda previous Divi- 


* 
p 


(1) 9 Ind, Cas 674 1 4 P. R. 1911 ; 45 P.L, 
1911; 20 P, W. R., rzgir, 545 PAL. R, 
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sion Bench ruling reported as,Dowlat Ram 
v. Asa Ram(2), and, therefore, I am not pre- 
pared to interfere in revision on a question 
of jurisdiction. ‘The questioif is, moreover, 
a difficult one in the present case. It appears’ 
that ‘the ‘plaintiffs were originally muafidars 
of the land and that at the present time they 
receive a share of the produce frorn the pro~ 
prietors (defendants-petitioners) in lieu of 
the land revenue which was previously paid 
to them. Whether this fact establishes the 
relationship of landlord aud tenant betweén 
the parties is arguable. Having regard to 
the fact that the appellants are the proprie- 
tors of the land the presumption certainly 
appears to be that they are owners of the 
trees growing thereon, IJ have read the judg- 
ment of the Financial Commissioner of 1894 
and I find that the question there was 
whether the new settlement should be made 
with the muafidars or with the owners of the 
land. It was decided that the settlement 
should be made with the muafidars and inci- 
dentally the Financial Commissioner re- 
marked that they were adna maliks of the 
land, though this point was not clearly in 
issue at that time. Now, Article 139 of 
Rattigan's Digest shows that the ala maltks 
usually levy a sort of customary rent from 
the adna maliks. If this is correct the 
plaintiffs, who receive half the produce from 
the defendants, would be the ala maliks and 
the defendants would be the adna maitks, 
and not vice versa. However this may be, 
I consider that the onus was heavily üpon the 
plaintiffs to prove that they were entitled 
to the trees growing,on the land. I do not 
think that it can be,said that the plaintiffs 
have established that they are adna maliks 
of the land, and, therefore, the reasons. 
given by the learned Subordinate Judge for 
decreeing their claim dre not sound. I have 


' had the oral evidence read to me and, in my 


opinion, it is quite insufficient to "rebut the 
initial presumption. 

I, therefore, allow the revision and setting 
aside the decree of the Courts below, dismiss 
the plaintiffs’ suit. Under all the circum- 
stances of the case I direct the parties to 
bear their costs in all the Courts. ` 

Z. K, Revtsion allowed. 

/2) 46 P. R. 1886. ' 
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LAHORE HIGH 'COURT. 
SECOND Civir, APPEAL No. 2626 OF 1021, 
(MISCELLANEOUS NO. 23 OF 1922.) 

June 6, 1922. 
Present;—Mr. [Justice Martineau, 
MULA MAI,—DEFENDANT-—AÁPPEÉLLANT 
. V&F SIS 

Sardar PIARA SINGH—PLAINTIEF AND 

OTHERS—DEFENDANTS—RESPONDEN'S, ` 

Indian Soldiers (Litigation) Act (IX of 1918), 
s. 11, applicability of. — 

Section 11 of the Indian Soldiers (Litigation) Act 
applies only to those cases where the plaintiff is 
an Indian Soldier at the time when he files his 
suit; the section does not become applicable by 
the mere fact that the plaintiff was a soldier at 
the time when the cause of action arose. 

Second appeal from a decree of the 
District Judge, Sialkot, dated the 11th 
August 1921, modifying that of the 
Subordinate Judge, Second Class, Sialkot, 
dated the r1th April 1921. < 

Mr. Dev Raj Sawhney, for the Appellant. 

' Mehta Amin Chand, for the Respond- 
ents. 


J UDGMENT.—Civil Appeals Nos. 2626 to 
2629 of 1921 arise out of four suits for pre- 
emption instituted in December 1920 in: 
respect of sales, of which three took place 
in 1918 and one in March 1910. 

It is admitted that the suits are barred 
by limitation uníess they are saved by tbe. 
Indian Soldiers Litigation Act IK of 1918, 
section II of which provides that in comput- 
ing the period of limitation prescribed for 
any suit in which the plaintiff is an Indian 
soldier the time during which such soldier 
has been serving under war conditions. 
since the 4tlieAugust 1914 shall be excluded. 
The Courts below have held that the suits are 
within time when the period during which 
the plaintiff was serving under war conditions 
is deducted, and they have concurred in 
giving him decrees for pre-emption. 

The Courts below have’ failed to notice 
that although the plaintiff was serving as a 
soldier for,some time before the institution 


.of the suits he was, as is admitted before me, 


no longer a soldier when he brought the suits 
and that, therefore, section rr of Act IX of 
1918 does not apply to the present cases. 
That section applies only where the plaintiff 
1s an Indian soldier, and it does not become 
applicable by the mere fact that he was a- 
soldier at the time when thé cawe of action 
arose. uec E 2 ; 


= 
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As section 1x of Act IX of 1918 does not 
apply the time during which the plaintiff 
was serving under war conditions cannot be 
excluded in computing the period of limita- 


. tion , and the suits are consequently barred 
"by limitation. 


I accept the appeals, reverse the decrees 
of the Courts below, and dismiss the suits 


"with costs in all the' Courts. 


Z. K. j 
i Appeals dismissed. 


 LAHORE HIGH COURT, 
SECOND CIVI, APPEAL No. .325 OF. 1922. 
January 5, 1923. 

Present :—Mr. Justice Campbell. 
UGGAR SAIN AND ANOTHER— > 
DEFENDANTS—APPELLANTS. 

VEYSUS . 
TELU AND ANOTHER—PLAINTIFFS, AND 
Musammat DAKHAN AND ANOTHER— 
DEFENDANTS—RESPONDENTS. 
Custom— Alienation—Sonless proprietor— Rohtak 


Tahsil, Rohtak District. 
A sonless proprietor of the Rohtak Tahsil of 


the Rohtak District has unrestricted powers óf, 


alienation in respect of ancestral land. 
Beg v. Allah Ditta, 38 Ind. Cas. 354; 45 P. 
R. 1917; 12 P. W. R. 1917; 21 M. L. T. 310; 32 


M. I. J. 615; E c dE e 15 ALL. T. 
325; 21 C. W. N. 842 4 €. 749; 26 C. EL. J. 
175; 44 I. A. 89 (P. à. rete ed to. 7 


Ramji Lal x. Tej Ram, 73 P.R. 1895(F. B.) and 
Budal v. Kirpa, 23 Ind. Cas. 211; 76 P. R. 1914; 


I48 P. L. R. 1914; 131 P. W. R. 1914, distingue . 


ished. 

Second appeal from a decree ofthe 
Additional Judge, Rohtak, at Hissar, dated 
4th November  rgzr, affirming- -that 
of the Munsif, Second Class, Rohtak, dated 
the 16th: April I9g21. ` 

Messrs. Shamaivy Chand and Sager Chana, 
fer the Appellants. 

Lala Badri Das, R.B., for the Respon- 
Gents. 

JUDGMENT. —The question for decision 


' in this second appeal is whether a sonless 


proprietor of land in the Rohtak Tahsil of the 


Rohtak District has unrestricted powers of 
alienation. In the certificate granted by the 
e . 


` a 4 ss " x. rt 
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District Judge under sectioh 4I (3. of thé 
Punjab Courts Act the question was stated 
to be whether the powers t$ alienate of a 
sonless proprietor in the Rothak District 
are not restricted, but the land in suit 
being situate in the Rohtak Tahsil it 
is unnecessary to give a decision on the 
custom prevailing in the rest of the District, 
‘This is what was held in similar circumstan- 
ces by the this Court in Giani v. Tek Chand 
(1) (a ruling to be mentioned.in more detail 
presently) for the.reason that the Riwaj- 
-ams of the different Tahsils are not uniform. 
The Trial Court placed -the onus of proving 
restricted powers on -the plaintiffs -and 


found in their favour on the strength. of. 


Certain judicial decisions, viz., Budal v. 
Kirpa (2) (which did not relate to the 
Rohtak Tahsil), a judgment by: Major 
Knollys, District Judge, in Civil Appeal No. 
280 of 1919. (since reversed_on appeal by 
this Court in Giani v. Tek Chand (I), a 

judgment by Mr. Anderson, District Judge, 
in Civil Appeal No. 136 of 1920 (a case of 


Jhajjar Tahsil) and.a judgment by: Agha - 


Muhammad Sultan Mirza which is eulogised 
as “memorable” but” which “dealt with 
land in Tahsil Gohana. 

The learned District Judge affirmed ihé 


‘Munsif’s findings holding that Major 
‘Knollys’ judgment and Budal v. Kirpa 
(2), . had settled authoritatively — the 


previous controversy whether or not thé 
“custom of the Rohtak District “differed 
from that of the other neighbouring: Dis- 
-tricts of the Province, and that it was for 
the defendants to establish” a special 
.custom which they.had not done. 

The defendants placed on the record a 
:copy of a declaration in the 1879 Riwaj-£- 
dm of the Rohtak Tahsil to the effect that 
.the collateral heirs of a sonless proprietor 
cannot control alienations by him . but 
possess merely the right to pre-empt. 
.The current Riway-i-am "contains no. ques 
tion on the subject. 

It was held by. this. Court in Giant v. 
"Tek Chand (I), ' referred . to above, that 
the. Rohtak ` Tahsil ` Riwaj- -fam of 1879 
placed upon a son the.onus of proving that 


(1) 64 Ind. Cas. 549; 11 P.I. R. 1922? (1922) A, 
I. R. (L,) 69 


(2) 22 Iud, Cas, 211; 76 P, R, orp 148 P, L R 
1914; IJE P. W. R, 1914, 


BAKHO V, LAL. 
hé had a right'to attack a mortgage by his 
father of ancestral land and that elieaations 
by a proprietof in that Tahsil could be chal- 
lenged only on grounds valideunder Hindu 
Law. Another decision by this Court in 
Civil Appeal No. 33 of 1913 (Telu v. Chum 
(3)) upheld on similar grounds the dismissal 
of d suit by the present plaintiff challenging 
another alienations of land in Tahsil Rohtak 
by the selfsame alienor whose sale is now 
in dispute. 

-"These two decisions are conclusive 
in favour of the  defendants-appellants, 
for no instance^ from- the Rohtak Tahsil 
of control by a reversioner was proved 
by plaintiff except Major Knollys’ 
judgment which is nullified by Gran 
v. Tek Chand (x) All that the learned 
Counsel for the plaintifi-respondent can 
urge is that the. Full Bench decision, 
Ramji Lal v. Tej Ram (4), enunciated a 
general rule -which the Riwaj-t-am can- 
mot” ‘override ‘and that this rule was 
te-affirmed for the Rohtak District by a 
‘Division Bench in Budal v. Kirpa 
(2). Ramji Lal v. Tej Ram (4), however, was 
considered in Civil Appeal No. 33 of I9I3, 
[Telu v. Chuni (3)] and Budal v. Kirpa (2) 
'dealt with land in another Tahsil, and the 
Riwaj-t-am of Rohtak Tahsil was not before 
the Court (nor apparently was the Rrwaj-1-am 
Of any Tahsil). Both judgments, moreover, 
must be read subject to what was laid down 
regarding the -Riwai-i-am by the Privy 
Counsel in Beg. v. Allah Ditta (5). 


The learned District Judge, while finding , 
e -that.there is no evidence of necessity, has . 


held that consideration passed in full; there 
"as never any allegation ot immorality 
against the vendor. Thus the suit must 
fail. 
I accept the appeal and dismiss the 
'suit with costs throughout. 

K. Z. Appeki accepted. 

(3) 20 Ind. Cas. 373; 231 Pt L. R. 1913; 147 P. We 
R. 1913. dos (F. B.) 

(4) 75 P. R, 1895 (F. B.). 

(2 23 Tad, Cas 354: 45 P, R, 1917; 12 P, W, Re 
1917; 21 M. L. T. 310; 32 M. L. J. 615; 19 Bom. 
L. R. 388; 15 A. L. J. 525; 21 C. W. N. 842; 44 C. 
749] 26 C. L. J. 175; 44 LA. 89 (P. C). 
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^ LAHORE HIGH COURT. 

SECOND Civig APPEAL NO. 2849 of 2923; 

june 12, 1922. 

Preseni.—Mr. Justice Scott-Smith. 
Musammat BAKHO-—PLAINTIEP— 
APPELLANT 

UEYSUS e. 
. LAL—DEFENDANT—RESPONDENT, 
Muhammadan Law—Marriage— Apostacy, effect 

Of. 

a Muhammadan marriage is dissolved by-the 
apostacy of either the husband or the wife. 
[p. 83r, col. r.] ` 

Nowroz Aii v. Aziz Bibi, x24 P. R. 1576, Kaan 

Bibi v. Pir Shah, 132 P. R 3884, Allah Baksh v. 
Amir Begam, 61 P.R. 1899, Imam Din v. Hassan 
Bibi, 85 P. R r901, Amir Beg v. Saman, 7 Ind, Cas. 
342; 33 Ago; 7 A. L. J. 956 and Abul Gani v. 
Asizul Hag, 14 Ind. Cas 641;39 C 409; 15 C. L.J 263; 
16 C. W. N 451; 13 Cr. L. J: 257, relied upon. 

The questiou to be determined in such cases 
is not whether the adoption of the new religion by 
the alleged apostate is efficacious or not, but 
whether or not he has renounced the Muham- 
madan religion. (p. 831, col. x.] 3 

Second appeal from a decree of the 

District Judge, Lyallpur, dated the. x7th 
November I921 reversing that of the Mun- 
Sif, First Class, Sheikhupura, dated the 
22nd December 1920, 

Mr. Nanak Chand, for the Appellant. . 

JUDGMENT.—In the case out of which 
the present second appeal arises Musamunat 

Bakho sued for dissolution of marriage with 
Lal on two grounds, (1) that she was married 
by her father during her minority and (2) 
that she had reaounced Islam and become 
I am not concerned with the 
first ground. The case was first of all tried 
by a Muhammadan Munsif, Syad Zulfiqar- 
ud-Din, woo decreed the claim holding that 
the plainti$ had renounced Islam and had 
become a Christian. On appeal the District 
Judge, Khan Bahadar Abdul Ghafur ‘Khan, 
-remanded the case for inquiry into certain 
„points under O. XLI, r. 23, Civil Fro» 

cedure Code. The case then came before a 

Hindu Munsif who held that the plaintiff had 
renounced Islam and become a Christian 

and gave a decree. The case then went on 
appeal before Mirza Zafar Ali, District Judge, 

who held that Musammat Bakho was uot a 
Christian, because she had not been baptized 
by a duly authorized person. The learned Dis- 
trict Judge set aside the decree and dismis-. 
sed the plaintiff’s suit, She has filed a second 
appealeto this Court which has been heard 
ex parte in the absence of the respondent. 

i e 
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The learned Ristrict Judge in the course 
of.bis judgment states that the plaintiff did 
noi put herself in the witness-box to be exa- 
mined with regard to her views on religion. 
Before the remand, however, she appeared 
as a witness on her own behalf and she sub- 
sequently Was called as a witness on behalf 
of the defendant and again gave evidence. 
 Shecleatly stated in the course of her evidence 
that she had renounced Islam and had been 
baptized as a Christian and that she professed 
the Christian religion. She was baptized 
by an Indian Christian named Hakim Ali 


-who belongs to a sect of Christians called the - 
cleaily - 
‘deposed that he baptized Musammat Bakho - 


Christ: Mission.. Now. Hakim Ali. 
and that for a month before baptizing her 
he instructed her in the principles of the 
Christian religion, in other words, he prepared 
her for baptism. It appears from the evi- 
dence of Mr. Samad and Mr. Smith that 
Hakim Ali was what is called a section-in- 
charge and that every section-in-charge is 
authorised to perform the rite of baptism. 
Even according to the rules of the Church 
of England, any private person can, in the 
case of emergency, perform the rite of bap- 
tism. and I am not prepared to agree with 


the learned District Judge that the baptism ' 


of Musammat Bakho was whollv ineffica- 
cious. But even if it was, the real question 
which had to be determined was whether 
Musammat Bakho had renounced the Mu- 
hammadan religion. 

There is ample authority for holding that 
by the apostacy of either the husband or the 
wife a Mubammadan marriage is dissolved, 
see, inter alia, Nowroz Ali v. Aziz Bibi (x), 
Khan Bibi v. Pir Shah (2), Allah Baksh v. 
Amir Begam (3), Imam Din v. Hasan Bibi 
(4), Amir Beg v. Saman (5) and Abdul Gan 
v. Azizul Hag (6). The learned District 
Judge has not come to a clear finding as “to 
whether the plaintiff is an apostate from 
Islam or not. In my opinion, there can be 
no doubt of this fact. We have her own 
clear statement in the witness-bbx and this 


pu P. L. R. 1906; 97 D. W. 


(5) 7 Ind. Cas. 342; 33 A 90; 7 A. L. 3 956. 
(6) 14 Ind. Cas. 641; 39 C. 409; 15 C.L. J. 2633 
- I6 C, W, N 451; 13 Cr. L. ],257. ; 
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is supported by the evidente of Hakim Ali 
who baptized her, and of Lal Din. I, there- 
fore, hold, in accordance with the authorities 
above mentioned, that the marriage has bec een 
dissolved. 

I, therefore, accept the appeal and setting 
aside the order of the lower Appellate Court, 


restore the decree of the id: caai with 


costs throughout, 


Že E, Appeal T) 


NAGPUR JUDICIAL COMMISSIONER’S 
CO 


SECOND -CIVIL APPEAL NO. 430 OF 1927. 
October 9, 1922. ` 
Present:—Mr, Hallifax, A. T. C. 
SONBA—DEFENDANT—APPELLANT 
- Uer SS : 
: DATTATRAY A-—PLAINTIFE—- 
- RESPONDENT, i 
EN E ae user— Evidence of grant— En Ne 
croachmeni, removal of. 

Long user may certainly with other circumstances, 
‘and in some cases even by itseli, be good evidence 
of an agreement or grant. [p. 832, col. d . 

Pranjwandas v. Mayavam, x B. H. C. R. O. C. f 
r5r and Bagram v. Khetiranath Karformah, 3 B. La 
R. O. C. J. 18, not followed. 


Where a person has encròached on the plaintiff's « 


property by building a portion of his own wall 
on the top of the plaintiff's wall, it is entirely 
unnecessary for the plaintiff to prove the extent 
“of the encroachment or the weight of the burden 
imposed by it. He is clearly “entitled ‘to claim 
that any portion, however small, of the defendant's 
wall that projects on his.own property, shall be re- 
moved. [pe $33, col r.] 

Appeal from aedecree of the Additional 
District Judge, Nagpur, in Civil Appeal 
No. 141 of 1920, dated the 12th May 1921, 

Mr. M. R. Bobde, for the Appellant. 

Mr. D. T.. M angalmurti, for the Respond 
ent, 


J UDGMENT. —'"The defendant has filed 
two Appeals (No. 430 and No. 43X 
of 1921) against different decisions in 
the ‘same judgment and the plaintiff 
has filed a  cross-objection . in the 


Gar * 
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second’ of these two appeals. I have -of the ns ves Jong user maey 


examined, “both appeals and the cross-ob- 


jection in the manner appropriate to a first 
appeal but have been unable, to find more 
than two points , both arising in the cross- 


; objection, which could properly be put . 


| .not propose, therefore, 


forward. in a second appeal at all. I de 
to discuss more 
than these two points. The first has 
reference to the windows of the plaintiff's 
house .situated at the points marked 


Wa, Ka, Dha and Jha in the map 


filed with the  plaint. It is contended 
that these openings have been in existence 
for 50 or 60 years,.and, therefore, a right 
of easement has accrued in regard to them 
independently of section 15 of the Ease- 
ments Act, 1882, although the use of that 


easement had been discontinued for more 


than two years previous.to the institution 
of this suit. The learned Pleader, for the 
plaintiff urged that continuous user of that 
extent was of itself presumptive evidence 


' of a grant or agreement,'so that what is 


practically a, period. of- limitation of two 
years prescribed by section 15 of the Ease- 
ments Act in respect of an.easement ac- 
quired by prescription only does not apply 
here, as was held by their Lordships of the 
Privy Council in Rajrup Koe v. Abul 
„Hossein (1). 

(2) In support of this suggestion the learn» 
€ leader cited the case of Moore v. Raw- 
son (2) mentioned at page 71 of Peacock's 
Easement in British India, where the rele- 
vant part of the judgment of Littledale, J., 
is quoted. ‘fhe principle stated (there was; 
‘continuous, peaceable user of an easement 
of light and air for more than twenty years 
gave tise in England to a presumption 


that, it existed with the consent of the owner" 
of the servient heritage. 


This principle 
was applied by the Bombay High Court 
in Pranjivandas v. Mayaram (3) and in the 
Calcutta High-Court in Bmgram v. Khettra- 
nath  Karformah - (4) ‘These cases, how- 
ever, were decided: in’ 1862 and 1869, that 
is to say, many ud before the passing 


(2) 6- C- ag c. ee gels A. 
240; APR UE L.R.7; "o P. C. J. 199; 3 
Suth. P. C. J. 816; tad Tut. 530; 3 Ind. Dec. 
(N. S.) 257 (P. Ci 

(2) (1824) 3 Bo & C 332 at Dt 3404 5 -Dowl. & 
Ry. 234; 3 la J. (0.5) K;,B. 2; 27 R. R; 375; 107 
E, R. 756. 

(3) rz, B. H. CROC J. 148 at p. 151, 
- (4 3:8. L. R. O: C. J 18. | 


. years ago. 


. plaintiff’s side about this wall, Kha. 


certainly with .other circumstances, and 
in some cases even by itself, be good evi- 
.dence of an agreement or grant.. The 
finding of the lower Appellate Court 
as to the length of the user is, however, 
not very clear. The learned* Judge in 
.one place seems to find as a result of 
his own observation that the window 


at least was built with the house, which 


was 50 or 60 years old. On.the evidence 
given in Court his finding seems to be that 
the window was built not more than ten 
Buteven its existence for 60 
years could not by itself be held to prove, 


;in the circumstances of this case, that theré 
.had ever been an agreement, tacit or other- 
. wise, that the defendant would not inter- 


fere with the enjoyment of ight and air 
through it at any time. ` 
(3) The other point raised iss to the " 


„encroachment by the defendant on the 


plaintiff'8E property by building a portion of 


„his own wall on the top. of the plaintiff's wall 


at the point marked Khain the map. The 
lower Appellate Court deals with this point 


-in the following manner:- “ The third ground 
_of appeal relates to the wall on the plain- 


tiff’s bath-room. There is no evidence on 
The 
Judge of the lower Court, Mr. Nene, observes 
in his inspection note of this wall that 


-the plaintiff’s wall in question is pretty old 


and the damage it has received appears 
also to be of a pretty old time. He finds 


-from observation that only a very small: 
. portion of it, if at all, rests on plaintiff's 


wall , so small that plaintiff ought not to 
complain about it. He says that it is 


“most unlikely that the resting of that small 
portion on. plaintiff's wall might have caus- 
-ed any damage to plaintiffs wall.. Mr. 


Haksar in his inspection note finds that 
the wall Kha seems to rest on a portion of 


.the plaintiff's wall because the wallis not 


visible from the top and it is covered by 
the defenflant’s superstructure. The find- 
ing given by the lower Court in its judg- 
ment is vague. It has not defined the 
extent of the burden found to have been 
caused by the wall Kha and it granted no 
.telief in respect of it. I find that plantiff 
did not prove the extent of the encroach- 


. ment by’ reliable ‘data and so itis not proved 


‘that’ the defendant in building the' wall 
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made any appreciable encroachment’ cr 
caused any damage to the plaintiff. Flain- 
tiff pets no relief in respect.of this aud the 
third ground of appeal fails." E 
(4) It seems to me that it was entirely 
unnecessary for the plaintiff to prove the 
extent of the encroachment or the weight, 
of the burden it had imposed upon him. 
He is clearly entitled to.claim that any 
poition, Lowever small, of defendant's wall 
that. projects on his own property, that is 
to say, te the north of the southern surface 


of his own wall, shall be removed. As a. 


result the decree of the lower. Appellate. 
Court in Civil Appeal No. 141 of.i020 will 
be modified by addition to the list of struc- 
türes ordered to be removed by the defendant 
of that portion of the wall at or near. Kha in 
the map which projects to the north beyond. 
the southern surface of the plaintiff's south, 
wall. The defendant-appellant will pay 
ali the costs of both appeals and one-eight 
of the -total costs incurred in connection 
with the cross objections cf the  plaintifi- 
respondent. The 'atfer wili pay the re- 
maining seven-cigths, a 
N. K. Desree modified. 


Pom kh mangawe aes 


LAHORE HIGH COURT. 
FIRS CIVIL, APPEAL No. 3303 OF 1917. 
July xo, 1922. 6 
Present :— Mr. Justice Scott-Smith and 
Mr. Justice Brasher. 
Müusammai MALAN AND OTHERS— 
DZFENDANTS—ÁPPELLAN'TS 
VEI SMS 
KISHORE CHAND AND ANOTHEÉR— 


INDIAN 


PLAINTIFFS, Musammat JAWALA DEVI— | 


DEFENDANT— RESPCNDENTS, 

Hindu Law—Moth2r—Properises given for main» 
ienance— Estate taken— Property acquired. fram in- 
come, nature of. f 

When on the death of a Hindu his widows agreed 

to let his. mother hold certain properties which 
were described as having been given for mainten- 
ance; 
Held, that the words used did not indicate an 
intention to make over: the properties to the 
mother as an absolute gift and that the mother 
was ouly entitled to use their ingome for purposes 
oi maintenance. [p. 834, col. 2; p. 835, col 1.) 
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` There is no. necessary. connection between the 
limited nature of the estate wluclf a widow takes 
in her husband's property and the irterest accruin 
to her in the'income derived hy ber, as such limited 
owner. That which becomes vested in her in 
her own right and which she can dispose of: at 
pleasure is her own property, not. limited, but 
absolute, exclusive and separate, in every sense of 
the term and devolves as such There is no pre- 
sumption that sivings or purchases with savings 
etfected by a widow are increments to the certus 
of the husband s estate and pass together with. it. 
[p. 835, ol. 2.] 
Subramanian Chetti ^v. 
26 M. r (F. B.), relied upon 
The.same principles apply toa.case where a 
Hindu female is given certain properties for the 
purpose of applying their: income towards he 
maintenaüce. [p. 835, col. 2.] 1.35 E 
First appeal fromthe decree of the Senior 
Subordinate Judge, Ferozepore, dated the 
30th August 1915. A ; 
DOr. G. C. Narang, for the Appellants. 
Lala Jagan Nath, for the Respondents. ' 
 JUDGMENT.—'The pedigree , table of the 
parties to thesuit out of which the present: 
«<ross-appeals arise is.given in the judgment 
of the learned Subordinate Judge and 
is as follows ;— ' 1 a 


Arunachelam Chetti; 


LALA DITTA MAL, 
| bih 


| : 
Telu Mal, Mul Chand, 


b 


Narain Das— 
Musammai 
Nathu Mal=Musammat | . Jai Devi, 
Nihal Devi, (died 1911). 
his widow. ZEN 





Kishore Chand, , Kanshi Ram, L ID | 
. (plaintiff No. r) (plaintiff No. 2.) | ., 


| - E 
M usammat — Tulsi Ram, = Musammat 
Jawala Devi, (:ied 1907.) Malan, 
(dcfendant No. 2), defendant No. 1) 
———————— 
E RE 


| Í l 
Musammat'Thakari, Musammat Bhagwan Devi,- 
(defendant No. 3.) (defendant No. 4.Y . . 


"he chief facts are as follows :—After Tulsi 
Ram’s death his widows, Musammat Jawala. 
Devi and Musammat Malan, defendants, 
drew up a mutual agreement dated the 26th. 
of January 1908 printed in the supplementary 
paper- book which we bave marked B: In 
accordance. with this they laid' down’ cer-. 
tain rules for the enjoyment-of the. property: 
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| of their deceased husband and allotted cer- 
n tain’ property: to Musammat 


Jai Devi, 
the. mother of the deceased, for her main- 
tenance and to enable her to spend: something 
-on ` charitable purposes. 


moveable and immoveable, which they 
Said: was the tsiridhan of the deceased and 


- which the two widows of Tulsi Ram had 
' taken possession of. 


Qut of the. property 
claimed the lower Court decreed Rs. 1,800 


E Cash which the defendants had realised 


on: the redemption of a mortgage executed 
in favour of Musammat Jai Devi and it 
‘further gave the plaintiffs a declaration 
that. Musammat jai .Devis rights in 
Shankar Das’ shop’ which were mort- 
gaged to her forRs. 2,000 vestedin the plain- 
tifs as her successors.: The remaining 
portion of the claim was dismissed. From 
this order both the parties have appealed. 
The widows have appealed as regards the* 
decree granted to the plaintiffs. The plaint- 
iffs in heir appeal have asked for a fur- 
ther decree for possession of the lands of 
Mauzas . Lakheke, Hamid and  Bhura 
“and for possession: of two shops called 
Jethamalwali together with a balakhana. 
They also ‘ask for a'decree in respect of 


7. epawnee's right to gold bangles amounting to 


“Rs, 300. "The plaintiffs’ claim is based 


. upon the allegation that the immoveable 


"property, namely, the land and shops 


; claimed in their appeal was given to Mu- 
' Bammai Jai! Devi 


by the widows, defend- 
ants, as an absolute gift and in lieu of main- 
tenance and . that, therefore, it became her 


istridhan, and that on her death they as ? 


reversioners were entitled to inherit it. 
"The-dower Court held, in accordance with 
Debi." Mangal Prosad Singh w. Mahadeo 
Prasad Singh (1), a Privy Council case that 
the property in question came to Musammat 
Jai Devi upon partition-and, therefore, was 
nct her itstridhan. Under "these circum- 


‘stances, it held that the plaintiffs were not 
entitled - to succeed | thereto. 


As regards 


the EUER rights in gold: ornaments’ 


a) r4 Int. Cas, tone; 34 A. 234; 9 A I. J. 
263; IY MOL. T. ety; 16 € .. W. N. 409; [,912) 
M. W. N. 324 ; 14 Dom: L. R. 226 ; 15 C. L. J. 344; 
22M. Ld. 462; 39:1. A. rar (P. €). ! 
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Upon Musammat - 
5 jai Devi’s death in 191r the present suit 
« Was brought by Kishore Chand and Kanshi 
Ram, .plaintiffs, for possession of property, 
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it was of opinion that the..proof aine 
was insufficient. We note that. the ‘evi- 
dence as to this part of the case is extremely 
meagre and Counsel for the plaintiffs, after 
referring us to the evidence of Labhu Ram, 

see page 25 of the paper-boek A,. said he 
did not press the matter. We note, more- 
bver, that the substantive evidence of 
Labhu Ram was given in.another case and. 
has not been printed in the  paper-book 
in' this case, and, therefore, the plaintiffs 
hàve no right to refer to it. 

In support of his contention that the 
land was given to Musammat Jai Devi in 
lieu of maintenànce as an absolute gift 
Dr. Gokal Chand Narang, the plaintiff's 
Advocate, refers us to theagreement, Exhibit 
D-1, printed in paper-book B. Paragraph 
I lays down that all the lands left by Tulsi 
Ram, deceased, belong jointly ta both the 
widows, Misammat Jawala Devi and 
Musammat Malan, and mutation will be 
effected in the name of both of them except . 
that the lands situated in Mauzas Lekhake, 
Hamid and Bhura, which have been given 
to Musammat Jai ‘Devi for. maintenance, 
will be mutated in her favour. Now, the 
expression used is “jo waste guzare ke di 
gayi.” Prima facie we do not think that 
these words indicate that there was any 
intention of making over the lands to her 
as an absolute gift. In the second para- 
graph it is stated that Musammat Jai Devi 
will at all times be competent to give away 
the lands in charity, situated at Mauzas La- 
khake, Hamid and Bhura which the widows 
had assigned to her. No doubt the 
statement*in this paragraph that Musam- 
mat Jai Devi will be competent to give 
away the lands in charity is an indi- 
cation that proprietary rights were given or 
. were to be given to her, but, whatever 
' the intention of M usammat jawala Devi 
and Musammat Malan may have been at 
the time when they executed this agree- 
ment, the fact remains that mutation was 
never effected in the name of Musammat. 
Tai Devi and there is no evidence to show 
that she ever. réceived actual possession 
of these lands. There is some evidence, 
that of Banka "Mal—see pages 4r and rcz, 
of the paper-book A—to the «effect that ske 
enjoyed the produce of -certain  iands, 
but this is quite consistent with the 


-theory that she was, allowed to enjoy it by. 
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way of maintenance. As to the shops, 
it is admitted that she enjoyed the income 
of them. Paragraph 4 of the agreement 
recites that the two shops together "with the 
balakhana shall remain in. possession of 
Musammat Jai Devi, but it is not stated 
anywhere in the deed. that they shall be her 
property or that she shall have any power 
of disposat over them. Debi Mangal 
Prosad Sinah v. Mahadeo Prasad Singh (1) 
is not on all-fours with the present case, be- 
cause there there had been a partition of joint 
‘family -property between à mother and her 
Sons. In the present case it is admitted 
that Musammat Jai Devi was not an heir 
‘of Lala Tulsi Ram and was not entitled to 
‘any share in his property and we do not 
think that the agreement of the 26th of 
January 1908 indicates that there was 
any partition of the property between 


the widows and Musammat Jai Devi. 
At the same time, there is, we consider, 
n» evidence to show, that the lands and 


‘shops in dispute were made over to 


‘Musammat Jai Devi as an absolute gift. 
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posed that an did nott posses’ a ne LA 
even during her husband’ S lifetime. It 
is also admitted that under the agreement 
of the 26th of January 1998 'she enjoyed 
the income of -certain lands and” shops. 
There can, therefore, be no initialpresump- 
tion that she ‘acquired thesemortgagee rights 
out ofthe Rs. 30,000, and, in the absence of 
any evidence to the contrary, we consider 


"the presumption to be that she acquired it 


"We, therefore, hold that this property was- 


“not given to her in lieu of maintenance but 
‘that she might use its income for purposes 
of maintenance. The plaintiffs are, there- 
fore, not entitled to the possession of this 
immoveable property aftér the death of 
AMusammat Jai Devi. . 


As regards the defendants’ appeal, the 


‘contention on the part of their Coünsel 
is that Musamimat Jai Devi acquired the 
mortgagee rights in the two plots referred.to 
out ofthe Rs. 30.000 which she was allow- 
ed to draw from the joint shop ip accordance 

with the agreement of the 25th of January 
X908. The contention is that this Rs. 35,000 
was made over to her for her maintenance 
in the sam? way as the immoveable property 
was made over. In other words, she was td 
'enjoy the income of it and àny part of it 
‘left over after her death would, there- 
fore, not go to the heirs. of Tulsi Ram. 
"The: defendants have produced “evidence 
“to show that Musammat yai Devi spent 

a great déal of money, mush mora than 
Rs 39,000, on pilgrimages and in charity: It 
‘is, there »fore, quite clear, if this evidence is 


“Sorrect, that she had other money at her- 


‘disposal in addition: to this- Rs. 30,000, 
She was the widow of a member of a 
“very wealthy family, and iS. cannot: be sup- 


DE. 
* 


^A uA 


-Rs, 500 was the bride price. 


Torm - or not. 


out of other monies which she had with her, 
As pointed out in Subramanian Chelli v. 
Arunachelam Chetti (2), there is no necessary 
connection between the limited nature of 
the estate which a widow takes in her hus- 
band's property and the interest accruing 


‘to her in the income derived by. her as such 


limited owner. That which becomes vested 
in her in her own right and which she can 
dispose of at pleasure is her own property, 
not limited .but absolute, exclusive and 
separate, . in . every 
and devolves as such.) There is no presump- 
tion that savings or purchases. with savings 
effected by a widow are increments to the 
Corpus of the husband's: estate and pass 
together with it. Applying the princi- 


ple of this ruling,.we hold that these ' acqui- 
sitions 


by. "way. of | mortgage ^ which 
M usammat Jai Devi obtained are her istri- 
dhan, and, therefore, pass on: her death to 
the heirs of her husband, i.e., the plaintiffs, 
One other point was urged. by Lala Jagan 


:Nath in suppoit ‘of the widows’ appeal, and 


that was that Musammat Jai. Devi was 
not married to' her hüsband.in an approved 
form. This argument is based on the 


"evidence of Ganda Singh, pages 47 and 48 
‘of the paper-book A, who said that at the 
-time of the marriage Rs. 500 were giveuto the 
‘father-in-law of Narain Das for the marriage 


The suggestion „is that this 
"The ‘evidence, 
however, of this is altogether too meagre 


and we note further that no issue was 


expeuses.- 


‘framed as. to whether the’, marriage. of 


Musammat-Jai Dévi. was in ‘an’ approved 
The argument, . .in eur 
opinion, has no force. í ; 

The result then is that we affirm tbe 


decision of the lower Court on ail. points 
and dismiss hoth HB ae and direct 


"ey 28 M. 1 (P BJ). 
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sense “of the term, | 


-situate in the 
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in this Court, * 


2, K. A ppeal dismissed. 


ALLAHABAD HIGH COURT. 
First Civi, APPEAL NO. 148 OF 1919. 
November 2, 1922. 
Preseni:—Mrxz. Justice Rafique and 
Mr. Justice Lindsay. 
Raja BIRJ NARAIN RAI—DEFENDANT 
~——-APPELLANT 
'  VErsus 
Babu KEDAR NATH AND OTHERS— 
PLAINTIFFS—DEFENDANTS— 
RESPONDENTS. 


Pre-emption—Sale, involuntary— Right to pre-* 


empi. 

A pre-emptor cannot be deprived of his right 
by the fact that the sale was an involuntary sale. 
(p. 837, col. 1.] 

Ghulam Mohiuddin Khan v. Hardeo Sahai, 
58 Ind. Cas. 93; 42 A. 402; 18 A., L. J. 413, dis- 
tinguished. 

First appeal from the decision of tlie 
Subordinate Judge, Ghazipur, dated the 


"6th of January 1919. 


Messrs. S. M. Sulaiman and S. P. Sinha, 
for the Appellant. 


Messrs. M. L. Agarwala and Haribans 


Sahai, for the Respundents. 
JUDGMENT.—The respondents to the 
present appeal are admittedly descend- 
ed from a common ancestor. ' The 
defendants-respondents Nos. 3 to 7 were: in- 
debted to some one in Calcutta and at the 


instance of the creditors were declared 


insolvents in 1912. The insofvents were 
residents. of -Ghazipur ahd owned property 
in the District of Ballia. Under the orders 
of the. Insolvency Court their property 
District of  Ballia was 
nade over to the Official Receiver. The 
latter dizposed of the property by private 
sale in favour of defendant-appellant, 


-Raja Birj Narain Rai, on the 22nd Sep- 


tember 1916. The deed was registered 
on the 30th Septenber 1916. The plaia- 
tins respondents Nos. I and z, who ae 
minors, sued under the. guardianship of 


prevail. 
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that the parties shall bear their own costs their mother for the recovery cf the said 


property on the ground cí p:semptioz. 
They alleged that they and the insol- 
vents were descended from a common 
ancestor and were co-sharers in the prop- 
erty in which the share of the insolvents 
was sold by the Official Receiver to the de- 
lendant-appellant. The claim was resicted 


- on various pleas with two of which we are” 


principally concerned in this appeal. It 
was urged on behalf of the contesting de- 
fendant that the plaintiffs had knowledge 
of the proposed sale and did not choose 
to puichase the property in suit and, there- 
fore, they have lost their right of pre- 
emption. Moreover, the sale made by the 
Official Receiver in favour of the defendant 
Raja was an involuntary sale in respect cf 
which the right of pre-emption would not 
The learned Subordinate Judge 
came to the conclusion on the evidence 
in the case that the plaintiffs had no know- 
ledge of the proposed sale. He was also 
of opinion that the sale in favour of the 
contesting defendant, though made by 
an Official Receiver, did not stand on the 
same footing as a sale at a public auctien 
and would not defeat the right of pre-emp- 
tion. 

In appeal before us it is contended stre- 
nuously on behalf of the defendant-appellant 
that the evidence shows that the plain- 
tiffs had knowledge of the sale in question 
and that in any case the sale beiug an in- 
voluntary sale, i.e., one under the orders ci 
the Court, no claim can be urged on the 
basis of pre-emption. The evidence on 
the record With regard to the allezed know- 
ledge of the plaintiffs shows that the OM- 
cial Receiver published in the Calcutta 
papers, both Hindi and English, his inten- 


stion of selling the property in suit. There 


is no evidencethat the plaintiffs, who are 
minors now and who were minors at the 
time of the publication in the Calcutta 
papers, "were old enough to read those 
papers or that anybody else read the 
said papers to them. In our opinion the 
learned Subordinate Judge was right in 
holding that the plea for the defence that 
the plaintiffs knew of the proposed sale 
has not been made out. The second 
objecifon based upon the allegaticn cf the 
sale being involuntary has also nct Lern 
established. It 18 based on the contention 
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that if a vendor does not sell the property 
himself but it is sold under the orders of 
a Court and the sale takes place privately, 
no claim based on pre-emption can be brought 
inrespectofthatsale. We have been refer- 
red to the case of Ghulam Mohiuddin 
Khan v. Hardeo Sahat (1), and 
special stress is laid upon the 
passage at page 407.% We think that 
the facts of that case were quite different 
from the facts of the present case., The 
principal reason for the decision of that 
case is given at the bottom of page 407.* 
It was said in that case, “They had 
full notice of the intention of sale. They 
were publicly invited to the auction. One 
did not appear , the other appeared through 
an agent and made no attempt to purchase. 


‘This action on their part was, in our opin- ` 


ion, tantamount to a refusal to purchase, 
and if it was necessary for the Official As- 
signee to follow the custom laid down in 
the Wajib-ul-arz, he actually did follow 
that custom, for he publicly invited these 
co-sharers to purchase and they publicly 
refused to purchase." 
fore us the sale was not a sale in the sense 
of a public auction. It is a fact that notice 
was given of his intention to sell the proper- 
ty, but, as we have remarked above, the 
plaintiffs never knew of that notice and 
the sale was not a public sale. With regard 
to properties sold at Court-auctions there 
is a mode of pre-emption prescribed which 
is to be found ia O. XXI, r. 28. In- 
our opinion the plaintiffs cannot be depriv- 


ed of their right by the fact that the sale ` 


wasaninvoluntary sale. The pe there- 
fore, fails and is dismissed with costs in- 


cluding fees in this Court. on the higher- 


scale. 

. There are cross-objections on behalf of 
the plaintiffs with regard to the sale price, 
We have examined the record and; in our 
opinion, there is no force in these objections. 
The objections are dismissed with costs. 


The plaintiffs will have a month “from the 


date of this Court’s decree to deposit the 
pre-emption money into Court and-in case 
they fail to do so the suit shall stand dis- 
missed with costs. 

N. K. 

S-di dismissed. 
(1) 58 Ind. Cas. 93; 42 A. 402: 18 A. L. J. 413. 
* Page of 42 AL Ld] á 


In the case be- 
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LAHORE HIGH COURT. 
SECOND Civit APPEAL NO. 13.0F X022, 
June 8, 1922.6 
Present: —Mr, Justice Broadway. and 
Mr. Justice Abdul Qadir. | 
KALLAN—DEFENDANT—APPELLANT 
versus | 
JAWAHAR SINGH— PLAINTIFF AND 

Syed KARAR HUSSAIN—DEFENDANT 

~~RESPONDENTS. 

Landlord and tenant—-Lease— Forfeilure on non- 
payment of rent— Penalty—Lessee, right of, to eject 
prior lessee— Notice. 

Where a lease stipulates that on non-payment 
of tent on the day fixed for payment the interest 
of the lessee would be forfeited and the landlord 
would have a right of re-entry, the stipulation 
amounts to a penalty and is deemed to have been 
latendel as a mere security for the payment ot the 
reat. [p. 839, col. 2.] 

_ Courts have power to relieve against a forfeiture 
incurred under such a clause, [p. 839, col. 2 ] 

Mussa Kuiti v Ranzachariay, 8 Ind. Cas. 209; 
8 M. L. T. 238, Naraina Naika v. Vasudeva 
Bhz&a, 28 M. 389; 15 M. L, J. 208, distinguished. 

The right of a lessee to eject a previous lessee 
whose lease has expired is not affected by the fact 


ethat the latter did not have proper notice of the 


lease in'favour ot the former. [p. 840, col. 1.] 
Parbhu Ram v. Tek Chand, 53 Ind. Cas. 865: 
I L. 241, followed. i 


Second appeal from the decree of the 
District Judge, Delhi, dated the 6th Decem- 
ber r92r, affirming that of the Subordinate 
Judge, Second Class, Delhi, dated the 30th 
April 1921. 


Lala Mool Chand, R. S., for the Appellant, 


. Lala Sardha Ram Kapur, ‘ior tne Re- 
spondents. ; 
V e 
JUD3XENT.—lwo connected appeals will 
be disposed of by this judgment, as both 
of them arise out of the same suit. One 
Karar Hussain ownscertain shops in Delhi, 
iour of which had been let to one Kallan 
for several years. On 21st November IQI 
the landlord gave a notice to Kalana to 
quit the shops by the 24th December Igro 
or to pav ennanced rent.: On the 79th Jaru- 
ary I920 he leased these very shops to 


Jawahir Singh,. the present plaintiff- 
respondent, ior .ro years, by a regis- 


tered lease, in which the latter was 
authorised to take possession by ejecting 
Kallan privately or through Court and +, 
-occupy the shops for the period stipulateg 
on payment of rent of Rs. 16 


mensem ou the first of every lunar. month, ` 


. t 


might. after thedue date, 
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A condition was introduced in clause 8 of 
the lease to: the effect- that in case na 
dehindi (non-payment): of rent on the first cf 
every lunar month the pesod of ro -years 
will be cancelled and the landlord, will be 
entitled to evict the lessee: at once 
and to re-enter into possession, The rent-for 
the' first. month was admittedly paid. The 
rent.for.the.second month, which. fell due 
‘on the 22nd February 1920, calculated 


“according | to lunar months, was‘ not paid 


‘in: time “bit” was sent by money order 
on the 6th March. 1920, 2. e., about a fort- 
Inthe -mean- 
while 'Karar Hussain had sent ;a notice, 
‘dated the 4th March, 1920, to, Jawahar 
Singh, informing. him that’.the lease 
stood cancelled on account of his. default 
ji paymênt of rent at' the proper time. 
J awahar Singh thereupon brought a suit 
‘on the 26th March 1920, praying for a decla: 
ration that the lease had not been cancelled 
and asking also fot possession of the shops 
by ejéctment of “Kallan. The Trial Court, 
decreed the plaintiff's suit against. Karar” 
"Hussain and aiso ordered the - ejectnient 


of Kallan. Both the latter appealed to 


‘the District Judge, who dismissed their 
appeals. Each one of them has now pre- 
‘ferred a` second appeal to this Court. Kal- 
lan is represented by Mr: Mool Chand and 
‘Karar Hussain by Mr. Moti Sagar, while 


éLala Sardha Ram appears on behalf of the 
‘respondent. ` 


The case-for the appellants has been < 
argued before us by Mr. Mool Chand, who 
says that theinterests of his client are 
identical with those of Karar Hussain, be- 
cause the latter has now executed a fresh 
long lease in favour of Kallan. 

The main question in this appeal is 


‘whether the Courts below were justified in 


coming to the relief of. the plaintiff as Courts 
of Equity. In this connection ethe follow- 
ing points are worth e consideration. It 


has been found as a matter of fact by both 


the Courts below that, according to a well 
known custom of Delhi, the plaintiff has 
paid the sum of Rs. 1,000 by way oi nazrana 


. to Karar Hussain before securing the lease 
“in his favour. 
‘by the Courts below that the bargain which 


It has also -been found 


Karar Hussain struck with the. plaintiff 
was not an equitable one. The Trial Court 
expressed an opinion that the tens 
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of the lease were “very severe, 


‘that the 
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one-sided 
and unconscionabie.” Similarly, the lower ` 
Appellate Court has expressed . an 
opinion that “ the landlord’s action in termi- 
nating the lease was in the circumstances 
fraudulent, oppressive, harsh, and vindic- 
tive." We do not think 1t is necessary fot 
jis, im the face of such decided expressions 
of ópinion by the Courts which were fully 
conversant with all the facts of the case, 

to add any comment of our own on the con- 
duct of the appellant in this case. It 
strikes us that in all: probabiüty - the 
lease executed by Karar Hussain in favour 
of Jawahar Singh, plaintiff, was intended 
as a sort of trap for. him, It was pleaded 
by the plaintiff that the terms of the lease 
were not explained to him. The Trial 
Court, held that the plaintiff did not fully 
realize the significance of the terms intro- 
duced in the deed. The lower Appellate: 
Court, however, held that he must be pre- 
sumed to know the terms of the contract 
and was bound by them, but that the eighth 
clause in tne lease was penal and that it seem-* 
ed to be against equity and good conscience 
to allow the defendant No. I to cancel the 
lease after having. taken such a large sum 
as Harsana, simply on account of a few 
days’ delay in payment-of rent in a case 
where the lessee had not yet even succeeded 


in getting possession of us property - he 
took on lease. 
It is argued by Mr. Mool Chand | 


stipulation involving forfe:ture 
of the lease on default of payment of rent . 
of any one month on the due date may 
seem to be harsh but was accepted by thé 
plaintiff with his eyes open and defendant 
No.,I was entitled to insist on cancelling 
the lease according to the said condition. 
He refers to a Madras decision published 
as Mussa Kutii v. Rangachariar (1) in which 
it was held that where there is a covenant - 


for re-entry on breach of the conditions 


of the lease, the non-payment of rent 
operates “as a forfeiture of the lease. He 
relies also on-Naraina Naika v. Vasudeva 
Bhatta (2) in which no relief against fer- 
feiture for non-payment was given on thé 
ground that the condition of forfeiture 


d 
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allowed. ‘This last ruling.has no appli-” 


cation to the present case, as here there 
is no period of grace of any kind allowed and 
the condition is strictly penal. lt is ad- 
mitted by defendant No. I himself, in his 


, Statement in Court, that the object of this, 


condition was to enforce payment of renti: 


The Madras case is also not very helpful, 
because, though there is provision for re- 
entry in the lease’ before us; the dispute 
has arisen before there can be any question 
of re-entry and is really due to the fact 
that the lessor has faiied-tc give notice to 
is former 
tionally refrained from helping his lessee 
in getting into possession of the property. 
leased to him. ‘Mr. Mool Chand says 
that if the plaintiff had got possession ‘of 


the- shops and if the defendant No. I was 


tenant and has evidently inten- 


now suing to eject him on the ground of . 


cancellation’ of the lease; possibly ‘the 
principle underlying section 114 ‘of the 
" Transfer of Pfoperty Act could have given 
the Courts jurisdiction to help the lessee 
by, permitting him to tender the unpaid 
. rent with: damages and'to have his lease 
declared as valid- and’ subsisting, but in- 
asmitch-as he had not yet got into possession 
he cannot claim-any- help “under section 114 
or rely on that section to jasuty the Courts 
in going against the express terms of the 
contract’ between the parties. We do .not 
think this reasoning can help the appellants 
very much in a case where the fact that 
the piaintiff has not got possession is not due 
- to any. negligence or omission on his part. 
"There is apparently some kind of collusion 
between defendant No.r and hjs old tenant 
Kallan. Itis pointed out by Lala- Sardha 
Ram that the so-called notice of cancella- 
tion dated the 4th of March 1920, which 
Katar Hussain gave to his client, was not 
a bona fide notice at all, but was merely 5 
counterblast against the notices dated rs 
"March 1921, which the plaintiff had given 
to Karar Hussain as wellas to Kalian. He 


had asked Kallan . to vacate the’ property .- 


'and had asked Karar Hussain to help him 


in securing possession; The learned Vakil, 


refers to paragraphs 1314, I3I5 and 1316 
“of .Story's well-known book on Equity 
(1220 Edition), ‘parts of which may be 
quoted here. Paragraph 1314 says :— 

x The nem. poncine. now ‘adopted 
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is, that, 


i t 


"wherever a penalty is iced 


merely to ‘secure the performance or.enjoy? : 


ment of a collateral object, ¿the latter. is 
considered „as the principal intent of the 
instrument, anf the penalty’. is deemed: 


only as accessory, and, therefore, as intended - 


only to sectire the due performance thereof.” 


The same learned author go on: to .say. 


in paragraph 1315: — 


“The same doctrine: has — applied E 


by Courts of Equity to cases of leases, where 
a forfeiture of the estate,-and an entry for 
the forfeiture, is- stipulated- -for in the lease, 


jn case of the non -payment of the rent'/at. 


the regular days of payment; for the-right 


of entry is deemed to be intended to-be - 


a mere security for the payinent of the 
rent," 


The reasoning in favour of . the equity. 7 
_of ; this. 


jurisdiction of Courts in .cases 
nature is 


given in paragraph 1316- as 
folows:—'  . | 


"fj 


* In reason, in conscience; in Matari. 


equity, there is no ground to say, because ° 


a man has stipulated for a penalty, in case 


of his omission to do a ‘particular: act (the. 


real object of the parties being the per: 
formance of the act), that; if he omits to 
do the act, he shall- suffer an enormous 
loss, wholly disproportionate: to the: injury 
to the other party. ” 

This is exactly the principle which the 
learned District Judge has followed ‘in 
upholding the decision of- the 'Prial Court 


in this case, and we see nothing in the-argu:- 


mest that has been addressed to us on be- 
half of the appellants to justify our. inter- 
ference with the discretion. legitimately 


and judiciously exercised by the lówer 


Appellate Court. 

. tt is urged by Mr., Mool Chand that. his 
clicat was not privy'to the contract betweeri 
Katar Hussain and Jawahar Singh and had 
vot even been informed by the former of 
tue lease “executed in favour of the latter 
and he was, therffore,. not liable, to eject- 


ment at the instance of Jawahar Singh, We 


think, however, ` there is-no ‘force in this 
plea. Jawahar Singh stepped into the shoes 


of the lessor by virtue of the lease dated: | 


the roth January (1925, and the assignee: 
of the owner was in a position. to ask for 


ejectment’of the previous tenant, whose 


original lease, had expired and ‘who was 
ander a notice of ej éctment ` rat the. time 


.' 
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_ when the lease in favour of the plaintif 


was executed. As held in Parbhu Ram v:Tck 


E Chand (3), the right of the plaintiff to eject 


the old tenant is not.affected by want of a 
proper notice of the lease in favout of p.aint- 
if, and, as we are holding that Jawahar 
Singh has been rightly relieved by the Courts 
below against the forfeiture of the lease 
and the lease is still subsisting, there can 


.. be no doubt that, Kilaw's ejectment has 


been correctly ordered and we uphold that 
order. i 
2. The last ques tion which has been dis- 
cussed before us is as to the compen- 
sation to which Kallan may be entitled 


" on account of ceitain materials of his in 


the shops in dispute. Mr, Mool ‘Chand 


.insisted that the question of compensation 
Should have been decided in the 


suit, 


instead of being left to be décided in 


“in tbe Limit of Rs. 500 to" Kallan, 
it E yy find due against Jawahar Singh. 


` 


execution proceedings, that it should be 
decided’ by this Court or order a remand 
on this point. We notice that: no. issue 
‘was framed by the trial Court on this point 
and it is noted by the Court in that judgment 
that perhaps it was given up to be settled 
in execution. The lower Appellate Court; 
therefore, could not go into this, ques ion 
and was apparently justified in leaving 
it to be decided in execution. It is also to 
be noted that.Jawahar Singh has already 


‘deposited Rs. "500 in Court, which is the 


sum which Kallan claimed as compensation. 
The interests of Kallan, - therefcre, do 
not suffer in any way if this matter 
is not decided in the suit, because he can 
get any sum to which he may be found to 


. be entitled , against Jawahar ‘Singh out 
of the sum deposited by the latter 
in Court. We, therefore, dismiss both the 


‘appeals with costs and uphold the decree 


of the Courts below,  declaing that the 
lease has not been forfeited by the delay 
in payment of rent of one month and giv- 
ing the, possession of shops- by, ejectment 
of Kallan. We direct that thé: question 


of compensation due to Kallan for any 


materials that may be proved to be his, 
may be gone into by the Court executing ` 
the decree and it may allow any sum with- 
which 


Appeals dismissed. ' 
l.241. . 
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LAHORE HIGH COURT. , 
SECOND ÇIVIL APPEAL No. I214 OF 1922, 
January 2, 1923. ` 
Present: —Mr. Justice Broadway. 
NANHA-—PLAINTIFF—APPELLANT 
YEN SUS : 

SUNDA—DEFENDANT— RESPONDENT., 

Succession Certificaie Act ( V 1 I*of 1889), s. 4— 
Faiture to produce certificate—Procedurr—-Cevirficate 
produced in appeal— Appellate Court; duty of. 

Although section 4 of the Succession Certificate 
Act forbids a Court from passing a decree agaiust 
a debtor of a deceased person for payment of a 
debt except on production of a certificate, there i is 
nothing in the Act to prevent a Court .from en- 
tertaining a suit and allowing time for the, 
apad of the necessary certificate. [p.841, 
col. 1. 

Sayad Ahmad Shafi v. Bunyadi Begum, 88 P. 
R. 1891, followed, 

"Where a suit is dismissed owing to the non- 
production of a Succession Certificate and theCer- 
tificate is produced before the Appellate Court in 
appeal, the latter ought to acceptit. [p. 841, col. 1.] 
. Maya Ram v. Skib Das; 20 P. R. 1901; 84 P. 
L. R r94 , Rimanugsrah Narayan Singh v. Chuni 
Lal, 27 Ind. Cas. 822 and Muralidhar Roy v. 
Mohini Mohan Kor, 30 Ind. Cas. 510; 19 C; W.N. 
794note, relied upon. 

abdul Sattar v. Satya Bhushan Das, 35 c. 767, 
distinguished. 


Second appeal from a decree cf the 
District Judge, Delhi, dated the 6th February 
1922, afhrming that of Munsif, First Class, 
Rohtak, dated the 11th June 192r. 

Mr. Shamair Chand, for the Appellant. 

Mr. Sagar Chand, lor the Respondent. 


JUDGMENT.—One Nanha instituted a 
ut against Sunda tor the recovery of a 
debt due toa man named Behari, deceased. 
Nanha claimed to be related to Behari 
and as such entitled ‘to recover the debt 
due to him. Various defences were raised, 
one of'these being that the suit cotud nct 
proceed in the absence of a Succession Certi- 
ficate. The Trial Court framed an issue 
on this question and on the rIth June 192r 
dismissed the suit holding that it could not 
proceed without a Succession Certiucate. 

‘The plaintiff thereupon preferred an 
appeal to the District ‘Court alleging that 
time should have been allowed him to ob- 
tain the' Succession Certificate, but the 
learned Disirict Judge held that the de- 
cision of the ‘Irial Court was correct and, 
no time having been asked for, the Trial 
Court was not bound to give any.” In 
the interval between the decision by tke 
Trial Court and the hearing ef the appeai 
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the plaintiff applied for and obtained a perfectly legal: At the same.timeithas to be 
Succession Certificate which he produced  bornein mind that the plaintiffwas contesting 
in the District Court. Th2 District Judge, his liability to-be forced to obtain a cer- 
however, came to the conclusion that this tiicate, and it would have been more in 
did not affect the case. . The order dis- consonance with the,procedure adopted by 
missing the suit having been maintained the Chief Court in the cases.cited above 
the plaintif has come up to this Court in if the Trial Court had, on. coming. to a deci- 
second appeal through Mr. Shamair Chand sion adverse to the plaintiff on this ques- 
and I have heard Mr. Sagar Chand on be. tion, allowed him a reasonable time within 
half of the respondent. which to-obtain the necessary certificate, 
My attention has been drawn to The learned District Judge, however, 
Sayad Ahmad Shafi v. Bunyadt Begum should have admitted the certificate, making 
(1) Maya Ram v. Shib Das (2), Murali- such order as to costs as was proper in:the 
dhar Roy v. Mohint Mohan Kor (3) and Rama- case, and I accordingly accept this appeal 
nusvah Narayan Singh v. Chunt Lal (4). and .remit the appeal. to the learned 
In Sayad Ahmad Shaft v. Bunyadt Begum District Judge for a re-hearing. The Succes- 
(1) it was held that, although section 4 of sion Certificate is to be regarded ‘as. filed 
the Succession Certificate Act forbids andthe learned District Judge should disa 
the Court from passing a decree against a pose of the appeal in accordance with law, 
debtor of a deceased person for payment Costs in this Court will follow the event. 
of his “debt” except on production of a . Z.K.  . | Appeal accepted, 
certificate, there was nothing in the Act to d ur s 
prevent the Court from entertaining a MPO TU 
suit and allowing time for the production ——— : 
of the necessary certificate. That decision , -— a 
was in a first appeal and the Trial Court ` ^ - 2 : 
was directed to allow the necessary time. . hs ; 
In Maya Ram v. Shib Das (2) it was held : ^ E cun He c 
that no certificate was necessary and further "e E ini , 
that there was nothing in the Succession 


Certificate Act ` precluding | the Court LAHORE HIGH COURT.. |. 
from staying proceedings and directing Sgcowp Crv APPEAL.NO. 2181 OF T921.. 
the plaintiffs to take steps to procure i February 17, 1922. er: 
a certificate. The case thatis most in point, Present -—Mr. Justice Abdul Qadir. — * 
however, is Muralidhar Roy v. Mohini Mohan SUBA. SINGH—PZLAINTIFE— é 
Kor (3). There at the trial of the case no . l APPELLANT 

Succession Certificate was produced. It. ° versus u E 
was, however, tendered at the hearing GOPAL SINGH AND OTHERS— 

of the appeal and, a Division Bench of the  . DEFENDANIS--- RESPONDENTS. . 


Calcutta High Court held that the certi- Custom— Alienation—-Remote reversioner, whether, 


i can sue in presence of near collateral, 
ficate should have been admitted at that *Where a male owner who has alienated ancestral 


stage. Mr. Sagar Chand has referred to property has sons living who-are not minors, a 
Abdul Sattar v. Satya Bhushan Das (3), ` remoter reversioner has no locus standi to challenge 
but the facts of that case are considerably * the alienation unless he can show that the sons, 


i 4A : have waivedetheir rights or have consented to 
different. It seems to me that the view the alienation or have colluded with the” alienor, 


taken by the Calcutta High Court in M urali- i872 col 1- p. 813 cob KI iu cepa 
dhar Roy v. Mohint Mohan Kor (3) is the Harvans Singh v. Harnam Singh, 84.P..R...1898 
correct one. There can be no doubt'thatthe (F.B.), Murad v. Jannat, 67 P. R. 1900, referred to. 
dismissal of the suit by the Trial Court was Second appeal from a decree of the 
l i District Judge, Julluudur, dated the 24th 

June 1921, reversing that of tae Junior 


(1) 88 P. R. 180r. | l Subordinate Judge, Jullundur, dated the 
(2) 20 P. R. 1901; 24 P... R. 1991. i = 21st March 1921. 

E 30 n a oS N, 794 note. Mc. Kanwar Narain, for the Appellant. 
eer * ° Mr, Sham Lal, for the Respondents, 


<3) 35 C. 767. 
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` the alienation made by his father." 
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 JUDSGMENT.-—Narain Singh, defendant by Narain: Singh. Mr. Sham Lal, on the 


No. 3, sold. x3. kanals and 15 marlas cf 
land situated in Jullunlur- . District to 
Gopal Singh; defendant No. xr, for 
Rs. 1,500. Suba Singh, a cellateral of the 
vendor, brought a declaratory suit con- 
testing : this sale. on the usual . grounds 
and alleging that the vendor was la-wald: 
It was pleaded on the other side that Narain 
Singh had three sons from a wife with 
whom. he. 
in Sind where he had some land, and 
that-in-the presence of his sons a remoter. 
reversioner, such as the plaintiff, had no 
locus standi to sue. ‘The Trial Court held 
that the reversioner could sue if the vendor's 
sons did not sue.and went into the merits 


. and granted. the decree prayed for, hold- 


ing tliat Rs. 952 out of the sale money were 
ptoved to- be for legal necessity and would 
be a charge on the land. On appeal by 
the vendee, Gopal Singh, the learned Dis- 
trict Judge held that in the presence of 
a nearer reversioner a remoter reversioner 
had no locus stands to sue unless any waiver 
of his rights by the nearer reversioner or 
any collusion with the alienor was shown. 
He observed, “there was nothing in the 
statement of the son of Narain Singh 
(who was examined in Court) which would 
prove that he had waived his tights or 
abandoned them or that he had colluded in 
He, 
*herefore, dismissed the plaintiffs suit. 
The plaintiff has now come up to this Court 
in second appeal and the sole question 
raised by him is that he had a locus standi. 
I -have heard Mr. Kanwar Narain on his 
behalf and Mr. Sham Lal for the respond- 
ent. 


Mr. Kanwar Narain relies on H arvans 
Singh v. Harnam Singh (1) .and a subse- 
quent ruling of the Punjab Chief Court, 
Murad v. Jannat (2), and says thaf the circum- 


. stances of this case were*such that an in- 


ference of collusion or waiver on the part of 
the son of Narain Singh should have been 
drawn by the lower Appellate Court, and it 
should have been held that*the appellant had 
the right to bring a suit under those- cir- 
cumstances to contest the alienation made 


(1) ET P. R. 1898 (É. By 
(2) 67 P. R.' 1960, 


x 


was residing at Jamesabad 


other hand, replies that none of the cir- 
cumstances mentioned in puragraph 67 of 
Rattigan’s Digest of Customary Law, as 
entitling a remoter reversioner, in the pre- 
sence of the nearest reversionary heir, to 
bring a suit to-set aside ay alienation; 
has been proved ‘to exist in-this case. He 
goes on to say that, so far from there being 
any proof that there were reasons justi- 
fying Suba Singh to institute a suit, there 
is even no allegation in his plaint that any 
such reasons existed, and that he had con- 
fined his case to the allegation that Narain 
Singh ‘was  sonless. I think there is 
considerable force in this contention. In 
a case where it has been found that the 
male owner, who has alienated ancestral 
land, has got three sons of whom the eldest 
has attained his majority, it is not open 
to a reversioner, whose tights would 
accrue after these three sons, to bring 
a suit until he can justify himself by bring- 
ing his case within the conditions laid down 
in paragraph 67: of Rattigan's Digest of 
Customary Law. This seems to be clear 
even from those authorities on which Mr. 

Kanwar Narain has relied. It was found 
in the Full Bench case that the’ nearest 
reversioner was alive but refused to join 
in the suit, and it was for that reason that 
the reversioner next to the one who re- 
fused to join in the suit was allowed to sue. 

Similarly, in Murad v. Jannat (2) it 
was found that the daughter, who 
was the possible next reversionary heir 
in that case, refused without sufficient 
cause to institute proceedings to  chal- 
lenge the alienation in question, and ad~ 
mittedly-concurred in it, and that, therefore, 
the reversioner next to her was entitled 
to bring a suit. None of these circumstances 
has been shown to exist here. It is not 


“alleged that Lal Chand, the eldest son of 


Narain Singh , has refused to join in the 
Suit or-refused to sue. It is pointed out 
by Mr. Sham Lal that when Lal Chand’ 
was in the witness-box no question was put 
to him whether he was going to exercise 
his right or not, which has not been 
waived. The alienation was made in 1920 
and much time did not elapse between the 
sale.and the suit, so that there is nothing 
to show that the son was not going to 


“exercise bis right to question the sdle- 7 
€ 
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think, under such*circumstances, the con- 
clusion arrived by the learned District 


Judge is correct, that in the presence. 


of a son of the vendor, the -plaintiff has 
no right to sue, as the son had not refused 


to exercise his right and that as two other. 


sons of the alienor intervene between 
Lal Chand and the plaintiff, the latter 
has no locus standi to sue. 
This appeal is, therefore, dismissed with. 
costs throughout. , 
Z, K. Appeal dismissed. : 
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PATNA HIGH COURT. 
APPEAL FROM ORIGINAL DECREE No. 46 OF 
1920. 
December 20, 1922. 
_Present:—Mr. Justice Das and Justice 
Sir John Bucknill, Kr. 


Babu DAMODAR PRASAD AND OTHERS: 


—DEFENDANTS—APPELLANTS 
VEFSUS . 


RAM SARUP KUMAR-—PLAINTIEF AND | 


ANOTHER—DEFENDANT3—RESPONDENTS. 

Fraud—Suit to set aside decrae— Burden of proof. 
—Senice of summons—Presuntption. 

The test as to whether a suit lies to' set aside a 
decree on the ground of fraud is whether there was 
traud practised in relation to the previous proceed- 
ings in Court by which the party seeking to set 
the decree aside was prevented from placing his 
case before the Court. [p. 844, col. 1.] 

In a sui: toset aside a decree on the ground of 
fraud, if the Court comes to the conclusion that 
in the previous proceedings the summons was not 
in fact served upon the defendant it is at liberty 
to examine the evidence in that case with a view 
to find out whether there was any foundation for 
the previous suit. But that is only for the pur- 
pose of enabling it to decide whether the failure 
to serve the summons was accidental or deliberate. 
[p. 844, col. x] 

But the onus is on the party seeking to set the 
decree aside to show that there was no foundation 
for the previous suit, and not on the opposite 
patty to establish the validity of the decree ob- 
tained by him. fp. 845, col. 2.] 

Where a case of fraud is attempted to be made 
out aud the evidence adduced in the case is equally 
consistent with the allevations of the plaintiff as 
with the denial of the defendant a case of fraud is 
not established. p. 845, col. 2.1. 

,A Court must assume, until the contrary is proved, 
that a summons was in fact served in the mode 
stated iu the report of the peon. [p. 845, col 1.] 


,.. Appeal from the decision of the Officiat- 
ing Subordinate Judge, Monghyr, dated the 
29th August i919. © è i 
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Messrs. S. M. Mullick ani S. N. Bese, 
for the żppellants. 

Messrs. S. C. Mitra and S. Dayal, for tlie 
Respondents. 9 i 


JUDGMENT. 
Das, J.—On the 29th January. 1912 
the defendants first party, who are 


the appellants before us, instituted. a suit, 
being Suit No. 55 of 1912, for recovery of 
Rs. 4,065 as against one Bisheshar who 
is the defendant second party, and also 
against Ramsarup, the plaintiff-respondent. 
On the gth May 1912 the defendants first. 
party obtained a decree for the sum claimed 
by them as against Bisheshar and Ramsarup.. 
On the roth August 1918 the present suit 
was instituted’ by Ramsarup for a declara- 
tion that the decree obtained by the de- 
fendants first party in Suit No. 55 of 1912 
was fraudulent and that it was not binding. 
on them. The learned Subordinate, Judge 
has come.to the conclusion that the decree 
was'a fraudulent one and he has accordingly, 


eset aside that decree and restored that, suit 


to its file. On the facts found by the learn- 
ed Subordinate Judge the order passed by, 
him was far too favourable to the defendants 
first party, for, if the decree obtained by. 


them was, a fraudulent decree, they were, 


not entitled to have the suit re-heard as 
against Ramsarup and Bisheshar. - 
. The circumstances in connection with 
Suit No. 55 of 1912 are these: One Saudat 


‘gar died leaving two sons, Sheodhari and 


Ramsarup, and a widow Bhojlo Kuar. On 
the r4th July 1907 Sheodhari took a musta- 
jiri lease from, the defendants first party 
of 49 bighas of land in Skindarpur. Tt is 
the common case that at the time when 
be took this lease Sheodhari was the karia- 
and the manager of the joint family. Bet- 
ween January to August 1910 Sheodhari 
borrowed several sums of money from the 
defendant? first party on ciliis. On the 
27th January 191i: Sheodhari executed 
in favour of the defendants first party what 
purported to be a mortgage-bond for 
Rs. 5,000. It is undisputed that he purported 
to execute the decument for himself and as 


guardian of Ramsarup. The document 
showed that there .was due to .the de. 
fendants first party Rs. 1,900 on the 


chillis and Rs. 2,100 as rent in respect, of 
the lease. These debts. were, discharged 
by the execution. of the mortgage-bond 


"o 
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and ihe bond on the face of it shows that 
Sheodhari took a cash advance of Rs. 998-14. 
But Sheodhari died soon after the execution 
of the bond dnd it is not denied that this 
sum of Rs.998-14 was not paid to Sheodhari, 
although it also appears that Rs. 64 was 
paid to him. The mortgage-bond could 
not be registered owing to the death of 
Sheodhari, and, asI have said, on the 29th 
January 31912 the defendants first party 
brought. a money-suit for recovery of 
Rs. 4,065 as against Bisheshar, the son of 
Sheodhari, and Ramsarup, the brother of 
Sheodhari. | l 

The learned Subordinate Judge has ex- 
amined the evidence which has been record- 
ed in this case with a view to find ‘out 
whether there was sufficient evidence. cf 
legal necessity for the loan which was taken 
by Sheodhari and Ramsarup. He came to the 
conclusion that the defendants first party 
failed to prove that there was any legal 
necessity for the debt incurred by Sheo- 
dhari on behalf of the joint family. He 
also came to the conclusion that summons 
was not served upon Ramsarup. He 
thought that there was collusion between 


Bisheshar, the son of Sheodhari, and the . 


defendants first party and he came to the 


conclusion that the decree was wholly in-. 


operative so far as Ramsarup was con- 
cerned. 
In my opinion the learned Subordinate 


fudge should not have considered the evi- 


dence recorded in the case before him in 


order.to enable him to come to the conclu- 
sion that there was no evidence to support 
the decree in Suit No. 55 of 1912. 

een pointed out, the, test as to whether 
a suit lies to set aside a decree is whether 
there was fraud practised in relation te 
the proceedings in Court by which the 
defendant in the original suit was prevent- 
ed from placing his case before the Court. 
It is quite true that if the Court comes to 
the conclusion that summons was not in 
fact served upon the defendant he is at 
liberty to examine the evidence wiih 
a view to find out whether there was any 
foundation for the prev-ous*suit. But that 


js only for the purpose of enabling him to 


decide whether the failure to serve summons 
was accidental or deliberate. Now, in 
this case the learned Subordinate Judge 


threw: the entire onus upon the defendants 
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fit party. It is quite true that in the 
suit in which the defendants first party 
were the plaintiffs, namely, Suit No. 55 
of I9I2, it was necessary for them to és- 
tablish that there was legal necessity for 
the debt incurred by’ Sheodhari as the 
karia of the joint family; but the Subordi- 
nate Judge in Suit No. 55 of 1912 gave the 
defendants first party a decree as against 
Bisheshar and Ramsarup. That decree 
operates as ves judicata between the par- 
ties. No doubt it is ‘open to Ramsarup 
in this suit to show that the decree obtained 
by the defendants first party in Suit No. 55 
of 1912 was a fraudulent decree. In or- 
der to establish that there was fraud in 
relation to the proceedings of the suit Ram- 
sarup would have to show, if he could, that 
there was no foundation for the suit at all; 
but then the onus was upon Ramsarup to 
show that there. was no foundation for 
that suit. There is no onus upon the defend- 
ants first party to establish ‘the validity 
of the decree obtained by them. Now, 


*this course was not adopted by the learned 


Subordinate Judge. He examined the evi- ` 
dence in the case with a view to find out 
whether the defendants first party in this 
case have established that there was legal 
necessity in respect of the debt incurred by 
Sheodhari. In my opinion the procedure 
adopted by the learned Subordinate Judge is 
wholly erroneous. It was for Ramsarup, the 
plaintiff in this action, to show that there 
was no foundation for Suit No. 55 of 1912. 
It was, therefore, for Ramsarup to establish 
that there was no legal necessity for the 
debt incurred by Sheodhari as the karia 
of the join* family. 

The foundation of the judgment of the 
learned Subordiante Judge is that there was 
collusion between Bisheshar and Ramsarup. 
In order to see whether this finding is a 
l2gal finding it is necessary io examine the 
evidence in the record. Now, summons 
was undoubtedly served upon the defend- 
ants in the suit. Exhibit F-1-is the report 
of the peon, Mahbub Hussain, relating 
to the service. of summons, and the re- 
port shows that as Bisheshar declined to 
take the summons and as Ramsarup. was a 
minor he ^" hung up two of the summons 
with a copy of plaint on the house covered 
with tiles facing east," Apart from the 
general evidence given by Bhojlo Kuer, 

v 


Vol 21 
DAMODAR DAS 9, RAM SARUP, 


the guardian of Remsatup, the plaintiffs 
have not examined either the peon or 
the identifier or any person connected in 
any way with the service of summons to 
show that the statements in the report 
of the peon are untrue. We must assume, 
until the contrary is proved, that the sum- 


mons was in fact served in the mode stated. 


in the report of the peon, and, it was ne- 
.cessary for the plaintiffs to prove that the 
statements made in the report are untrue. 
It was, in my opinion, absolutely necessary 
for them to call either the  peon or the 
identifier or any of the witnesses men- 
tioned in the report of the peon. ‘The 
evidence of Bhojlo Kuer is wholly un- 
convincing and for, my part I can place 
no reliance upon it. 22 

But there are materials in the record 
which to my mind show conclusively that 
Bhojlo Kuer was aware of the suit itself. 
Oa the 6th March 1912 Bhojlo Kuer 
entered appearance as the guardian of 
Ramsarup through a Pleader named Hito 
Roy. She is alleged to have given vakalat- 
nima to Hito Roy to conduct the defence 
on behalf of Ramsarup. Now, there is 
no dispute that a vakalatnama was in fact 
given to the Pleader, but it is suggested 
by the plaintiff that the vakalaiuama was 
given by Bisheshar without the knowledge 
of the authority of Bhojlo Kuer. The 
learned Subordinate Judge has found that 
the uzkalainama was given “on her behalf 
without her knowledge by Bisheshar’ and, 
as the learned Subordinate Judge also came 
to the conclusion that the plaintiff’s mother 
Musammat’ Bhojlo Kuer is a literate lady, 
he found as a fact that the °vekalainama 
was filed fraudulently by Bisheshar in the 
case. Now, I accept the finding of the 
learned Judge that the vakalatnama was 
given to the Pleader by Bisheshar on his 
behalf and on behalf of Musammat Bhojlo 
Kuer. But I am not prepared to accept 
his finding that because Musammat Bhojlo 
Kuer is a literate lady and bécause the 
vakalatmama was given by Bisheshar 
and not by Musammat Dhojo Kuer that 
there was collusion between Bisheshar 
and the defendants first party. There is 
nothing else in the judgment of the learned 
Subordinate Judge from which it can be 
inferred that there was collusion' between 
the defendants first party and Bisheshar 
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Kuer, The- learned Subordinate Judge 
says: “This one fact alone goes to show 
that the vakalainama was filed fraudulently 
by defendants second party. We have 
evidence in this suit that defendants se- 
cond party and defendants first party are 
in collusion with each other." Now, in my 
opinion, where a case of fraud is attempted 
to be made out and the evidence adduced 
in the case is equally consistent with the 


allegations of the plaintiff as with the de-. 


nial of the defendant a case of fraud is not 
established. Now, what was the object 
of Bisheshar, who, it must be remem- 
bered, was a defendant in Suit No.55 of 


.1912, to collude with the plaintiffs in that 


action? The learned. Subordinate Judge 
has found that at the date of the execution 
of the bond the family was joint. We 
have examined the evidence very care- 
fully and in our view the evidence dces 
not establish that there was a separation 
at any time between either Sheodhari or 
Ramsarup or between Bisheshar and Ram- 
sarup. The case of the plaintiff on the ques- 
tion of separation has been entirely disbeliey- 
ed by the learned Subordinate Judge. ‘The 
case of the defendant is not, as the learned 
Subordinate Judge has erroneously sup- 
posed, that there was a separation between 
Bisheshar and Ramsarup at any time. It is 
quite true that one of the witnesses on 
behalf of the defendants says that they 
were messing. separately for -the last two 
yeats, but the witness himself explained 
that he does not suggest that the joint family 
properties have in any way been separated. 
Now, if that be so, and if the plaintiff's 
evidence as to separation is wholly’ dis- 
believed, then a case of separation has not 
been established between the parties. That 
being so, it must be assumed that Bishe- 
shar and Ramsarup were joint not only at the 
time of the execution of the bond but also 
at the time of the institution of Suit No. 
55 of 1912. Now, what reason prompted 
Bisheshar to collude with the plaintiffs in 
Suit No. 55 of 1912? If there was no 
motive atallto induce him to enterinto a 
conspiracy with the defendants first party, 
who were the plaintifis in that action, 
then, in my opinion, a case cf fraud ought 
not to be found against him. He was a 
defendant to that action, so was Ramsarup. 
Now, the case of the plaintiff in this action 


. case of the plaintiff 
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is that there was no legal necessity in res- 
pect of the’ debt incurred by Sheodhari. 
If there was no legal necessity for the loan, 
then it was Sbviously to the advantage of 
Bisheshar to put forward Ramsarup to 
to urge the point that there was no legal 
necessity for the loan. If it was established 
in that action that there was no legal neces- 
sity for the loan incurred by Sheodhari then 
obviously the plaintiffs in that action could 
not get any decree either against Ramsarup 
‘or against Bisheshar. Now, the positive 
in this action is that there 
was no legal necessity in respect of the 
Joan incurred by Sheodhari. Now, if 
Bisheshar was aware of the fact that 
there was no legal necessity, then, as I say, 
it was to his advantage to put forward 
Ramsarup to put forward the plea that 
there was no legal necessity. If, on the 
other hand, there was legal necessity for 
the loan, then obviously there was no 
defence to the suit at all. In either case 
ii would be to the advantage of 
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Troas 


than two petitions ostensibly filed both on 
behalf of Bisheshar and on behalf of Ram- 
sarup. It is impossible to find a case of fraud 
against the defendants first party without 
coming to the conclusion that Bisheshar 
was a party to the fraud, because both the 
petitions show that Bisheshar as well as 
Ramsarup were applying for time on the 
.ground that there was a talk of settlement 
between the parties going on. Now, as 
l have said before, if there was no reason 
at all for thinking that Bisheshar would 
collude with the defendants first party in 
the matter there is no reason at all for 
finding a case of fraud as against Bisheshar, 
aud, as I have also said before, it is impossi- 
ble to find a case of fraud as against defend- 
ants first party without finding a case of 
fraud as against Bisheshar. In my opinion 
the evidence does not establish that 
Bisheshar in any way colluded with the de- 
fendanis first party in Suit No. 55 of 1912. 
The summons was properly served on the 
minor. It is not suggested in the pleadings 


Bisheshar to have Ramsarup to actively, of the suit that the procedure laid down 


defend the action brought by the de- 


fendants first party. In my opinion there 
was absolutely no motive for Bisheshar 


to collude in the matter with the defendants. 


first, party, and if. there was no motive at 
all,.the act of Bisheshar in giving the va- 
kalatniama on his behalf and on behalf of 
Musammat Bhojlo Kuer is explainable 
tn the hypothesis that there was no fraud 
on his part. After all Musammat Bhojlo 
Kuer was. a parda-nashin lady. The duty 
of defending the suit would fall 
entirely upon Bisheshar. It was purely a 
formal matter for him to go to Bhojlo 
Kuer and to get the vakalatnama ‘signed by 
her.. No doubt it was improper on the part 
of Bisheshar not to get the signa- 
ture of Bhojlo Kuer on the  vakalat- 
nama, but the fact that Bisheshar was 
guilty of impropriety does not ad to the 
conciusion that he was colluding with the 
plaintiffs in that action. As I have said be- 
fore, where the facts established are equal- 
ly consistent with ` the allegation ct 
the plaintiff as with the denial of the de- 
fendant, a case of fraud will not be found 
by ‘the. Court.- In my opinion'the evidence 
does not establish that Bisheshar in any way 
colluded with the defendants first party. 


There are in the record of the suit;no less ` 
à l2 eu Fads g ace: ma ee E m i ii id 
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in O. XXXII was not complied with: The 
evidence shows that Bisheshar certainly en- 
tered appearance not only on his own be- 
half but also on behalf of the minor defend- 
ant and there is, in my opinion, no ground 
whatever for suggesting that the decree 
obtained in Suit No. 55 of x912 was a fraudu- 
lent decree. I would accordingly allow the 
appeal, set aside the judgment and decree 
passed by the Court below and dismiss the 
plaintiff's suit with costs in both the Courts, 
Bucknil, J.—I agree. 


Appeal aliowed. 
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;Shadi, Mannu; Bhondu, Sundwand Chuttan, 


SECOND Civi, APPEAL No, 1450 oF .1922. :had mortgaged the estate to one SheoBakhsh 
. , January 17, 1023, -. |. . for Rs. 700, that subsequently the defendants 
- Present--Mr. Justice Campbell. . . Nos. 1to3, the sgns of Ramji Das, had become 


WAZIR-—PLAINTIFF—APPELLANT 

NE .. versus 

GIRDHARI AND OTHERS—DEFENDANTS 
: — RESPONDENTS. TEC 

Limitation Act (I X: of.1908), Sch. I, Arts. 144, 
I48—Mortgage— Redemploin by co-mortgagor—Suit 
by co-sharer to recover his share— Limiiation — Ad- 
verse possession, A i 

Art. 148 of Schedule I to the ` Limitation 
Act refers only to a suit against a mortgagee and 
has no application to a suit against a charge-hold- 
er. |p 848, col. 2.] 

JA co-mortgagor redeeming the whole mortgage 
does not become a mortgagee oí the portion re- 
deemed belonging.to other co-owners but becomes 
merely a charge-holder. A suit by one of the 
other co-owhers to recover his share of the property 
on payment of his share of the charge is governed 
by Art. 144 and not by Art. 148 of Schedule I to 
the Limitation Act. |p. 848, col. 2.] 

The rule that, ordinarily, one co-sharer cannot 
` hold adversely against another co-sharer proceeds 

upon a rebuttable presuniption that the co-sharer 
other.  co-sharers. This presumption is rẹ- 
butted when it is shown that the co-sharer in 
possession denies the right of the other co-sharers 
to enter into joint possession until they have 
paid to him their share of a charge. upon the 
property which he has defrayed. [p..848, col. 2.] 

. Murajali Hunia Goundan v. Ramasami Cheiti, 
45 ind Cas. 867; 41 M. 650; 34 M. L. J.. 528; 
8 L. W. 28; 24 M. L. T. 22; (1918) M. W, N.448, 
Jai Kishen Joshi v. Budhanand Joshi, .34 1nd. 
Cas. 244, 38 A. 138; 14 A. I. 41,. Purna 
Chandra Pal v. Barada  Prasumna Bhatta- 
charjee, 45 Ind. Cas. 783; 46 C. x11 ; 22 C. W.N. 
637, .Vasudev xv. Balaji, 26 B. 900; 4 Bom. L. R. 
178, Basanta v. Dhanna Singh, 55 Ind. Cas. 450, 
relied upon. 

“Ashfaq Ahmad v. Wazir Ali, 11 A. 423; 6 
Ind. Dec. (N.s.) 698, Ashfaq ARmad wv. Wazir 
AU, 14 À. 1; A. W. N. (1891) 11; 7 Ind. Dec. (N. S.) 
373.  Khidli Ram. v. Taik Ram, 36 Ind. 
Cas. 452;.,38.À. 540 ; I4 A. T. J .834, dissented 
from. 509 95 rs eT D 

Second appeal from a decree of the 
Additional Judge; Rohtak, at Hissar, dated 
the 14th February 1922, reversing that 
of the Munsif, First Class, Jhajjar, District 
Rohtak, dated the. 4th’ March 1921. 

Mr. B. A. Cooper, for the Appellant 

Mr. Shamaty Chand, for the Respondents. 

JUDGMENT.—The suit from - which 
this second appeal has resulted was 
described by the plaintiff as one for 
redemption of three-fifths of an undivid- 
ed landed estate. The plaint alleged 


that on loth July. 1893, five persons, 
: f. - 


in exclusive possession ‘is holding on behalf of thee 


.the representatives of the -mortgagee and 
- had. also. purchased two-fifths of the estate 


from Shadi and Mannu, that the plaintiff 
. .and the. remaining defendants were the 


representatives of the other mortgagors 
and that. the plaintiffs whose actual share 
in the estate.is one-tenth, was entitled to 
redeem from the defendants Nos. r to.3 the 


"remaining two-fifths of.the estate. 


. This statement of facts admittedly was 
incorrect. The real | position, as elicit- 
ed during ‘the trial, was as follows :— 
“The mortgage to Sheo Bakhsh was trans- 
acted in .1875 and was for Rs. 165 without 
possession. .In 1879 Sheo Bakhsh sued and 


obtained a decree for possession as mort- . 


.gagee-for.the principal sum, advanced and 
accumulated interest. ‘totalling Rs. -284-2. 
In’ 1893 : the . mortgagors sued for redemp- 


tion. Sheo Bakhsh, the mortgagee, claimed 


“Rs. -952-1 -as, the price of redemption. A 
compromise was effected on goth- July 


. 1893 by which the mortgagors were to 


obtain .possession by redemption after 


the Rabi harvest of 1894 on payment. of 


Rs 700. A.decree, was passed in aćcord- 
-ance -with .the compromise. Ramji Das 
then purchased the shares of Nanha, son of 
Ghannu, and Shadi, two-fifths of the.whole, 
and applied:for execution of the redemp- 


- tion. decree. . He obtained on 8th July 


X895, Possession of .the .whole estate on 
“payment of Rs. 700 in the teeth of objection 


by Sheo Bakhsh that a further charge had * 


been created by ' the .mortgagors. ‘Sheo 


.Bakhsh. then sued for recovery of, posses- 
.sion as mortgagee on,the: ground that the 


mortgage had not.been. redeemed. in -full. 
It. was; found that.a further charge of Rs. 99 
had bee created’ since .the, redemption 


: decree. by. the mostgagor owners of the three- * 


fifths not purchased by Ramji Dass. Sheo 
Bakhsh was given a decree for possession 
'of-this-three-ffths: «conditional on Ramji 
Das not paying him Rs. 99-12, within ‘three 


, months. .-Ramji:Das .niade payment with- 
„in the period. fixed and remained in posses- 


sion. The Rs. 99-12 were received by Sheo 
‘Bakhsh ` ‘on :zoth „February. 1897. : The 


"present suit was instituted" onthe’ /2nd 
March 1920,-andsthe,plaintilis. were given’ 


k 


: Das, 


848 : 
WAZIR UV. GIRDHARI l 
a decree in*the Trial Court for possessicn 
by redemption of three-fifths of the 
estate om payment of Rs. 420. 
Two of- the defendants, sons of Ramji 
appealed successfully and the 


' District- Judge dismissed the suit on the 


grounds (4) that the mortgage on which 
the plaintiff sued did not exist and (b) 
that his suit was barred by limitation under 


‘Art. 144 of the Limitation Act, since 
“the sons of Ramji 


Das were not mort- 
gagees but charge-holders and the suit 
was brought more than twelve years after 
the latest possible date from which 
time could run, 7.e., 20th February 1897. 

‘The plaintiff has preferred a second 
appeal and it is contended on his behali 
that Ramji Das and his.sons are in posses- 
sion in the dual capacities of mortgagees 
and. of co-sharers with the plaintiff, that 
the plaintiff is entitled to redeem at least 
his own share of one-tenth; that there 
is nothing in law to prevent his redeeming 


the whole three-fifths, and that in any, 


case no possession by Ramji Das can be 
adverse to the plaintiff, a co-sharer. 

No effective reply has been put 
forward to the first of the two grounds 
on which the lower Appellate Court 
has dismissed the suit, and Sheo Prasad v. 
Lalit Kuar (i) and Amaragó Kunwar v. 
Kashi Rai (2) are authorities which fully 


endorse the view taken by the learned 


5, 


District Judge.that the suit is liable to 
fail, because the plaintiff sued upon a mort- 
age- which admittedly had no existence. 

The lower Appellate Court is supported 
in its second ground by rulings of the 
Madras, Allahabad, Calcutta and Bombay 
High Courts, Murajallt Huma Goundan v. 
Ramasami Chetti (3), Jat Kishen Joshi v. 
Budhanand Joshi (4), Purna Chandra Pal v. 
Barada Prasunna Bhatiacharjee (5) end 
Vasudev v. Balaji (6). The last named case 
is almost an exact parallel with the present. 


(r) 18 A. 403; A. W.N. (1896) £32; 8 Ind. Dec. 
N. $.) 975- 
ya 5 Ind Cas. 197. ° 
(3) 45 Ind. Cas, 567; 41 M. 650; 34 M. L. J. 
528; 8 L. W. 28; 24 M. t. T. 22; (1918) M. W. 
2134 Ind. Cas. 244; 38 A. 138; 14 A. T. J. 41 


(5) 45 Ind. Cas. 783; 46 C. 111; 22 C. W, Ne 


^ 26-B. 500 - 4-Bom. Ie R. 178. 
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cannot hold adversely against 


[1023 . 


To the contrary are tertain decisions of 
the Allahabad High Court, Askfag Ahmad 
v. Wazir -Ali (7), Ashfaq Ahmad v. 
Wazir Alt (8) and Khialt Ram v. Taik 
Ram (9). All these cases were considered 
In an appeal decided in thiseCourt by Mr. 
Justice Wilberforce and reported as Basanta 


ov. Dhanna Singh (ro), where it was held 


that a co-mortgagor redeeming the whole 
mortgage does not become a mortgegee 
of the portion redeemed belonging to other 
co-owners, but becomes merely a charge- 
holder, and that Art. 148 of the Limitation 
Act refers only to a suit against a mortgagee 
and has no application to a suit against a 
charge-holder. 

Following this ruling and the autho- 
rities on which it is based I hold that the 
lower Appellate Court rightly decided that 
the suit was time-barred under Ait. 144. 
Those same authorities furnish a reply 
to the contention that there can be: 
no adverse posscsson against the plaintiff 
because the defendants Nos. I to 3 are co- 
sharers with him in a joint undivided hold- 
ing. The rule that, ordinarily, one co-sharer 
another 
co-shater proceeds upon a rebuttable pre- 
sumption that the co-sharer in exclusive 
possession is holding on behalf of the other 


co-sharers.- This presumption is rebutted 


when it is shown that the co-sharer in pos- ^ 
session denies the right of the other co- 
sharers to enter into joint possession until 
they have paid to him their share of a charge 
upon: the property which he has defrayed. 

The appeal fails and is dismissed with 
costs. m 


Z E. A bfeal disnis:ed. 


(7) tr A. 423; 6 Ind. Dec. Y»: $.) 698. 


(8) 14 A. 1r; A. W. N. (1891) 211; 7 fnd. Dec 


(N. S.) 373. . 
(9) 36 Ind. Cas. 452 ; 38 A. 5429: 144.0 J. 834. 
(10) 55 Ind, Cas, 450. 
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SECRETARY OF STATE FOR INDIA 7. UPENDRA NARAIN-ROY:; ; 


CALCUTTA HIGH COURT, 

ÁPPEAL FROM ORIGINAL DECREE 
OF I920. 

< August. 29, 1922. 

Present :—]ustice Sir Asutosh Mookerjee, `. 

Kr., and Mr. Justice Cuming. 
SECRETARY or STATE ror INDIA’ 
IN COUNCIL -—DEFENDANT—APPELLANT 
VEYSUS i - 
UPENDRA NARAIN ROY AND OTHERS— 
PLAINTIFFS—RESPONDENTS. 

Bengal Alluvion and Diluvion Act (IX of 1847), 

S. 6— Resumplion and assessment of “ added " lands 

— Burden of proof—Withholding of +elevani papers 

—Presumption—Presumitur retro, doctrine 
Pleadings— New poini in appeal. 


NO. 24. 


Jurisdiction may be assumed on behalf of thc 
Crown under the Bengel Alluvion and Diluvion 
Act, only if the lands which are sought to be resumed 
and. assessed with revenue are “added” lands 
within the meaning of the Statute; when that 
jurisdiction is challenged it is incumbent upon 
the Crown to establish that the disputed lands 


. R. 689; 4 Asp. M. 


of—' 


are “added ” lands, that is, lands not included in. 


the original assessment. If, in such circumstances, 
the relevant papers are withheld by the Crown, 
the Court cannot but draw an inference adverse 
d ee case „set up by the Crown. [p. 852, 
col. r.1 i : 


E 
- 7 


Secretary of State v. Jatindra Nath, 58 Ind. Cas. 
778; 24 C. W. N. 737, Secretary of State v. Fahamid- 
annissa Begum, 17 l. A. 40,17 C. 590; 5 Sar. P.. 
C. J. 301; 8 Ind. Dec. (x. $8.) 933 (P. C.), Secretary of 
Slate for India in Council v. Maharaja of Burdwan; 


67 Ind. Cas. 835; 48 I. A. 565; 35 C. L. J. 92; 42. 


M. L. T. 601; 4. U. P. L. R. (P..C) 1; 26 C. W. N. 


619; (1022) A. I. R. (P. C) 6; 49 C. 103 (P: C.) . 


aud  Marugesam Pillai `v. Gnana ` Sambanda 
Pandara -Sannadhi,. 39 Ind. Cas. - 650; 44 
Y. A. 98; 4o M. .402; 25 C. B. J. 589;21 
M. L. T. 288; 32 M. I. J. 369; 15 A. I. J. 28r; I 
P. L. W. 457; 5 I. W. 759; 21 C. W. N. 761; 19 Bom. 
L-R. 456; (1917) M; W. N. 487, (P. C), referred 
to. : S ps : . 


Proof of the existence at a particular time of a. 
fact of a continuous nature gives rise to a rebuttable 
presumption, within logical limits, that it exists 
at a subsequent time or has previously existed. 
The limits of.time within which the inftrence of 
continuance possesses sufficient probative force’ 
to be relevant, must vary. with each case—always 
strongest “in the beginning, the. inference steadily 
diminishes in force’ with lapse -of time, at a rate 
proportionate to the quality of permanence belong- 


ing to the fact in question, until it ceases or perhaps ,, 


is supplanted by a directly opposite inference. 
. Briefly, a given fact or set of facts, whose existence 
at a particular time is once established in evidence, 
. continue. tó exist.as.long as“such-facts usually 
. exist.: This. inference of :cónfinuance,, whether 


54 


with revenue as a new estate. 


backwards or forwards, whether upwards or down” 
wards, isan inference of fact and may, therefore, 
be rebutted. [p. 854, col. r.]. : 

à 


Reg. v. Willshire, (1881) 6 Q. B. D. 366; 14 Cox 
C. C. 541; 50 L. J. M. C. 57; 44 L. T. 222; 29 W. 
R. 473: 45 J. P. 375, Marine Investment Co. v, 
Haviside, (1872) 5 H. L. 624; 42 L. J. Ch. 173, 
Pickup v. Thomes Marine Insurance, (1878) 3 Q. 
B.D.594; 47 L.J. Q. B. 749; 39 L. T. 341; 26 W. 
C. 43 and Doe d. Hopley v. 
Young, (1845) 8 Q. B. 63: 70 R. R. 415; 15 I. J. 
Q. B. 9; 9 Jur. 941; 115 E. R. 798, referred to. 

A Court of Appeal will not allow a new point 
to be raised, if it involves the determination of 
questions of fact. A new point may be allowed 


. to be raised by a party for the first time in appeal 


or second appeal, if it is a pure question of law 
and does not take his y a by surprise. But 
the position is very different when the new plea 
raises a question of fact'or mixed question of fact 
and law. [p. 851, cols.1 & 2.] ` 
Basant Singh v. Mahabir Pershad, 19 Ind. Cas. 
340; 40 I. A. 86; 35 A. 273; 17 C. L. J. 566; 17 
C. W. N. 669: (1913) M. W. N. 481; x1 A. L. J. 
469; 17 C. L. J. 566; 15 Bom. L. R. 525; 16 O. C. 
I35: 14 M, L. T. 64; 25 M. L. J. 301 (P. C), Rant 
Kissen v. Pooran Mull, 56 Ind. Cas. 571; 31 C. Ia 
ej. 259; 47 C. 733, Balaram v. Mangta Dass, 34 


C. 041; 6 C. L. 237; 11 C. W. N. 959, 
Meenakshinaidoo v. Subramantya Sastri, x4 
I. A. 160; 11 M. 26; 5 Sar. P. C. J. 54; 11 
Ind. Jur. 393; 4. Ind. Dec. (N. S) 18 (P. C), 


Connecticut Fire Insurance v. Kavanagh, (1892) 
A. C. 473; 61 L. J. P. C. 50; 67 L. T. 508; 57 J. P. 
21, Narayana v. Chengalawmma,10 M. 1; 3 Ind. 
Dec. (N. S$.) 751 and Sita Ram Nathmal v. ‘Sushil 
Chandra Das & Co,63 Ind. Cas. 813; 43 A. 553; 
IG A. L. J. 495, referred to. i 


Appeal against a decree of the ' Subordi- 
nate Judge,  Faridpore, dated the '^r5th 
Septembet T919.. l 


~ 


i 


Babu Dwarkanath Chuckerbuliy, Senior 
Government Pleader, (with him Babu 
Sarendrva Nath Guha), for the Appellant. 
—'The defendant is. the appellant. The 
case for the plaintiff is that the lands; in 
suit belongad to him in .Zemindari tight. 
The Government have wrongly assessed it 
; The defence 
is that the lands have never been previously 
assessed with revenue, inasmuch .they 
formed tb» bed of the river Padma at the 
time of the’ Permanent Settlement. The 
learned Subordinate Judge has decreed the 
suit. Hence the appeal by the Government. 
We have established our case with reference 


~ to Rennell's map prepared in 1764. The 


Subordinate Judge ought. to have relied 
on it. , From, that, map jt is sufficiently 


1 
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clear that the lands in dispute were at the 
time under the  river-bed. See Haradas 
Acharjya Chowdhurt v. Segretary of State (1). 


The mouzawart Register of 1827 also supports: 


our case. We are entitled to the presump- 
tion that the estate as shownin the Survey 
maps of 1854 produced by us, was in the 
same condition as at the time of the Perma- 
nent Settlement. See Jagadindra Nath Roy 
v. Secretary of State (2). The learned Sub- 
ordinate Judge has failed to properly -con- 
strue the documents produced by us. The 
learned Subordinate Judge has omitted to 
consider the most important point which 
he should have done, viz., that the suit is 
barred by limitation .under section 24 of 
Regulation II of 1819 under which the suit 
is to be brought within one year of the date 
of the Revenue Board's order. That order 
was made in January i912. ‘he. present 


. suit was instituted in November 1915. 


The suit should have been dismissed on 
that ground. See Secretary of State for 
India v. Profulla Nath Tagore (3),- Profulla 
Nath Tagore v. Secretary of State for India 


(4). 


Babu Jogesh Chandra Roy | (with him 
Babu Gopal. Chandra Das), for the Re- 
spondent.—As regards the pleaof special 


' limitation the point was never raised in 


their written statement, nor was it 
taken at the time of the agreement before 
the Court below. They have also not taken 
it in their grounds of appeal here. The point 
raises seferal questions of fact. It cannot 
be allowed to be taken now as it will entail 
a remand. 


As regards the merits, I submit "they 
have totally failed to make out their case 
and that the lands are added lands within 


the meaning of the Statute. They have 


deliberately withheldethe necessary paper, 
which would have easily made out their 
case. On the evidence as is on the record 
the learned Sub-Judge is quite right in his 


(1) 43 Ind. Cas. 361; 26 C. L. J. 590; 22 M. L. 
T. 438; (1918) M. W. N. 28; 20 Bom. L. R. 49 (P. C.). 

(2) 30 I. A. 44; 7 C. W. N. 193; 3o C. 291; 5 
Bom. L. R. r (P. C).- 

(3) 58 Ind. Cas. 896; 24 C. W. N. 809. 
(4) 58 Ind. Cas. 902; 24 C. W. N. 813. 


decree. Rennell's map and the mouzawart 
register and the other papers relied upon 
are of no assistance. I submit on these 
circumstances the judgment of the learned 
Subordinate Judge must stand. 


Babu Dwarkanath C huckerbutty replied 
in brief. - 


JUDGMENT.—This is an appeal by the 
Secretary of State for India in Council, 
who was the defendant in a suit instituted 
by the plaintiff-respondent with a view to 
test the legality of an assessment of revénue 
made under the Bengal Alluvion and Dilu- 
vion Act (IX of 1847). The case for 
the plaintiffis that the disputed lands, which 
have been constituted into a new estate 
and assessed with revenue, belonged to 
him by virtue of his Zemindari right in 
Touzt No. 105 of the Collectorate of Pabna. 
The plaintiff maintains that the assessment 


‘could not have been validly made under 


the provisions of Act IX. of 1847, as the lands 
are not “ added " lands within the meaning 
of that Statute, but arere-formations in 
sttu. The plaintiff seeks, in addition, con- 
sequential relief by way of recovery of 
possession and mesne profits. The claim 
is resisted on behalf of the Secretary of 
State substantially on the ground that the 
disputed lands formed the bed of the river 
Ganges, locally known as Padma, at the 
time of the Permanent Settlement, and 
were not included in the estate settled with 
the predecessor of the plaintiff; the lands 
were thus not assessed with revenue at 
that tim®, nor have they been so assessed 
at any subsequent period. On these plead- 
ings, the substantial question in controversy 
was formulated in the third issue in the 
following terms: 


“ Do the lands in suit appertain to estate 
No. 105 of the Pabna Collectorate, and 
were they assessed with revenue at the 
time of the Permanent Settlement of that 
estate ? Did these lands form part of a large 
navigable river at that time? 


The Subordinate Judge has,#after an 
elaborate enquiry, answered this question 
in favour ot the plaintiff in respect of 
considerable portion of the disputed lands 
and has declafed his title thereto-as re-form- 


^ 
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ation in siiu of his permanently settled 


‘villages Nandalalpore, Paranpore and Sibram- 


pore, lying towards the north of a line 

. R. drawn on the map of the Commissioner. 
The Subordinate Judge has also granted the 
plaintiff consequential relief on this basis. 
The correctnéss of the conclusion of the 


-Subordinate Judge has been assailed in 


this appeal on behalf of the Secretary of 
State. 


" An additional point not taken in the 
memorandum of appeal, nor raised in the 
Court below, has been mentioned in the 
Course of argument, namely, that the suit 
should have been dismissed as barred by 
limitation under section.24 of Regulation II 
of 1819. This point, in our opinion, cannot 
be taken by the appellant for the first time 
in the course of argument here. The case 
for the appellant is that as the final order 
of the Board of Revenue was made on the 
25th January 1912 and the suit was not 
instituted till the r5th November 1915, 
that is, long after the expiry of the period 
of one year mentioned in ‘section 24 of 


` Regulation II of 1819, as interpreted in 


Secretary of State for India v. Profulla Nath 


' Lagore (3) and Profulla Nath Tagore v. 
Secretary of State for India (4), the claim 


should be dismissed as barred by limitation. 
The substance of the matter, then, is that 
it is sought to be argued on behalf of the 
Crown that the suit is barred, not under 
Art. i4 of the Schedule to the Limitation 
Act, but by the provisions of section 24 of 
Regulation II of 1819. That point was not 
taken before the lower Court; it has not 
been taken in the grounds of appeal to this 


. Court, nor has notice been given to the 
respondent of the intention of the appellant 


to ask the leave of the Court to take this 
additional ground. Apart from this, a 
Court of Appeal will not allow such a point 


. to be raised, if it involves the determination 


“481; 11 A L. J. 


of questions of fact. A new point may be 
allowed to be raised by a party for the 
first time in appeal or second appeal, if it 
iS @ pure question of law and does not take 
his.opponent by surprise: Basant Singh v. 
Mahabir Pershad (5), Ram Kissen v. Pooran 
(s) x9 Ind. Cas. 340; 40 I. A. 86; 35 A. 273; 
17 C. L. J. 566; 17 C. W. N. 669; (1913) M. W. N.- 
469; 17 C. L. J. 566; 15 Bom. 
L. R. 525; 16 O. C. 136; 14 M. Tae. T. 64; 25 M. L. J. 
gor (P. C). | i , : 
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from time to time. 
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Mul (6), Balaram v. Mangta Das (7), 
Meenakshinaidoo v. Subvramamya Sastri (8), 
Connecticut. Fire | Insurance ev. Kavanagh 
(9). But the pesition is very different when 


the new plea raises a question of fact or. 


mixed question of fact and law: Narayana 
v. Chengalamma | (xo), Sita Ram Nathmal v. 
Sushil Chandra Das & Co, (?) (xz). , In the 
present case, the objection attempted to be 
taken involves at least three questions of 
fact, namely, (I) whether the decision of the 
Board was communicated to the respondent, 
if so, on what date ; (II) whether there are 
any facts which bring the case within the 
proviso to section 24; and (III) whether 
there are any facts which make section 3I 
applicable. Consequently, if the point were 
allowed to be taken under O. XLI, r. 2, a 
remand would be inevitable. There is no 
explanation why the point was not taken 
in the lower Court or in the memorandum 
of appeal here; on the- other hand, - the 
respondent urges with good reason that a 
litigation which has already lasted for 


"nearly seven years should not be further 


prolonged merely to enable the defendant 
to take a new point. We are of opinion 
that leave should not be..granted under 
O. XLI, r. 2. We need nut accordingly 
examine the reasoning whereon the decisions 
in Secretary of State for India v. Profula 
Nath Tagore (3) and Profulla~Nath Tagore 
v. Secretary of State for India (4) are founded 
and we shall now proceed 


case on the merits, 2S 


The Subordinate Judge has ‘described in 


his judgment how the disputed lands have 
been subject to the action of the. river in 
recent years, how the river has shifted 
its bed in 1876, 1881, 1896, I9t1, and 
how the lands have re-formed and disappeared 
This history ‘does. not 
bear direcély on the question. whether th- 
disputed lands. we«e dry lands at the time 


of the Permanent Settlement and were 


included in the estáte granted to the prede- 


(6) 56 Ind. Cas. 571; 31 C.L. J. 259; 47 C. 733. 
(7) 34 C. 941; 6 €. L. J. 237; 11 C. W. N. 959. . 


14 I. A. 160; 11 M. 26; 5 Sar. P. C. J. 541- 


Ir Ind. Jur. 393: 4 Ind. Dec. (N. £) 18 (P. cy 
(9) (1892) A. C. 473; 61 L. J. P. C. 50; 67 L. T. 
508; 57 J. P. 21. z : 
(10) 1o M. x; 3 Ind. Dec. (N. S.) 751. 
(11) 63 Ind. Cas. 813; 43 A..553 (?); IO AL J 
495. 2 JR Ce Em 


to consider the 


a 


> 
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. we may usefully re-call the- emphatic 


. estate. -The 
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only ‘not assessed with revenue but were 
excluded from the -permanently - settled 
most valuable evidence for 


. the: solution of this problem would have 


` 


| E been the papers relating to the Decennial 
,Settlement.and the Permanent Settlement . 
of the estate. 


1 These are in- the custody 
of the officers of the Crown and have not 


:been brought before the Court, though 


every effort was made to secure their pro- 


'": duction.. The quinquennial papers and the 


. hakikat chauhadds hand? papers, which would 


` have afforded valuable -evidence of the 
‘condition of things shortly after the Perma- 


. -hent Settlement, have also- been kept back 


on behalf? of. the Crown. We agree with 


-the Subordinate Judge that this omission 


on the part of.the officers of the Crown is 


a matter for legitimate comment. Jurisdic- 
tion may be assumed on behalf of the Crown 


..-ander Act IX of 1847, only if the lands 


which are sought to be resumed-and assessed 


i with.revenue are “added” lands within 


-the meaning oftheStatute ; when that juris- 


- diction:is challenged, it is‘incumbent upon 
‘the Crown tot establish that the disputed 
_ ands čare `“ added” lands, that is, lands 


. not’ included : in the original assessment ;. 


“see Secretary of State v. Jatindra Nath (12) , 


Secretary of State v. Fahamtdannissa Begum 


|. (13), Haradas Acharjya Chowdhuri v: Secre- 
tary of State (1) and Secretary of State. for 


India in Council v. Maharaja of Burdwan 


(x4) TE, ih such circumstances, the relevant 
. papers. are withheld, the Court cannot but 
_ draw an inference adverse to the defence 
set up by the Crown. In this connection, 


Pandara Sannadin 


is- 
approval, expressed by. Lord Shaw in 
Murugesam Pillai v. ."Gnana Sambanda 
(15) of the practice, 


e.. 


(12) 58 Iud. Cas. 778; 24 C. W. 


N. 487 (P. C). 


8 N. 737. 
- (x3) x7 I. A. 40; 17 C. 590; 5-Sar. P. C. J. 391; 

. 8 Ind. Dec. (8S. $3933 (P. C). - 

s {£4} 67 Ind. Cas..835; 48 I. A: 565; 35 C IJI 
92;'42 M. L. J. 61; 4 U. P. P. R. (P. C) 26 C 
W..N.'6ro; (1922) A. I. R. (P. C) 6; 49 C.103 

P.C) ‘ ; < 
‘ ayy Tad Cas, 630 at p. 661; 44 I. A. 98; 40 
M. 402; 25 C. L. J. 580: 21 M. L. TT..288; 32 M. L. 

J. 369; 15 A. In J. 281; 1 P. L. W. 457; 5. L. W. 

759; 21.C. W. N..761; 19 Bom. L. R. 456; (1917) 
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which has grown up in Indian procsouse, 
of those in possession of important documents 
or information lying by, trusting to the 
abstract doctrine of the onus of proof and 
failing accordingly to furnish to a Court of 
Justice the best material and the best assist- 
ance for its decision. We need hardly 
emphasise that if the carriage of a suit 
or conduct of a defence in this style by a 
private litigant merits such disapprobation, 
similar management of a judicial proceeding 
on behalf of the Crown cannot escape with- 
out equal condemnation. In the case before 
us, the Trial Court has been constrained to 
adjudicate on the rights of the patties. on 
such materials as have been availabie, 
other than what would have been the 
primary and best evidence. 


he earliest documentary evidence pro- 
duced before the Court is the map prepared 
by Major Rennell on the basis of a survey | 
of that part of the country made in 1254. 
The Subordinate Judge found it difficult to- 
secure an accurate reproduction of the lines 
of the. map and thought it extremely hazar- 
dous to rely upon that map as plotted in 
this case. The course followed by the. 
Subordinate Judge is identical with that 
adopted by this Court in Szeretary of State 
v. Kalika Prosad (16), where it was pointed 
out that it was impossible to determine 
withanyapproachtoaccurscy from Renneil’s . 
map the position, boundaries and size of 
the moutas at the time of the Permanent 
Settlement. ‘The decree in the case men- 
tioned was, however, reversed by the Judicial 
Committee on appeal: Haradas Acharjya 
Chowdhuri v. Secretary of State (x). It was 
conceded that Rennells map, owing to its 
difference in scale, to the different purpose 
of its preparation, and to the difficulty of 
assigning fixed points from which the survey 
was made, was undoubtedly a map which 
it was hard to incorporate into a later 
survey. Yet the Judicial Committee pro- 
ceeded to adopt the position of the. river 
as shown on Rennell’s map and, to adapt 
that map as far as possible to the conditions 
now known to exist. We are of opinion 
that the Subordinate Judge might well have. 
followed the course which commended itself 
to. the Judicial Committee, and utilised 


(16) 14 Ind. Cas, 669; 15 op eee Zie 
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Rennell’s map as far as practicable; that books of-the Decennial-Settlément were -in. 


would only have confirmed the conclusion ' existence at the time and, furnjshed figures 
ultimately reached by him on the basis for the areas of the villages which are. in: 
ef the other evidence on the record. The agreement with “the figures in-the mouzah-: 
course of the.river, as shown.on Rennell’s wari register. 'The.entries in the register. 
map, and the, situation of the villages as could have been contradicted in the present. 
depicted thereon, though their boundaries suit by the production of the papers of the 
ate not stated, do not by any means support * Permanent and. Becennial Settlement and 
the contention that the locality where the also of the quinquennial papers and the 
disputed lands lie was at the time im the hakikat chauhaddibandi papers. "The Sub-: 
bed of the river. On the other hand, the ordinate Judge.has further held. that the: 
indications are all in favour of the view standard of measurement, when the mowuzah-- 
that the-river did not at that time flow over wari register was framed, was ‘a cubit of, 
these larids. We see no sound objection 2r and not i8 inches. "The total area of the. 
to the use of Rennell's map in the manner Mowzas Nandalalpore,Paranpore and Sibram-: 
and to the extent thus indicated. We find, pore,- which, ‘according to the plaintiff, - 
im fact, that in 1896, Rennell’s. map was. includes the lands now claimed as re-form-- 
relaid by the Revenue Authorities. and the ation in situ, was about. 3,650:.-bighas ; or 
report of the Collector forwarded to the according to standard measurement 4,968 


Commissioner on the 3rd November 1896, bighas. We shall see presently that. the | 
shows that Rennell’s map was used to area had diminished..when, the. survey: 
determine the situation of the mowzas. operations were carried out,about à quarter, 
relatively to the course of the river. "The. of.a century.later.- The tikak maps, which. ` 
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same. course had ‘been followed. in r88r, 


not be used for a similar purpose now as iff 
1881 and 1896. < 


“The -next document which has an import- 
antbearingon the questionofthelocation of 
the mouzas initially comprised in the estate 
now held by the plaintiff, is the mouzawart 
register of 1827. This register shows the 
area and the boundaries of the villages at 
that time.- It was kept apparently under 
Regulation V of 1816 which was extended. 
to the entire Province by Regulation I of 
Qi8r9. The document was in the custody 
of the Collector and its authenticity and 
probative value have never been questioned 
by successive Revenue Officers ; indeed, some 
ofthem have thought that the register was of 
special value as probably based on. the 
decennial papers. “The entries in this register 
practically demolish the case for the Crown, 
and every effort that ingenuity could suggest 
was made by the legal advisers of the Crown 


in the Court below either to keep out the . 
document or to cast doubt upon the meaning . 
or accuracy of the entries. The Subordinate’ 


Judge has, however, correctly held that 
criticism of this character does not carry 
weight. On the cther hand, the judgment 


of Mr. K. J. Badshah, Assistant Collector, . 


dated 5th July 1881, shows shat the register 


Were prepared -in-.1849,. show. that! large : 
and there is no reason why thé map should : areas of these-villages were diluviated; while- ~- 
the survey maps prepared in 1854 show. that - ` 
' about 2,385 bighas had been swept away, _ 
leaving about.2,582 bighas as dry land. But — 


it has been argued on behalf of-the Secretary 


.of State that we should- presume that the 
estate was, at the time.of the Permanent: 


Settlement, in the same condition as at the 


time of Revenue Survey in 1854, and reference - 


has been made in support of this proposition 
to the judgment of the Judicial Committee 
in Jagadindra Nath Roy v. Secretasy of State 


(2). That judgment is clearly, of no assistance - 
to the appellant. Lord Lindley. pointed out 

that it could not be maintained as a-matter | - 
of daw that the thak and survey maps con-,° 


* 


stituted sufficient. proof, that: what was 


„part of the bed of the river at that time 


was included,in the Permanent Settlement 


of 1793; and, no Cqurt could properly act: 


on the assumption that in:1793 a state-of 


things existed different from what appeared . 
from any evidence -before-the Court: See: - 
Profulla Nath Tagore v. Secretary of State (Aye. ^: 
Indeed, if wé-are fo apply’ thet doctrine. ~ > 
"of presumiluy. retro enunciated. ‘by- Lord: - . 
in Anangamanjari. Chowdhrani ^ 

v. Tripura Sundari Chowdhrani (1), 


Watson 


(Q7) 14 C. 740; £4 T. A. xor; rr. Ind. Far. 36y. > 
5 Sar. V. C. J. 45; 7 Izd. Dec. (N. 8) 490 (P, C)". 
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and if we start backwards from 1854 and 
pass through 1849, our progress is arrested 
in 1827, when we find from, the mouzahwart 
register that the lands of the mouzas were 
dry lands nof yet diluviated. If, from that 
Stage we proceed further backwards, we 
must apply the presumption that in 1789 
and 1795 the condition of things was identical 
with that in 1827. If we proceed further 
backwards, we find affirmative evidence in 
Rennell's map that the condition in 1764 was 
the same as in 1827.. The process of reason- 
ing we have described is nothing beyond an 
application of the elementary principle 
that proof of the existence ata particular 
time of a fact of a continuous nature gives 
rise to a rebuttable presumption, within 
logical limits, that it exists at a subsequent 
time or has previously existed. The limits 
of time within which the inference of con- 
tinuance possesses sufficient probative force 
to be relevant, must obviously vary with 
each case—always strongest in the beginning, 
the inference steadily diminishes in force 
with lapse of time, at a rate proportionate 
to the quality-of permanence belonging to 
the fact in question, until it ceases or perhaps 
is supplanted by a directly opposite inference. 

To put the matter concisely, it will be 
inferred that a given fact or set of facts, 
whose existence at a patticular time is once 
established in evidence, continues to exist 
as long as such facts usually exist; see Reg. 
v. Willshire (x8), Marine Investment Co. v. 

Haviside (x9) and Pickup v. Thames Marine 
Insurance Co. (20). Reference may also be 
made to Doe d. Hopley. v. Young (2x) where 
Coleridge, J., said, “the inference may be 
carried upwards as. well as downwards. " 
This inference of continuance, whether 
backwards or forwards, whether upwards 
or downwards, “is an inference of fact and 


may, therefore, be rebutted. In, the light of ` 


these general. principles, the position in 
the present case may be summarised as 
follows :— 
` Point No. tmez Rene s map—Dry 
i i ' land. 


Ga) (1881) 6 Q. B. D. 366; 14 Cox C, C. 541; 
50 E C. 57; 44 L. T. 222; 29 W. R. 473; 45 


P. 
" (19) GEA 5 H. E 624; 42 L. J. Ch. NE 

(20) (1878) 3 Q. B. D. 594; 47 L. J. ae - 749; 
39 L. T. 341; 26 W. R. 689; ; 4 Asp. M. C. 4 

(21) (1845) 8 Q. B. 63; A = R. 415; n J. Q. 
B. 9; 9 Jur-941; 115 E. E. 798. 


Point No. 2—1789—Decennial Settlement. 

Point No. 3—1793—Permanent Settie-. 
ment. 

Point No. 4—1827—M ouzawari register 


—Dry land. 


. Point No. gone map—land 
under water. 


6—1854—Survey map—land 
under water. 


Point No. 


The unknown ise for determination 
is the state of the mouzas at points 
Nos. 2 and 3. Points Nos. 1 and 4 
are known quantities. The presump- 
tion is legitimate that the condition from 
1789-93 was not different from what 
preceded in 1764 and what followed in 1827. 
It was open to the Crown to rebut the 
presumption of continuity by the production 
of the papers of the Decennial and Permanent 
Settlements and also of the quinquennial 
papers and the  chauhaddibandi ` papers. 
That evidence has not been produced in 
rebuttal, and the argument is futile that the 
Court should presume that the conditions 
were identical in 1789 and 1849 when there 
is positive evidence of a contrary state of 
things in 1764 and 1827. We are conse- 
quently of opinion that the Subordinate 
Judge has correctly held that the lands 
specified in his decree were re-formation in 
situ of the estate held by the plaintiff and 
that the assessment imposed thereon by the 
Revenue Authorities was ulira vires. 


The resuét is that the decree of the Sub- 
ordinate Judge is affirmed and this appeal 
dismissed with costs. The hearing fee will 
be assessed at r5 gold mohuys. 


B. N. 
Appeal dismissed. 
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MADRAS HIGH COURT. 

ORIGINAL SIDE APPEAL No. 88 oF 1921. 

August 3I, 1922. 

. Present -—Sir Walter Schwabe, Kr., Chief 
Justice and Mr. Justice Wallace. 
MAGDOOM MAHAMAD MARAKAYAR 
— DEFENDANT NO. 2—APPELLANT 

l VEYSUS 
BANSI LAI, MINOR THROUGH HIS MOTHER 

AND NEXT FRIEND SUNDARA BAI AND 

ANOTHER PLAINTIFF, DEFENDANT NO. 1— 
, RESPONDENTS. l 

Hindu Law— Joint family—Sale of family prop- 
eriy—Re-purchase by one member, effect of. 

The doctrine that where there has been a mort- 
gage of joint family property or a wrongful dis- 
possession of the jointfamily and the property is 
subsequently redeemed or re-purchased by one 
member of the family the redemption or the re- 
purchase must be deemed to have been for and on 
behalf ofthe joint family, irrespective of the fact 
whether the money paid for the redemption or 
the re-purchase was paid out of joint family funds 
or was the private money of the member paying 
it,is inapplicable to a case where joint family 
property which has been'sold by a valid and vo- 
luntary sale is subsequently re-purchased byone 
member of the family with his own private funds. 
Ip. 857, col. 2.] 

Visalatchi Ammal v. Annasamy Sastri, 5 M. H. 
C. R. 150, distinguished. 

Bajaba Bajirao v. Trimbak Vishvanath, 4 Ind. 
Cas. 255; 34 B. 106; xx Bom. L. R. 1122, Chokhu 
Raoji v. Taiya Nama, 59 Ind. Cas. 569; 22 Bom. 
L. R. 1297, relied upon. 

Where two brothers sold certain family property 
and subsequently went separately into insolvency 
and some time after the property sold was re- 
purchased by one of them in his own name with 
his private funds and was dealt with as his separate 
property by him and after his death by his widow 
to the knowledge of and without objection by 
the other brother or after him by his widow: 

Held, that these facts indicated that there had 
been a division of status between the brothers 
prior to the re-purchase and that tle property 
was the self-acquisition of the brother who had 
re-purchased it. 

Appeal from the judgment of Mr. 
Justice Coutts-Trotter passed in the exer- 


cise of the Ordinary Civil Jurisdiction of 


this Court in Civil Suit No. 820 of 
. X919. 

Mr. A. Krishnaswami  Aiyar, for the 
Appellant. d 


Messrs. V. Radhakrishnayya and P. V. 
Ramachandra Raju,for the Respondents. 
JUDGMENT. 

Schwabe, C. J.—I agree with the judg- 
ment of Wallace, J., which I have had 
the opportunity reading and haye nothing 

to add, | f 
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Wallace, J.—The contest in this appeal 
concerns certain houses, Nos’ 100, IOI 
Thambu Chetty Street Madras, purchased 
by.one Kalluram Lal, now deceased, on 
31st December 14909. The plaintiff is the 
minor son of Kalluram's brother, Rajaram 
Lal, also deceased. The first defendant 
is the widow of Kalluram and the second 
,defendant an-alienee from her. The chief 
point at issue is whether the property is 
joint family property, the whole of which 
the plaintiff alone would be entitled to on 
.the death of his father and uncle, or the 
absolute and self-acquired property of Kal- 
luram Lal to which his widow succeeded 
in absolute right. The Trying Judge has 
found in favour of the plaintiff and the 
second defendant appeals. 

2. The property originally belonged to 
Kalluram and’ Rajaram as joint family 
property having been bought by their 
father in 1872. On4th October 1894 both 
brothers sold the property to one Arni 
Perumal Mudaly. Shortly after that, each 
brother in turn separately went  insolvent, 
Early in 1895 each got a personal discharge, 
but, so far as appears in this case, 
each did not get a final discharge -until his 
death in 1918. On the same date as the 


sale to Perumal Mudaly, the latter mort- . 


gaged the property with possession to one 
Rangiah Chetty. Perumal Mudaly on 17th 
February 1897 created a further charge 
on the property in favour of 
mortgagee, and later on borrowed various 
sums from him. For all that was 
owing up” to 13th August 1900 Peru- 
mal Mudaly. sold the property t6 Rangiah 
Chetty for Rs. 11,900. On 16th June 1904 
Rangiah Chetty sold it to Rajagopal Chetty 
and Subbiah Chetty for Rs, 9,500 On the 
same date these two entered into an agrees 
ment with the maternal uncle of Kalluram 


eand Rajaram to sell the property for the 


price paid bysthem, at any time within three 
years from that date. On 3rst December 
1909 Kalluram purchased the property 
from these two for- Rs. 10,000, having bor- 
'rowed Rs. 9,000 of this on an equitable 
mortgage, Exhibit [I (c), over the property 


itself which was subsequently replaced by. 


another, Exhibit II, dated the 19th January 
rgro.  Kalluram mortgaged the property 
in I9IO and 1913, and he died in i978, 
Thus the property which had originally 


his e 
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been the joint family property and: was 
sold by both brothers in 189, came in 1909 
into Kalluram's possession by purchase. 

. 3. The plaintiff was born in the interval 
in 1907. His case is two-foltl, based on the 


. common foundation that the brothers never 


divided. He claims, first, that the property 
never passed out of the possession of the 
family and that the series of transactions 
noted above between 1894 and 1909 never 
deprived the family of it; and, secondly, that, 
even if the family had lost it, Kalluram’s 
purchase in 1909 was a purchase for and 
on behalf of the joint family. The defence 
case is, that Kalluram and Rajaram were 
divided in status at least from the date 
of their separate insolvencies, that there 
was no re-union before 1909, that the series 
of transactions was a genuine series which 
for the time carried the property wholly 
out of the possession ofthe brothers and, 
therefore, it ceased to be joint family prop- 
erty, and that the re-purchase by Kalluram 
was for himself alone with his own private 
funds and not with any joint family funds. 

4. The real point for decision is, whether 
before the birth of the plaintiff and at the 
time of.Kalluram's purchase the brothers 
were or were not divided. It will be con- 


-venient to discuss first what was the real 


nature of the series of dealings with the 
property from 1894 to 1909. It is true 
that the plaintiff did not, in the plaint, put 
forth the contention that they were benami 
or colourable, but that is not important. 
They were produced as part of the defence 
and the plaintiff's business there was only 
to explain them away as far as as he could. 
They were, however, before the plaintiff 
when he called his evidence in Court, and 
I may note here that, except for a vague 
answer elicited from P. W. No. 2, which is 
not evidence, the plaintiff has not adduced 
any evidence about these documents. He 
relies entirely on inferences and Suggestions 
and speculations drawn “from the text of 
the documents. The initial assumption in- 
volved in his case is that the sale of 1894 
to Perumai Mudaly was, since the brothers 
were on the verge of bankruptcy, benami 
for the joint family. Having this as a 
foundation the plaintiffs Pleader ingeni- 
ously built upon it the rest of his case, that 
the sale of Perumal Mudaly to Rangiah 
Chetty, the mortgagee, was not really a 
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sale but a mortgage, that Rangiah Chetty 
and Subbiah Chetty had only the mort- 
gage right, that the brothers thus con- 
tinued throughout to retain the equity of 
redempticn, so that when Kalluram Lal 
ostensibly purchased from the Chetties 
ia 1909, he was taking his stand oa the joint 


family right to the equity of redemption, 


and that in that view it matters not whether 
the money paid ostensibly for the putchase 
but really to discharge the mortgage was 
Kalluram's own private money or not, 
since his redemption of the mortgage 
would be, as laid down in Visalatchi. Ammal - 
v. Annasamy Sastry (1), for and on behalf - 
cf the family and thus the property would ` 
in the end be as it was in the beginning, 
joint family property. í 
s. Undoubtedly there are some matters 
unexplained in the case which would fit in ' 
with this theory. An impending insolvency 
is a likely motive for a fraudülent sale 


.and for the concealment of the real owner- 


ship until all danger from creditors has 
been removed. The fact that ‘the sale 
by Rangiah Chetty was for Rs. 2,4c0 
less than he had bought the property for, 
might indicate that the figures were merely 
nominal and not real. The sale to. Raja- 
gopal Chetty and Subbiah Chetty was | 
accompanied. by a contemporaneous agree- 
ment to sell to the maternal uncle of the 
brothers, for whom Kalluram himself was 
eventually substituted. But I feel that 
this line of attack on these dcecumerts 
is too speculative, and that the attack has 
been developed since the date of the hearing 
of the suit in a manner which the defence 
cannot be gexpected to meet here. The 
case which the defendant was called cn 

to meet by evidence in the Court was that ` 
raised in Issue No. I, that is, the general 
question ' whether Kalluram and Rajaram 
Were not divided in their lifetime before 
the birth of the plaintiff. The Trying Judge’ 
in his judgment so states the point for 
trial at page 18, line 25 of the printed 
papers. From a further remark at page ` 
1g, line rir, it would appear that it was. 
only at the time of argument it was advance 
ed that the whole series of transactions 


from. October 1894 to December 1999 wa | 


(1) 5 M. H.C, R. 150. 
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colourable. This appears to be correct, 
as I find that the only hint in evidence 
' of the present attack-is the question to 
: P. W. No. 2 noted above as to the nominal 
nature of the sale to Perumal. But, as he 
only came into the service of the brothers 
in- 1901, he cpuld not give any direct evi- 
dence, and I note that, the same man has 
attested the sale-deed to Rangiah Chetty 
and he was not asked a word about that. 
The iearned Judge in his conclusion at 
page 25 line 18 assumes the documents 
to be genuine transactions but supposes 
they were 'to getthe property out of the 
hands of Rajaram's creditors and possibly 
out of the hands of Kalluram's creditors.’ 
But I feel sure that the attack of the plain- 
tiff on these documents developed at the 
time.of the argument and not in the evidence, 
has put the defendants at a disadvantage, 
of which they have. reason to complain. 
. Had the defendants had warning at the time 
of trial in the lower Court as to the parti- 
cular points of the present attack, they 
might have been able to prove, for example, 
that the sale to Perumal Mudaly was merely 


the common dodge. of the bankrupt for con- : 


verting the immoveable property into cash, 
- that the sale price to Rangiah Chetty was 
fixed at Rs. 11,900, because that was the 
sum total of the debts owing to’ Rangiah 
Chetty by Perumal Mudaly and Rangiah 
could not hope to get his money out of him 
otherwise, that no cash proceeded from 
Rangiah for that purchase. They might 
also have been able to .show that the 
property had depreciated in value between 
Rangiah Chetty's purchase and the. sale to 
Rajagopal Chetty and Subbiah Chetty and 


that the agreement of sale tothe maternal ` 


uncle was.the result of a genuine endeavour: 
by the brothers to get a sort of right of pre- 
emption over the property to be exercised 
whenever financial circumstances  per- 
mitted. It is a weak point in the plaintiff's 
case that no suggestion is made why these 
Chetties, one of them being a Prqfessor in 
the Christian College, should oblige these 
bankrupt brothers and why it should 
be necessary to substitute Rangiah as the 
nominal purchaser in the place of a bena- 
midar Perumal Mudaly who ex hypothesi 
was willing. to oblige. 

6. I think that the only sound gonclu- 
sion is that Rangiah Chetty at least insisted 


852 ` 


on a sale and that. the property passed: to 
him, but that each brother was keeping 
an eye on the property, and, when it came 
to Rajagopal Chetty and Subbiah Chetty, 


one of them fouħd a chance of recovering it. . 
It may be further noted that though the - 


agreement to re-convey was taken from 
Rajagopal and Subbiah Chetty, no similar 
agreement was obtained from  Rangiah 
Chetty. I think the strong. probabilities 
are that the sale to Rangiah Chetty was 
a genuine sale. On this point of the case 
I conclude that whatever grounds there 
may be for holding that the transfer to 
Perumal Mudaly was not a genuine one, 


there is no valid ground for holding that 


the sale to Raugiah Chetty was not what it 
purports to be and that the ownership of 
the brothers in the property passed by it. 
I will point out as worthy of notice that 
no creditor of either brother appears to 
have come forward at any time to claim 
that these alienations were nominal. This 
would indicate the public estimate .of these 
etransactions. f l 

7. I conclude, therefore, that the prop- 


the joint family, if not in 1894 when 
it was sold to Perumal Mudaly, then at least 
in 1900 when it was sold to Rangiah Chetty 
and that the latter sale was a valid sale. 
The doctrine laid -down in Vusalatchi 


Ammalv. Annasamy Sastry (x)is applicable 


to the.case of a mortgage or to a wrongful 
dispossession of joint family property but 
will not apply to a case where the joint 
family disposed of-the property by valid 
and voluntary alienation. See  Bajaba 
Bajirao v. Trimbak. Vishvanath (2) and 
Chokhu Raoji v. Tatya Nama (3). 

.9. On the main question whether the 


` brothers were divided at the time of Kallu- 


ram's purchase I willfirst take up the evi- 


dence as to the source of the purchase- - 


é . 1 . ` 
money. Such evidence as there is, is all one 
way. Rs. 9,000 was borrowed.on security 
of the property given by Kalluram ` alone 
and Rs. 1,000 in cash apparently came from 
some other source. The plaintiff’s sug- 
gestion that the eash might have come out 
of the moriies borrowed by the brothers 


R. 1122.. . 
(3)- 59 Ind, Cas, 569; 22 Bom. L. Rj 1297. 


erty passed wholly out of the hands . of. 


(2) 4 Ind. Cas..255; 34 B. ' 106; r1 Bom, Ie 
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for:joint trade. on the: Aundfes, Exhibit B, 
series, is apure surmise. On the other hand, 
in the mortgage-deed by Kalluram, Exhibit 
III, dated 6th April 1970, there is a state- 
ment by him that this Rs. 1,060 was his own 
money. This document is attested by Raja- 
tam with the significant addition to his 
signature of the words '' after having read 
the whole document.” This note was 
obviously intended to fasten on Rajaram a 
knowledge of what Kalluram had said in the 
document. Thisis a document executed after 
the birth of the plaintiff and the effect of 
such a statement on the plaintiff's rights 
in the property as well as his own could 
not have been absent from Rajaram's mind. 
This admission against his own interest 
by Rajaram, while of course not an estoppel 
against the plaintiff, is, in the absence of 
other evidence, reasonable proof that the 
Rs. 1,000 came from Kalluram alone. The 
conclusion is strengthened, to my mind, by 
the fact that the pro-note and the equitable 
mortgage for Rs. 9,000, Exhibit II, was 
executed by Kalluram alone. The plain- 
tiff argues, it was still at that time necessary 
for. Rajaram to hide his interest in the 
property in order to conceal it from his 
creditors. But I fail to find any satis- 
factory evidence that he was then in any 
worse finansial situation than Kalluram, 
while at the same time the two brothers 
were publishing to the business world and, 
therefore, to their creditors their jointnes 
in trade by jointly executing hundies, Exhibit 
B series, for trade purposes. The lender 
of Rs. 9,000 would in his own interest not 


ehave refrained from getting Rajaram’s 


signature to bind the whole joint family. 
The more the joint trade of the brothers sug- 
gested jcintness in status, the more likely 
is if that their lender would have insisted on 
Rajaram’s signing the equitable mortgages, 
if the property was really joint family prop- 
erty. There is thus strong probability 
that it was Kalluram’s Ówn money alone 
which went for the purchase in 1909. 
That is some indication that the 
brothers were then divided, and that in- 
ference is further strengthened in three 
ways, first, the probability that the brothers 
were dividerl at the time of the insolvency, 
secondly, the conduct of Rajaram 
himself, and, thirdly, the conduct of his 
widow alter: his death. As to the first 


* 
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‘point, the two brothers went into insol- 


vency in 1895 separatelv, As if divided, with 


-separate creditors and separate list of 


assets. We have looked into the schedules, 
but they do not throw any light on the 
question of division. We are not told that 
any creditors or Official Assignee attempted 
to amalgamate the two insolvents and the 
two estates. It is not necessary in this 
case to decide whether the presumption 
of separate insolvency petitions would in ` 
law be a sufficient declaration of an intention 
to separate and would constitute a parti- 
tion. The fact remains that in 1894 the 
brothers held themselves out to the world 
to be divided, and I see no good: reason for 
supposing that this attitude did not represent 
the truth. The series of dealings with the 
property sebsequent to the insolvency does 
not conflict with a divided status even if 
I suppose that they were all benami. The 
existence of a joint trade must be ad- 
mitted and has weiged much with the 
lower Court, but that again is not incon- 
sistent with division, while there is some 
oral evidence which there is no reason to 
reject including that of the brother's clerk, 
P.W. No. 4, examined for the plaintiff, that 
the brothers each had also a separate trade. 
The fact that when Kalluram bought the 
property in r909, the sale-deed was taken 
in his name alone, though the names of both 
brothers appeared on the original sale in 
1894, by which the property left the family, 
is a point in favour of the status of the 
brothers being then a divided status. 

IO. In this connection also the conduct 
of Rajaram {point 2 noted above) becomes 
important. & We see him at a time 
when his minor son was alive attesting with 
full knowledge of its contents, Exhibit 
III, dated the 6th April xgro, by which 
Kalluram mortgaged the property and in 
which Kalluram states ''that none except 
myself has any kind of claim" in the prop- 
erty, and again attesting Exhibit IV, dated 
the 28th May 1910, a subsequent mortgage 
by Kalluram, in which Kalluram states that 
he is the absolute owner of the property. 
Then, after the death of Kalluram when if 
the family had remained joint, he became 
the manager of it, and when clearly it was 
imperative in his own interest as well as 
that of his son to put dealings regarding the 
property, which held. out. Kalluram as the: 


» 
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sole owner, in their true light, he did nothing : 
at all, but let things remain as they were. 
‘Even in a Will written by him, but not 
produced by the plaintiff he is said by C.W. 
"No. 9,a High Court. Vakil who attested 
the Will, to have made no claim to any 
immoveable pfoperty. This is a document 
in which at any rate he need not have been 


afraid to set out the real state of affairs,” 


since he could have kept the knowledge 
of it from his creditors. Further, he is 
stated by several witnesses to have been 
present when Kalluram's widow after her 
husband's death took rental agreements, 
Exhibits VII and IX series, iu her own name 
from the tenants occupying the property 
and he again did nothing. Against this 
the plaintiff has nothing to set worth men- 
tioning except the fact thatin Raja Ram's 
diary there are entries that in 1918 he paid 
sumsof money from time to time to Kallu- 
ram's widow for the repairs of the house, 
and once paid Rs. 5 for stamp agreements for 
thishouse. Again, I would note that thisis 


the point which the defence has hot been ° 


given any opportunity of rebutting. It is 
not impossible, for instance, that the widow 
being then in seclusion got him to~look 
after rental agreements and repairs and 
fnanced him for that ptrpose, and that 
the diary entries are merely noted for his 
own information of what he had paid out. 


The plaintif's suggestion that these rental 


agreements were nominal for Rajaram 
because the latter was still in financial 
difficulties is not supported by any satis- 
factory evidence. I regard this apathy by 
the father of a minor son in the face of the 
déalings with the property %s her own 
absolute property by the sonless widow of 
kis brother as a very strong proof that 
division had in fact taken place before his 
son's birth, and that the property when 
purchased by Kalluram, became his sole 
absolute property. 

1r. As to the conduct of the widow of 
Rajaram Lal after his death, it issignificant 
that, though he died in November 1918, 
she did not send any notices to the tenants 
on the property who were attorning to 
Kalluram’s widow toattorn to the plaintiff, 
although she published -notices warning 
intending purchasers not to buy from Kal- 
luram’s widow. It is remarkable that she, 
examined as  P,-W. No. <1, nowhere 

. 
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interest. It is clear that Rajaram 
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says that sbe was told by ber husband 
that he and the minor plaintiff had an in- 
terest in this property. Surely, at least 
when he was dying, Rajaram would have 
made her cognizant of the true state of 
affairs, so that she may look after her dp 
ett 
no record, oral or verbal, to his immediate 
relations that his minor son had any interest 
whatever in this property. 

I2. The Trying Judge has decided the 
case in the plaintiff's favour on the footing 
that the family never was divided and.that 
either the purchase by Kalluram was for the 
joint family, or the series of transactions from 
1594 to 1009 were benanu, and the property 


never passed from the family. The exist- 


ence of a joint trade weighed most with 


. him in deciding that there had been no 


division. I would lay more stress: on 


the likelihood that the sale to Rangiah 


Chetty was a genuine sale and that the 
separate insolvencies indicated a real divi- 
sion of status, and on the fact that the con- 
sideration for the' purchase 
Kalluram alone, and on theconduct of Raja- 
ram and his widow .after the death of 
Kalluram which are only consistent with the 
theory that they knew plaintiff had no 
right in the property bought by Kalluram. 
I consider that there is no evidence to show 
that throughout all the long series of trans- 
actions Rajaram was in such bad financial 
circumstances that we must presume that 
he was afraid to put forward in any quarter 
his claim or his son's claim to a share 
in this property. ° 

I3. For the above reasons, I would 
differ from the Trying Judge and hold 
on the first issue that at the time of Kallu- 
tam's purchase in 1909 the property had 
ceased to be joint family property, that the 
brothers had divided even before the plain- 
tiff’s birth and that plaintiff, has had no 
right to any shgre in the duit property. 
My conclusion would be that the plaintiff's 
suit must fail in toto, as the property is self- 
acqtired property of the first defendant's 
husband to which the plaintiff can have no 
manner of right I would, therefore, reverse 
the decree of the lower Court and. dismiss 
the plaintiff's suit with costs to the' second 
defendant here and below. 

V. N. V. 


UMS OR - Appeal allowed, 


came from: 
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NAGPUR JUDICIAL COMMISSIONER'S 
"E COURT. 
Crvi REVASION No. r60-B OF 1019. 
| August 22, 1924. i 
Present -—Mr. Dhobley, A. J. C. 
DHARNIDHAR AND ANOTHER—~ 
PLAINTIFFS~-APPLICANTS 
: v Versus " 

SAKHARAM AND ANOTHER—DEFENDANTS 
—NON-APPLICANTS. 
Arbitration—Matter not referred determined — 

Award, validity of—Consent of parties— Reference 

by some only of parties concerned— Award binding 

on referring persons— Arbiivation without interven- 
tion of Court—Civil Procedure Code (Act V of 


‘o 1908), Sch. II, para. x. applicability of. 


"Where, in the case of an arbitration, the 
arbitrators proceed to decide as well: a matter 
that is not included in the reference, and the 
parties concerned take part iu the proceeding and 
accept the award when it is made and act upon 
it. they must be deemed to have madea second 


' submission in- respect of. that matter and cannot 


subsequently be allowed to repudiate the award. 
[p. 861, col. 2.] MM aoi s 
Though some persons do not join in submitting 
a dispute to arbitration, the award does not be- 
come invalid or ineffectual as between the persons 
making the reference. It is binding on them especi- 
ally when it has been acted upon. [p. 861, col. 2,1 
Paragraph x of the Second Schedule of the Civil 
Procedure Code does not apply to a case when 
the reference to arbitration is made without the 
intervention of a Court. [p. 861, col. 2,] a 
Revision against the order of the Additional 


District Judge, Akola, in Civil Appeal No. 

144 of 1919, dated the 11th September 1919. 

* Mr. M. Gupta, for the Applicant. | 
Mr. Y. R. Oka, for the Non-Applicant. 


ORDER.—The above-named parties and 


. one Govind Balkrishna carried on in partner- 


ship. a commission , agency and other 
business in the name and style of “ Shankar 
Vittal Dixit," the shares of the partners 


in *he business being fixed. After Govind's" 


death, disputes arose between the remain- 
‘ing partners.in connection with the accounts 
and they referred the disputee between 
them to the arbitration of certain persons 
under a written agreement. The arbit- 
rators gave their award and the plaintiff 
Dharnidhar applied under Second Schedule, 
paragraph 20, Civil Procedyre Code, to the 
Sub-Judge, Akola for that award being filed 
in Court. The application was opposed by 
the defendant No. 2 Sakharam alone, the 
defendant No. 1, Shankar, having no objec- 
tion to. the award being filed. The 
defendant Ambadas remained .absent. 
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Sakharam's objections were- overruled `“ 
and the learned 'Sub-Judge ordered . the’ 
award to be filed and passed a decree in ' 
accordance with it. 
to the District Court and the.learned Ad- 
ditional District Judge allowed the appeal, 
holding that the award was on a certain 
ground invalid and could not be filed in 
Court. | 

2. The grounds urged on Sakharam’s. - 
behalf against the validity of the award’. 
and against its being filed were that one of 
the arbitrators had declined to act and that ' 
he had not been a party to the final 
award. It was also urged that as the 
legal representatives of the fifth partner, 
Govinda, had not joined in making the - 
reference, the award given by the arbit- - 
rators was invalid and could not be given 
effect to. There was another firm carrying 
on cotton business going by the, name 
of “ Dharnidhar Balwant.” In that busi- 
ness the partners were the partners of the 


efirm of ‘Shankar Vittal Dixit" and also 


certain other persons. In making up 
accounts of. “Shankar Vittal Dixit," the 
arbitrators went through and settled the 
accounts of the other firm too and the final 
accounts as between the parties were thus. 
determined in respect of both the firms. 
The reference to arbitration did not include 
the accounts of the firm of “‘ Dharnidhar 
Balwant." It was thus urged that the 
award was invalid, the arbitrators having 
decided questions not referred to them. 
3. Both the Courts below have con- 
currently held that all the three arbitra- 
tors took part in the arbitration proceed- 
ings and that the award was the joint award 
of them all, though one of them had 
not signed it. According to the learned 
Additional District Judge, all the parties, 
including the contesting defendant, had 
accepted the award and had actually acted 
upon it,.the latter taking the debtors and 
the debts assigned to him and realizing 
from them*in his own name the debts due 
to the firm. As the dispute between the 
parties was in respect of partnership 
accounts, it was necessary that all the 
partners, including the legal representatives 
of.Govinda, deceased, should have joined 
in the reference, and as this was not dene 
the award was ineffectual. The view of the 
lower-Appellate Court was that, notwith-. 


Sakharam appealed : | 


Vol. 71] 

DHARNIDHAR V, SAKHARAM. 
. standing this defeçt in the award, the con- 
testing defendant was equitably estopped 
from questioning its validity as he had 
accepted and acted upon it. The objection 
which prevailed in that Court was that the 
reference to the arbitrators did not include 
the account$ of the other firm and that 
all the partners in that firm had not joined. 
in the reference and were not before the 

arbitrators. l 
, 4. The contesting defendant, Sakharam, 
had signed the award in token of his having 
accepted it and hàd also acted upon it by 
instituting suits in his own name and in 
realizing debts due from the firm's debtors, 
who had been assigned to him under the 
award. The arbitrator’s' proceedings were 


INDIA 


open and all the parties attended their 


sittings and took part in them. In the 
written statement filed by Sakharam 
as well as by other partners before the 
arbitrators, reference was made to the 
. other firm and to its accounts. Though 
the two firms were separate, one from the 
other, inasmuch as there were some addi- 
tional partners in the “ Dharnidhar" firm 
and the extent of the shares held by the 
present parties iu it were different 


from those held by them in the other firm,’ 


it cannot be denied that the two concerns 
were closely connected with each other. 
The accounts of both the firms were written 
in one and the same book, though at different 
places, and it appears that the accounts of 
one firm could not be finally settled with- 
out examining the accounts of the other. 
The arbitrators examined both the accounts 
and no objection was raised by Sakharam 
to their doing so. On the otfier hand, he 
willingly accepted the award, perhaps, 
because he wanted both the accounts 
to be settled. The quéstion is 
whether he can now be permitted to ques 


tion the finality of the award on the grounds `. 


raised by him. In my opinion he cannot 
be so allowed. Though’ the accoünts .of 
the “ Dharnidhar" firm were-not'submitted 
to the arbitration for examination and 
settlement, the fact that the parties con- 
cerned permitted the arbitrators to do it. 


and accepted their final award, would be 
taken to indicate tliat they had subsequent~ © 
ly agreed to refer that dispute too for ar- ` 


bitration. All that vas: done with’ the 
concurrence of the parties 


Bowe 


e 


who perhaps 
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found that- final ‘accotints *could not be 


made ‘without examining and. settling the 
accounts of the other firm aéso. Whatever 


‘it may be, Sakharam by taking part in the 


arbitration proceedings, during which the 
accounts of both the firms were examined 
with a view to settle both .the accounts 
between the parties, and by accepting the 
final award and acting upon it, must be 
deemed to have made a second submission 
to arbitration in respect of the settlement 
of the accounts of the “ Dharnidhar’” firm. 
The cases of Mukund Ram. Sukal v. Sahg 
Ram (I) and Sri Lal v. Arjun Das (2), 
though not on all fours with the present 
one, support this view. Though there 


. might be some defects, these have been cured 


by the acts and conduct of the parties. Hav- 
ing accepted and acted upon the award, the 
defendant, Sakharam, cannot be allowed.to 
repudiate it. Though ‘some of the part- 
ners had not joined in submitting the dis- 
pute to arbitration, the award did not 
become invalid or ineffectual as between 
the persons making the reference. Itis bind- 
ing upon them, especially when it has been 
acted upon. Paragraph 1, Second Schedule, 
Civil Procedure Code, 1908, (old Civil Pro- 
cedure Code, section 506) and the repotted 
cases on it are not applicable, as the refererice 


to arbitration has in this case been made 


without intervention of the Court. 

My opinion is, that the award ought to be 
allowed to be filed. "The order of the lower 
Appellate Court is set aside and the order 


and thé decree passed by the first Court . 
‘arerestored. The defendant No.*2, Sakharam, , 


shall pay all the costs of the three Courts, 
"Pleader's fees in this Court Rs. 50. — 
N. H., - Order set aside. 
9 


1) 2C. P.L. R. 202. 
y 27 Ind. Cas, 2335 76 C. W. N. 132 
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KARAM CHAND V. JINDA RAM. . 


LAHORE HIGH COURT. 
FIRST CIVIL APPEAL No. 227 OF 1922. 
e. May 3, 1922. 
Present :—Mr. Justice Scot-Smith and 
Mr. Justice Campbell. 
KARAM CHAND-—PLAINTIFF— 
APPELLANT 
| Versus 


TINDA RAM-—DEFENDANT—RESPONDENT. * was that he refused to accept service. 


Civil Procedure Code( Act V of 1908), O. XVII, 
Y. 3— Adjournment granted owing to non-service of 
summons on witness— Procedure. : 

Where a party to a suit has paid the process-fee 
for the summoning of witnesses the Court and its 
officers are responsible for effective service, and 


' the’ adjournment caused by the non-attendance 


of witnesses for want of service is an adjournment . 


' in the ordinary course and does not amount to 


time granted to one party within the meaning of 


O. XVII, r. 3 of the Civil Procedure Code. [p. 862, ° 


col. 2.] 

Harjas Rai v. Narain Singh, 29 Ind. Cas. 938 ; 
51 P. R. r915 ; 98 P. L. R. 1916, followed. 

If a Court is at any time of opinion that a party 


to the suit is obstructive and prevents witnesses 


from being served with summonses, it should 
record'an order giving its reasons therefor and 
grant the party one more opportunity of produc- 
ing its evidence under O. XVII, r. 3 of the Civi? 
Procedure Code, on failure to do which the Court 
might proceed under. that rule. [p. $63, col. 1.] 
Order XVII, r. 3 of the Civil Procedure Code 


merely authorises a Court to proceed to decide the 


suit forthwith. It does not authorise it to dismiss 
it summarily. [p. 862, col. 2.] |] 
First appeal from a decree of the 


` Senior Subordinate Judge, First Class, Mont- 


. 


gomery, dated the 26th October 1921. 


Lala Badri Das, R. B., for the Appellant.- 
Lala Ram Chand Manchanda, for the 


Respondent. 


JUDGMXENT.—This is an appeal from 


an order of the Senior Subordinate Judge, 


Montgomery, dismissing the  piaintiff's 
suit under O. XVII, r. 3, Ciril Pro- 
aedure Code. The suit was one for dės- 
solution of partnership and rendition of 
accounts and the issues of which the ous 
probandi was on the plaintiff were struck 
on the r3th July rg2o. 
August 1920 and on subsequent occassions 
some six witnesses for the plaintiffs were 
examined. For the 18th February 1921 
Karam Singh and Hans Raj. witnesses 
were summoned but Were not served, 
On the 29th March there was an order 
postponing the hearing of the case on the 


ground that the record had gone to the 


High Court. On the 3rd August r9gar 


the record having come back, Karam Singh” 
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On the r8th 


[z923 


and Hans Raj were summoned for the . 
23rd October. Meanwhile on the sth 
August 1921 the plaintiff applied for th® 
summoning of two more witnesses, namely, 
Jugal Kishore and Lakhu Ram. On the 
3rd October it was found that none of the 
plaintiff’s witnesses had come to Court. 
In regard to Karam Singh the report 
Hans 
Raj had gone to Chichawatni and the sum- 
mons was stuck on his door. Jugal Kishore 
had been served but did not attend. 
Lakhu Ram has not been served. The 
Court then passed an order fixing the 
26th October for the next hearing and 
directing under O. XVII, r. 3, 
Civil Procedure Code, that the plaintif 
must close his case on that date. On the 
26th October none of the plaintiff's four 
witnesses was present. Karam Singh alone 
had been served. The Court then recorded 
a short judgment in which it dismissed the 
case under O. XVII, r. 3, Civil Procedure 
Code, but the Court did not in its judg- 
ment refer to the evidence of the witnesses 
whom the plaintiff had produced or say 
whether the onus of the issues had been 
discharged or not. Order XVII, r. 3, 
of the Code merely authorises a Court to 


` proceed to decide the suit forthwith. It 


does not authorise it to dismiss it summa- 
tily as has been done by the Subordinate 
Judge here. Lala Ram Chand, who appears 
for the respondent, admits that the order 
of the lower Court is not sound and that 
the case should be remanded for re-deci- 
sion in accordance withlaw. There is no 
suggestion on the record on behalf of the 
defendant nor is there any findinz by the 
Court that the' plaintiff is to be blamed 
for the non-service of the summonses on 
the witnesses for the 26th October x 21. 
In Harjas Rat v. Narain Singh (X) it was 
held that where a party to a suit has paid 
the process-fee for summoning witnesses 
the Court and its officers are responsible 
fo. effegting service, and an adjournment 
caused by the non-attendance of witnesses 
for want of service is an adjournment in 
the ordinary course and does not “ amount 
to time granted to one party within the 
meaning of O. XVIL, +r. 3." In 


(1) *29 Ind, Cas. 938 Q5IP.R 1915; 98 P. L.R, 
I916. ) ] 
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our opinion, therefore, the Court had no 
jurisdiction for its order dated the 3rd 
October by which it directed that the plain- 
tiff must complete his evidence by the 26th 
October 1921. 

We accordingly accept the appeal and 


setting aside the order of the lower Court 
remand the case thereto for re-decision in 


= accordance with law. 'The plaintiff should. 


be given another chance to produce his 
evidence. If the Court is ' at any future 


time of opinion that either party is obs-. 


tructive and preventing its witnesses from 


being served with summonses it should 
record an order giving its reasons there- 


for, and then it would be justified in grant- 


ing one more opportunity under O. XVII,- 


r. 3, Civil Procedure Code. l 
c Appeal accepted. 


NAGPUR JUDICIAL GOMMISSIONER?S 
COURT. . 


SECOND CIVIL APPEAL, No. 490 OF I921.. 


October 18, 1922. 
l Present -.—Mr. Batten, J. C. 
. MULLOO AND ANOTHER—DEFENDANTS 
pi — APPELLANTS 
versus 
, yeh KUNDANLAL AND OTHERS— 
|! ^. LPLAINTIFFS—RESPONDENTS. 
Landlord and itenant—Thekedgr, powers of— 


reation of tenants in spite of prohibition—Damages, ' 


ae for, effect of. 


ormally, and unless there is something against . 


it in the terms of the theka, a thekeday of proprie- 


tary rights has all the powers and privileges that. 
a landlord has in respect of his tenants and “in 


respect of creating tenants. 

A. thehedaY s powers may be limited by condi- 
tions in the theka. - 
iRamji v. Fakira, 6 C. P. L. R. 7r, Lachman v. 
Nanhusing, 8 C. P. L. R. 39, followed. 


iA distinct prohibition does not cease to be a 


prohibition because the person who acts against 
the terms of that prohibition is made liable for 
_ damages. 


A person, who has been created a tenant by a' 
thekedar in spite 'of the prohibition in the theka- 


deed against the creation of tenants cannot claim 
to be a tenant against the wishes of the. proprietor 
simply because the lease-deed provides that if the 
lessor suffered in consequence of the action oi 
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. by conditions in his theka. 


863 


the thekeday in creating tenants he might sue 
the thekeda+ for damages. 


Appeal against the decree of the Ad- 
ditional Distfict Judge, Saugor, in Civil 
Appeal No. 37 of 1921, decided on the 23rd 


"July rga2z. i 


Mr. G. L. Subehdar, for the Appellants. 
Mr. K. V. Deoskar, for the Respondents. 


JUDGMENT.—The only ground on which 
the appellants claim to be tenants is that 
they were created tenants by the thekedar. 
The question is whether the thekeday had 
or had not the power to make them tenants. 
Normally, and unless there is something 
against it in the terms of the theka, a thekedar 
of proprietary rights has all the powers and 
privileges that a landlord has under the 
Tenancy Act in respect of his tenants and 
in respect of creating tenants. But the 
very rulings which lay down . this 
proposition, namely, Ramji v. Fakira (x) 


. and Lachman v. Nanhusing (2), also lay down 


that a thekedar’s powers may be limited 
| Ín this case 
it was distinctly ,stipulated in the theka 


that the thekedar should not lease out land . 


or create new tenants. It is argued that it 
is also provided that if the lessor suffered 
in consequence of the hekedav's action, 
he might sue the thekedar and that, therefore, 
the landlord’s sole remedy is to.sue the 
thekeday for damages and he must accept 
the appellants as his tenants. In my 
opinion a distinct prohibition does not cease 
to be a prohibition because the person 
who acts against the terms'of that pro-, 
hibition is made liable for damages. Such 
a provision may be superfluous in a case 
like the present but  none-the-less there 
is a distinct condition in the theka that 
the thekedar had no power to create tenants. 
This being so, the appeal fails and is dismissed 
with inr d l 


G. R. D. *. Appeal dismissed. 


` 
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the matter of inheritance. 
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SHANKAR 7. BAHADUR. 


LAHORE HIGH COURT. 
SECOND Civi, APPEAL NO. 553 OF I9IQ. 
"August 3, 1922. 

Present -—Sir Shadi Lal, K%., Chief Justice 
and Mr. Justice Abdul Qadir., 
SHANKAR AND OTHERS—PLAINTIFES—_ 

` APPELLANTS l 
VErSUS ` 
OTHERS—DEFENDANTS— 


RESPONDENTS. 
. Custom—Succession—Pagwand and Chundawand 
—Jats of Mauza Rajada, Tahsil and District: 
Gurdaspur. 
The normal custom in the Punjab prescribes 


. & division according to the pagwand rule, and the 


onus lies heavily upon the person who relies npon 
the chundawand rule. . . 

| Jats of Mauza Rajada in the Gurdaspur Tahsil 
follow the pagwand rule. ; 

Chattar Singh v. Hem Singh, 62 P. R. 1885, 
Charn Singh v. Sobha Singh, 63 P. R. 1885 and 
Ida v. Rahim Bakhsh, 12 Ind. Cas. 857; 58 P. R. 
L9 45 P. L. R. 1912; 202 P. W. R. 1917, referred 

o : 


Second appeal. from a decree of the 
District Judge, Gurdaspur, dated the 21st 


‘Decemaber 1918, affirming that of the" 


Subordinate Judge, Gurdaspur, 
2nd April 1918. 
Lala Tivath Ram, for the Appellants. 

Mr. Lal Chand Mehra,for the Respond- 
ents. - 
JUDGMENT.—The dispute in this case 
relates to the estate of one Kanda, a Jatof 


dated the 


„Mauza Rajada, in the Gurdaspur Tahsil, 


and the sole question for determination is 
whether the parties are in the matter of 


'successioh governed by the pagwaxd or the 


chundawand,rxüle. Now?the normal custom - 
in the Punjab undoubtedly prescribes 


a division according to the pagwand rule 
and the.onus lies heavily upon the person 
who relies upon the chundawand rule. 
Not only is there a general presumption 
in favour of the division of property per 
capita, but we have two judgments of the 
Punjab Chief Court, reported -as Chattar 
Singh v. Hem Singh (x), and Charw Singh 


; . v. Sobha Singh (2), relating to the Jats” 


of the Gurdaspur Tahsil in which the rule 
of chundawand was held not to be proved 
and the rule of pagwand* was followed in 
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" Bakhsh (3) which related to Muhammadan 


Jats of the Gurdaspur Tahsil, the Chief 
Court held that, notwithstanding an entry 
in the Riwaj-i-am in favour-of the chunda- 
wand rule, the onus probandi that this rule 
prevails among Muhammadan Jats of the 
Gurdaspur Tahsil is on the person asserting 
eit, and that the onus had not been.discharg- 
ed. 

We must, therefore, hold that the onus. 
of proving the division of .property per 
stirbes was clearly on the defendants who 
relied upon the rulé of chundawand, and 
indeed, this proposition is not seriously . 
disputed by Mr. Lal Chand -Mehra who 
argued the case on their behalf. The 
learned Counsel, however, contends that 
there is a family custom applying to the 
parties which favours the chundawand rule, | 
but the only evidence adduced in support 
of this unusual custom is the fact that in 
1886 on the death of Daya, one of the sons 
of Kanda, his share in the joint khata 
was mutated in favour of his full brother 
Hira, and that in 1888 on the death of 
Ishar his share was recorded in the names of 
his two full brothers, Fakir and Arjan. It 
.is beyond dispute that on Kanda's death 
his estate was mutated in favour of his 


.five sons without any definition of shares, 


and considering that -even after the muta- 
tions of 1886 and 1888 the plaintiffs have 
been: holding possession of,a larger area 
of land, than they would be entitled to 
according to the chundawand rule, and that 
they -have all along been -paying land 
reventie assessed on the land in their pos- 
session; wee do not think that these paper 
entries are sufficient to discharge the onns. 
For the aforesaid reasons: we hold that 
the. patties are entitled .to divide the joint 
khata according to the pagwand rule, and 
that the plaintiffs’ share therein amounts 
to two-thirds. We. accordingly accept 
the appeal and pass a declaratory decree 
in favour of the plaintifis in the terms 
stated above. The defendants must pay 
the costs incurred by the plaintifis through- 
out the litigation. : ; 
2 x Appeal accepted, 
'(3) 12 Ind. Cas. 857; 58 P. R. 1911 ; 45 P. Ia 


^ R.1912; 202 P. W. R. ror. 


$i 6z P. R; 1885. 
(2) 63 P.-R, 1885. 
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`” ANGNOO SINGH V, EMPEROR. 


ALLAHABAD HIGH COURT. 
CRIMINAL, REVISION No. 253 OF 1922. 
July 25, 1922. : 
Present :—Mr. Justice Walsh. 
ANGNOO SINGH AND OTHERS 
«—APPLICANTS 
VErSUS 


EMPEROR—Opposite PARTY. = * 


Criminal Procedure Code {Act V of 1898), ss 
110, I95— Habitual offenders, joint trial of— 
Sanction to prosecute— Public interest— Notice 
whether necessary—Revision— High Couri, duty . 
of—Evidence of either party equally good—Order 
whether quashed— Evidence—Witnesses, voluntary, 
value of-—General repute, evidence of— Vague 
and indirect evidence. 


Proceedings against a man for badmasht should 
be confined to himself- alone, unless the case is 
that he has a confederate or a partner to whom 
all the evidence is equally applicable. [p. 866, col. 


£] 

It is the duty of a Judge to grant sanction to 
prosecute, if he thinks it is in the public interest, 
independently aliogether of any future grievance 
or complaint which the alleged delinquent may 
think he has a right to make [p. 871, cols. 1 & 2 
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Bisheshwar Dayal v. Emperor, 63 Ind. Cas. 4 52; 
19 A. L. J. 668; 22 Cr. L. J. 660, referred to; 


Application, 
- Mr. S.N. Mukerji (with‘him Messrs: G. W. 
Dillon, J. M. Btnerjt and M. C. VEER): for 
the Applicants. 


Mr. R. Malcomson, for the Crown.- 


. JUDGMENT.—This is one of the most 
remarkable cases undér section rro which 
has ever come under my . notice. "There 
are various reasons why I say that. Ín 
the first place, the procedure which has 
been adopted from first to last appears to 
me to be an abuse of the section. Twelve 
men were charged together, or notices were 
issued against them together, under this 
section, I will not say without anything 
upon the evidence seriously connecting 
them, but with a very superficial colouring 
of evidenceand a vague, general and hearsay 
description connecting them together as 
partly ring-leaders of a gang, partly noto- 
tious dacoits ‘and partly habitual receivers. 


There is no statutory obligation upon any judge "The Police in support of this case called 


to issue notice to the person proposed to be charged, 
before sanction for his prosecution is granted. [p. 
871, col. r.] 

For purposes of revision, a High Court is not a, 
Court of Áppeal, but it is its duty to endeavour 
to weigh the evidence and to see whether thé case 
has been fairly considered from the point of view 

of the defendant. [p 867, col. 1.J) < 

Miharban Singh v. Emperor, 31. Ind. Cas. 821; 
I3 A. L. J. 1046 ; 16 Cr. L. J. 805, referred to. 


If the evidence for the defence is equally good 
as that for the prosecution, a High Court may 
guash the order in revision. [p. 867, col. 2. _ 

. Ganga Singh V., Emperor, 17 Ind. Cas. 404 ; 

A. L. J: 383 ; 13 Cr. L. J. 772, referred to. 


Witnesses, who voluntarily conse forward, 
whether as friends’ of associates’ of an accused, to 
give him a good! character, must not be brushed 
aside, unless they are discredited as regards their 
good faith and honesty just as witnesses in any 
other proceeding must be discredited before they. 
are rejected by a Tribunal. . |p. 867, col. 2.] 

Rahu v. Emperor, 59° Ind. Cas. s I8 A: X, J. 
1114; 43 A. 186; 22 Cr. Li. J. x15, referred to. 

Evidence of general ‘repute by persons who 
Have no personal knowledge of the acqused and 
know nothing. of his” business arid circunistances, 
is not sufficient in'itself to justify am order- [p. 
867, col. 2.] . 

Kallu v. Emperor, 60 Ind. Cas. 1002; 19 A; L. 
J. 39; 22 Cr. L. J. 314, referred to. 

Vague reputation, unaccompanied by: direct 
evidence personally affecting each’ accused person 
or accompanied by direct evidence which breaks 
down is not sufficient in itself to justify am order. 
[P 867,. col, 24 
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a, variety of witnesses of every sort and 
description to establish the character which 
they sought to prove, amounting altogether 
to 76in number, and having little or. no- 
thing in common except the fact to which 
most of them spoke: (a) that they lived . 
at least 8 miles away from the village of 
the defendants, and (B) that they had no, 
personal knowledge of them themselves. In- 
deed, it is impossible, not to read the prin- 
cipal evidence for the prosecution, which 
has been relied upon by the Magistrates 


in the Courts below without acquiring the ° 


impression that it was really a gang. case 
which the Police was running on hearsay 
évidence under the guise of a badmasbi 
charge under ‘section IIO. The witnesses 
who were ptit in the box were not disposed 
of at one hearing and each by one piece of 
evidence but they were scattered about 
and divided up in thé most’ bewildering 
fashion; so that it isa work of considerable 
magnitude dnd one almost impossible of 
accomplishment by any Appellate, Court 
without the assi$tance of somebody who 
has minutely studied the record to trace 
the sequence of Statements of any, parti- 
cular witness. But, sofar asI can tell, the 
tesult of this voluminous and chaotic re- 


cording of evidence was. that the defence 


N 
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evidence and*the exaniination of'the accus- 
ed under section 364 was not even reached 
until the gtl» of September 1921, fully two 
months after the hearing had been commenc- 
ed. Apart from any other feature of this 
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` Case, it seems to me very hard, almost op- 


pressive, to any set of defendants to charge 
them together in this way, unless the whole 
of the evidence against all of them is pre- 
cisely the same and they are to be dealt 
with on the same facts, and compel them to 
fight each his own individual battle during 
a prolonged enquiry, a great deal of which 


' concerns for the moment only one out of 


the general body. I have myself upset 
orders under this section where the evi- 
dence against one person charged has been 
used in the judgment as evidence against 
another not mentioned -by the particular 
witness. There is always a danger of that, 
and a danger of its unconsciously operat- 
ing on the mind of the Tribunal, even though 
such operation does not manifest itself in 
the judgment, and if there were no other 
feature in.the case, I should have been dis- 
posed to set aside the proceedings on’ that 


- ground alone disregarding the merits, and 


directing thé Magistrate to hold a further 
enquiry into the case of each accused sepa- 
rately or each batch of accused who could 


` fairly be said to be classified under evidence 


common to “each individual member of the 


e batch.: But that would be a great hard- 


ship upon the defendants, and there are 
many other points in this case which render 
the further: consideration of this question 
superfluous*except that'I recommend these 
observations to the consideration of the 
District Magistrates in general without 
laying down any rule or consulting any 
section: common sense and common jtts- 
tice dictate that proceedíngs against a 
man for badmashi- should be confined to 
himself alone, unless the case is that he has 
a confederate or a partner to whom all the 
evidence is equally applicable. 
"A turther objection based upon the same 
procedure, but entirely separate and inde- 
pendent, is the objection which, to my mind, 
arises out of the enormous mass of witnesses 
in this case on the ‘prosecution side. There 
are seven ‘defendants-in all, and, although it 
may not be out of the way in a heavy gang 
case, itseems to me monstrous and to amount 
*to- something like persecution that each 
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individual in a group of persons, supposed 
each in his own way to be a badmash, should 
be condemned to submit to and to employ 
Counsel for the examination and cross- 
examination of a number like 76 witnesses 
during a proceeding lasting over two months. 
If the Police cannot satisfy ah experienced 
Magistrate with less than 76 witnesses 
or in less time than two months that a 
man is a badmash,the sooner they surrender 
the task at its inception the better for the 
interests of the public justice. It cannot 
be the good of anybody that such unheard 
of prolixity and waste of public time should 
be indulged in as was indulged in in this 
case. The Magistrate himself observed upon 
this feature saying: ''if the reputation of a 
man cannot be proved by the evidence 
of 10 or 12 witnesses, it cannot be proved 
by 500." But a feeble protest of that kind 
is quite useless, and itis the duty of the Dis-. 
trict Magistrate, if he thinks that Io or 12 
witnesses are as a general rule sufficient 
fora case of this kind and he finds one of- 
his Subordinate Officers permitting 76, to 
lay down some rule of common sense to 
guide his subordinates in the exercise of 
their discretion, not a caste-iron rule like: 
the section of a Code, but something to en- 
able them to guide their own proceedings. 
within reasonable limits. The Magistrate’s 
main complaint on this headseems to have 
been the heavy record which he says has 
taken him along time to read, and digest. 
I have already taken a day and a half over 
this case, but Ihavenot read, and have de- 
clined to read, the record to which the Magis- 
trate refers. If he read it, itis very much to 
his credit, *although it must have consumed 
an enormous amount of public time, but 
whether he ever digested it, is a matter 
which I shall proceed to consider in a few 
.Inoments. ' i 
Naturally enough, the defendants con- 
fronted with this mass of voluminous evi- 
dence, or as one might describe it ‘massed 
attack', resorted to the expedient of trying 
to defeat the prosecution at their own game. 
I am not impressed with the tactics which. 
guided their decision nor with the result, 
but I cannot blame them and I do nct quite 
know what they were to do unless they. 
had somebody in charge of their case strong: 
enouglt to protest against the public scandal 
of the prosecution proceedings, and to ene: 
: Do" 
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treat the Magistrate to use his common 
sense and get a'few selected .and relevant 
witnesses put forward by each defendant. 
The result has been that in this case the 
total number of witnesses, so far as I can 
discover by a rough computation, and there 
is naturely considerable margin for error, 
amounts to 402, and the time spent on this 
proceeding before a Magistrate specially 
appointed to hear it, was no less than 6 
months, I imagine that this proceeding is 
without parallel in the administration of 
this section. It seems to me to amount to 
a scandalous waste of public time and 
magisterial energy and to be a very serious 
infliction upon the defendants who have 
asserted continuously before me through 
their Counsel that these proceedings have 
practically exhausted their financial re- 
sources. As I have said before, if it is going 
to take the Police and the Magistrate any- 
thing like six months, or even more than a 
mouth, to prove badmashi, they had much 
better drop them altogether and devote 
one-tenth of their efforts to 


ment of the crime in which he is said to be 
daily engaged. 

I recognise that it is a very serious matter 
to interfere with an order of this kind, 
especially one to which so much public 
time and energy has been devoted. T 
recognise also that the question in issue 
is in the main a question of fact, the finding 
on which this Court has no right in the 
ordinary way to interfere with or even to 
review, I recognise also that the, District 
Magistrate who heard this case in appeal 
has managed to put his judgment into a 
` form which suggests that he has given full 
consideration to the defendant’s case and 
heard the appeal fairly and according to 
law. But I propose to state certain prin- 
ciples which, in my opinion, have been 
established in this Court by a series of 
decisions, explaining how this Court deals 
with such cases in revision. The High 
Court, it has been said, is not a Court of 
Appeal, but it is its duty to endeavour to 
weigh the evidence and to see whether the 
case has been fairly considered from the 
point of view of the defendant |M:AarQan 
Singh v. Emperor (1)]. 

(1) 3x Ind. Cas. 821; 13 A. Le J. 1046; 16 
Cr. L. J. 805. : 


catching 
one of the miscreants in the accomplish- 
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Secondly, if the evidence fer defence is 
equally good as that for the prosecution, 
the High Court may quash the order in 
revision [Ganga Singh v. Emperor (2)]. 
Thirdly, witnesses who voluntarily come 
forward whether as freinds or associates 
of the accused to give them a good char- 
acter, must not be brushed aside, unless 
they are discredited as regards their good 
faith and honesty just as witnesses in any 
other proceeding must be discredited before 
they are rejected by the Tribunal [Rahu 
v. Emperor (3)]. 

Fourthly, evidence of general repute by 
persons who have no personal knowledge 
of the accused and know nothing of his 
business and circumstances, is not suffi- 
cient to justify an order [Kallu v. Emperor 
(4)] and, lastly, vague reputation unaccom- 


panied by direct evidence personally affecte . 
ing each accused person or accompanied’ 


by direct evidence which breaks down, 
ig not sufficient in itself to justify an order. 
[Pisheshwar Dayal v. Emperor | (3)]. 

in the light of these authorities I have 
listened to the very able criticism of Mr, 
Saila Nath Mukerji and Mr. Dillon, only 
of those witnesses whom the Appellate Court, 
following the Trial Court, has vouched for 
as having satisfied his conscience in decid- 
ing upon this mass of complicated and 
general evidence that the conclusion rea- 
ched was correct. Any one reading the 
District Magistrate's judgment would sup- 
pose that he had read through tHe record 
with great care and that the witnesses 
whom he cited were beyond cavil. I 
have already pointed out that a great fum- 
ber ef these witnesses are so dealt with 
that their evidence is split up and scattered 
over the record. It is a remarkable fact 
that, looking through the record in this 
case, which runs into hundreds and hund- 
reds of pages and which I believe to be the 
same which the District Magistrate had 
before him, I do not find one single passage 


-from beginning to end which has been 


9 17 Ind. Cas. 404 ; 10 A: L. J. 383; 13 Cr. 


21:922. 
(3) 59 Ind. Cas. 547; 18 A. L. J. 1x14; : 
186; 22 Cr. L. J. 115. < J $ = = 

(4) 60 Ind. Cas. 1002; 19 A. L. J. 39; 22 Cr. 


In Jesiis” 
ee Ind. Cas, 452; 19 A. L. J. 668! 22 ct, 
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" marked wfth the pencil of the learned 
. Magistrate with a view. to assisting his 


memory. After a very long experience both 
at the Bar and on tbe Bench, I am able 
to say that it is humanly impossible to read 
through and remember such a record as 


‘this, split up into different pieces as this 


has been split up and to carry it in one's 
head. It is conceivable that the learned 


' Magistrate read the evidence-in-chief of the 


witnesses whom I am going to mention 
in a moment and never reached their cross- 
examination at all. If so; itis an unfortu- 
nate instance of oversight on the part of 
an Appellate Tribunal. If, on the other hand, 
he did read the cross-examination to which 
Iam going to refer, his failure to comment 
upon it or deal. with it or even mention 
its existence when he was acting upon the 
positive evidence of the witnesses in ques- 
tion, is equally unfortunate to the mind 


" .of a fair minded person. Very little refer- 


ence has been made by Counsel for the 
applicants to the positive evidence for the 
defence: Out of 326 witnesses they have 
not referred me, I think, to more than three. 
‘At any rate, I am not going to cite more 
than three, but these witnesses give evi- 


‘dence which in itself was almost sufficient 


to secure the acquittal of at least one of 
the accused, and so far from the Magistrate 
having dealt with the evidence and dis- 
missed it as not worthy of credit, he has 
in one case entirely, ignored it and in the 
other case, namely, that of the Sub-Divi- 
sional Officer, while describing it as un- 
impeachable, so misstated it that I find it 
difficult to believe that any man, let alone 
a person occupying the position of a District 
Magistrate, could state it so unfairly, and 
1t is impossible not to ask one's self. whether 
the learned- Magistrate really tried to 
state it correctly at all.. 

Ás regards Nawab Singh, the learned 
Magistrate cites 7 or 8 witnesses. Having 
been taken carefully through their evidence 
and their admissions, in cross-examination, 
I do not hesitate to say that nobody ought 
to. act upon the evidence.of. a.single one 
of these witnesses in taking away the cha- 
racter of anotherperson. The.first, Chaube 
Jagdish Rao, who is a. young man of 22 
and lives 8 miles away from Nawab Singh, 


failed *to recognise any of the accused, 


merely repeating hearsay what had been 
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repeated to him, alleging that they belonged 
to a gang and admitted being engaged in 
unfriendly litigation with the family of 
Nawab Singh. Qasim Ali, the next to whom 
I wil refer, relied upon by the District 
Magistrate, is the karinda of a local Raja 
who in a recent election was engaged on 
the opposite side to that with which the 
accused are connected. This man by his 
own confession in the witness-box was 
a dishonest witness, and I propose to sanc- 
tion his prosecution for perjury in this 
proceeding. His  evidence-in-chief is al- 
most contemptible. He stated: ''It is 
heard that they are habitual receivers 
but I have no direct knowledge." He 
did not know what their cultivation was. 
He did not know their affairs, and, in spite of 
this, he alleged airily that dacoity was their 
chief source of income, and he first denied, 
and then under pressure of cross-examina- 
tion admitted, having written the hukam- 
nama (Exhibit H) calling his piincipai 
tenants to come and give evidence. The 
next man, Harbilas, spoke generally of a 
gang but he knew nothing about the defend- 
ants’ sources of income, and the only piece . 
of definite evidence which he gave was 


‘that Nawab Singh consorted with a bad 


character named Maula. As there was 
no evidence that Maula was a bad character 
and the witness himself in cross-exami- 
nation admitted that bis information was 
derived from a man named Jwala Prasad 
who himself was a bad character and whose ° 
information had been acquired from gene- 
ral heargay, it is remarkable how the learned 
District Magistrate persuaded himself that 
this witness was worthy of credit as one of 
the principal pillars of the Police prosecuticn. 
The next, Debi Singh, came from the town 
of Etawah, 8 miles distant from the defend. 
ant’s village. He said that his belief 
was that the accused were regular dacoits, 
but ap to that moment the case had been 
that they were regular receivers. He ad- 
mitted that he saw nothing. with his own 
eyes, that he had been a witness in pre: 
vious section Iro cases but did not know 
how many. There seems reason to sus- 
pect. that this witness is a professional 
witness whom the Police have utilised more 
than once and who, if' he is not careful; 
will find hinsself before long in Jail, for the 
class of evidence which he appears to- be 
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ready to give in these'cases. The next wit. 
ness, Gyan Singh? lives 12 miles away. He 
-admitted that he had no direct personal 
` knowledge but says that he heats generally 
that the accused are habitual dacoits, not 
habitual receivers, as was the principal 
evidence against them by one or two of 
the earlier witnesses. This man admitted 
owing Rs. 5,000. He admitted that the 
Police had that year become his best cus- 
tomers for cloth. He admitted having 
given evidence for the Police in other cases 
and he rendered himself liable for prosecu- 
tion for perjury by first denying and then 
admitting that he knew that Raja Ram 
and Angnoo Singh had purchased a cer- 
tain share in a village. If this man is not 
careful he also will find himself in Jail for 
perjury before very long. Budhoo Singh, 
the next witness whom I propose to deal 
with and relied upon by the Magistrate, 
said that, although he did not recognise 
anybody in particular, they had been da- 
coits for ten years. He did not know as 
much about Nawab Singh or Angnoo Singh 
or Raja Ram as to be able to say whether 
they were Zemindars or tenants, and,although 
: he had sworn that he had seen the gang 
of Nawab Singh and Babu Ram together, 
he admitted in cross-examination that in 
a recent case in Gwalior Stat? he had sworn 
exactly the contrary. The last; Kirpal 
Singh, lives 12 miles away, and he, although 
speaking of the general public believing 
these men to be habitual dacoits, admitted 
that he had. no personal knowledge on the 
subject, that he was a tenant of Chaube 
Jagdish Rao whom I have already men- 
tiened, not in itself a great matter, but his 
memory would appear to be unreliable 
if it be true, which is difficult to believe, 
that he cannot to-day remember whether 
he was ever fined in a Criminal Court on 
some previous occasion. There are very’ 
few people living who cannot remember 
an incident of that kind when they are asked 
to do so. Whether the Magistrate, as I 
. have said above, was aware of the exhibi- 
tion that these seven witnesses made of them- 
selves under cross-examination I do not 
know, but I am ataloss to understand if 
he read the record, as he said he did, with 
intelligent appreciation of the fact that 
this isolated piece of" cross-examination 
had a. direct bearing on the examination- 
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in-chief, how he could have qmitted to refer 
to it in his judgment. But I do not hesi- 
tate to say that a finding qf fact such as 
the Magistrate arrived at ''that it was 
impossible ” tô ignore the sworn testimony 
of such men as “these,” amounts to a 
miscarriage of justice. He goes on to say 


that he has only named a few of the pro- 


minent men against Nawab Singh. The 
Assistant Government Advocate has had 
nothing to say in respect to this. criticism. 
It is true that Mr. Saila Nath Mukerji has 
in one sense had it all his own way and has 
drawn my attention to selected passages 
from the evidence, but in this respect he 
has been scrupulously fair, because these 
selected passages are relevant to the 
prominent ‘witnesses whom the District 
Magistrate accepted, and if the rest of the 
witnesses have said anything really worthy 
of being cited, the learned District Magis- 
trate has not drawn attention to them 
and it is difficult to,see what the Assistant 
Government Advocate could have ‘said, 
if he had been here, more than what has 
been said by the Magistrate in his judgment. 
I have. dealt with these topics up to this 
moment in the same order as that in which 


they were pressed upon me in the course. 


of the hearing. Naturally, having formed 
the opinion which I have formed about the 
matters already dealt with, I come to the 
consideration of.the case of Angnoo Singh 
and Raja Ram who -were represented by 
Mr. Dillon with a mind pre-disposed in their 
favour. ,I decline to express any opinion 
upon Mr. Dillon's contention as to the genesis 
of this attack upon these two men. It 
may well be that it is due to the escape 
of Babu Ram and to the belief on éhe part 
of the Police that these two men assisted 
Babu Ram in escaping. It might also be 
that these two men did assist Babu Ram in 
escaping. I express no opinion about that 
whatever, but if they did and the Police 
have any reason for thinking so, they could 
have been charged with that offence, and 
it clearly had no bearing upon the question 
of evillivelihood and was no justification for 
starting these proceedings if that was 
the real reason as they themselves believed. 
But it is impossible for any fair minded 
man to, read the evidence of Bishamber 
Singh, the principal Police Officer concerned, 
who had. been at a Thana 40 miles away, 


S 
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.who only came into this Circle in December 
1920, who had never made any report, 
who had never received any report against 
-these applicants, who admitted that the 


Superintendent of Police “and the Sub- 


Divisional Officer had directed these pro- 
ceedings to be taken, who could not remem- 
ber the date of the Superintendent of Police's 
order, who admitted that Angnoo Singh 
was still on the list of assessors and that 
when he, the Station Officer, visited his 
village at night he was always present, with- 
out agreeing with Mr. Dillon that some 
explanation was required, and no expla- 
nation has been forthcoming in this case 
why suddenly after the failure to arrest 
Babu Ram in June, this attack supported 
by a mass of witnesses going back for many 
years, should suddenly have been let loose 
upon the accused. A case of this nature 
grows by slow degrees with unfavourable 
reports of things of that kind corrobrated 
by witnesses, increasing as the critical 
moment when the Police decide to strike 
approaches. It is a just observation in 
this case that there is a marked contrast 
between the alleged prolongation of the 
evil livelihood for a long period of years 
and the suddenness with which the kuow- 
ledge of itseemsto have reached the Police. 

I now come to the last point relating to 
the case of these two men specially made 
Sy Mr. Dillon. ‘The Sub-Divisional Officer, 
Saivid Ainuddin, whom the District Magis- 
trate describes as unimpeachable, swears 
that during his three years from 1017 to 
1920 he never heard anyecomplaint or report 


* of any evil conduct on the part of Angnoo 


\ 


Singh, although he did know that he was 
the unele of.Babu Ram. I regret to say 
that the Magistrate makes no reference 
to this important piece of evidence. The 
Magistrate says that this Officer represents 
Angnoo Singh and Babu Ram as generally 
figuring together. That phrase is a dis- 
tortion of the Sub-Divisional Officer’s 
evidence. His evidence is quite clear, 
.that before 1919 the public complained of 
the influence of these two men Angnoo 
Singh and Babu Ram, that after a cer- 
tain compromise had been reached in 1919 
Babu Ram helped the enemies of Angnoo 
Singh and thatthe two men were on oppo- 
site sides. This unimpeacheable witness 


"further swore that in May 1921 Babu Ram, 


“INDIAN CASES. 


(1023 


the peg upon which the prosecution tried 
to hang the whole of this circumstantia 

evidence of notoriety against the others, 
came to him, Saiyid Ainuddin, and said" 
he was giving up his evillife. IftheMagis- 
trate believed this unimpeachable witness, 


the omission of all reference,to this piece 


of evidence is unexplained. 

* Prem Shanker, another witness called for 
the defence, isin Government emplovment 
as the Superintendent of the Agricultu- 
ral Farm in Etawah on a salary of Rs. 160 
per mensem. Heis a man of position whose 
evidence is at least worthy of notice and 
is corroborated in a way in which no single 
witness for the Police was corroborated. 
He gives evidence not merely of the good 
character of Angnoo Singh and Raja Ram 
but of their general respectability and 
systematic occupation in substantial agri- 
cultural operations. He gives the figures 
of their dealings in grain, cattle and sugar- 
cane. He has seen their houses and be- 
leives them to be men of honesty and sub- 
stance. This sort of thing is, of cousre, 
just possible’ and not always, even in my 
short experience, dissociated from nefarious 
practice in dacoities, but it is wholly incon- 
sistent with the sort of case which the pro- 
secution started out to make, and its fur- 
ther significance to my mind is this: that, 
assuming itto be true, as the Magistrate 
must have done, there is no explanation 
of the total silence on the prosecution side 
of this part of the defendant's life which . 
is consistent either with honesty or with 
their real acquaintance of the persons 
about whom they speak. It is one thing 
to say I kpow so and so ; it is quite true 
he keeps cattle and grows corn, but I have 
seen him calling on notorious badmashes, 
I have seen him with fire-arms, I have seen 
him with the, proceeds of loot and I know 
‘that he is leading a bad life from what I 
have seen; but to say generally about a 
man, that you do not know him by sight, 
that you do not know what his occupation 
is, when he is in fact extensively engaged 
in agricultural occupation, and that you 
can only say that the general public regard 
him as a robber, is either to write one's 
self down as a dishonest person or as a 
very imefficient detective agent and an 
unreliable collectet of general information. 
Tam quite satisfied that, in dismissing the 
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appeal upon thee grounds which he did, 
the District Magistrate has totally ignored 
ot hopelessly misunderstood the salient 
features of the evidence.. However 
lamentable such a feeble result from such 
a voluminious proceeding may be in the 
public interest, none-the-less there has been 
a grave miscarriage of justice and the 
whole proceedings must be set aside and 
the bonds, if entered into, discharged in the 
case of.all the applicants. ` 

On the application of Mr. Saila Nath 
for Nawab Singh, I have no hesitation under 

ection 195 of the Criminal Procedure Code 
in sanctioning the prosecution of Qasim Ali, 
son of Basharat Ali, for having sworn on 
the 7th of August.rQ21 at the hearing of 
the case against Nawab Siugh under sec- 


-tion rro before the Magistrate, “Saiyid Zamir- 


ud-din Khan, while under cross-examination, 
that he had not written any part of the 
hukamnama, Exhibit H, which was shown 
to him and that it was not in his hand- 
writing, and within a minute or two alter- 


. wards that he had written it and that it 
-was in his handwriting. 


tt is been genetally supposed um some- 
times ruled by single Judges that before 
sanction is granted notice sliould be issued 
to the person proposed to be charged. 
There is no statutory obligation upon any 
Judge to do anything of the kind. There 
is no authority binding upon him in this 
Court compelling him to issue notice unless 
he thinks it is a case in which notice ought 
to be issued. In this case if the record 
which is before me is correct this man 
who must certainly have some education 
and who has acted for many years as a 
karinda, must have known perfectly well, 
whether he had issued written orders to 
his tenants.or whether he had not. He 
must also know his own handwriting. He 
must know that it is wrong and dishonest 
and grossly unfair to an "accused person 
when giving evidence in a criminal case, 
to deny what you know is true. Grant- 
ing sanction merely removes the statutory 


bar which otherwise prevents Nawab Singh 


taking steps to prosecute Qasim Ali Khan 
for this alleged falsehood. It is the duty 
of the Judge to.grant sanction if he thinks 
it is in the public interest independently 
altogether of any future GENG or com- 
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plaint wir the alleged ddtinquent may 


think he has a right to make. 
He may have an answer on the merits 


- but: that’ has* nothing to do with me. I 
. grant’ sanction with the hope that it will 


not be. used to put pressure upon Qasim 


Ali or for any other purpose except taking 
fair and proper steps for prosecution, but^ 


I should. grant it just. the same and on the 


same terms whether Qasim Ali was repre-' 


sented by 100 Counsel and.I, therefore, 
regard issuing notice at him as ‘a sheer waste 
of public time. I sanction the prosecution 
of Qasim Ali, for the, statement above- 
mentioned.for an offence punisbable under 
Nawab 
Singh to take necessary steps for such pro- 
secution within 6 weeks from to-day, other- 
wise the sanction to lapse, with liberty 
to apply to me for extension'of time. 
N. K. Proceedings set aside ; 
Prosecution sanctioned:- 
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Criminal Procedure Code (Aci V of, 1898), s. 
145—Magisirate, whether restricted to * property 


mentioned in Police report—Mines and ininerals; » 


proceedings whether applicatie to. 

A Magistrate taking action under section 145 
of the Crimina: Procedure Code is ‘not restricted 
to the letter pf the Police report or information 
on which he takes action. He should consider 
as a whole the Police report or information given 
to him and satisfy himself as to the real subject- 
matter of the dispute between the parties. [p. 874, 
col. r.] 

If a party under a mining. lease is in actual 
possession of the neines and minerals it cannot 
only enforce its possession by a Civil suit but can 
claim to be maintained in its possession by an 
order uuder section 145 of the Code of Criminal 
Procedure. Tp. 875, col. 2.] 

But the question, whether. a proceeding. under 
section 145 is appropriate must be determined 
with reférence to the circumstances of each case, 


Ie. 877, col, 1.] i ] m RN 
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Indian Iron and Steel Co, v.Ranso Gopal Tewari, 
59 Ind. Cas. 403; 32 C. L. J. 54; 22 Cr. L. J. 99, 
Bejoy Nath CPa:lerit v. Bengal Coal Company 
Limited, 23 W.R. Cr. 45: distinguished, 

Andrew Yule v. A. H. Shane 49 Ind. Cas. 647; 
4.P. L. J. 154 ; 20 Cr. L. J. 199, Sunder Mali v. 
fiat Lal, 41 Ind. Cas. 132; 2 P. L W. 54; 18 
Cr. L. J. 756; 2P. L. T 637, relied upon. 
^ Application against an order of the 
Magistrate, Giridih. 

Messrs. Asghar and Harihar Prasad Sinha, 


"fort the Petitioners. ` 


t 


." Messrs. P. K. Sen and Atul Krishna 
Roy, for the Opposite Party. 

JUDGMENT.—This is an application 
against an order of the Magistrate of Gridih 
passed tinder section 145 of. the Code of 
Criminal Procedure. in favour of the rst 
‘party. The Magistrate has recorded: the 
following order: “IJ am satisfied on a 
consideration of all these points that the 
Ist party were in actual possession of mica 
mines and mica “deposits within Bishun 
Tikar village on the day and prior to it 
when these proceedings were started. I 
accordingly order that the ist party is en-" 
titled to possession of the aforesaid mica 
mines and mica deposits and forbid their 
disturbance of such possession until 
evicted therefrom in due course of law." 
‘he order is objected to: by the 2nd party. 
It is said that the original proceeding drawn 
up was with respect to specific plots Nos. 
eI, 2, 3 and 1083 situate in the aforesaid 
village Bishun Tikar and the order in 
question passed by the Magistrate relates 
not only to those plots but to alk the mica 
mines and mica deposit$ within the village. 
Itissaid that there was neither any report 
of the Police as to there being any dispute 
likely tb cause a breach of the peace with 
“respect to the mica mines in the entire 
village, nor as a matter of fact was there 
any such dispute. 

"Upon an information lodged to the Police 
on the 4th of August, the Police went to 
the spot and found that work in the afore- 
said plots Nos. 1, 2, 3 and 1083 was going 
on in the mountains and jungle on behalf 
of the znd party from gst of June 1921 
and that on behalf of' the rst party 
“there was an interference" and that 
consequently ''there was the. probability 
of a riot between the parties." 

The Sub-Inspector deputed some  con- 
stables to keep a watch so that there might 
be no breach of the peace, and requested 
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the Magistrate to isste notices against 
both the parties under section 144 of the 
Code of Criminal Procedure. The Magis- 
trate accordinglv by his order of the 29th 
of August issued notices against both the 
parties under section 144 ‘fixing the 5th 
of September for cause “being shown 
as to-why the order should not be made 
absolute. 

On the 5th of September the Magistrate, 
on hearing the parties, came to the conclu- 
sion that the dispute was with regard 
to a particular area in the village from 
which both parties alleged that they were 
taking mica, and he directed proceedings 
under section I45 to be instituted, fixing 
the 22nd of September for filing written 
Statement. On that day a petition was 
filed on behalf of the 1st party praying for 
an amendment of the proceeding by includ- 
ing the entire village as the subject-matter 
of dispute. The proceeding was, by the 
order of the Magistrate, amended. The 
amended proceeding related to “the pos- 
session of whole village Bishun Tikar (mica 
mines)." 

In the meantime, on the 21st of August, 
the Police had submitted another report 
in which the Police stated that the danger 
to a breach of the peace was accentuated 
and that it could only be prevented by 
attaching the subject-matter of the dis- 
pute. In the amended proceeding, the 
Magistrate referred to the Police report 
as a source of his information upon which 
the proceeding was founded. The report 
referred to must be the latter report of the 
21st of August. 


On tbe 24th of October both tbe parties 
filed their written statements. The 2nd 
party in its written satement (paragraph 
7) stated that there was never any likeli- 
hood of a riot or breach of the peace on 
behalf of the 2nd party, nor did it want 
to commit any riot. Upon these facts it 
is saidethat there was no likelihood of 
a breach of the peace with respect to any 
mica mines in the village, far less with res- 
pect to all the mica mines therein. “Conse- 
quently.it is urged that the proceeding is 
without jurisdiction, and, even if there was 
any danger to a breach of the peace, it 
was with respect to the specific plots re- 
ferred to above and that the proceeding of 
the 21st of August and the order of the 
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“Magistrate declaring the possession of the 
Ist party with respect, to the mica mines 
in the entire village is without jurisdic- 
tion, 


As regards the first contention, which 
is directed against the entire order of the 
Magistrate, it is sufficient to state that 
the parties did not at any stage of the triad 
contend that there was no dispute leading 
to a breach of the peace as set forth in the 
proceedings of the Magistrate. No evi- 
dence was directed upon this point by any 
of the parties. Both the Police reports 
were clear upon the point that the danger 
to the breach of the peace was imminent, 
and, in spite of the deputation of the con- 
.Sstables, no party was desisting from assert- 
,ing their rights of possession over the sub- 
ject-matter of dispute. In the second 
report the matter came to a head so much 
so that the Police wanted an immediate 
. action to be taken by attaching the property 
in order to prevent a breach of the peace. 


The plea taken in the written statemente 


of the 2nd party (paragraph 7) referred 
to above only shows that the 2nd party 
was not going to commit any riot. The 
written statement does not say that there 
is no danger toa breach of the peace on 
behalf of the rst party. The plea set forth 
in the written statement of the 2nd party 
is one of innocence so far as that partv is 
concerned. That does not show that there 
was no danger to a breach of the peace. 
The proceeding drawn up under clause 
(x) of section 145 must be considered to be 
conclusive of the existence of a breach 
of the peace, unless it were shown that the 
information upon which the proceeding 
is based does not in fact disclose 
any danger to a breach of the peace. The 
proceeding in this case, as shown above, 
was passed upon the Police reports which 
clearly showed that there was a danger to 
a breach of the peace. The proceeding, 
therefore, was not without jgrisdiction. 
It would, however, be dropped subsequently 
under.clause (5) by a party showing to the 
Magistrate that there was in fact no danger 
to a breach of the peace. The parties in 
the present case did not give any evidence 
disputing the correctness of the statement 
made in the proceeding with respect to the 
existence of danger to a breach of the peace. 
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This contention is, therefore,..without any 
substance and must be overruled. 

The next contention, which attacks the 
proceeding so far as it contprises all the 
mica mines inethe village, stands more or 
less-on the same footing. "The Police report 
disclosed the reason of the dispute bet- 
ween the parties. Each of them was 
claiming the right to work “the mines in 
the whole village. No doubt at the: paiti- 
cular moment the specific plots of. mica 
mines mentioned above were being worked 
out. The Magistrate was well within his 
jurisdiction to include within the proceed- 
ing drawn up under section 145 ‘what he 
upon the Police report and on hearing the 
parties on the 5th of September 1021 
thought was the real subject-matter of dis- 
pute betweeri the paities. which endangered 
the peace. The written statements filed 
in the case by the parties clearly show 
that the mica tines in the entire.village 
were in dispute: vide paragraphs 2 and 3 
of the written statement of the rst party 
and paragraphs 5, 8 and g of that of the 
2nd.party. In fact, the whole tenor of the 
claim set forth in the written statements 


relates to the possession of the mica mines 


in the entire village. The 2nd party alleged 
that “ they were in possession and occupa- 


‘tion of the entire Mouza. Bishun ‘Tikar 


and of'the surface and sub-soil rights 
from a long time by virtue of a mokarari 
lease held from the time of their ancestogs 
etc." Again, the second party states that 
the yst party had never any concern with 
the village nor hgd they worked any mica 
mines in the said mouza. Similarlv, the 
rst party stated in its written statement* 
that the mica mines and the deposits in 
Mouza Bishun Tikar was being Worked by 
it from a long time. The evidence ewas 
also laid by both the -parties claiming the 
exclusive right of possession over the mica 
Therefore, it 
is idle to contend that only the specific 
plots mentioned above were in dispute 
between the parties, and.not all the mica 
mines in village Bishun ‘Tikar. The Magis- 
trate construed the Police report as dis- 
closing dispute over the entire village and 
the view taken by him does not seem to be 
so perverse as to entitle this, Court to.hold 
that the proceeding with respect to the mica 
mines in the entire mouza-was without jutis- 
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diction.: The Magistrate is not bound by 
the letter of the Police report or other 
information. He is to consider as a whole 
the Police ereport and the information 
given to ‘him and to satisfy himself as to 
the real subject-matter of dispute between 
the parties. In this case he was satisfied 
that the dispute was with respect to mica 
mines in the entire village. We have no 
reason to quarrel with the Magistrate for 
the construction put by him upon the Police 
report and the pleadings of the parties. 
He heard the parties on the 5th of September 
and that also afforded to him the ground 
upon which he drew up the proceeding 
with respect to the mica mines in the entire 
village. The proceeding, therefore, in the 
present case does not seem to be at all 
illegal or irregular, or beyond the juris- 
diction of the Magistrate. 


The next contention of Mr. Asghar is 
not only subtle but full of difficulty. “His 
contention is that the order in question is 
too vague and general to come within the 
scope of section 145 of the Code. He says 
that the rst party claimed their right to 
work mica mines in the village on the 
strength of a ‘temporary lease granted, by 
the proprietor of the village, whereas his 
clients (the 2nd party) claimed to be in 
possession of the entire village, both sur- 
face and sub-soil rights, from a long time 
so far back as 1858, as mukararidars of the 
village. He says that the Criminal Court, 
and particularly enquiry under section 145, 
is not the proper forum where the intricate 
question relating to the rights of the parties 


*as to the sub-soil in the village can be de- 


termined. In short, his case is that he is 
a man ot the spot admittedly in possession 
of éhe surface rights in the village and he 
is asserting his right to work out the mines. 
He has a right to prevent the Zemindar 
of the village from coming ia and disturb- 


* jing his possession of theesurface in order 


to work out the mines below the surface; in 
other words, he says that the dispute bet- 
ween him and the Zemindar and the lessee 
of the Zemindar must be determined by a 
Civil Court, and soloug as the rights of the 


` parties are not settled the Magistrate 


should not force upon him a stranger to 
the village who holds only a leas: of mining 
rights. In support of his contention Mr, 
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Asghar has relied upon the' case of 
Indian Iron & Steel Company v. B^nso 
Gopal Tewari (1) and the case of Bejoy 
Nath Chatterji v. Bengal Coal Company 
Limited (2). In the latter case, the right 
claimed was to sink coal pits upon a part 
of the village named Nimcha en the strength 
of the lease which gave right to sink coal 
pits in the entire village’ On a construction 
of the leases set up by the contending 
parties, Jackson, J., recorded the following 
finding : “ Therefore, the matter in dispute 
here heing the right of the opposite party. 
the lessee under the second pottah to sink 
coal-pits upon a partof the village of Nimcha, 
which, as far as we can see from the papers, 
is not situated within the limits of the 
800 dighas of danga patect jumee.on which 
the Bengal Coal Company are working, all 
that the Magistrate had to see was whether 
the complainants or the opposite party 
were in possession of the subject of dis- 
pute. It appears to us that the possession ^ 
in regard to which the Magistrate’s turis- 
diction under section 530 should be exer- 
cised must be of a real and tangible charac- 
ter. We think that, when a party claims 
under a document or agreement the right 
of doing certain things over a large extent 
of territory, the performance of acts under 
such alleged rights in one portion of the : 
ground over which the right extends, 
although it may be good and sufficient 
for the purpose ofkeeping alive that right 
so as to be an answer to the plea of limi- 
tation raised in a Civil suit, is not of itself 
a sufficient possession on which the Magis- 
trate's order under section 530 may be based 
for the purpose of forbidding in a distant 
locality acts not necessarily in conflict 
with such possession, though at variance 
with the right. The Magistrate observes 
that the Coal Company could not be expected 
fer the purpose of miantaining their rights 
to dig pits over very few acres when they are 
not presently wanted for miniug purposes. 
Certainly they could not, because, if they 
did so, afid extended the range of their 
work, they would make themselves liable 
for the payment of additional rent under: 
the stipulations of the potiah. It seems to 


(1) 59 Ind. Cas. 403; 32 C, L. J. 54; 22 Cr, 


L. J. 99: 
i (2) 23 W. R, Cr, 45. 
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us that there was no ground for the conten- 
tion that the Bengal Coal Company was 
in actual possession of that portion of the 
village of Nimcha, whether as to under- 
ground rights or otherwise iu. which the 
acts complained of took place, so as to en- 
title the Magistrate to interfere under the 
provisions of section 530. It appears to 
me that the pottah in this case is one upon, 
which the Magistrate should not have 
.put what he, calls ‘summary interpreta- 
"ton'." Then his Lordship proceeds and 
holds that the construction put upon the 
potiah by the Magistrate was erroneous. 
His Lordship concludes the judgment in 
the following words: “‘ The’ whole village 
was not given to them; but the landlord 
settled the right to dig for coal with them, 


subject to all sorts of rights which are: 


stated in the pottah. I have carefully 
abstained from offering any sort of opi- 
nion as to whether the terms of the pottah 
are such as restrain the landlord from 
assigning over the right to dig coal to any- 
body else. “This, I think, is abundantly 
clear that, if the landlord; in giving such. 
right: to the znd party under the pottah 
lately granted, has derogated from the rights 
of the Bengal Coal Company, their remedy 
is perfectly clear and open, for they are 
at liberty to bring a suit against the land- 
lord and the party deriving title from him, 
and may, on showing sufficient grounds, 
have au injunction from the Court restrain- 
ing the latter from taking coal. The Magis- 
trate’s, I think, was not the proper forum 
to which they ought to have gone. I 
think, therefore, that the Magistrate's order 
was made without jurisdiction and on a 
misconception of the facts, and that, con- 
sequently, it ought to be quashed." 
This case was largely relied upon by 
Sir Asutosh Chaudhuri, J., in the case 
quoted above: Indian Iron Steeb 
Company v. Banso Gopal Tewari (x). It 
would, however, appear that both the con- 
tending parties in that case were claiming 
upon the leases granted to thet by the 
Jandlord. The construction of those leases 
was the matter of dispute between the 
parties and the Court clearly came to the 
conclusion that the leases granted to the 
Company restricted them to a certain 
area, and the fact that they dug coal mines 
in that particular area did not give them. 
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- constructive possession over the entire 


village. That case 'is not an authority 
for the proposition that under no circum- 
stance the right to dig coaè: mines can 
come within the purview of section 530 
of the old Code of Criminal Procedure 
1872, corresponding to section 145 of the 
present Code.- On the other hand, if the 
rght was exercised with respect to the 
particular area to which the lease extended, 
Jackson, J., in the case of Bejoy Nath Chat- 


terjt v. Bengal Coal Company Limited 


(2) would probably have held that the Magis- 
traté had jurisdiction to maintain the pos- 
session under section 145 of the Code. 
Sir Asutosh Chaudhri was perfectly right 
in his observation thatit may be difficult 
to extend possession over other areas 
covered by mines and minerals from the 


fact of actual possession over the particular 


area and that when the question involves 
a consideration of whatis meant by pos- 
session in stich matters and the difference 
between actual and constructive posses- 
sion in the case of mines and minerals, 
the proper forum is the Civil Court. His 
Lordship also makes a distinction between 
a prospective license 'and a lease to dig 
minerals. In that case the actual disputants 
did not “hold mining leases but merely 
prospecting licenses ". "That case also is 
no authority for the proposition that mines 
and minerals or the right to dig mines 
and minerals cannot be the subject-mattes 
of an enquiry under section 145 of the Code 
of Criminal Procedure. “This is clear from 


the following observation of his Lordship :— l 
Nor does it confer any estafe or interest i 


in the minerals before they are actually 
gotten. A license to dig minerals, coupled 


| with a grant to carry them away, i$ a profit 


à prendre, an incorporeal hereditament 
lying in grant, and if exercised by an actual 
taking of possession it may be the subject~ 
matter ob use and occupation ; and üt 


exclusive) may be and (if evén non-exclu- 


sive) probably may be, the subject-matter 
of an action to recover possession." Now, 
I may add that ifa party under a mining 
lease.1s in actual possession of the mines 
and minerals, a profit aprendre, they can 
enforce their possession not only by a civil 


‘suit, but can claim to be maintained in 


their possession by an order under section 
145 of the Code of Criminal Procedure. 


!' * ; 


profits of any such property." 
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Whatever difficulty might have been felt 
in the construction of the corresponding 
section in the Code of 1878 as to whether 
section 145 qan comprise a dispute relat- 
ing to mines and minerals, it is clear that 
the present section provides an explanation 
so as to remove any doubt whatsoever upon 
the point. Land or water has been defined 
in clause (2) of section 145 to include 
“ buildings, markets, fisheries, crops or 
other produce of land, and the rents or 
The Ex- 
planation was added with a view to remove 
doubts thereon upon the construction of 
the former Áct as to whether incorporeal 
rights can in any circumstance come within 
the purview of section 145. It used to be 
said under the old Act that section 145 
can deal only with tangible property. 
Therefore disputes relating to a profit a 
$rendre or other incorporeal rights were 
not brought under the scope of section 145 
with the result that danger to a breach 


of the peace could not be averted by a sum- 
mary decision as to the right of possession, 


of lands and the profits arising therefrom ; 
whereas disputes with respect to such rights 
are more usual than the disputes relating 


“to the possession of land or water in the 


abstract. 

Now, no doubt is entertained upon the 
point that mines and minerals and the 
right to take mines and minerals can well 


be dealt with by an order under section 145, 


vide Andrew Yule v. A. H. Skone (3) and 
Sunder Mall v. Jhart Lal (4). . Very recently 
my learned brother, Bucknil, f,in the 
case of Makara; Kumar Jagat Mohan Nath 
Shah Deo v. Messrs. Burn & Company 
(Criminal Miscellaneous Case No. 21 of 1921) 
held that section 145 can very well be in- 
vaked and applied in the case of prospect- 
ing leases in order to find out and ascer- 
tain whether any minerals are to be found 
in a particular area. His Lordship observes: 
“Now, section 145 contemplates, it will 
be observed, a dispute likely to cause a 
breach of the peace concerning any land 
or water or the boundaries thereof and 


(3) 49 Ind. Cas. 647; 4 P. L. J. 154: 20 Cr. L. 


. 199. 
(4) 41 ind. Cas. 132: 2 P. h. W. 54; 18 Cr, 
L. J. 756; 2 P. L. J. 637. 
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by sub-section (2) the expression ‘land or | 


water’ was, by what.I understand is an 
amendment of the law at a latet date, 
made to include buildings, markets, fisheries 


crops, or other produce of land, and the 
rents and profits derivable from such 
profits. But behind all this. rests the 


fundamental idea in connection with sec- 


tion 145 of positive physical possession." 


“Now, onemay very well imagine that 


the right of prospecting may be at many 


periods merely an incorporeal right ; that 
is to say, that it does not involve any phy- 
sical or actual possession of any part of 
the property over which the right of pros- 
pectiug is given ; as for example, supposing 
that an individual is given the right to 
prospect for oil over a very large area of 
countrv, it could not for one moment be 
said that his right gave him any possession 
over that area which was contemplated by 
section 145 save in so far as it could be said 
with truth that he was exercising over any 
part of the area substantial acts of possess- 
ion. On the other hand, it is equally easy 
to understand and to contemplate that where 
in the case of certain minerals, such as coal, 
prospecting and research and investigation 
have begun, (for example, an engine driv- 
ing a diamond drill) that coal-sheds and 
habitation for the workmen have been 
erected in certain places, and, as I have 
myself seen, they have been enclosed with 
a palisade or fence, then in cases such as 
that I can well understand that in connec- 
tion with the area or locality where the 
prospector is actually engaged in his ope- 
rations it may well be said that such would 
bea typical instance of positive posses- 
sion of lanfl or of possession following the 
incorporeal right which: wóuld be typical 
of inclusion within the purview of section 
145. Cases have been quoted to me in 
the course of this hearing in which it has 
been suggested that possibly in connection 
with mining rights section 145 was not 
altogether the best section which cculd 
be utilised for dealing with disputes in con- 
nection with those rights. But I cannot 
help feeling that, although there is also 
some contrary opinion to tbe fact that 
section 145 can be brought into play, in 
each case regard must be had as to whether 
there is any actual question of possession 
in dispute." 


In that case it appears from _ 


) 
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the order of the Magistrate that the dis- 
pute related to the rights of prospecting 
for coal and other minerals in villages Pindre 
Kone and Jalla, Thana Balumath, and 
the order of the Magistrate was made dec- 


lating that the first party in that case was . 


in actual possession in respect of carrying 
on- prospective operations for underground 
minerals in the aforesaid villages. 


The question as to whether section 145 


is appropriate must be determined in the. 


circumstances.of each case. Now, whether 
in this particular. case there. was a dispute 
‘as -to the actual possession of the mica 
mines and mica deposits within village 
Bishen. Tikar. Undoubtedly some of the 
mica mines were actually being worked, 
‘particularly those in plots Nos. x; 2, 3 and 
2083. The. Magistrate held that the first 
party was in actual possession of the mica 
mines and had been in such possession for a 
considerably long time under several tem 
porary leases, the last lease being. of 19x6: 
Upon theevidenceof this actual physical pos- 
session over the minesin the villagethe Magis- 
‘trate passed his decision in favour of the 
first party and. declared their possession. 
The. mica mines, which were dealt with in 
this case, are. said: to be the. only mica 
mines. which are at. present being worked, 
and the order. of. the Magistrate relates 
evidently to those mica. mines. The pos- 
session of the first. party. over the mica mines 
at: present in existence in the village, and 
which: are. being worked, might lead. to 
an inference in their favour of their: right 
to dig mica mines elsewheregn the village ; 
but. those are not the.mica mines which 
are. at present before: us and we do not, 
know what claims not only the contending 
parties: but others might make with- res- 
pect to them. We cannot anticipate Any, 
dispute with.regard to things notn exis- 
tence. Therefore, to- construe the order 
ot. the Magistrate with: regard to: the. exist- 
ing facts it.must be held.that all the. mica 
mines at present. worked in. the village 
are in. the possession of. the first-party and 
the declaration. under section. 145 of the 
Code:of Criminal Prócedure-in-their: favour 
is; with. respect to: the actual physical pos- 
session? of those-niines.- I, therefore, thitik 
that there-is no question:-of any” misappte- 
hension- in: the~ present: case: and . the order 
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made by the Magistrate is proper and an- 
assailable iu revision. 

We affirm the order and dismiss the 
application. ° 


.2. K. Application dismissed. 


MADRAS HIGH COURT. 
CRIMINAL REVISION Cask No. 553 OF 1921. 
(CRIMINAL, REVISION’ PETITION 
No. 431 OF 1921.) 

February I, 1922. 
Present :—Six Walter Schwabe, Kr., Chief 
Justice, and Mr. Justice Krishnan. 
‘In ve NARAMBAN AND OTHERS— 


ACCUSED—PeTITIONERS. 

Penal Code (Aci XLV of 1860), S. 3591—- 
Dacoity— Robbery with violence—Criminal Pro- 
cedure Code (Act V of 1898), s. 209— Discharge of 
some agcused— Reasons not recorded before end of 
trial of others—- Irregularity, 

Taking the words of section 391 of the Penal Code 
in the most. literal sense and strongly in favour 
of the Crown, they point to a robbery with 
p by five orinore persons. (p. 878, cols. 
I & 2.]- 

‘Where there is no evidence that five or 
more persons combined together to rob the 
complainant with. violence, and the, evidence 
merely shows that three of the accused stood 
by and encouraged three others who were making 
a sort of raid on: the complainants’ property, and, 
when the latter tried to re-take what was taken 


` from him, tried to prevent him from -re-taking the 


property, there is no prima facie case to go to a 
Jury on a charge of dacoity and an order-of com- 
mitment tothe Sessions on such evidence is illegal. 
[p. 878, col. 2.] T E 
Ponniah Thirumalt Vandaya Thevar, In ve, 65. 
Ind. Cas. 993; (1922) M. W. N. 13 & 45; 30 M. 
L. T. 22; 42:M. L. J. 49; 23 Cr. L. J. 209; 16 L. W. 
460, Damappa Pylat, In re, 23 Ind. Cas 471; 
I5 Cr L. J. 373, reliéd on. 
Where, during the course of a trial of several 
accused, some of them are discharged by the Magis- 
trate, the discharge is not illegal merely because 
the reasons for discharge are not recOrded till the 
end of the trial. [p. 878, col. 1.] e 
Per Krishnan, J.:—A Magistrate is not bound 
to frame a charge of dacoity merely because there 
is evideyce, if he thought that portions of that 
evidence essential for such a charge were not reli- 
able. He has a Giscretion to weigh the evidence® 
and discredit it when it is unacceptable. [p. 879, 
col. 1.] i l ; | 
Petition, under sections 435 and 439, of 
the Code of Criminal Procedure, 1898, 
praying the Migh Court to revise an order 
of the District Magistrate, ^ Chingliput, * 
in Criminal Revision Case No. 13 of 1921, 
presented against an order of the Court of 
the Stationary Sub-Magistrate, Poonamalle, 
in. Calendar Case No. 398 of rgZr: 


8 
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Mr. C. Narasimhachariar, for the Peti-. 


tioners. 

The Public Prosecutor, for the Crown. 

ORDER. . | 

Schwabe,. C. J.—In this petition the Dis- 
trict Magistrate has ordered the committal 
of all the seven accüsed to the Sessions 
on a charge of dacoity. He also held that 
the trial of the three accused against whom 
the Sub-Magistrate has framed charges 


of theft and violence is void. He also. 


says that all the proceedings before the 
Sub-Magistrate are vitiated, because he 
did not record his reasons for the discharge 
of the accused, as is required by section 
209, Criminal Procedure Code. As regards 
this latter objection, as I understand, it 
is not the practice to record the reasons fot 
the discharge of different accused, who 
are discharged diiring the trial until the 
end of the trial. This seems an unobiec- 
tionable practice and in this case apparently 
was going to be adopted by the Sub-Magis- 
trate, and in fact, hes now been adopted. 
It is true that at the time the application 
was made to the District Magistrate no such 


‘record existed. Butthat might be a ground 


for his calling for the record but is no ground, 
in my view, for saying that the whole pro- 
ceedings before the Sub-Magistrate are 
vitiated. ; mM 
But the really important point in this 


.case is that the Sub-Magistrate having 


held that there was no case of dacoity 
against any of the accused, the District 
Magictrate has said that "there is a clear 
prima facie case against them all. Whether, 
if it were so, he had the power to commit 


. them all en that charge to the Sessions 
seems a matter which may some day require. 


argument, but, in view of the finding 
that this Court is about to make, that point 
is unnecessary for decision at theepresent 


®time. The crime of dacoit is one of the 


most -serious crimes known to the law of 
this country and is punishable with trans- 
portation for life or rigorous imprisonment 
which may amount to ten,years. That 
those who framed this Statute ever intended 
facts of the kind in this case to be included 
in the crime of dacoity 1 cannot believe. 
But taking the words of the section in most 
literal sense and strongly in favour of the 
Crown they seem to me to point to a robbery 
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with violence by five “or more persons. 


Now, in this case, there is not, in my view,’ 


any evidence that five or more persons 
combined together to rob the complainant 
with violence. As far as accused Nos. 
4, 5 and 6 are concerned, the case 
against them at the most, as I understand, 
is, that they stood by and encouraged 
accused Nos. I, 2 and 3 who were making 
a sort of raid on their brother's property 
or what their brother claims as his property 
and whenhetriedtore-take what his broth- 
ers had taken from him (I use the word 
brothers to include other relatives of theirs) 
two of them, the younger ones, probably 
instigated by accused No. 4, tried to pre- 
vent the complainant ‘from re-taking his 
property. I do not see a shred of evidence 
that accused Nos. 4, 5 and 6 were, any 
party to any robbery, or that they could 
in any sense-be called robbers or dacoits, 
and I am quite convinced that if this case 
came before the Sessions Judge on that 
charge on that evidence, he would direct 
the Tury to acquit all of them on the charge 
of dacoity. "That being so, I do not agree 
with the view taken by the District Magis- 
trate that there is a prima facie case here 
to commit the accused because, as I have 
said, I do not think there is. l 
- The result is, that the order he has made 
should be set aside and the matter must be 
remitted back to him to take such steps -as 
he thinks proper with that direction before 
him. It will be for him to consider again 


. Whether accused Nos. 4, 5, 6 and 7 have 


or have not been properly discharged by 
the Sub-Magisfrate, and it will be for him 
to consider whether any and which of these 


accused ought to be charged and before 


whom. 

Krishnan, J.— his is an application to 
revise an order of the District Magistrate 
of Chingliput directing all the seven accus- 
ed in this case to be committed to the 
Sessions on charge of a dacoity under 
section 395, Indian Penal Code. Whether, 
in view of the fact that the first three 
accused have.not yet been discharged but 
charges have been framed against them 
by. the Sub-Magistrate under sections 
379 and 323, Indian Penal Code, and they 
are still under trial before him, the Dis- 
trict Magistrate could have directed their 


committal to the Segsions is a point that 


! 


NE 


| Thirumalt 
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was raised before us, but, not being fully 


' argued, it is not neeessary.to give a definite 


opinion on it, as on other grounds .I have 
come to the conclusion that the charges 
of dacoity cannot be sustained against 
any of them and the order of committal 
must be set aside. One reason, given by 
the District Magistrate for his order is that 
the Sub-Magistrate in discharging accused, 
Nos: 4 to 7 altogéther has not given any 
reason for his action, as required by sec- 
tion 209, Criminal Procedure Code. It 
was rather premature, I think, to take that 
point, because it was open to the Sub- 
Magistrate to have given his reasons before 
the close of the trial. The trial not having 
been closed, the action of the Sub-Magis- 
trate in not recording 'his reasons at once 
cannot be treated as an irregularity. 
The District Magistrate has also stated 
in his order that he thinks that a prima 
facic case has been made out on evidence 
against all the accused of having committed 
an offence under section 395, Indian Penal 
Code. He has not discussed the evidence 
at all and we have considered that evidence 


and we are unable to find any reliable 


evidence to justify that statement. The 
learned Cheif Justice has dealt with this 
point fully and I do not think I need ex- 
patiate on it further. I agree with the 
learned Cheif Justice that rio case of dacoity 
is made out at all. No doubt, theré is some 
evidence on which, if it is accepted £x toto; 
a case of technical dacoity perhaps may 
be made out, but the Sub-Magistrate was 


not bound to make a charge of dacoity mere- 


ly because there is evidence if he thought 
that portions of that evidence essential for 
such a charge were not reliable. See Ponniah 
Vandaya Thevar, In re (x) 
and Damappa Pillai, Inve (2). It can- 
not be said that the Magistrate who holds 
a preliminary enquiry has no kind. of dis- 
cretion to weigh the evidence and to dis- 
credit that evidnce when it is of such a na- 
ture that it is not likely that any Court 
would accept - it. 
Magistrate, in an order that he passed on 
the roth September last, has given his 
reasons for discharging accused Nos. 4 to 


{t) 65 Ind. Cas. 993; (1922) M. W. N. 13 & 45i 
o M. L. T. 72; 4: M. L. J. 49; 23 Cr. L. J. 209; 16 
a 60 ; 


Ij. “W. 460. : 
(2) 23 Ind. Cas. 741; r5 Cr. 1. J. 379. 
e 


Ge 


In this case the Sub- 
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7. Though those reasons might not be 
altogether satisfactory as juStifying their 
discharge of all offences. I think that they 
are enough to show that no c&se of dacoity 


, has been made out against them. When 


the charge of dacoity goes, the case is no 
longer one exclusively triable'by a Court 
of Session and there is then no necessity 
for ,a committal to the Sessions and the 
order of the District Magistrate should 
be set aside. But as to what further steps 
should be taken in the case, I think. it 
should be left to the District Magistrate to 
decide again on a further hearing of the 
petition before him, whether he should set 
aside the discharge to any extent and 
order further enquiry as regards accused 
Nos. 4 to 7 and whether because of the 
opinion expressed by. him that a major 
offence or robbery Has been split into two 
minor offences of theft and simple hurt 
which in my view is right, the case: should 
not be sent to a First Class Magistrate 
for trial. These are matters which the 
uem Magistrate will consider. 

agree to the order proposed by the learn- 
ed Chief Justice that ihe case NG 
remitted: to the District Magistrate tor 
further disposal according to iaw.  — 


N. V. Case vemitled. 
3$ | 
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LAHORE HIGH COURT. 
. CRIMINAl ‘REVISION PETITION NO. 359 
OF I922. 
| June r7, 1922. 
Present :—hMr. Justice Broadway. 
MUHAMMAD AFZAL AND ANOTHER— 
CONVICTS—PETITIONERS ' 
: Versus 
EMPEROR-——RESPONDENT. 
Criminal Procedure Code (Aci V of x898), s; 
106—Penal Code (Act XL V of 1860), s. 3i2— 
Wrongful confinement, 
security, whether can be made, 


conviction "for —Ovder for: 


e 9 


‘points raised as briefly as he’ has: 
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An order undér section 106. of the Criminal Pro- 
cédure Code can only be made where a person is 
convicted of one of the offences specifically men- 
tioned in the section or an offence of which a 
preach of the peace is in law a necessary ingre- 


dien 

~ bdulla v. Emperor, 63 Ind. Cas. 869; 2 L. 
279; 22 Cr. L. J. 709, followed. 

` [t cannot be said that a breach of the peace is 
necessarily involved in the commission of the 
offence of wrongful confinement, and, therefore, 


.an order under section 106 of the Criminal Pro- 


cedure Code cannot be passed where a person is 
convicted of the offence of wrongful confinement. 


5 * Petition, undet section 439 of the Cri- 
minal- Procedure Code, for revision of the 
ee of the Additional Sessions Judge, 
Ferozepore, dated the 23rd February 1922, 
affirming that of the Magistrate First Class, 
with powers under section 30, Crirhinal 
Procedure Code, Ferozepore, dated the 
3rd February 1922. ` 
Sheikh Iffkhar Alt, for the Petitioners. 
Mr. C. H. Carden Noad, for the Respondent. 
. JUDGMENT.—The petitioners in this 
case, Mohammad  Afzal and Shera, have 
applied, under section 439, Criminal Proce-* 
dure Code, for revision of an appellate de- 
cision of the Additional Sessions Judge of 
Ferozepore dated 23rd February 1922. 
They have been convicted of an offence 
under section 342,^ Indian Penal Code, 
and sentenced to eight months’ rigorous 


` imprisonment and Rs. 50 fine or in defauit 


to two months’ rigorous imprisonment. 


"In addition they have been called upon 


under section 106, Criminal Procedure 
Code, to furnish security in a.esum of 
Rs. 500 to keep the peace for one year on 
the expiry of their sentences. 

Mr. Iftikhar Ali on behalf of the petition- 
ers haseraised two points; (1) that the evi- 
dence did not warrant the conviction 
and (2) that the order under section 106, 
Criminal Procedure Code, is bad in law. 
I have carefully studied the judgments : of 
the'two Courts. As remarked by Ros- 
signo], J., in his admitting order, 
the judgment of ‘the Appellate Court is not 
satisfactory. At the same time that of 
the First Court is comprehensive and clear, 


and I assume that it is* because of that. 
that the learned Additional Sessions Judge 


contended himself with dealing with the 
I-have 
also examined such of the evidence as was 
necessary in order to ascertain how far thé 
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the case I have no doubt in my mind that 
the Courts below are right in thinking 
that the petitioners have committed an 
offence under section 342, Indian Penal 
Code, and I consider that the sentences 
are appropriate. 
* The applicability of section. 106, Crimi: 
nal Procedure Code, is, however,-of consider- 
able doubt. Tt has been held by the various 
High Courts that section 106, Criminal 
Procedure Code, can only be applied: when 
the person concerned has been con- 
victed of an' offence involving a breach of 
the peace. It has been held thatinsüch cases 
the offence must be,one of which a breach 
of the peace as in law a necessary ingredi- 
ent, (see the cases cited at page 107 of 
Boy’ s Criminal Procedure Code, Volume 
II. In Abdulla v. Emperor: (x) the same 
view was adopted by Martineau, J. 
In- section 339 wrongful restraint is de- 
fined as follows :— 

“Whoever voluntarily obstructs any 
person, so as to. prevent that person from 


proceeding in any direction in which that" 


person has a right to proceed, is said wrong- 
fully to restrain thát person. 

While’ wroügfüul confinement is defined 
in' section 340.in the following terms':- 
- “ Whoéver wrongfully” restrains' any per- 
son ‘in’ such’ a’ manner as’ to` prevent that 
person: from: proceéding beyond certain 
circumscribing limits, is said ‘ wrongfully 
to confine” that pérson.' 

" Although’ the matter is’ not: quite clear 


it seems to me that it cannot be said that 


a’ breach ofethe' peace is necessarily involved 
in the commission of the offencé’ of wrong: 
ful confinement and, therefore, the order 
in this case under sectión 106; Criminal 


,Procedure Code, müst be regarded" as illegal. 


I, theréfore, accept this petition in so far as 
to set aside the order under section 106, 
Criminal’ Procedtiré Code but maintain the 
convictiqn and sentences in’ all other 
respects. 
igs ike Petition partly accepted. 

q 63 Ind. Cas. 869; 2 Le 279; 22 "Cr. Ly. J. 709. 


’s contentions were correct. 
After giving my carefùl consideration to 


oa 
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PATNA HIGH COURT. 
APPEAL” FROM- ORIGINAL DECRERH: 
N35. 727-0F"19207.  . 
December 15, 1922. $$ 
Present -—Mz:- Jüstice -Das,-and -Justice~ * < 
Sir John Bucknill- Kr: 
JAI KRISHNA’ AND, ANOTHER—: 
DEFENDANTS NOS. 3 AND §5—APPELLANTS 
VEYSUS , . 
Müsammat BIBI-SOGHRA-—PEAINTIEP,: 
AND -Musammat ' BIBFI/ADT.I! BEGUM” 
AND OTHERS—DEFENDANTS NOS. 1,2;4; - 
.« AND-6—RESPONDENTS.  . l 
Civil’ Procedure Code ( Act, V of 1908), 05 XXI, ` 
Y. 57,. OLX LI, v» 27— E Xecitton-:of detree— Time; 
`- granted-fox paymept by decree: holder —. Application 
dismissed—— Atlachnent, whether. ceases— Appeal—. 
Adaitional evidence, when, to be admitted.” : 
Where in execution of a décree the -decree-holder- 
accepted a payment, made by, the.judgment;debtor. 
towards, the satisfaction of the decree.and agreed: 
to grant time to the judgment-debtor. for, paynieut 
of the balance, and the Court thereupon dismisged : 
the execution proceedings on-part satisfaction : - 

; Held, that. the - decree-holder. by, agreeing ~ta 3 
grant time.to the, judgment-debtor having disabled ; 
himself from, proceeding. with the execution, of, 
the decree, the: dismissal was due to his default? 
and'under O.. XXI, r+ 57 of the Civil Procedure: 
Code, operated to release. then property- attached ; 
. under-the decree fram .attachment..- [p.. 882, col 1.0, 

Valiahath, Puthiah Maliyakkal , Mamma | Kutti 
Hájl,v. Manakkal Parameswaran Nambudri, 
35- Lads Cds. 240; 3 L. Ws 6or, distinguished: 


| : 
4 HESS LE M NC 
z - ^ n d 

t 


1 
Y» 


.. ,Thete.is no- jurisdiction in .an ‚Appellate ‚Court 
to admit additional. evidence unless upon examin- 
ing the evidence as it stands, some inherent lacuna 
or-defect ‘becomes apparente [p: 882,col.2;]  - 
Kassowjt-, Issur. v.. Great, Indian Peninsula 
Railway Company, 31 B.. 381; 9 Bom, I, R.,6715 
LA wo W.N. 721; 60. L. J-.5; 4 A. L- J. 461; 17 M. L. Ja 
347; 4 ML. T/435: 34 I. A-115 (P. C.), followed. 
- Appeal from a décision of! the Subordi- 
- nate Jades: First! Court; Patna, dated the 
22nd Décember- 71919. 
Mr. S. M. Mullick, 
for- tne--Appellants. - ‘ 
Méssrs: Sultan: Ahmed "and 
Bose, for the- Respondents. 
: JUDGMENT. 


- 
- | 


for Mr. Ragho Prasad; 


- Shib: N arain : 


Das; Ji—On-the 23rd-of February r9r5, 
` one Jai Krishna, who was cited as defenddnt 
No: 3 in tne-suit out-of which-this-appeal 
arises, and ‘wh6-is‘the-appellunt: before us, 
obtained:a money-decree for "Rs; -9;373-3-0 
against. Müusammat-NOorjahan-Begum: On 
the, oth of June 1915, Jai Krishna started 
proceedings, to entorce the. decree | of.the | 
23td oli February; 1 


i E 
796 a4 ~ 


915 .andrhe, attdched:.a - 


881, 
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house belonging , to Musammat Noorjahan - 


- Begum. “Wé are concerned 'in* this: appeal: 


mainly with-the question, whether: Musam-- 


: mat Noorjaham Bégum-had;eny title- to- 


execute ‘a: mortgage in respect of this house 


: stibsequent ‘to; the attachment? of- the- gth- 


of:June-igrs. On the 2othzof July 1i9r5: ! 


- the Court*directed the house-to be sold-in-. 


execution of Jai 'Krishna's-deeree and: fixed- 


. the: zoti of “September 1915: for the. salé- 


of 'the property: “On the-rith of September -- 
1915, the following order was-passed: by. the: 
Court: “ Judgment- debtor files petition-stat: . 
ing that she~has paid R$; 250 to the :decree-.- 
holder-and ‘prays for -four months’: time. 
Decree-holder.-consentsto the- time. given. 
Ordéred dismissal on part satisfaction.” On- 
the 29th; of“ November: 1915 AM'üsammat. 
Noorjahan, Begum and- Müsasnmat. Nasiran. 
Bibi: joined’ in executing a: mortgage- 
ofthe house, with: which we: are: malna- 
ly coneerned'in this- appeal, and- another. 
property in favour of M«asammat Bibi Soghra.. 
‘The important,question "which: we -have-. to. 
determine in this appeal is; did-the -attach-. 
ment cease because the execution -cas¢: was: 
dismissed; on part satisfaction. on: the rxth: 
of September 1915.?* Musammat Bibi-Soghra: 
was the plaintiffin the actión.. and: her. 
suit was, a suit: to enforce the mortgage! 
executed: in-her' favour: on. the: 29th : of, 
November 1915. Theappellant resisted the. 
suit on three- grounds; first; on «the-ground: 
that the mortgage executed ‘by: Musammat e 
Noorjahan’ Begum ands Musamimat Bibi. 
Nasiran on the 29th-of November ;19152was. 
subject to the attachment: ofthe- property 


efiected-in the previous suit and-that, accord’ 


ingly; the title- of- Musammat: Bibi Soghra. 
to the mortgaged’ property. is subject’ to: 
the claim of the appellants as against Musam- 


“mal -Noorjahan- Bégum; secondly, on-tiw | 


ground- that the: mortgage ‘conveyed: no 
interest. in" the. house - to; M usammat« Bibi. 
Sozhta ; anf, lastly, on the:groundethat.the 
transaction of the e2gth of -November 1915 
was.a-collusive and-a fraudulent ‘transaction 
for:the purpose of ‘defeating the claims: of 
the creditor of Musammat Noorjahan. Begum. 
The learned: Stihomlinate Judge has.answered. 
altthese questions irifavour ofthe plaintiff:. , 
. So-fat as-the fitst-pointzis concerned; thé 
position is:tlis: On the»rrth of September 
1915 Musammat Noorjahan Begum seems 
to have paid Rs. 250 to the appellants and 


, 
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to have asked forfour months’ time. The 
decree-holders consented to give time where- 
upon the Ceęurt dismissed the execution 
case on part satisfaction, Q, XXI, r. 57, 
Civil Procedure Code, runs as ‘follows: “Where 
any property has ‘been attached in execution 
of a decree but by reason of the decree- 
holder's default the Court is unable to pro- 
ceed further with the application for exe- 
cution; it shall either dismiss the application 
or tor any- sufficient reason adjourn the 
proceedings to a future date. Upon the 
dismissal of such application the attach- 
ment shall cease.” It has been pointed out 
that the object of the rule is to put an end 
to the doubts which have arisen from time 
to time as to the continuance of an attach- 
ment by reason of the practice of "' striking 
off proceedings ” or “‘ removing proceedings ” 

from the file for which there was no justi- 
fication under any of the ea:lier Codes. 
The provision conteined in O. XXI, r. 57, 
Civi Procedure Code, is a new provision 


and it appears to me that the dismissal of. 


an application for execution involves this 
result that the attachment comes to an end 
-by reason of such disinissal. No doubt the 
Court has no power to dismiss the application 
for execution unless there is default on the 
part of the decree-holder, but, as has been 
held more than once, default means a failure 
to do what one is legall y bound to do. The 
»position is this: On the 11th ot September 
1915, the decree-holder put it out of bis 
power to proceed with his execution, There 
was, in my opinion, a default orf his part 
and the learned Subordinate Judge was 
entitled to dismiss the application on the 
ground that there was a default on the part 
of the flecree-holder. That being so, the 
attachment .ame to an end. Mr. S. sHil 
Madhab Mullics, appearing on Lehalf of the 
appellants,strongly r.lies upon the case of 
Valiakath Puthiah Mahyskkal Mammi 
K.tti Haji v. - Manakkal Parameswaran 
Nambudri (1). In that case after the respon- 
dents hai gott e property attached the sale 
was stayed by an appeal preferred by the 
judgment-debtors. Thereupon the District 
.Munsif dismissed the application. Clearly, 
that was not a case where there was any 
default on tue part of tbe decree- holders, 


(r) 35 Ind, Cas, 240; 3 L. W. Gor. 
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for they in no way consented to tte order 
stáying the sale. They had not put it out 
of their power to proceed with the executicn 
case and accordin.ly the Madras High Court 
came to the conclusion that the order of 
dismissal did not involve the removal of 
the attachment. Now, in tlfis case, as I 
have already said, the facts are entirely 
different, the order of the 11th of September 
1915 passed by tke learned fulordin.te 
Judge being a consent order. The decree- 
holder was not bound to consent to the 
application made on behalt of the judgment- 
debtor. By consenting to that applicsticn 
he put it entirely out of his power to proceed 
with the execution of his decree. hat 
being so, the learned Subordinate Judge 
was right in dismissing the applicaticn for . 


~ default; and, if he was right in dismissing 


an application for default, there is no doubt 
that upon such dismissal the attachirent 
ccased. Mr. Sushil Madhab Mullick argues 
before us that it is impossible to under- . 
stand the order of the 11th of September 1915, 
unless we have the petition upon which the 
order was mede before us, and he tendered 
the petition in evidence before us. This 
document was not filed in the Court below, 
and, under the decision of the J udiciai Com- 
mittee in the case of Kessowjt Issur v. Great 
Indian Peninsula Ratlway Company (2), 
there is no jurisdic ion in the Appellate 

Court to admit additional evidence unless 
on examining ihe evidence as it stands some 
inherent lacuna or defect Lecomes apparent. 

Now, there is no inherent lacuna or defect 
apparent in the evidence. That being so, 
it is impossible to receive the document 
tendered b? Mr. Mullick in evidence in this. 
Court. The document is acco.dingly re- 
jected. 

It was next argued that the mortgage 
.executed by Musammat Noorjahan Begum 
and Musammat Bibi Nasiran conveyed 
no interest in the house to Musammat 
Bibi Soghra. ‘The point arises in 
this way. By a deed of sale exe- 
cuted on the 14th of October 1912 Mausam- 
mat Noorjahan Begum conveyed this house | 
to Musammat Bibi Nasiran. Upon the ` 
attachment of the house by the appetlants ` 


(2) ET. D. p 9 a L. R. 671; 11 C. W. N 
721; 6 A. L. J- 461; 1 gn L. ]«347] 
2 M. L. 2 A 35 t A. 115 (P. C. 
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in execution of thelr decree against M wsam- 
mat Noorjahan Begum, Musammat Bibi 
Nasiran put in a claim to the house. That 
claim was disallowed. Musammat Bibi 
Nasiran thereupon brought a title suit, being 
Suit No. 133,0f 1917, and it appears that 
her suit has been dismissed not only by the 
Court of first instance but by this Court 
Upon these facts Mr. Sushil Madhab Mullick 
argues that Musammat Bibi Nasiran had 
no title to the house which she purported 
to mortgage in favour of Musammat Bibi 
Soghra. Now, in my opinion, it is not 
open to the appellants to raise this point 
at all. In the mortgage-bond of the 29th 
of November 1915; Musammat Noorjahan 
Begum maxes an admission that the house 
belongs to Bibi Nasiran. Now, that admis- 
sion may be a true admission or a 
false admission; but, unless the 
appellants have some title or interest in 
the house itself by virtue of some transaction 
to which Noorjahan Begum is a party, there 
is clearly no right in them to object to any 
statement that might have been made by 
Musammat Bibi Nasiran and Musammat 
Noorjahan Begum in the mortgage-deed. 
The whole question is, is the attachment 
effected by the Court in the appellants’ 
execution proceédings a subsisting attach- 
ment ? If that attachment still subsists, 
no doubt it is open to the appellants to 
argue that this Court ought not to rely 
upon the admission made by Musammat 
Noorjahan Begum in the mortgage-deed. 
But if the attachment has ceased, then clear- 
ly it is of no importance to the appellants 
whether Musammat Bibi Nasirag or Musam- 
mat Noorjahan Begum mortgages the prop- 
erty. But apart from any other consider- 
ation it seems to me that the point does 
not arise. The critical passage in the bond 
is as follows: “As security for the said’ 
loan, principal and interest and compound 
interest we have mortgaged and hypothe- 
cated the whole and entire 16-annas of the 
house, rooms and two storied pacca katra 
consisting of several Rifas of houses together 
with all materials appertaining to the house 
and land situate at Mahalla Gazai apper- 
taining to Thanah Khajekallan, one of the 
quarters of Patna City, belonging tc and occu- 
pied by me, the executant No. 1, as my dwell- 
wg house and constituting my purchased 
property under a registered deed of absolute 
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sale, dated the I4th October Ig12, executed | 
by me, Musammat Nootj: ahan Begum.exe- , 


cutant No. 2, and which is oWned and pos- 
sessed by me, te executant No. 1, without 
the co-partnership and interference on the 
part of any other individual. 
mortgage is undoubtedly by the two ladies, 


although Bibi Nasiran states that she alcne 
has a title to the house and Musammat | 


Noorjahan Begum agrees with that state- 
ment. The argument of Mr. S. M. Mullick 
is that the mortgage is oniy by Bibi 
Nasiran who had no title to the house and 
accordingly the mortgage executed by her 
conveyed no title whatever in the house 
to Musammat Bibi Soghra. In my opinion 
this argument is not correct, for the docu- 
ment shows that the mortgage was both by 
Musammai Bibi Nasiran and by Musammat 
Nooriahan Begum. I must accordingly 
overrule the argument on this point by Mr, 
Mullick. 


The last point argued before us is, that — 


the transaction by which Musammat Bibi 


Nasiran and Musammat Bibi Noorjahan | 


Begum mortgaged the house to Musammat 
Bibi Soghra is a fraudulent and a collusive 


transaction and did not operate to convey 


any interest in that house to Musammat 
BibiSoghra. The mortgage was undoubted- 
ly executed by the two ladies in favour of 
Musammat Bibi Soghra. There was accord- 
ingly an apparent transaction by which as 
title has been created in favour of Musam- 
mat Bibi Soghra, and we must assume that 
the apparent transaction was the real trans- 
action until the contrary is escablished by: 
the appellants. Now, the mortgage docu- 
ment shows that the ladies borrowed 
Rs. 6,000 from Musammat Bibi Soghra in 
order to pay Rs. 3,777 to Mahani Rain 
Kishun Das, who was a creditor of the ladies 
and Rs. 1,000 to Shah Gope Saran Saheb 
who appear’ tohave had a dectee against 
Musammat Noorjaan Begum.  Noorjaban 
Begum appears to have taken before the exe- 
cution of the document Rs. 500 for the ex- 
penses of the Mohurrum and Rs. 723 appears 


_to have been paid to her in cash on the 


date of the execution of the mortgage. What ` 


happened was that Rs. 3,777 was paid to 
Mahanth Ram Kishun Das by Musammut 


Bibi Soghra and Mahani, Ram Kishun Das ` 


remitted Rs. 300 which accordingly was 
paid to Musammat Nooriahan Begum, The 


" Now, the | 
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evidence. of, Adit, Prasad iis.that after re- 


mission, he got Rs: 3.409: from, Hyder Khan... 


Hyder; Khan. at may. be, mentioned nis the. 


husband; of M. usammal, “Bibi ,Soghra, end.. 
Muhammad Hyder, giving, evidence says. 
that, Rs. 3, 777: was, given to-Mahant- Ram.. 
Kishun. Das on account OL, mortgage-debt : 
of, Which. Rs. 3,000. was principal; and “that, 


tig, M, ahant, remitted, Rs. 300. Exhibit 2 


san entry. in, the. account book, cf Mahant. 


Rig, Kishin Das. The entry runs as 


follows :— 
di Credited to. Noor. Jahan Begum, widow. 


of. S yed., Mohamniad, Hassan Khan 
alias Mohammad Nawab;. deceased, 4 
and ` Bibi, Nasiran,, daughter of. 


- 


Sheikh Amir Jan,, deceased, resident 
‘of. Goodri Masoom,Khan, on-account, 
of. bond,;through Sogbra. and Haider 
Ali, Khan, husband of .Musammat, 


returned the. bond and. the. deed, of 


j sale .. Rs. 3,000.’ 

This is an entry of, Rs. 3,000 and then 
thergiis.an item, of. ‘Re. 409 which appears 
to. ‘ha ve, been entered i in the ‘book as payment, 
on;ac;ount of interest after deduction, of re- 


mission; The entry, Exhibit:.2, strongly sups. 


ports the case of, the plaintiff; and éstablishes 


i 


conclusively, that Rs..3,777 was in fact paid , 


by Musammat, Bibi Soghra £o. Makani Ram. 

Kishtin Das. As, regards. the, payment, of 
Rss 1,000 ‘to, Gopi. Saran Shah,- the petition 
o$ (satisfaction filed .in Shah, Gopi Saran’s 
execttion, case appears :to me to be, cog- 


clusiye on this ‘point, , ‘That petition, after. 


stating that it was necessary for, tlfe judg- 
pest -debtor.te.pay Rs..1,d00 that day goes 

nto. sayas follows; '' So oh. receipt: of 
RS I 000 in notes as per details ; given below 
from MuBamm ad . Háider Khan, husband , 
of iW, usammat, Bibi Soghra, your petitioner, ° 


, judgment, debtor ,paid i: it to- the décree- holder, — 
the receipt. of which is, acknowledged by the’ 


decree holder. on, the back, of this petition. 
Iti is, therefore, prayed, that, the entry of pay- 

ent, of ithe. siad sum. of Rs. -1,000 may be 
made; and it.may be. ordered in terms of 
the;said, petition that, your petitioner-judg- 


mant;debtor': S “property. will. be.sold on the. 


sale day in. January for tlie highest bid in- 
cluding, the, bid.. of. the, decreé-holder.” 
There.. is “na reason..to. doubt that at any 


rate, Rs... 4.777, was paid: by. Misammat | 


Wasiran dud. M usammat. Noor. J ahan: Begam, 


| Bibi,Soghra., òn behalf of M usammal Bibi, 


~ 


to Makant, Ram Ki Tm Das and to Gopi: 
Saran Shah in satisfaction, of their. debts . to 
them. There then remains the, .questicn. o£ 
balance, viz., Ks. 773. With regard to this 
amount we have only the oral eyidence, .but 
there is no, reason, to doubt - the, evidence, 
especially .as we accept the eyidtnce.adduced 
on behalf of the plaintiff that Rs. 3,777 was 
paid. to Mahant Ram, Kishun Das, and 
Rs. 1,000 was.paid;to, Gopi Saran Shah, 
The plaintiff has, then, established. that, the 
mortgage upon, ‘which the suit has been 
brought was, a. real transaction ard not a 
collusive transaction. The, appellants, on 
the other hand, have: given evidence. to show, 
that the transaction was not a real one.and, 
that Musammat Bibi Sóghra did not pay. 
the consideration,for the bond and that it 
was purely a fraudulent device in, order to 
defeat the. creditors. But the witnesses. 
upon whom Mr. S. M. Mullick. relies. 
are themselves witnesses to the. trans- 
action and their case is that, they signed 
this document in order to, save the. house 
"which belonged. to Musammai Noor Jahan. 
Begum. In my opinion, itis quite i impossible 
to, place any reliance upon the testimony- 
‘of these witnesses. When we are corisider- 
ing.a question such as this, the. important, 
point is, did. ‘Musammat Bibi Soghra’ “bive. 
any fund out ot which she could;have lent. 
Rs. 6,000, to Musammat Bibi Nasiran, and.. 
Musammat. Noor, Jahan Begum.. Now, Ex-. 
hibit 5 is a sale-deed executed by Musam:. 
mat Bibi Soghra in favour of Babu Mafuk- 
dhari Singh. This document shows that. 
Musammat Bibi Soghra acquired the prop- 
erty sold under a Tamliknamah executed 
by her mothtr in her favour and; that by, 
sale of tHe property she received Rs., 15,000, 
in cash from Babu. Matukdhari Singh and, 
a mortgage-bond for, Rs. 5,000.. The. evi-, 
dence is that out of this money she lent: 
Rs, 6,000 to. Musammat Bibi Násiran and; 
M usammat Noor jahan. Begum. Now, there: 
is no reason to doubt that. Musammal, Bibi.. 
Soghra didin fact have a property . which. 
she sold and there is no reason to..doukt. 
ihat she got Rs. 15,000 in,cash by. the saje. 
of this property. This, trans. cti n. took . 
place on the 25th. of February 1915 and, 
the mortgage.in suit was executed on ile. 
29th. of November 1915., In my opinion yit 
has baene established; that Musammaé,, Biti : 
Sigla. had a, Jund Qout..of which, she., could. 


i 
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have ‘ddvunedd “Rs 6jooo ^to Musaiiinint 
Ptbi'Nasiran and ‘Musammat Noor ‘jalan 

Begum, 
. he détree passed by the léarnéd"Süb- 
Ordinate Judge ‘is'right‘ and -óught tobe 
affirmed. ‘I\wotld ‘accordingly- dismiss this 

: appeal-with.tosts, l 
"Büeknill, J;—I "agrée. II “ednsider "it 
"was ‘perhaps “tathér ‘unforttitate ‘that "the 
“order’of September the rrth! 1915,was'passéd. 
‘Iam inchned“to’ thitik that if I had! been 
‘the Subordinate ‘Judge I shoùld: probably 


fiers, n n se . | : 
Büve'adjouürnéd the case. But. óne'càrmnót: 


"sdy that, as it stands, it"is-a' Wrong"ordér 
‘or {legal intany way ‘or one which! tlie Sub- 
‘ordinate’ Jidge had no jurisdiction to*indke. 
Itis'qüite"clear what it'meéans. "The: peti- 
tin’ for-exscition ‘was 'dismisséd- bn part 
‘satisfaction. "No' objection "was ' taken "by 
the"decree3Holdér to this 'ófder. ?YHere'is 
indéed: evidenée"that"he-stártéd! fresh~ exe- 
cution proceedings iu 1917: Ife liad thought 
‘that! the old execution proceeding was'ülive 
“het would presumably -have*proceeded uider 


“thit. 'In- this: order it ‘is “stated “that? tanë 


judgmént-debtór is‘ said “to "have" praved 


for fodr"months''time aid ‘to ‘have ‘paid 


“Rs. 250 ‘arid “that! the -decréetholder agteed 
“to the’ titie’ being ‘granted. “Bit ‘nothing 
“Was ‘done: at‘ the énd-of! four‘months’ so‘ far 
‘ase “Know. ‘If’ the: decrée-holder ‘withed 
‘to object’ to the’ plain terms of the’ order: of 
‘the 11th of September: 19%5. *he^5hould: and 
:cóuld have dóore'$o'in that! proceéding' but 
Vhe"did"not. “It “is dificult to say: how in 


‘this - céllateral ‘matter the decree-liblder. 


"cond object to the térms'of that: order “but, 
Jit is áfrgüed whilst ‘not actually objecting’ to 
, “its terns’ thát'oider'must be c&nstrued prop- 
"eily"as ‘kéepirig the ‘atta¢hment“alive* not- 
withstanding that- the petition’ is-‘statéd’ to 
"be dismissed ; as aldismissal‘ unless'under the 
provisions of O. X XI, rs57, Civil "ProcedQre 


Códe,doesnbt!itis argued, release the'attach- . 


‘ment. “But eventif one égn^propeify en- 


* . . Y, * t = ^s - . i 
‘quire into.the-intention of £he:órder (which 


seems doubtful herc) there is nothing what- 
ever to show that there was the least in- 
tention in the minds of the Judge or parties 
that the order meant to keep the attach- 
ment alive. 
points to the opposite conclusion and the 
fact remains that tbe decree-holder con- 
sented not to proceed with hiseexecution 
at that time but prayed for time. Having 
ie ð 


i 


On the contrary, everythiug . 


Maná | 
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done “so, he "nafirzily'tàkestbhis:zisk, “He 
was'in' ho“way: bottnd?to'tagree’-to’ the! judg- 
ment debtor's applicatión aridhisiagreerment 
to waive'his' right! to proceed-is: ne catinot 
but think, ina"sente a^failure within ? the 
‘inddijing of'tlie language "used! in: the Phro- 
‘visions of O. XXI, r. 47, -Oivil Procedure 
Code. "Then,subsequéhtly, ;ascagainst' the 
“mditgdgee, ‘lie is, with Bis "decrée, inflo 
‘strong position’ and-his‘elaiinsisy presumably 
‘subject’ tothe i mortgage. >It was ‘further 
suggested that* the miórtgüge “was: fraudu- 
lent,'"büt thére is no‘ satisfactory préof of 
'duy süchrallegation. "TheSubordinate Judge 
does “not ‘believe the «évidence "which, cer- 
‘tainly flimsy, was! broughti!forward-in the 
‘endeavour to-suppott!the:suggebtión. Qon- 
sidering’ it unyself'I'can3séeUno?grOurnd-tfor 
differing? from  the^cóficlüsioncat which "he 
"ütfivéd. : ; 
2. R. "JW bbeab dismissed. 
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LAHORE: HIGH- COURT. h 
“SECOND. Crviz, ‘APPEAL No.-2693-GF- 19213 
June: 16,.1922. V" 
 iPresent :—Mr.:Justice-Scott:Smith, e 
SARDAR*KHAN AND OTHERS— PLAINTIFFS 
—-APPELLANTS 
o DESUS | 
ABDULLA KHAN (AND : ANOTHER—+Die 
FENDANTS— RESPONDENTS. 


ue b 


KH diley, 3 41ind.C8s..347 ; ^36. B.13: 
T LORS Y n "Jang Bahadur SSi v. 
“Singh, 63, Ind. Cas." 212; 74354435907 atp. 2523 5219 
^A* LS 1:460 (PSB télied' upon. Sd 
Afapgobundhu: Mukeyje y, Ram: Chunder. UB y- 
sack, 5 C. 584: 5 C. L. R. 548; 3 Sie L2R “68: 
2 Ind, Dec. (N. 8.) 979 (F. B.); distinguished 
Secoiíl *appéal ."rdisa :deécree-of the 
District Judge, “Attoék tat "Canipbellpur, 


+ 


^ 


* 


* 


. Attock, 


.as barred by time. 


” 1908, 
: 1908 made an application for execution. 
- On the 4th February 1909 the bailiff report- 
“ed that possession had been given , and the 
: decree-holder, 


"Nanak 
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dated the 22nd August 1921, affirming that 
of the Munsit, First Class, Canipbellpur, 


.'dated rrith May 1921. 


Mr. NanuP Chand, for the Appellants. 
Mr. M. S. Bhagat, for the Respondents. 


. | JUDGMENT.—This is a second appeal 


from the order of . the District Judge, 
confirming the order of the 
Trial Court dismissing the plaintiff's 
claim for possession of a site in a village 
The plaintiff obtained 
a decree for possession on the 26th May 
and, on the roth November 


Zardad Khan, put ina 
dahkl nama and the proceedings were con- 
signed to the record-room. The present 
suit was brought for possession of the same 
land on the ground that the plaintiffs had 
obtained possession in execution, and that 
they were subsequently dispossessed by 
the defendants-judgment-debtors. 
Courts below have held on the evidence 
that the defendants never gave up possession 
and that the plaintiffs never obtained actual 
possession in execution of the decree. 
The learned District Judge went further 
and said that the bailiffs report and the 
plaintiffS receipt filed in the execution 
proceedings were false.documents which 
misrepresent the facts. He held that it 
twas most improbable that the defendants 


' would quietly give up possession of the 
‘disputed land, and on the evidence he 


held as a fact that they did nof. From 


“4 this {order a second appeal has been filed 


in this: Court. 

The finding that the plaintiffs never ob- 
tained possession of the land decreed 
appears to be a finding of fact which can- 
not be contested in second appeal. Mr. 
Chand, however, refers to Juggo- 
bundhu Mukerjee v. Ram Churtier Bysack 
(1) as an authority for? the proposition 
that formal possession, if given to a decree- 
holder, is sufficient to give the plaintiff a 
fresh starting point of limitation. Now, 
the case reported in Jwggobundhu Muker- 


jee v. Ram Chunder Bysack (1) was one, 


as pointed out in Jang Bahadur Singh v. 


| 1531 5€. 584; 5 C. T. Re 5485 3 Shome T4. R, 68; 


-e Iud. Dec. (N. 8.) 979 (P BY 
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The 


[1523 


Hanwant Singh (2) relating to zemindart 
property which was in póssession- of tenants, 
and of which actual possession could not 
be delivered. Such-a cese is provided for 
by O. XXI, r. 36 cf the Civil Proce- 
dure Code, and in such a case only symboli- 
cal possession can be given.. In the pre- 
sent case the judgment-debtor was in actual 
possession, and actual possession, therefore, 


, had to be given in accordance with O. 


XXI, r. 35 of the Code. In Mahadev 
Sakharam Parkar v. Janu Namji Hatley 
(3), which was a case in which possession 
had to be given under O. XXI, r. 95,it was 
held that the merely formal possession of 
immoveable property by a purchaser at a 
. Court-sale cannot prevent limitation run- 
ning in favour of the judgment-debtor where 
the latter remains in actual possession, 
and the property is not in the occupancy 


.Of a tenant or other person entitled ts 


occupy the same. 
Now, O. XXI, I. 


. corresponds 
with O. XXI, r. 35, e E 


and the pro- — 


* cedure for delivery of possession is the same 


in both. Similarly, the procedure is the 
same under rr. 36 and 95; and, there- 
fore, the autbority cited is applicable to 
the present case. 
v. Hanwant Singh (2), also a Full Bench case, 
the ruling in Mahadev Sakharam Parkar v. 
Janu Namji Hatley (3), was approved of and 
that in Jugeobundhu Mukerjeev. Ram Chun- 
der Bysack (t) was distinguished. I agree 
with the decisions in those two Full Bench 
cases, and hold that it was necessary for 
the decree-holders to get actual possession 
of the land decreed to them, It was found 
as a fact thatethey never got possession, and 
that the defendants-judgment-debtors 
never gave up possession. 
The appeal accordingly fails and is dis- 
missed with costs. 
a E P A p5eal dismissed. 
nd. Vas. 212; . §: ” 
BALT 469 (Œ. BS. MM are 


e I4 Ind. Cas. 447; 36 B 373; 14 Bom. L. P. 
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PATNA HIGH COURT. 
First Civi, APPEAL No, 223 OF I9iQ. 
i December 2I, 1922. 
Present :—Sir Dawson Miller, Kr., 
Chief Justice, and Justice Sir Jowala 
Prasad, KT.  . 
Mahant JAGERNATH DASS— 
PLAINTIFF—APPELLANT 
versus ` 

JANG BAHADUR RAI alias SITA- 

RAM DAS—DEFENDANT—RESPONDENT. 

Charitable endowments—Muth, hereditary— 
Succession. 

In the absence of proof of a special custom, 
on fhe death of the presiding Mahant of a mourosi 
or hereditary muth, his principal chela is entitled 
to succeed to him. [p. 893 col. 1.] 

Mohunt Rama Noo) Doss v. MohuntDebraj Doss, 
. (1839) 6S. D, A. Beng. 262, relied upon. 


Appeal from a decision of the Subor- 
dinate Judge, Additional Court, Dar- 
bhanga, dated the xrth April 1919. 

Messrs. Shoroshi C. Mitter and S. Deyal, 
for the Appellant. 

Messrs. Manohar Lal and H. P. Sinha, 
for the Respondent. 


JUDGMENT. 

Miller, C. J.—The suit which is the 
. subject of this appeal arises out of a 
dispute between the plaintiff and the 
defendant as to the right to succeed to 
the Mahantship of the Satlakha Asthan in 
Mauza Satiakha in thé Muzaffarpur District 
- of this Province on the death of the late 
Mahant Manohar Dass who died in June 
IQIS. 

The learned Additional Subordinate 
Judge of Darbhanga, before whom the 
suit came for trial, found in favour of the 
defendant and dismissed the plaintiff's 
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claim. From that decision the plaintiff - 


has preferred this appeal. 


According to the appellant’s case Mahant, 


Manohar Dass, who was admittedly the 
last incumbent of the office, appointed 
the appellant his chela in March 1808, 


since when, he has acted in that capacity : 


performing the puja and faithfully carry- 
ing out thé duties of a chela, and up to 
the date of his death in 1915 Manohar 
Dass appointed no other chela. Upon 
the death of his Guru the appellant, as 
his heir and successor, performed the 
‘sradh and bhandara and was presented 
with the agri and chadar of Mahantship 
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by the Mahanis and Sewaks of the neigh- 
bouring Asthans and entered into pos- 
session of the Asikan and the properties 
appertaining thereto until He was dis 
Uber EEG by tHe defendant in February 
191 

It appears that the respondent, the 
defendant in the suit, applied for regis- 
tration of his name in the Collectorate 
in place of the late Mahant Manohar Das. 
The appellant entered an objection and 
the case was decided by the Deputy Col- 
lector on the rrth February 1916 in favour 
of the respondent. On that occasion 
the respondent produced a document 
which has been referred to as a Will and 
which purports to be executed by the 
late Mahant and attested by several wit- 
ness:s appointing the respondent his 
successor. The Deputy Collector was 
not satisfied with the evidence of either 
party as to possession of the property 
appertaining to the Asthan but considered 
that the respondent was in possession 
“of the Asthan itself and he relied upon 
the so-called Will executed by Manohar 
Dass in the respondent’s favour. 
accordingly ordered the respondent’s 
name to be entered in the register. About 
the same time proceedings under section 
145 of the Criminal <’ Procedure 
Code were instituted by the respondent 
against the appellant and were heard on 


the 16th February 1916. The Sub-Divi-" 


sional Officer considered that the question 
of possession had been decided by the 
previous order of ¢the Deputy Collector 
and made no order under section 145, 
but as he considered that the attitude 
of both parties was such that a serious 
breach of the peace was likely to occyr 
he passed orders under section 144 of the 


Criminal Procedure Code directing the 


appellant got to commit a breach of the 
peace by interfering with the possession 
of the respondent. The appellant has 
accordingly instituted the present suit 
claiming a declaration of his rights and 
possession of the property. 


The appellant’ contends that by the. 


custom and usage of the Satlakha Asthan 
the chela of a deceased Mah nt succeeds 
him in his office. He denies that the 
respondent was ever appointed a chela 
of the last Mahant, but pleads that, even 


He ' 


Li 
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‘ifthe was,/the' custom is that where there 
nre a numbefof c/ielas the eldest is'entitled 
“to sticceed “and “the “respondent “being 
many years junior-to him can-claim no 
“right of süccession, dor has the “Mahaht 
“for the time being.any power of appoint- 
“ment. l She 
: He ‘further disputes the authenticity’ of, 
*thé Will-which is'datéd"the 27th February. 
“915, fhat'is, about 4 months before’ the 
"déath-of “Manbhar’Dass,. arid says that 
“at that-time and‘for-many months before 
"his death *he ^was “not~ physically: fit. to 
‘execute, “01 “to understand‘ the cohtents 
‘of, suth a document. "He .álleges -that 
"it'was'a fraudulent and spurious document 
7got'up^by*the.respondent's' relations; and 
"that ohne ofthe attesting witnesses whose 
"game"dppeéars thereon: was! fót alive at 
«the time. “He further says thatthe “te- 


 *spondentis not rat baivagi, a7person “who 


Chassrenounced" theworld, bit givhast and 
still ^lives"and"dines ‘with his"mothér and 
*próthers and eats food  cobkéd by girhusis 
"gud is'a^inam óf bad éharacter and guite 
"uüfittéd for the spirituatdütiesóf aM adhait. 


‘The ‘respondent, ‘on the ‘other ‘harid, ` 


. denies “every “material allegation "made 


by ‘the ‘appellant. -His'case^is that the 


"appellant'never: was" the chele of Manohar 
‘Dass ‘but was-a'cook in the service of the 
‘Mahant*of*Basuara;‘an'old’ enemy Of the 
"Satlakha ‘“Asthanw at "whose “instigation 
sthesuit has been? brought. He ‘denies 
‘the: custom ‘as: to ‘the ‘order of succession 
“ulleged! by: the appellant and*says’-that, 
“where there are-moré chelus than’ one; the 
seustonr-is"tor-the Mahant ‘during his life- 
*time-to appoint'his' successor, but failing 


“such eappoihtmeht during his "lifetime" 


her -after*his death "the 'Mahaius:ànd 
“Sewaks-present ‘at the’ bhatidava ^ appoint 
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» H à 
a .génuine ai valid *-instiament - aud 
‘relies on.the fact thatit was:duly register- 
ed on the 27th April rgis. , mE 
. In this mass of contradictions 1t 18 
pérhaps' not éasy to ascertain^on which 
side the ruth “lies. The difficulty of 
atriving at any confident -conclusion is 
increased by the fact that a great number 
of witnesses om either.side, many: of them 
apparently respectable,’ have. deposed. to 
‘the-facts alleged on behalf of .tue. rival 
claimants for whom they respectively 
vappear. ‘Nor isit in4any way ‘diminished. 
"by! the fact that, apart from "the Will al- 
reddy referred: to, no documents of ‘much 
importance- and -no.records of the. Asthaw 


which"have.beemin existencefor'somesevi n ' 


generations have been produced, and. 
‘there is" nothing:;except' the oral evidence 
‘of the witnesses from which*we-can come 

to a’conclusion’asto the rüles"or" customs: 


-regulating the succession ‘to’ the Mahani- ,” 
ship, ‘The respondent" is“ aditiittedly ^in | 


“possession” of the" records arid in*so Tar As 


. their non-production dffords any présumype 


‘tion it must raise a considerable amount 
of suspicion as to' thegenuineness of the 
‘respondent’s case’ when he ‘asserts’ that 
‘the existing’ Mahant has power to' appoint 
"his successor" düring ‘his lifetime. - 
“Three issues^otily "were. framed'for de- 
‘termination “by ‘the Trial’ Court. They 
‘ate as ‘follows :— | E 
(5) ' Whether the ‘plaintiff or defendaht 
‘is the chela of'Manbhar Dass? 7 
(2) What. is the custom of succession 
‘to the Mahantship ofSatiakha “Asthaw ? 
(3) ‘Whether the "Will is. genuine ‘or 
"fraudülent ? A 
'"AVhether'Manóbar"Dass'had' the’ right 
“to ‘execute it? 
These issues’were considered together 


*the chela,'or, where there-are mote thane “by the learned ‘Additional “Subordinate 


-one,'the'most deserving 'thela of the late 
‘Mahant -as his:successor. - He denies that 
ithe -appellant performed the^sradh arid 
‘kavaj arid asserts that ha himself performed 
“those ‘¢etemonies -and ‘the 2? bhandara”’ on 

the late Mahavzt's-death He denies that 


- v&lie late Mahani was ill or-ineapacithted 


rforseveral::months before’ his ‘death’ and 

sayahe was ill-tor' xo days-only ‘and con- 

Zued:to work*dnd- remained im possession 

‘ofall histideulties dp-to!the* day: of^ liis 

“death, - He <contéedds “thit, “the Wii was 
: | 


i 


‘Judge. He^arrived'at*a ‘conclusion "by 
‘a’ process of reásotüing which leaves much 
to be desired. He-considered ‘that ‘the 
“whole ‘tase depended ‘upon’ the ' question 
of whether the Will-exécuted<by* the late 
“Mahant ‘in*favour ‘of the respondent‘ was 
‘gériuine. -He further considered" that? the 
-story put forwatd'by the appeltant thatthe 
"was the only‘ chela of Manohar Dass was 
“greatly ‘discredited by the fact that he also 
‘pleadéd-that,; where there*were morz than 
‘one hela, the- senior chela--suceedded “as 
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: M ahant accordigg:to'the custom òf the 
vA sthan. ‘He says: that: this ‘demolishes . 
ais. story that. he. ‘was . the. only chela. of 
-the Mahant, and that the appellant shbtid - 
"have-shown.a bold front by one definite 
“prayer and clear evidence .of. -his ` being 
.the only chêla oi Manohar Dass. I cambee 
; no reason why the. appellant' s story should 
tbe. suspected .merely . because : he: pleads 
“that he was.the.only chela end, even if 
- the respondent -was.at. a later time appoint- 
-ed chela, the custom of the Asthan. pro- 
vides: that the senior. chela should succeed. 
„It. must -be remembered. that the respond- 
ent «only.claims to. have’ been. appointed 
„Chela some’ 9g + months. before the ‘death 
‘of Manohar Dass. "The appellant con- 
-tended. that.the respondent “was neveria 
-bairagi.but-always.continued: to live with 
-his- family and to :éat’ food. prepared: by 
girhasts, and,- -further,. that' the ceremony 
-whereby the -respondent ' .was appointed 
the chela was.not.orthodox and that Be ; 


was not. appointed" on. -Ramnomi day, tle. : 


-most .propitious.day ~in . the year when 
„all chelas are. appointed, būt on, Janmas- 
“thami .day;which.is quite. irregular, and : 
-that.his.head was not.shavéd nor were 
„other necessary - ceremonies ‘carried out. 
! He-knew. before the suit was instituted that ` 
«the. respondent was claiming to bea ¢hela 
and. further that his case was that the 
Mahani' hàd. the: ‘power of appointing his 
successor. In these: circumstances, it is 
diricult to-see why the appellant’ s case 
.Should be.discredited; merely because‘ he 


;Dleaded that even ifs the: respondent ‘were: . 


dns fact.a chela he was not entitled by the 
.custom of. .the.-Asthan to shcceed. “The 
-same ssuspicion- might equally” be applied 
'to.the case of. the respondent. who. ‘pleads 
- not only that. he. was the-sóle chela but : 
also. that, where. théere- -are more than dije, 
. the M ahant may. during his lifetime appoint 
his successor and, failing this, the successor 
.is. appointed: after his death at the time ` 
.oft che bhandara "by \the M ahanis “of the 
neighbouring “Asthans and ‘the -Sewaks | 
- present. at that ceremony. He then Cón- 
“siders. the‘ facts relating toithe exécütion 
of the “Will.and icomés’ to the, conelusion ' 
| that it was.a.geuuihe ‘document and, háv- 
. ing” arrived. at this ,conclüsion,: adds’ that 
‘the late Mahant had.a right to estecüte it, 
as no law Had been snows by the appellant 


“a oF 


E 
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that the Mahant cirinot appoint: ED suécés-. 
SOI by registerdd “deed. He does: not 
deal in detail with the facts which would 
- go to.show whethér the: appellant was-ever 
a chela of Mahant. Manohar: Dass or not, 
but states simply” that ** the. plaintiff. 4 ds 
,provéd not to be the chela oft the:late 
Mahant at all." Hé aécordingly. ‘dismissed 
‘the ‘stit, 

"Ihe-evidence with regard: to‘ the -exe- 
cition of the Will is of a most :unsatis- 
‘factory Character throughout. “Iteis not 
‘a Will in the proper sense óf the: term. 
‘It is. in’ fact. an.appointment by’ Manohar 
: Dass -of. his successor with 28. schedule: of 
' the” properties óf the “Asthan. attached. 
‘It dirécts that the respondent shall, -after 
.his death, -be installed on the. gadi. and 
made the 'Mahant in‘ his, place 'and .take 
‘posséssion óf“ the: ‘moveable. and. immoye- 
able properties according to" the ‘details 
.givén in’ the. schedtile and-that*he “shall 
get. his name registered” in his;pláée. “It 
is iniportànt, as bearing. üpon* the" crédi- 
bility of’ the respondent's case, to” iótice 
‘that it begins by stating" that the 'éxecu- 
‘tant always remains ill and: ‘has bécome 
about 70 years old. It further states 
"that he has one disciple: only, namely, the 
respondent, and gives as a ‘reason for 
executing the document that it is getieral- 
‘ly seen that after the death. of: the: Mahant 
‘there is always a dispute as.to who will 
“succeed him and in order to- guard against 
any sach dispute in the füture he wishes 
“to make some arrangement. In this con- 
nection .it.shoüld be appointed. oùt that, 
according "to the respondent's case, ‘thee 
Mahani was in perfectly good health ‘until 
about ro days before his: deathe in June 
#1915. "The Will is: datéd the ` 27th Heb- 
.ruary 1915 and the. recital’ that Be now 
-rémàinc always ill supports théappellaüt' 5 
case ind,is entirely at variance with that 
put forward by, the; ‘respondent. “Again, 
if in fatt he had only one disciple, naniély, 
the. tespordent, "ót.is ‘not éasy “to appre- 
ciate’ Why’ there should’ be any “fear. AS to 
'the “appointment of: his” successor. *It 1 is 
“the case 'of both parties’ ‘that if” there is 
only one" chela “he, and ‘he alóne, "has any 
‘right ‘to succeed. "The ‘öne “fact “which 
- appears ‘to ářiše, -with -any teasonable 
“certainty, ont of the niass-of coütrádi&tory 
'évidésee i is that fhe?üppellast Was in fact 


* 
ito 


eof his status. 
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appointed chela of Manohar Dass in March 


| 1898 having “gone to the Asthan in the 


previcus year. If the respondent’s case 
that the appellant never was the chela 
of Manohar Dass is to be helieved it would 
follow that from 1898 up to rgr4 when 


- the respondent says he was appointed 


chela the late Mahant never had any 
batragi ‘chela at all. It is not suggested 
that any person other than the appellant 
was the -bairagi chela during those years. 
It is dificult to believe that such a state 
of affairs could have existed and I am 
satisfied, on the evidence, that the appel- 
lant. was in fact appointed and acted as 
chela from 1898 up to the time of Manohar 


' Dass's death. There are also documents 


in existence executed by the appellant, 
according to his case on behalf of Mahant, 


“in which he describes himself as the chela 


of Manohar Dass. Exhibit 5 is a mort- 


.gage-bond dated the 3oth June roro. 


-The scribe of this document was one Rup 


“Lal Das who was at that time the Patwari 
"of Manohar Dass. 


The appellant is open- 
ly described therein as a bairagi and the 
shela of Manohar Dass. 
to believe that he would have so described 
himself in a document written by the 


- Patwari of the Makant if it were not the 


fact, as at that time no dispute as to his 
right of :uccession had arisen and there 
was no object in giving a false description 
This documert and one 
other of a similar nature were produced 


‘by the appellant himself, all the other 


dccuments being in the-possession of the 
respondent? It was argued that the fact 
of these documents having peen retained 


‘by the appellant showed that they were 


not transactions executed on behalf of 
the Mahant but related to his own private 
affairs. A batragt chela who has renounced 
the world is not in a position to lend 
money on his own account afd I must 
accept the appellant' statement that 
these documents were executed by him as 
a benanidar on behalf of the Mahanti. The 
loans had been re-paid and the documents 
returned to the lender. The importance 
of them, however, is that they describe 
the appellant as the batragi chela of Mano- 
har Dass at a time when there was ño 
reáson for giving a false description, and 
X have no doubt, upon the.evidence as a 
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whole, that the appellant was, as he says, 
the bziragi cheia of the late Mahant. 
It may be that the respondent was also 
appointed in 1914, although the ceremonies 
attending his appointment appear to 
have been somewhat unorthodox. The re- 
spondent was closely related, to the late 
Mahant. He was in fact his nephew, and 
it may be that his relations, as alleged by 
the appellant, were primarily responsible 
for bringing about the execution of the 
document of the 27th February 1915 in 
favour of the nephew. It is possible also 
in the circumstances that the late Mahant 
was not an unwilling party to this docu- 
ment but the evidence with regard to it 
is so unsatisfactory, as I shall presently 
show, that I am not prepared to accept 
it as proof that Mahani Manohar Dass 
executed the document with full know- 


.ledge and appreciation of its contents, 


It is difficult 


Nor does the document alone, if genuine, 
prove that the Mahant for the time being 
had any power of appointment with re- 
gard to his successor. 

The evidence rélating to the execution 
of the document is such as to cast the 
greatest discredit upon the evidence 
generally produced in support of the 
respondent’s case. It is needless to say 
that no Probate has hitherto been obtaincd 
of this document as a Will nor is it propos- 
ed to do so. Its object appears to have 
been merely to provide support for the 
respondent’s claim to succeed to the office 
occupied by his late uncle. The document 
contains a recital by the scribe, Nand 
Kishore Lal Das, that he read out the 
contents of the deed to the executant. 
Nand Kishore Lal Das was not called as a 
witness, but one of the attesting witnesses 
to the Will, Ram Chandra Thakur, called 
on behalf of the respondent, says that 
Nand Kishore did not read out the deed 
to the Mahant. He also states that he 
and all the other attesting witnesses, of 
whom there were 16, signed in the pre- 
sence of the Mahant and the Mahant 
signed in their presence. It is quite ob- 
vious, however, from the evidence of other 
witnesses who were called on behalf of 
the respondent that this document was 
not executed and attested at one 
time but that several of the attesting 
witnesses appended their signatures at 
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the date of registration on the 27th 
: April 1915. In fact it appears from the 
evidence of the Sub-Registrar, whose 
disinterestedness there is no reason to 
doubt, that he first went to the Asthan for 


thepurpose of having the Will registered. 


on the 26th April but was told on that 
occasion that the deed was incomplete. 


He says that he saw the deed and the. 


attestation was not complete and execu- 
tion also was not complete. He, therefore, 
went away and’ came back again the next 
day. On the first occasion he says the 
Mahant's signature was not on every page 
but on the following day all the Mahant’s 
signatures were made before him. He 
then says that he is not very sure about 
the Mahant’s signatures on the first page 
and other pages, whether they were made 
before him. He also says that the Mahant 
was about 50 years of age at the time of 
registration. He was weak on account 
of illness and spoke in a low voice. He 
did not know the identifier and had never 
seen, the Mahant before. The person 
who identified the Mahant on that occasion 
before the Sub-Registrar has not been 
called, and, although the Sub-Registrar 


. himself read a portion of the Will it does, 


not appear from his evidence that it was 
ever read over to the Makant at the time 
of registration. No explanation has been 
given for the non-appearance of the identi- 
fier. 

The respondent at the trial said that 
the Mahan?'s first signature on the Will 
was made in his presence and that all 
the attesting witnesses signed it in his 
presence in the afternoon. ‘This was in 
direct conflict with his evidence given 
earlier before the Deputy Collector in the 
registration proceedings. On that oc- 
casion he said that the Makant s fast sig- 
nature was not made in his presence and 
that the attestation was not made by the 
witnesses in his presence. The respondent 
also says that on the first occasion when 
the Sub-Registrar came he saw*no one 
except the Mahant and that they sat 
together on the same durrie. The Sub- 
Registrar's account is that he tried to see 
the Mahant on that day but failed and 
was. informed by the servant that the 
deed was incomplete. I have already 
referred to Ram Chandra Thakwr's evi- 
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dence of execution and attestaticn. The 
next attesting witness to theWili-who was 
called at the trial by. the respondent is 
Bhup Narain Jha. He says that he 
attested the Will in February and- that 


.the other witnesses signed in his presence. 
‘and the Mahani signed it on every page 


first, which again is at variance with 
the Sub-Registrar’s account. Later on 
in his evidence the witness says that only 
7 witnesses signed in his presence. He 
repeats that the Mahant signed all the 
pages first. Finally in ré-examination 
on the following day he said that ali the 
Witnesses signed in his presénce. Baiju 


.Jha, another attesting witness, was also 


called and said at fi1st that all the witnesses 
sigued in his presence but afterwards in 
cross-examination admitted that only 
7 or 8 witnesses did so. The only other 
attesting witness who was called was 
Baldeo Das,a Fakir and-Mahani of Bhora 
Asthan, and he says that all the witnesses 
attested on the same day in his presence. 
This witness could sign his own name 
but otherwise was illiterate and could not 
read. It is clear from the Sub-Registrar’s 
account that the Will was not complete 
in so far as attestation is concerned and 
that it contained only one signature of 
the Mahant when he first went to register 
it some two nionths after its alleged exe- 
cation by the Mahant, and the discrepan- 
cies in the evidence of the other witnesses, 


Show that for some reason or other they 


were prepared to make out a much better 
case with regard to the Will than that 
which they must have knowi? to be the 


actual truth. Each and all of the respond- ° 


ent's witnesses who claimed to have anv 
M 


knowledge in the matter assert d@finitely | 


that the Mahant was ill for 10 days only 
before his death. Thisis clearly contra- 
dicted. by the recital in the document 
itself. Why they shopld have made this 
statement, unless it were to bolster up 
the authenticity of a document. which 
they knew to be doubtful, it is dificult 
to conceive, and Iam not satisfied upon 
this evidence that even if Mahant Mano- 
har Dass appended his signature to the 
Willhe was aware of, and appreciated, 
the contents. . Ram Chandra Thakur, who 
was the second witness for the respon- 
dent, having stated that Nand Kishore 
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did not’ read. oüt.the Will to: the Mahant, 
-Some: «of the. later -witnessés: stated that 
«Haldar Das, ,desoribedas a very old nian 
: and allegéd.to have-been:a Patwari of the 


f M ahant, «reads out- the walt to him. ‘Haldar 
Das, However, awas. not called: to support 


ithis story. „and:I am ‘not, prepared to be- 
»Kzvesit. Itiis.the appellant Ss: case, ánd 
OnE: “which. is supported- by“a- nütiber. of 
‘witnesses, ` that the- Mahant was an old 
| nani ofzabotit 80 when: he died and that 
for many; months before: his ‘death was 
4quite incapable -of transacting :busiress. 
/They evenigo:so far as to say: that he was 
"Aot án"his» senses, -although I. regard: this 
was yprobably an> exaggeration. I iam 
esatis&ed, -However, that.in-the main the 
“storys told by- the-appellant and his wit- 
nessestas «to' the. state: of the M ahant' S 
“health is-true- and:I,-am.not: satisfied: that 
veven if the Will*were:in ‘fact . signed by 
ichim-he=was: fully. aware of its nature. and 
-contents. ‘Further - the- respondent’ s wit- 
imesses who -'were.‘in ta position to know 
ngo the length of saying not only that thé 


“appellant. was not ‘a: chela ofany sort of 


vtlie date Mahant. but. that. they: had. never 
5séen him about the ‘Asthan “at 
yall. .Phis'story is, to.my mind, palpably- 
-Antrüe.and merely goes to show the length 
to which: these witnesses were prepared 
.torgo-in support of the’. party on whose 


' «behalf they appeared. 


‘Oa: the other hand, Iam not sure that 
“the tappellant vand -many : of those who 
' depose.àn shis*behalf did. not..gobto greater | 
lengths than. the truth would appear’ to 
Justify. “The ‘appellant “himself -unhesi- 
Jtatingly ‘states ‘that mo ‘Will was ever 
"signed by Manohar Das, that uo witnesses 
|ever-wént to the Asihan to attest, it and 
.thatnone.of.the Mahants whose names ap- 
ypearasi attesting witnesses (there weré four 
itn adl) ever went . to. the Satlakha ' ASthan. ' 
“Other ` witnesses who ,had tiot the ‘same 


. tüpportunity-of«knowing:also:state in térms 


‘phat “Manohar Das «never »executed the 
Will; their» reason -being that he was rot 
ein’ a’ fit-state of health- “to. do. so “for some 
idimonths;before- his. death? ` hese witnésses 
talsoistate: that the respondent was never 
«made any kind 6f. chele -by Manohar 
Das and! that.the: isa. bad. Sharactér and 
otha bairagi - Jutta. gi "hast. “The tiúth 
appears to me to be that” both ‘parties 
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‘Were chelas,. The | ‘respondent ‘was ‘dt 
“first a givhiast ` chila- arid afterwards’ was 
appointed a “baiřagi chéla ` ‘about, “ning 
months: before tlie "Mahükt died, “Thrie 
„or four ‘witnesses calléd on be half of” the 
‘appellant were'pirhast: chelas of : Makaht 
"Manóhar/Das. They’ were «vell ^ quallified 
to know. whether the “appellant “was the 
> bairagi chela òr not^ünd' they: all-der ose 
in his favoür in’ this’ tespéct. “Tey also 
“gave eviderice of the čüstgm of the ‘A sthin 
as to the rule of succession “alleged by the 
appellant. There Seéis no tédson ‘to 
doubt: their evidence as‘ to’ the status “of 
‘the appellant. -I am satisfied ‘on the'evi- 


dence that’ the appellant ` was "appointed | 


` bairagi - chela of the late "Mahant im 1898 
dnd that the respondent’ ‘was also appoint- 

| ed. in-Ió14, and I fürthér' ‘find’ that’ the 
‘document ‘of “the 27th | ‘Febriary ‘rors 
cannot be accepted : as'an effective’ hüpotit- 
ment of the tespondent ` as the’ successor 
of, the late Mahant Manohar’ Dass. 

' The question as to Whát' was the custém 
of. succession in ^the Satlakha ASihan: re- 
mains'to' be considered; I "have: already 
‘fotind that the authenticity of the' "Will 
‘is not satisfactorily: proved and rnrast'be 

rejected. “But ‘I “further consider “that 
‘tie évidence of the ‘custom ‘given: on be- 
"hilf of-the appéllant is prefefable’to’ that 
“of the respondent dnd Should be accepted, 
"The evidence on the’ point on éach'side 
is entirely -oral and is supported by: Ho 
-documetits. Both sides are ‘agreed: that 
seven Mahants in all have presided ` over 


‘the ‘Asthan since its institution many - 


vears, probably more than a cehtury 'ágo. 
"They also egrée as to their names, although 


“the second arid third names given ‘by’ the 


appellant are reveised in the order givéu 
“by the respondent. ‘It is the’ ‘appellant’s 
, Case that in each instance the’ sénior thala 
‘succeeded’ his’ Guru ind the’ names ‘ofthe 
chelas” are givén. The respondent “alleges 
that “in ‘thrée inStaricés “a junior “hla 
-süeceedéd, the. last itistaince’ ‘Being thattot 
‘Manohar’ ‘Dass himself ‘who; it’ is | claitisd, 
was” the junior- ‘Chela ‘of “his ‘predecessor. 
"It iszadmitted that” the ‘datiments 2and 
records’ relating" to the ‘Asthan ‘are“in*the 
'respoident’s possession ard 'it'is' reason- 
dble'to, suppose tliat they: "would: dfford 
` Sobie" ‘evidence of tlie: custom “pievailirg. 
“If a jühior chéla-wete rod bythe 
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Makani in tis ‚lifetime, as his, successor 
by:Wiil or deed, such animportant.docu-, 
ment, would , undoubtedly, be, preserved: 
aud, T can, onlv.presume,that, the, absence , 


of all: documents.is due, to.thefact. that, . 
- - - 3 2 » 

. láànfi's witnesses: more ireliable:-as-to:.cuse. 

“tom, I think:the appeal should ‘be allowed- 


ih produced, they,would not..support: the, 
respondent's “case; It, is, admitted; by: 
the respondent that Satlakha issa morosi 
Asikan, that is -to;say, one, in:which, the 

office..of Mahant is hereditary and, apart, 
from, custom, devolves . upon; the chief: 


disciple.of the existing Mahant. If, theres. . 
fore,the respondent, wishes.to. prove. that, . 


some, other mode,of. devolitionds.custome, 

ary: the, onus, rests, on, him. to; prove: it... 
"The.:question. of, the. devolution, of; the. 
: Mahaniship,in a. mo.rost, muth. was; de- - 
cided-a$ long ;ago, as .1839, when the case, 
of Mohunt RamaNooj,Doss v. Mohunt,Debraj 
Doss (1) came before the.Suddar Dewani 
Adaulat in Bengal. ` In the.case the; Court, 
directed.the . Pundit tostate what was the 
law.of, the shastras in regard.toithe.appoint. . 
ment of the presiding -Mahant ofa, 
mourosi muth ; whether. the.-principal, dis-. 
c.ple; of; the, last; Makant should succeed. 
or whether the,existingyMahantwas.compe- 
teat to, appoint:»whom: he.pleased: among 
. the; body, of, his: discipjess, The:reply of. 


the Pundit was: “ Undenthecircumstanges ; ,... 


s;ated. in, the question, , the. pringinal , 


chela.: or, pupil, is entitled: to, succeed, 


on. the. deathuof. the ; presiding, Mahant 
of, a, moxurost,, or: hereditary, much.. If, 
the, principal, pupil be, personally unfit. 
to, succeed, or, be-,disqualified,,by, any: of 
those causes. which, according, to the, 
shastras,, are sufficient fon such disqyale . 


` fication, then. inithat.,.case,, the? presiding. ` 


Mihantshould, during.his lifetime, select. 
one.;propgrly, qualified; from, among his. 
pupils.to si,cceed , him. 


“ The person.so,selected,wilhlsucceed." e. 


No. doubt: different , customs . prevail. 
in, different,.muths, ,and;, where; such, are. 
proved4to .exist; they. must, govern, the. : 
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_ devolution, which, he alleges sand..has ad- 


mitted... that; the» Satlakha:Asthan -is-: one- 
of the description. known es~ mourost: 

Für this reason,also, apart from, the. fact . 
that I consider, the evidence ofthe appele 


and the decree of the Additional Subordi- 
nate Judge-set- aside. 


Mahant Manohar Dassa is,-of no forcevand., 


aer ooo ee p B PUN, 


against ,the, respondent, here. and in ithe. 
Trial Courtu, AU MO 


dwala.. Prasad, J.-I agree, to the: order. 


proposed, - ME 
"ZK, C Atpeal., allowed, 


- 
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DEFENPANTS—RESPONDENTS- 
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order, of succession, But I; apprehend, (secondly) — Custom——Sub-division: of: iown—Chants. 
that in.theabser ^e.oi proobofany special. Mandi, Mattaxt..Mphalla, Lahora City. Salenof 
custom awe ahoule follomsthe. general rule. sg Conn al kaag, rieni Ita peempte e 
1 : Y ubt j des zt m'as nite - id or sub-division, of ‘a, 
laidudown,in 1839 vitis regard, ta. MOUTOST,s town «the-..custom »of- rpre-emption exists-it^must : 
or, hereditary. muths.. The, respondent. ber:treated jasj existing throughout the. whole-ofi 
has,inmy opinion,,for thezeasqnsplready, the,sub.divisiona, [p.i895,;cal.r.].. 1<. 
given, failed to prove the custom as to Sohava., Mal v». Chattu, Mal, 154. P. Ri 1882, 
ae re "wn ELM Ali: Bakhsh: Mahya, 52, Pz'R. 1903; 169 P.I R. 
| 1905 and Muhammad Nawas.K han-v. "Bobo Sahit : 


v 
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Chuni Mandi i$ a part of the Multani Mohalla of 


tne Lahore City and a custom of pre-emption exists. 


in that Mohalia ıp. 895. col. 1.] 

Where the site of a building is sold the owner of 
the building has a right of pte-emption under 
section r6 (secondly) of the Punjab Pre-emption 
Act irrespective of the fact whether the site is a 
shop'or a house. [p. 895, cols. 1 & 2.1 

Second appeal against an order of the 
District Judge, Lahore, dated the 16th April 
1919, reversing that of the Sub-Judge, First 
Class, Lahore, dated the 18th January 1919. 

Mr. Dev Raj Sawhney, for the Appellant. 

Lala Mott Sagar, R. S., and Diwan Mehr 
Chand, for the Respondents. 


JUDGMENT.—The facts of this are that 
on the roth September 1910 one Karim 


. Bakhsh executed a mortgage in favour of 


Allah Din of two portions of land adjoining 
eachother, which may be described as A 
and B. They are situated in the Chuni Mandi 
of the Multani Mohalla of Lahore City. A 
was vacant and the term of the mortgage 
was a period of six years, after which it 
could be redemeed on payment of Rs. 
Regarding B the deed recited that the 
plaintiff had erected a building upon it 
aparently during an earlier lease and that 
ths portion could be redeemed at any 


time on payment of the mortgage charge - 


provided three months’ notice had been 
given to the mortgagee, Allah Din, to en- 
able him to remove his materials. - 
* ‘The sites both A and B were sold by the 
sons of Karim Bakhsh to one Shankar Shah, 
and on the 2nd April 1918 he served the 
plaintiff with notice te remove his amla. 
In May 1918 he brought a suit for 'redemp- 
tion of portion A, that on which no building 
was stapding. On the 6th June 1918 Allah 
Din brought this suit for pre-emption qf 
the whole plot. On the 24th June r918 a 
decree was given for the redemption of A. 
On the r5th August r918 a suit was insti- 
tuted for the redemption of *B which 
was decreed on the gth December i919. 
On the 15th January 1919 an appeal was 
presented from that decree. On the 18th 
January 1919 the suit for pre-emption was 
decreed by the Trial Court. On the .4th 
June 1919 a Compromise regarding the plot 
B was made by which Allah Din agreed 
to remove the materials in three months. 
In the meantime on the 16th April 1919 
the District Judge of Lahoie accepted an 
appeal in ‘the preemption case, and a 
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second appeal was presented to this Court. 
The suit was dismissed by the Distzict 
Judge on the ground that the custom of pre- 
emption does not exist in the Chuni Mandi, 
although it does exist in the Mohalla of 
which it forms a part, and that, jn spite 
of the clear wording of the deed to the 
contrary, the property sold includeda shot. 

The whole of the plaintiffs claim for 
pre-emption depends on the existence 
of his building, inasmuch as he depends 
on section 16 (2) and not on section 16 
(4) of the Pre-emption Act. On this ground 
he obtained an injunction restraining the 
vendee-decree-holder in the redemption 
case from executing his compromise decree. 
The findings of the learned District Judge 
are to be found on page Ir of the printed 
book and are as follows :— 

(2) that the Chuni Mandi is a part of 
the Multani Mohalla: 

(b) that the Multani Mohalla is a re- 
cognised sub-division of the town of Lahore, 
and < 

(c) that the custom of pre-emption esist- 
ed in the Multani Mohalla at the tim 
when the Act came into force. ^ - à 

The site in question is bounded on one: 
side by Chuni Mandi, as is shown by the 
map, but, in spite of finding that the Chuni - 
Mandi is not only a part of the Multani 
Mohalla but is the main street in the Multani 
Mohaila, and although the learned District 
Judge concedes as a “sound proposition 
of law” that one street of a Mohalla cannot . 
be taken into. consideration or excluded 
where a custom ol pre-emption is held 
to prevail throughout the Mohalla in which 
it is situated, still because or in spite of 
the fact that this street (the Chuni Mandi) 
is by far thelargest, most important and 
most homogeneous part. of the Mohalla 
‘and ''seems to- bein the nature of an en- 
closure," he excludes it, makes it into a sub- 
division and holds that the custom of pre- - 
emption does not exist within it. To the 
rulings quoted by the iearned District 
Judge and opposed to this finding may be 


added Muhammad Nawaz Khan v. 
Bobo Sahib (x), Sohava Mal v. Chattu 
Mal (2) and Ali Bakhsh v. Mahya 


` (3), and if there is one thing which is clearly 


(1) 44 P. R. 19033 75 P. L. R. 1903. 
B 154 P. R. 1882. 
(3) 5a P. R. 1903; 169 P. L. R, 1903; 
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established in pre-emption law it is that 
ii in a definite Mohalla or sub-division of 
a town the customof ‘pre-emption exists, 
it must be treated as existing throughout 
the whole of the sub-division. Here ths 
learned District Judge has not held that 
in an outlyingeportion but that in the main 
artery the custom does not exist. He 
has pointed out earlier in his judgment* 
that there are a great number of houses 
in this portion of the city of which it 
would be very difficult to say definitely 
that they are or are not in the Mohalla, 
aud in dealing: with such houses on the 
irregular fringes of this Mohalla, it would 
be hard to lay down whether the custom 
exists or not. There is, however, one 
definite area concerning the whole of which 
there is no shadow of doubt that it lies 
within the Mohalla. This is the Chuni 


Mandi and because it is an enclave—in what . 


sense exactly is not explained nor indeed is 
there any evidence on the subject—it 
is held that this street is to be treated 
as a separate sub-division in flat contra- 
diction of all the authorities and against 
all the principles which the District Judge 
has himself laid down. We find that in- 
asmuch as the property: in suit is in the 
Chuni Mandi and the Cbuni Mandi is a 
part of Multani Mohalla where the custom 
of pre-emption exists, the custom of pre-. 
emption applies to the land in dispute. 
The next point to be decided is, 
whether the land is or is not a shop, 
the finding of the District Judge being that 
it is. The house of the plaintiff adjoins 
the site, and what is proved is that he has 
built an oven on a portion ofe the land 
and that his wife there cooks food 
of the neighbours onpayment in cash or 
in kind. It has been held that 
Bhamba Ram v. Allah Bakhsh (4) does, 
not govern this case ani that, although 
the deed recites the sale ofland only, a 
shop also was included. The’ plaintiff 
Seeks to pre-empt in virtue of owni.g the 
building, whatever the nature of it may be, 
which exists upon the land,and there can 
be no doubt that if he can establish under 
section 6 (2) that he is the owner of the 
building, he has the fir.t and the best right 


(4) 31 Ind. Cas. 19x; 69 P. R, 1915; 155 P. W. 
R. rors. 
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to enforce his right to purchase “he land on 


which it stands and it matt rs not at all- 
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what the nature of that building may be. - 


. But, it is contended forthe respondents, he 
must retain the statutory qualification un- 
impaired until he gets kis decree, 
and because the ‘suit for redemption 


hai been decreed before the suit for pre- ` 


emption, although the decree had not' been 
executed, it is urged that he must be 


‘held to have lost his right in the buildings 


on whi.h his suit depends. His rights in 


the house exist until such fime as the 


materials have not been removed and as- 


the materials are still standing his rig:ts 
still subsist. Counsel has put the matter in 
the form of a dilemma ; he says the land is 


not a shop but the property which it is sought . 


to pre-empt is eq .al to a shop if th» materials 
can be maintained; and, if they cànnot be 


maintained, the plaintiff has no right of pre-' 


emption. The answer to tuis positionis that 
the plaintiff has a right of pre-emption 
of the siteso long as the buildings subsist 
‘and when he has established his right 


^ 


to pre-emption, the right cf the defendants . 
to redeem and to insist on .he removal of: 


the building will disappear, inasm ch as 


he, the mortgagee, having taken th: place of- 


the vendee, will in fact become his own mort- 
gagor. The learned District Judge has 
held that, although he owns the materials 
which he himself placed upon this siie, he 
dozs not own the building because he 
does not own the site. 


There is no force ' 


in this view and Counsel has not seriously : 
è 


attempted to defend it. 
We, therefore, accept' the appeal and 


restore the decree of the Trial Court. ‘The. 
costs of the plaintiff will be paid by the 
defendants throughont. ° 


Z. K. 
Appeal accepied, 
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: .—LAHORE-HIGH COURT: . 
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Sgcoxn.Crvr APPEAL No, 1535:0F I921. . 
jJéine 30; 1922... 
Presents) Ir; Justice Abdul. Raoof. 
UTAMI CHAND AND: OTHERS- 
DEFENDANTS:-APPELLANTS:. . 
VET SiS 
MUHAMMAD BAKHSH; PLAINTIEF:.AND: 
“NTAMAT; DEFENDANT RESPONDENTS: 
Civil, Procedure Codei( Act V-of 1908), O. X LI, 
Yes 25— Issue, remitted „for trial to lower., Appellate . 
Court Remission by. laiter to.Tvial Court, legality of.” 


, Where.an issue is; remitted, by the, High Court . 
for trial to ,the lower Appellate Court under O; 
XLI, r. “25, of the Civil-Procedure Code; the latter- 
has no power iy its return.to remit it to.the.Trial 
Court: The lower; Appellate..Court must. itself, 
comply. with. the. order, o£, the: High; Court. 
delegation. of its duty to the Trial Court renders 
the entire proceedings after, the remand ultra vives. 


Lahoye Bank, Limited. v. Lakhi dun. I9 Ind. 
Cas. 970; 105.,P-. R.. 1913; 242 P. Io R. 19135. 
144&215 P. W. R. 1915, Sabri v: Gáxeshi, I4 À 
235À;: WUN: (1891) 205; 7 ind.iDec.- (N. $.) 387, 
reliéd upon.. 

. Second : appeal : from. a. decree. of, the. 


District Judge, Hoshiarpur,: dated, the. 27th : x 


Aprils rg2t, affirming: that. of, the. Munsif, 
Second Class, Hoshiarpur, dated: the, 15th 


December .1920.. 


. Lala Bakir : Chand, for the: Appeliants. 
-Dry Shuja-ud-Din; for the:Respondents.. 
|. ORDER.— By. my. order ‘dated -the . 8th 


^, December. r92r:I.remittedc; certain issues 


ot 


- accordance with the direction. of. the learned - 
‘Distriat * Judge- recorded: the. evidence: of- 


arrived at by the learned Munsif. 


o the lower:Appellate.Court:under O. XLI, 
1:25, Civil, Procedure Code, for:trial. That 
Court in-its turn remitted those issues to the. 
Court ofa Munsif;.First; Class, and edirected 


it to record* evidence. affd.-forward.it with 


its:opinion..: The, Court of. thes Munsif,‘in 


ceftain witnesses and came.to certain. finde 
ings upon that evidence. The learned :Dis- 
trict: Judge; however, after receipt of the 
findings went into the evidence himself and 
came to a different conglusion from that 
On re- 
ceipt of this finding certain objections were 
filed on behalf of the respondent after the 
period fixed by me. 

On the case coming up.for hearing before 
me Dr. Shuja-ud-Din for theplaintiff-respond- 


. ent has raised the following contention, 


namely, that the lower Appellate Court 
had no power to delegate its duties tc the 
os and Minn therefore, the Munsit had 
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110: authority to, record ie additional.: evin- 
dence in: the. case, or, express anyi opinion - 
upon it. In. support. of.this.contention. the 
learned Counsel. has relied, uponaLakore 
Bank, Limited. Lakhi .Ram.(1) and, Sabri ; 
v. -Ganeshi. (2). _In-both,these;decided cases... 
the . findings : recorded, by. the,-First Court 
were accepted :by thelower-Appellate Court, 
and. it was, held by the:High, Court that all. 
the proceedings , were;-w//za . vires, In: this, 
case there is this distinction. that the lower. 
Appellate| Court has not accepted the opinion , 
of the First Court, but in. principle itis, not,; 
possible. to, distinguish the. case, from, the.. 
reported ;cases.. relied upon. , If, the. lower. 
Appellate Court had no.power.to remit the, 
issues to; the. Court subordinate..to, it for. 
trial, all'the,proceedings must be held to be; 
ulira vires; ‘The-,objectiqn..taken is highly. 
technical;but being-bound..by the. Division.. 
Bench ruling. I must; give. effect. toit. I: 
accordingly remit,the.issues again -to the.. 
lower.: Appellate . Court for, trial T 
to.law. j 


ZK, - Issye--vemitted: 


D) 19 Ind. Cas- 970r 105- Pit Re 19127 242: 
PIT. Ri1913;- 144 & 215 PPW Re dum 
(2).: 14 ,A323:.A 5 M. DA 205;-.7-1nd i Dec: 


(N. 8.) 387. . 
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PATNA HIGH COURT. | 
APPEAL, FROM APPELLATE DECREE No. I040 
OF 1920, 
Deceinber 15, 1922. 
Present -—Mr. Justice Adami. 
DALPHEROO MIAN, AND AFTER HIM 
HAFIZ MIAN, son or DALPHEROO 


MIAN, DECEASED--DEFENDANT— n 


l APPELLANT 
VEYSUS 
BANGALI MALI—PLAINTIFF AND SHAM 
LAL SUNDERHORA AND OTHERS— 
DEFENDANTS—RESPONDENTS. 
“Muhammadan | Law—Gift— Delivery of posses- 
ston. 
in order to compiete a gift under Muhaminadan 
Law the donor must, even if only for a time, aban- 
don possession of the property gifted in favour of 
the donee. fp. 898, col. 2.] 
Azim-un-nissa Begum v. Clement Dale,6 M. H. 
C. R. 455, Bava Saib v. Mahomed, to M. 343; 6 Ind. 
Dec. (N. S.) 944, Bibi Khaver Sulian v. Bibi 


INDIAN CASES.. 


Rukhia Sultan, 29 B. 468; 7 Bom. L. R. 443, relied. 


upon. : 

Where, however, the donor and the donee are 
present on the premises and an intention on the 
part of the donor to transfer has been unequivo- 
cally manifested, no formal entry by the donee 
ot actual physical departure of the donor is neces- 
` sary to complete the gift. [p. 895, col. 2.] 

Shatk Ibrahim v. Sheik Suleman, 9 B. 146; 
5 Ind. Dec. {N. s.) 98, relied upon. 


Appeal from a decision of the District 
Judge, Shahabad, dated the 30th July 
1929, modifying a decision of the Munsif, 
Buxar, dated the ryth July 1919. 


Messrs. .1. B. Mukharji and B. B. Mu- 
kharjt, for the Appellant. 

Mr. Parmeshwar Dayal, for the Respond- 
ents. 

JUDGMENT.—'The plaintiff in the suit out 
of which this second appeal arises sought 
for declaration of title and recovery of pos- 
session in respect of a house in Mouzah 
Barabampur. According to his case Musam- 
mat. Panna received the house from her 
father and in 1905. made a gift of the house 


to her daughter's son, Noor Mohammad, . 


and after Noor Mohammad’s dedth, his 
uncle, Sardar Mian, inherited the proper- 
ties. The plaintiff claimed to have pur- 


chased the house from Sardar Mian in 1418. 


The defence was, that the house formed 
the joint property of Musammat Panna's 
husband, Ajaeb, and- Wali. Mohamniad, 
,and that, after Ajaeb's death, Musammat 
Panua and Wali's ‘son, Dalpheroo, sold a 


57 


' as 
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portion of the house to the defendants in 
order to pay of a mortgage-debt. The 
allegation of the gift by Musammat Panna 
to Noor Mohantmad was denied by the de- 
fendants. 

The Munsif dismissed the plaintiff's suit; 
he held that the plaintif’s case that 
Musammat Panna received the house as 
a gift from her father was false and that 
the house was the property of Ajaeb and 
Wali Mohammad. He found, too, that the 
case of a gift had not been made out, in- 
asmuch as Musammai Panna and Dal- 
pheroo had, so soon after the alleged gift, 
mortgaged the house. He- dishelieved 
the allegation that Sardar Mian had been 
in possession of the house; in fact, he found 
that the ‘plaintiff had not proved the 
exclusive title of Panna, that Dalpheroo 
had been in possession, that Noor 
Mohammad had never been in exclisive 


nossession, and that Sardar. had never 


been in possession; and, finallv, that the 
edeed of gift had been practicelly revoked by 
a transfer to their creditors by Dalpheroo 
and Panna. 

In appeal the learned District Judge has 
agreed with the Munsif that the House 
was in the joint possession of  Ajaeb 


and Wali. In his opinion, however, the 


gift to Noor Mohammad by Musammat 
Panna was a valid gift, and he held that; 
Noor Mohammad was living with 
Musammat Panna, delivery of possession 
by vacation of the hotise or otherwise need 
not be proved. As he had found, however, 
that Panna could only inherit her husband's 
half share of the house, he held that the 


plaintiff could obtain under the gift tg Noor ` 


Mohammad only a half share in the hóuse. 
He, therefore, decreed the plaintiff's suit 
to the extent of a half share in the house. 

After the case had been heard by the 
Munsif a pefition was putin by the plaintiff, 
asking that thé plaiht might be so amended 
as to show a claim only to such share as 
Musammat Panna had in the house. But 


the Munsif, I think, rightly refused to 


grant the petition at that stage, inasmuch 
as it altogether changed the basis of the 
plaintiff's suit. 

The fret contention by Mr: Abani Bhusan 


Mukharji oa kehalf of the appellant is that ` 


the learned District Judge is mistaken in 
finding, that, under the Muhammadan Law, 
a pari 


sė 
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Musammat Panna as widow of Ajaeb would 

"be entitled to, the whole share which be- 
longed to her husband. It is pointed out 
that under the Muhamma an Law the widow, 
if a child wasliving, would be entitled only 
to a one-eighth share of her husband’s prop- 
erty, while a half share would go to her 
daughter, if living, and the residue would 
goto the brother, Wali; so that in no case 
could: Afusummat Panna have gifted to 
Noor‘ Mohammad more than her one-eighth 
share if her daughter was living.. If the 
daughter was living, Noor Mohammad would 
be able to claim a half share of Ajaeb’s 
property as being his mother’s share: so that 
out of the eight-annas share of the house 
belonging to Ajaeb, the five-annas share 
would fall to Noor Mohammad through 
Musammat Panna and his mother, and. 
the other three-annas share of the eight- 
annas would come to Wali. 

“Mr. Parmeshwar Dayal, on behalf of the re- 
spondents, admits that such would be the 
shares and that the District Judge is not cor- 
rect in finding that Ajaeb’s widow would be 
entitled to a half share of the whole 
house: If, on the other hand, at the time 
of Ajaeb’s death, the daughter of Ajaeb were 
no longer living, the widow, Musammai 
Panna, would be entitled to a quarter share 
in the house and the residue would go toWali, 
éhe brother, so that at the most Musammat 
Panna could only have transferred by 
gift a'quarter share of her husband's half 
Share in the house. It is quite alear that 
the Districe Judge wds mistaken in his 


* reckoning of the share falling to Musammat 


Panna which she would: have a right to 
gift to Ber daughter's son. 

nother point taken by Mr. Mukharji 16, 
‘that the learned District Judge.is incorrect 


in his view that it was not necessary to 


show that there was actual delivery of- pos- 
session in order to complete the gift. Mr. 
Macnaghten in his Precedents of Muham- 
madan Law, in Case No. 19 at page 233, 
shows that a gift by a woman to her grand- 
son is legal and valid and cannot be revoked ; 
and in Case No. 22, on page 231 of the same 
work, -it is said: “In books of law it 


is expressly stated that if a person disposed: 
Of by gift a house to another, and continue 
some’ 


himself to inhabit it, or even keep 
part of his property therein, the gift is void 


from the cizcumstance of complete delivery 


* 


[1923 


and possession not having been established." 
Exception is made in that case to the gift 
of a house by a wife to her husband 
in which the parties continue both to 
reside and also exception is made in a case 
of the transfer by a father of his house to his 
son while himself continuing to occupy 
ik; and the only exceptions to the rule 
that there must be actual delivery of pos- 
session seem, according to that case, to be 
the gift of a house by a wife to a husband 
or a husband to a wife, and a gift to sons 
by parents. This case has been upheid in 
the case of Azim-un-nissa Begum v. Clement 
Dale (x). Inthe case of Bava Saib v. Mahom- 
ed (2) it was held that where a Muham- 
madan woman made an oral gift of her 
husband's house to her nephew on the occa- 
sion of his marriage, but subsequent to the 
gift continued to live with him in the house, 
the gift was null and void, as there was no. 
entire relinquishment of the house of the 
donor and the case did not fall within 
the exception allowed by the Muhammadan 
Law. In the case of Bibi Khaver Sultan 
v. Bib? Rukia Sultan , (3) it was held 
that a temporary abandonment of possession 
of a house by the donor would be sufficient 
to show delivery of possession in order to 
complete a gift, and it is shown in that case 
that, for the completion of the gift, abandon- 
ment even for a short time by the donor 
would be necessary. It seems, then, settled 
that in the present case the gift of the house 
to Noor Mohammad could not have been 
made complete, unless Musammat Panna, 
for a time at least, abandoned possession 
in favour gf Noor Mohammad; and it is 
not shown that in this case there was any 
such vacation of the house by the lady. In 
the case of Shatk Ibrahim v. Shaik Sule- 
man (4) it was held that for the purpose of 
‘completing a gift of immoveable property 
by delivery and possession, no formal 
entry or actual physical departure is neces- 
sary ; it js sufficient that the donor and the 
donee are present on the premises, and an 
intention on the part of the donor to trans- 
fer has been unequivocally manifested. 
‘In. this case, beyond the written deed of 
gift, there is no such unequivocal intention 


(r) 
(2) 


KH 


6 M. H. C. R. 455. 
fo M. 343; 5 tnd. Dec. (N. E 944- 
29 B. 408 ; 7 Bom. L. R. 443 

9 B. 146 | s Ind. Dec. (N. 8.) 98. 
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BANK OF MULTAN LD, V. HUKAM CHAND, = - ARAS us 
manifested; on . the» contrary, the donor, LAHORE HIGH COURT. 
Musammat Panna, soon. after her deed of LETTERS Patent ÁPPEAL No. 25 
gift, joined in mortgaging the house which, OF 1922. i 


according to the plaintiff, was wholly hers, - August 3, 1922. ' 

though she had already executed the deed § Present:—Sir Shadi Lal, KT, Chief Justice, - 
of gift. This action of her would tend. to and Mr. Justice Abdul Qadir. 

show that there was no such intention | THe BANK or MULTAN, LIMITED, IN 
expressed as would render unnecessary,- LIQUIDATION, THROUGH MR. N. D. 


the vacation of the house by her. SETHI—OrriCIAI-LIQUIDATOR— 
These are the two chief points in the APPELLANT 

Muhammadan Law which I think form l VEYSUS 

good: ground for finding that the decision - HUKAM CHAND—DEFENDANT— 

of the learned District Judge was not RESPONDENT. 

correct. Companies Act (VII of 1913), s. 235— Limit- 


It remains to be considered whether the Sion Act (IX of 1908), s. ro, Sch. I, Art. 36— 


ie : : : -, Application by Liquidator to recover compensation 
plaintiff . would be entitled in this suit from Directors for misfeasance— Limitation. 


to recover possession of any part of the Section 1o of the Limitation Act applies to cases 
house as being his share. The plaintiff'S of express trust only. It has no application to the 
case was that the whole house had been cases of Directors of Companies, as they ate not 


, : persons in whom the property of the Company 
Musammat Panna’s property under a gift is vested within the meaning of that section.. 


from her father and this case has been  [p.gor, col r.] 7/2 
. found to be false. The plaint rests the Kathiawar Trading Company Limited v. Vir- 
claim wholly on the gift by Musammat chand Dipchand, 18 B. 119; 9 Ind. Dec. (N. S.) 588, 


relied upon. 
e to Noor Mohammad and makes NO © Section 235 of the Companies Act of 1913 gives 
claim on account of the interest inherited no new rights, but simply provides a summary 
by Noor Mohammad or Ajaeb. It is im- mode of enforcing rights which must otherwise 
possible to decide what share Noor Moham- ave been enforced by suit. [p. gor, col. 1.] 


: < | Kumarpuram Sheshadri Dovaswamy v. Peston» 
mad would be entitled to, if any, for there jee Jamesjee Padshah, 5 Bom. L. R. 633, Canadian 


is-no finding. whether Noor Mohammad’s Land Reclaiming and Colonizing Co., In ve, Co- 
mother, the daughter of Ajaeb, was alive ventry and Dixon's Case, (1880) 14-Ch. D. 660; 42 
at the time of Ajaeb’s death. The fact L-T. 559: 28 W. R. 775, relied upon. 


n. ae . An ‘application under section 235 of the Com- 
of the daughter’s existence at the time of panies Act of 1913 to recover compensation from 


Ajaeb's death would make a, considerable an ex-Director of a ‘Company in respect of an ° 
difference to the share to which Noor alleged act of misfeasance or breach of trust is, by 
Mohammad would be entitled ; in fact if she virtue of clause (3) of the section, governed. by 


; , Art. 36 of Schedule I to the Limitation Act, and 
were not alive he would not be entitled to i. jore unless made within two years of the 


anything as a sharein Ajaeb's property. It act complained of. [p. gor, col. 2.] : 
is impossible to allow the plaintiff to change Ramasami v. Streeramulu Chetti, 19 M. 149; 6 
his case altogether from the ‘case made Ind. Dec. (N. s.) 809, Connell v. . Himalaya 


: Bank, Limited, 38 A. 12; A. W. N. (18954 136; 8 
in- the plaint and depend on the case of fad. Dec. (N. S) 712, distinguished. 


the defendants for relief . 2 
: : e etters Patent Appeal from an’ order 
Having found that the gift by Musam- ee by Mr. i Justice Mailen: 
mat Panna to Noor Mohammad was-* on the 11th January 1922, printed as 


not completed by such delivery of pos- 9 2 in Mi 
session as is required by the Muhammadan Ag Py 2 i RE Appeal y 


Law, and having no satisfactory evidence d us - 
on which to decide the hate, 16 any, which Mr. B. R. Puri, for the Appellant. 
Noor Mohammad would have acquired, Babu S. K. Mukerji, for the Respondent, 
I am of opinion that the plaintiff’s case l 
must fail and the appeal must be allowed. EE JUDGMENT. 
The decree of the lower Appellate Court Abdul Qadir, J.—Ihis judgment will 
is, therefore, set aside and that of the dispose of four connected appeals under 
Munsif restored. The appeal is allowed section ro of the Letters Patent against 
with costs. * — the order of Mr, Justice Martineau in Cham- 
Z, K. Appeal allowed, ‘bers. The question for determination in 
e! i : 


a4 
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alt these appeais is, whether they are barred 
by time or not, under Árt. 36 of-the Limi- 
tation Act, os whether any other Article 
is applicable. 
the Bank of Multau, Limited, went into 
liquidation on the i4th April 1918, and 
a liquidator was appointed by. Court. 
He applied in August 1920, under section 
235 of the Indian Companies Act, Vil of 


1913, against Lala Hukam Chand, formerly 
, manager, and the others, formerly Directors, 


of the said Bank, claiming from them various 
sums on the ground that they have been 
guilty of misfeasance or breach of trust. 
The defendants denied their liability on 
facts and also pleaded that the applications 
were barred by time, as they had not been 
brought within two years of the respective 
dates of the. alleged acts of misfeasance. 
The learned District Judge who decided 
these applications, held that the applications 
were governed by Art. 120 of the Limitation 
Act and were within time.. He also held that 
the period of limitation should commence 
to run from the date of liquidation, as 
the winding up brought into existence new 
rights which the Liquidator was entitled to 
enforce. , “He, therefore, decreed certain sums 
against the defendants above-mentioned. 
The defendants preferred appeals to. this 
Court against the decrees of the District. 


' Judge, and ‘the learned Judge in Chambers 


«came to the conclusion that the applications 

were barred. by time, under Art. 36 of-the 
Timitation. Act,. which was applicable to 
these cases. He, therefore, acctpted all 
the appeals? 

The Liquidator has now appealed against 
the said orders, dated. the rith January 
1922, trough Mr. Bhagat Ram Puri, who 
has addressed this Court at length on his 
behalf, while Mr. S. K. Mukerji has argued 
the case on behalf of the respondents. 

Mr. Bhagat’ Ram contends tht section 
235 of the Indian Companes Act, VII of 
1913, confers on a Liquidator the right of 
recovering damages against delinquent Direc- 
tors or- promoters of a Company and is 
meant to safeguard the, interests of the 
investing public against acts of misfeasance or 
breach of trust committed by such Directors 
or promoters. 
taken. by the learned Judge in Chambers 


was to -be-accepted as a sound.exposition . 


of the law -on this subject, its effect’ would 


The facts briefly are, that 


He says -that if the view. 


(1923 - 
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be to make section 235 practically a dead 
letter, because it would be impossible to . 
catch hold of any deli»quent who had been : 
guilty of any misfeasauce or breach of trust 
in relation to the Company ,“ more than 
two years before tbe date of the application 
made against him.’ ‘This imrfunity, it :5. 
added, would encourage dishonest promoters 
of Companies in their wrong doings and 
would lead to serious consequences. it 
must be remembered, however, that the. 
adoption of the view advocated by the learn- 


. ed Counsel would also lead to equally serious . 


consequences, in reviving claims, however 
old, agaiust persons who may be dead or 
gone out of the Company. l 

It is further argued that it cannot be 
reasonably supposed that the Ligislature 
could have intended that time should begin 
to run against a Liquidator even. before he 
was appointed. Reference 'is made to 
Ramasami v. Streeramulu Chetti (x), where 
an application by a' Liquidator praying that 


ə the Directors be ordered to pay over to him 


a sum of money improperly distributed" 
by them among the share-holders, was held 
to be not barred by limitation though made 
three years after the appointment of. 
the Liquidator. Connell v. Himalaya. 
Bank, Limited (2) is also referred to in 

the same’ connection. These decisions, - 
however, cannct help the appellant 
because they were passed. under the 
old Companies Act which contained no 
clause corresponding to the present clause 
(3). of section 235, which makes the Indian 
Limitation Act expressly applicable to an 


. application under this section, “as if such 


application “were a: suit." ‘The reason ex- . 
pressly given in Ramasami v. Streeramulu 
Chetti (x) for the view that Art. 36 did not, 
apply to an application under section 214 
of the old Companies Act of 1882, (which 
corresponded to section 235 of the present 
Act), was that Art. 36 referred only to suits, 
and not to applications and it was to remedy, 
this very*difticulty that clause (3) was added. 
to section 235, at the time when the. 
Companies Act was being amended. 
These applications are now in the same 


" (1) | 19 M. 149; 6 Ind. Dec. [N. 5.) 809. 2. 4 
(4) 18 A. 12; A. W., N. (1895) 136; 8 Ind, Dec. 
(x. 8.),712. E P : 
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position as suits *or the purposes of the- 
Law of Limitation. 

Mr. Bhagat Ràm next contends that, 
assuming that Art. 36 does apply to cases 
of misfeasance, it cannot, in view of section 
IO of the Limitation Act, apply to cases 
of breach of trust. He argues that managers 
and Directors of a Company, incorporated 
under the Companies Act, are in the position 
of trustees and if they are guilty of any 
breach of trust, their fraud could be exposed 
and punished whenever detected, regard- 
less of the time which has elapsed since 
suck breach of trust was coinmittéd. This 
atgument does not appear to me to be 
sound and appears to be substituted for 
another argumént advanced dt a previous 
stage of the case as to the applicability 
of Art. 120, which is not now pressed. It 
has been laid down in Kathiawar Trading 
Company Limited x. Virchand Dipchand 
. (3) that ‘section ro of the Limitation Act 
.does not apply to Directors of Companies, 
- as they are not persons. in whom the Prop- e 
‘ erty of the Company: is vested, as is Coh- 

templated by section ro. This . section 
has been held to apply to cases of express 
trusts only, and I do not think Mr.:Bhágat 
Ram ean successfully invoke the help of 
this section in the present case. | — 

On the main question Mr. Mukerjee 

cites Kwnarpuram Sheshadrt Doraswamy 
v.  Pestonjee Jamasjee Padshah (4), 
.a decision by Sir Lawrence Jenkins, 
-C. J., and Mr. Justice. Batty of „the 
Bombay High Court, in which "the leat- 
: ned Judges have held that section 214 of the 
.Indian Companies Act, 1882, gives no few 
rights, but simply provides a summary 
- mode of'enforcing rights which must other- 
. wise have been enforced by' suit." With these 
remarks I entirely agree and they are. abso-. 
-lutely in accord with what has been laid 
down under section 165 of the Bnglish Com- 
panies "Act, 1862. The casé -of -Canadian 
Land Reclaiming and Colonizing Co., sm ve, 
AG oventry and Dixon’s case (5) is alfo referred 
, to in this connection., This case is- reported 
at page 660 of Law Reports, : ‘Chancery . 
.. Division, Volume. XIV, and, lays’: down 


t 


that “ section - 105. creates; no new 
(3 Ete II9; 9 Ind. Dec. (N. s. 588. 
(4) . 5 Bom. L. R. 633 l 
(5) (1880) 14 Ch. D, "660 ; 43 T.. T. 550: 28 W. 


R. 715, 


.to an action." 
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tights, but üherely provides" “a summary 


.mode of calling Directors to account for 


acts of impropriety for which they are liable 
eIt has nowheré been laid 
down that section 235 is intended to review 
any tights that have already become barred 


_by time, and it is only reasonable that the 


powers: of a Liquidator under section 235 


Should extend to thosé actions only régard- 


ing which it can be shown that there is a 


.subsisting right or liability. I see rio reason, ; 
therefore, to take a different view of these . 


cases from that taken by the learned’ Judge 
in Chambers, and dismiss these appeals 
with costs. 

` Shadi Lal C. J. —-On the rath August 
1920, the  lLiquidator of ‘the Bank 
of Multan made an application under 
section 235 of the Indian’ Companies Act 
(VII of 1913) for the recovery of a certain’ 
sum’ of money from an officer of tlie 
Company in respect of a certain misfeasance 


‘commited by. him in 1910 whén he was 


manager of the Bank. The crucial question 
for determination is, whether the applicatión 
is barred by limitation. Now, l may say 
at once that if an action had been brought 
for compensation against the officer of the 


‘Company it would have been barred by 


time under “Art. 36 of the. Indian Limi- 
tation Act, because the act of: misfeasance, 
which caused damage to the Company, took 
place ten years ago. The learned Counsele 
for the Liquidator invokes section 10 of the 
Indian . Limitation Act which obviously 
has. no application to the case. It is beyond 
dispute. that the rule laid down*in that sec- 
tion, restricts the saving portion of the. 
Statute to express trusts, and it has been ré- 

eatediy held, vide, inier alia, Kathiawar 

vading Company, Limited v. Virchdnd 
Dipchand (3) that the’ Directors of a 
Company are not express trustees as the 


Company’ g$ property isenot vested in them 


within the meaning of the aforesaid section, 

much less can the officers of the Company’ 
be described as trustees as contemplated 
by the section. 

‘I'am, therefoje, quite clear that a suit 
instituted | for ‘recovering compensation 
would be barred under Art, 36, and sub- 
section (3) of section 235 of the Indian 
Companies Act lays down that, for the pur- 
poses of the Indian Limitation Act, an appli- 
cation under tiat section shall be treated 


j * 
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as if it were a suit. The learned Counsel 
for the appellant, however, contends that 
on the winding-up of a Company the Liqui- 
dator is clothed with new sights and is en- 
titled to make an application under that 
section within two years from the date of 
the commencement of the liquidation. To 


this proposition I cannot assent. .It must 


:be remembered that section 235 does not 


create any new rights or liabilities but 
simply provides a summary mode of en- 
forcing rights which might otherwise have 
been enforced by suit. If any authority 
is needed on the subject I would refer to 
the judgment of James, I. J., in Cana- 
dian Land Reclaiming and Colomizing Co., 
In re, Coventry and Dixon’s case (5) which 
deals with the corresponding section of the 
English Companies Act. It is to be observed 
that section 235 does not take away the 
remedy by suit but provides an alternative 
remedy by: which the Liquidator may en- 
force rights in expeditious manner without 
incurring the expenses entailed by a regular, 
suit. 

If I were to accept the contention of the 
appellant I would have to hold that an act 
of misfeasance which was committed a 
hundred years ago, could be raked up by the 


Liquidator after the expiry of a century 


simply because the Company has- gone into 
liquidation. There is absolutely no warrant 
for an absürd position like this, and I have 
no hesitation in holding that section 235 
does not in any way extend the period of 
limitation prescribed for the retovery of 
damages caused by an® act of misfeasance, 
and it is immaterial whether an action is 
brought to enforce the claim or an appli- 
cation ês made under section 235. : 
efor the aforesaid reasons I must dismiss 
the appeal with costs. 


2. K. 


Appeal dismissed. 


 PATNA HIGH, COURT. 
APPEAL FROM ORIGINAL.DECREE No. 36 
OF 1920. 


January 9, 1923. 

Present :—Mr. Justice Das and 
Mr. Justice Kulwant Sahay. 
Maharaja KESHO PRASAD SINGH 

BAHADUR- —PLAINTIFF—APPELLANT 
versus t 

Babu PARMESHRI PRASAD SINGH 

AND ANOTHER—DEFENDANTS— 

, RESPONDENTS. : 

Bengal Tenancy Act (VIII of 1885), ss. 19, 20, 
21, 22, 120— Evidence Act {I of 1872), s. 8-—~Zerait 
land, proof of — Relevant evidence— Occupancy rights, : 
whether can be created by grant — Land purchased by 
landlord from tenant, character of. 

In order to establish that certain land is his 
zerait land within the meaning of section 120 of 
the Bengal Tenancy Act a landlord is entitled to 
rely upon any evidence that may be produced to 
show the assertion of any title on his part and 
communicated to the tenant whether before the 
.2nd day of March 1883 or after that date. All 
such evidence is relevant evidence under the Evi- 
dence Act and is admissible as such, thongh it 
may be that such evidence standing by itself will 
be of small value and will not induce the Court to 
hold that the.land claimed as proprietor’s private 
land is in fact the proprietors private 
land. Jf there is any evidence of an assertion of 
a title on the part of the landlord and communi- 
cated to the tenant before the 2nd day ot March 
‘3883, the matter is conclusive under section 120 
of the Bengal Tenancy Act, but if the evidence 
ds to the effect that there was an assertion of a 
title communicated to the tenant after the 2nd 
of March 1883, that evidence will not be conclu- 
sive on the question whether the land claimed as 
zevait is in fact serait land, although it is open 
to the Court to take that evidence into considera- 
tion in coming to the conclusion whether the land 
S ep as zerait isin fact serait land. [p. 905, cols. 
r & 2.7 

Nilmond Ghuckerbuity v. Bykant Nath Bera, 17 
C. 466; 8 Ind. Dec. (N. S.) 850, dissented from. 

Bhagtu Singh v. Raghu Nath Sahai, 1 Ind. Cas. 
$71 ; 13 C. W. N. 135; 9 C. L. J. 15, approved. 

Section rg of the Bengal Tenancy Act does not 
pretend to enumerate the different modes by which 
tights of occupancy could be acquired at the time 
when the Act came into force; it merely saves 
such rights as had already been acquired. [p. 909, 
col, 2; p. 910, col. 1.] 

An occypancy right is inherent in the status 
of the raiyat and is not the landlord’s to grant. 
[p. 910, col. al 

There is nothing in either section 20 or section 
21 or in any other section of the Bengal Tenancy 
Act which provides that a right of occupancy 
can be acquired either by grantor by contract, 
[p. 910, col. 1.] | 

Ottter.—There is no indication in the Bengal 
Tenancy’ Act that if, as a result of the bounty of 


the landlord, a person acquires a right of occupancy 
. > . 
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in the serait land, there is, as a consequence of 
such bounty, the conversion of the zerait land into 
raiyati land. |p. 910, col. 2.] 

Whenever a question is raised as to the character 
of any land purchased by a landiord from a ten- 
ant, the enquiry'must be directed to ascertain the 
original character of the land. Ifit was initially 
raiyati land, the landlord in getting khas possession 
cannot treat it as his zerait, for to permit him to 
do so would be to allow him to increase his stock 
of zerait land, which it was the object of the Bengal 
Tenancy Act to prevent. But where it is proved 
that the land was zeraitland within the meaning 
of section 120 of the Bengal Tenancy Act, the land, 
on coming into the khas, possession of the landlord, 
regains the character which it once possessed. 
[p. 9117, col, 1.] | 

Appeal from a decision of the Subordi- 
nate Judge, Second Court, Shahabad, dated 
the 27th August, 1910. 

Messrs. P. K. Sen, A. Sen and Nirsu 
Naravan Sinha, for the Appellant. l 

Messrs. Parmeshwar Dayal and Rat Bepin 
Bihary Sharan, for the Respondents. 

JUDGMENT. 

Das, J.—This was a suit by the 
appellant: to recover possession of certain 
lands at present in the possession of de 
fendants and for mesne profits. The dis- 
puted lands admittedly lie within the 
plaintiff's Zemindari, and it is the plaintifi's 
case that they are his Zerait lands in which 
the defendants could not inlaw, and have 
not in fact, acquired a right of occupancy. 
The defendants resisted the plaintifi's suit 
on the ground that they have acquired 
such a right in the disputed lands. It 1s 
not disputed that the Raj, of which the 

plaintiff is the proprietor, settled the dis- 
puted land with Babu Kesho Prasad 
Singh, the father of the defendants, for 
seven years, from 1309 to 1385, by a lease 
dated the 25th November 1902. It is also 
not disputed that upon the expiry of the 
lease the lands were again settled with the 
defendants by a lease dated the 8th Decem- 
ber 1968 from 1316 to 1324. The defend- 
ants have, accordingly, been in possession of 
the disputed lands for over 12 years and 
have undoubtedly acquired a rjght of oc- 
cupancy therein, unless the plaintiff is 
right in his contention that the disputed 
lands are the proprietor's private lands 
within the meaning of section r20 of the 
Bengal Tenancy Act. The learned Subor- 
dinate Judge has come to the conclusion 
that the plaintiff has failed to prove the 
serati character of the lands and has aç. 


v. 


cordingly dismissed his suit. 


In order to succeed it js necessary for- 


the plaintiff to prove either that the dis- 
puted land was cultivated:b} the proprietor 
‘himself as zemit with his own stock or by 
his own servants or by hired labour for r2 
continuous years immediately before the 
passing of the Bengal Tenancy Act, or that 
the land is recognised by village usage as 
proprietor’s private land. It is not the 
case of the plaintiff that he or his prede- 
cessors-in-title cultivated the disputed 
lands as geratt lands with his own stock, 
or by his own servants, or by hired la- 
bour for x2 continuous years immediately 
before the passing of the Bengal Tenancy 
Act. But the plaintiff contends that the 
disputed lands are recognised by village 
usage as proprietor’s private land. The 
Bengal Tenancy Act has laid down certain 
rules for the guidance of the Revenue O- 
cers for the determination of the question 
whether the lands claimed as proprietor’s 
private lands are in fact proprietor’s private 
lands. These rules are to be found in sec- 
tion 120, paragraph 2 of the Bengal. Tenancy 
Act and are as follows :— 

“In determining whether any other land 
ought to be recorded as a proprietor’s 
private land, the officer shall have regard 
to local custom, and to the question whether 
the land was, before the secondday of March, 
I883, specifically let as proprietor's private 
land, and to any other evidence that may 
be produced; but shall presume that land 
is. not g proprietor’s private land until the 
contrary is shown." . 

In paragraph 3 it is provided that, 
“if any question arises in a Civil Court as 
to whether land is or is not a pioprietor's 
e private land, the Court shall have regard 
to the ruleslaid down in section 120° for 
the guidance of Revenue Officers. ” 

It has been the subject of some contro- 
versy in'our Courts ‘whether the ‘circum- 
stance that a ldndlord has, subsequemt to 
the second day of March 1883, specifically 
let out the land as his private land can at all 
be regarded by the Courts as relevant 


evidence us coe ing within the words “ ahy 


other evidence that may be produced.” 
In Nilmont Chuckerbulty v. Bykant Nath 
Bera (1) , it was held by the Calcutta High 


(i) 17 C.466; 8 Ind. Dec. (N..s.) 850. 
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Court that . such evidence is wholly * 
irrelevant and should not be considered 
by the Court. Their Lordships in the 
course of their*judgment state as follows :—— 
"“ It seems to us that in enacting that 
sub-section, the Legislature had before it 
the attempts which might be expected on 
the part of landlords to frustrate the 
intention of the Legislature, as asserted 
in the Draft Bill laid before the 
Council for consideration, to extend the 
occupancy rights of tenants _ before the 
measures ithén declared to be in con- 
templation became law; and, tlierefore, the 
particular date, the 2nd day of March 
1883, the date on which the Draft Bill 
was published in the Gazette, and leave 
was obtained to introduce the Bill into the 
Council, was declared to be the latest date 
on which there should be free action on the 
part of Zemindars to assert their private 
rights, so as to prevent the accrual of special 
tenant rights.. It was accordingly declared 
that it was a material point, in the considera- 
tion of such a matter asis now raised in 
appeal before us, whether the particularlands 
were before the second day of March 1883, 
specifically let as the  proprietor's private 
lands. Fromthis, we may take it, that it was 
intended that regard should be had to any de- 
claration made before that date by the land- 
lord and communicated to the tenants in res- 
pect to the reservation of the proprietor's 
right over the land as his private iand, In 
this view, we think that the following words 
in that sub-section ‘any other evidence 
that may be produced, must mean any 
Qther evidence tending in the same direction 
"that may be produced to show the asser- 
tion of any title on the part of the proprietar, 
and communicated to the tenant before, 
that date. " NE 
In my opinion, a is nothing insection 


- 120 itself to cut down. the generality of the 


expression ''any other evidence fhat may 
be produced” used by" the Legislature 
in section 120, paragraph 2 of the Bengal 
Tenancy Act. If it were the intention of 
the Legislature to exclude such evidence as 
way be furnished by the daalings between 


landlords and tenants. subsequent to the 2nd - 


day of March 1883, it should have expressed 


. that intention in more clear terms. As 


section 120 stood at the time when the Act 
was passed, it allowed the Court to consider 


‘any other evideuce that may be niga” 
in-connection with the" question whether 
the land claimed as zeratt was in fact zerait. 
The Evidence Act deals with the question 
what evidence is relevant -evidence ; and, 
in my opinion, there is no power in the Court 
to reject any evidence as imelevant evi- 
dence, if the landlord offers evi- 
dence, and the Evidence Act says that 
it is relevant evidence. This was the view 
which was taken by Mr. Justice Mitter 
in thé case :-f Bhagtu Singh v. Raghu Nath 
Sahai (2). He was definitely cf opinion 
that section 120 does not exclude evidence 
which under the Evidence Act is relavant 
evidence. But it is suggested that, quite 
apart from the question whether Mr. Jus- 
tice Mitter was right in the view which he 
expressed in the case of Bhagiw Singh v. 
Raghu Nath Sahai (2) the Legislature by the 
stibsequent amendment of the Act, has 
specifically stated that such evidence 
is not to be regarded by the Courts as rele- 
vant evidence on the question whether 
“the land claimed as zerait is in fact zerat. 
This amendment has been carried out by 
enacting a new paragraphin section 120 
of the Bengal Tenancy Act, paragraph 2A, 
which runs as follows :— 

“Notwithstanding anything contained in 
any agreement or compromise, or in 
any decree-which is proved to his satisfac-. 
tion to have been obtained by collusicn or 
fraud. a Revenue Officer shall not regard any 
land as a proprietor's privateland, unless | 
it is proved to be such by satisfactory evi- 
dence of the nature described in sub-section 
(x) or sub-section (2). " 

Now, itseems to me that a demise on the 
footing that the land demised is the proprie- 
tor's private land is hardly an agreement 
or compromise within the méaning cf the 
terms as used in paragraph 2À ; but quite 
apart from any other consideration, it seems 
to me that the agreement or compromise 
which the Revenue Officer is not to regard 
is an agreement or compromise made be- 
fore the Revenue Officer in a proceeding 
connected with the Record of Rights ; and, 
but for the difficulty arising from the comma 
being placed after the word “compromise” 


(2) 1i Ind. Cas. 571 ; 13 C. W. 5,135: 9 C, R. Jo 


Yay o 


and not after the word “ decree,” I should 


feel inclined to holfl that before a Revenue : 


Officer disregards an agreement or compro- 
mise, he must be satisfied that it was obtain- 
ed by collusion or fraud. ‘The object of the 
new sub-section was, as the report of the 
Select Commi£tee on the Bill of 1907 makes 
clear, to assert the principle that agreements 
or compromises made before a Revenue 
Officer should not, be held to affect the: 
rights of third parties. It was thought 
that the question whether the land is pro- 
prietor'ss private land affects not merely a 
tenant for the time being but also all 
future occupants of the lands, and the 
Legislature considered it desirable 
to safeguard their interests as far as possible. 
But it is one thing to frame rules for the 
guidance of Revenue Officers, it is another 
thing to tell the Civil Courts that they are 
not to regard as evidence that which is 
evidence under the Evidence. Act. The 
last paragraph of section 120 undoubtedly 
says that the Civil Court is to have regard 
to the rules laid down in section 120 of thee 
Bengal Tenancy Act for the guidance of 
the Revenue, Odicers whenever any question 
. arises in a Civil Court as to whether land is 
or is not a proprietor’s private land, but 
there is nothing in section 120 which tells 
the Civil Courts definitely and clearly that: 
they are to exclude from their consideration 
that which is relevant evidence under the 
Evidence Act, and which they are bound 
to regard under séction 120 paragraph 2 
of the Act. 
is entitled to rely upon any evidence that 
may be produced to show the assertion of 
auy title on his part and qommunicated 
to the tenant whether before the 2nd day 
of March 1883 or after that date. All 
such evidence is relevant evidence under 
the Evidence Act and is admissible as such, 
though it may be that such evidente 
standing by itself will be of small value 
and will not induce the Courts to hold that 
the land claimed as proprietpr's private 
land isin fact the proprietor's private land. 
If there is any evidence of an assertion 
of a title on the part of the landlord and 
communicated to the tenant before the 2nd 
day of March 1883, the matter is conclusive 
under the Bengal Tenancy Act; but if the 
evidence is to the effect that there was 
au assertion of a title communicated to 
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In my opinion, the landlord . 


905 : 


the tenant after the 2nd day of March 1883 
that'evidence.will not be corfclusive on the 
question whether the land claimed as zerait, 
is in fact zerai! land, although, as I suggest, 
it is open to the Court to take that eivdence 
into consideration in coming to the conclu- 
sion whether the land claimed as zerati is 
in fact zerait land. 

The dealiags of the plaintiffs or his predeces- 
sors-in-title with the disputed lands are 


_as- follows:- 


In oraboutthe year 1843, the Raj set- 


' ted certain lands, including the lands set out 
in Schedule A annexed tothe plaint’ with ` 


the Government for the purposesof a stud. 
There is evidence that the Government 
through its officers used to grow oats on 
the lands demised and was in possession 
of about 30 years. In 1873, the Govern- 
ment surrendered these lands to the Raj. 
in the same vear the Raj settled the Sche- 
dule A lands with one Mr. Fox by a.lease 
from 1873 to 1884. In 1884 the Raj grant- 
ed another lease to Mr. Fox from 1884 to 
1892. Sometime in 1897, in consideration 
of valuable services rendered. by Mr. Fox to 
the Raj, the Raj. conferred occupancy rights 
in the lands.demised upon Mr. Fox. In 
1895, the Raj brought a suit. being suit 


“No. 10 of 1895, against Mr. Fox for «arrears 


of tent from 1209 to 1302. The Raj 
recovered a rent-decree as against Mr, Fox 
and in execution of that decree caused 
the lands in dispute to be sold, and pug- 
chased the lands at the auction sale heid 


on.the 2nd of March 1896. The Raj then ` 


settled " the schedule A lends with one 
AkhouriRam Adaraj Singh from 1897 t 
190r. Meanwhile the Schedule B lands ha 
come outof the water, and had become fit 


„for cultivation ; and in 1902 the Ħaj settled 


the disputed lands with Kesho Prasad Strel, 
the father of the defendants, for seven yeais 
from 14902 to 1908 , and in 1909 the Raj 
executede another lease in favour of the 
defendants which expired in 3324. , 
Now,it will appear that thovgh the Raj 
has not been in actual cultivating possession 
of the iands from 1843, it has always let ont 
the lands fog terms of years, and that 
though tbe Government was in possession 
under the leases for about 32 years, it was 
not suggested that any right of occupancy 
was acquired in the disputed lands by the 
Government. “In the earlier documents the 


lands are described as diava lands; and 
though diava*iands are not by operation 
of law zerait lands, there is sufficient iu the 
literature comnected with the Bengal 
Tenancy Act to indicate that there were 
local customs in various parts of Bihar 
under which diara lands were recognised as 
zerait lands. Indeed the papeis which 
have been' published under the authority 
of the Government relating to the 
Bengal Tenancy Act establish that the 
Bihar Zemindars pressed before the Govern- 


ment the importance of saving such local 


customs as recognised lands as proprietor’s 
private lauds, and the provisions in the 
Act saving the local customs was a conces- 
sion to the Bihar Zemindars, whocontended 
that local customs would in many places 
support their claim where they might other- 
wise fail to establish the zerail character 
of the land. The Bengal Tenancy Act has 
certainly conferred special privileges on 
the landlords in regard to the diara lands, 
and it seems to me that, apart from any 
other consideration, the community may 
regard the diara land as the proprietor's 
private land, since it is not land in which 
auy tenancy rights have ever been exercised. 


I an, of course, not considering the 
case where such land is identifiable 
with previous existing tenancy  lauds, 


and, of course, I am not suggesting that 
such land, where it is not identifiable 
with previously existing tenancy lands, 


is by law proprietor’s private lands. All 


that I suggest is that it is likely that local 
customs may give such,land to the land- 
lord as his *erast, if it is not identifiable 
With previously existing tenancy land. 
I do not regard the history of the dealiugs 
of the disputed lands by the Raj prior to, 
the passing of the Bengal Tenancy Act 
as establishing the case of zevait; but I 
think that it makes the case of the plain- 
tiff a probable ones It is quife certain 
that certainly up to thé passing of the 
Bengal Tenancy Act no one had claimed 
a tight of occupancy in these lands, although 
they were constantly let out to tenants. 
Mr. Fox himself was in poseession of these 
lands from 1873 to 1396. In Igor, the 
Raj solemnly conferred upon Mr. Fox a 
right of occupancy in these lands. Now, 
it will be noticed that in 1891. Mr. Fox has 
already been in possession: of the disputed 
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lands for over 12 years, and if a right of occu- 
pancy could be acquired in these lands, 
Mr. Fox had certainly acquired it. Now, 
if Mr. Fox was aware of the fact that the 
lands were not the proprietor’s private lands, 
it is certainly remarkable that he should 
have asked the Raj to confer a right of 
occupancy upon him in these lands. I shall 
have to consider the effect of the trans- 
action by which the Raj recognised Mr. 
Fox as au occupancy tenant, aud whether 
such recognition had the effect of convert- 
ing the zerait lands into. ratyati lands, but 
it is necessary- at this stage to point 
out that the transaction between the Raj 
aud Mr. Fox makes the case of the plaintiff 
antecedently probable. 

I now come to the actual evidenee pro 
duced by the plaintiff to establish the zeratt 
character of the lands. The evidence cort 
sists of certain Rkabulivais executed in 
favour of the Rajand of the proceedingsin 
certain suits instituted by the defendants 
against Parbhu Upadhya and others. Ex- 


* hibit 5 is the Rabuliyat executed by Mr. Fox 


in favour of the Raj on the 21st June 1883. 
By this document Mr. Fox covenanted with 
the Raj that on the expiry of the lease the 
Raj would be entitled to the land as its 
seer zerait. In my opinion, the declaration 


- made by Mr. Fox before the passing of the 


Bengal Tenancy Act is important evidence 
in favour of the Raj; though the covenant 
would have been conclusive if the demise 
had taken place on or before the 2nd day 
of March 188. The learned Subordinate 
Judge thonght that the document was 
not properly proved, as only a certified copy. 
was produced, and neither the record-keepet 
nor the smoharrir, who made a search for the 
original, was called to prove theloss of the 
original document; but the learned Subor- 
dinate Judge did not reject the document 


when it was tendered. P. W. No. 5 
has given some evidence in support 
of the plaintifl’s case that a search 


was made for the document. The objec- 
tion of the learned Subordinate Judge is to 
the mode of proof and not to the relevancy; 
and, in my opinion, it was the duty of the 
learned Subordinate Judge to reject the 
document if he thought that the proof was 
insufficient. If he had rejected the docu- 
ment on, the ground that there was no 
proof as to the loss of the original, it would 
e 
\ 
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have been open to the plaintiff to adduce my opinion, the allegation was a necessary 


proper evidence to prove the less of the 
original document. That course was not 
adopted by the learned Subordinate 
Judge, and, in my opinion, the document 
having been admitted, it is not open to the 
defendants to contend that it was not 
properly admitted in evidence. The next 
document is 
Kesho Prasad Singh, the father of the de- 
feudants, on the 25th November 1902. 
` By this transaction the lands were speci- 
fically let out as zeratt lands, and the tenant 
acknowledged the demised lands to be the 
zevait lands. The other kabultyut was 
executed by the defendants through 
their mother on the 8th Deceinber 1968. 
Here again the lands were specifically let 
out as zerait land. In mv opinion all 
these Rahuliyats are undoubtedly evidence 
in favour of the plaintiff; thcugh I quite 
agree that if these kabuliyats stood by them- 
selves and if there was nothing eise in the 
case, they would be quite insufficient for 
the purpose of establishiny the plaintiff's 
case. | 

I now come to the most important evi- 
dence in favour of the plaintiff. In roro 
the defendeuts had to institute certain 
suits against certain persons who were un- 
doubtedly the tenants of the Dumracn 
Raj and who had encroached upon por- 
tions of the disputed lands and asserted a 
tight of occupancy in these lands. There 
were vatious criminal proceedings  pre- 
liminary to the civil suits, and it appears 
that in a proceeding under section 107, 
Criminal Procedure Code, the present de- 
fendants were defeated. They accordingly 


filed suits to eject these persons from 
the disputed lands, and they alleged, 
in their plaint that the lands were 


zevait lands and were recognised as such by 
village custom. It was argued before* us 
that it was wholly unnecessary for the 
defendants, who were the plaintiffs in those 
suits, to make. a case that the lands were 
recognised by village custom as zerait 
lands, and that in any case am admission 
made on behalf of the defendants, who were 
then minors, ought not to bind them in this 
suit, and it was strongly insisted that a 
guardian can make no admission so as to 
bind the minors, ifthe admission is preju- 
.dicial to the interests. of the minors. In 


a kabuliyat executed hy 


allegation and was essentialevo the case of 
the defeudants. It must he remembered 
that the persons against whom those suits 
were brought were undoubtedly the tenants 
of the Raj, and were actually in possession 
of the disputed lands. "Their case was that 
they had been properly inducted into the 
lands, and that they had acquired 
a right of occupancy in the lands. The 
defendants, the plaintiffs in those suits, 
were in this difficulty that if those. persons 
proved their settlement, the judgment of 
the Court would undoubtedly be in their 
favour, unless it could be shown that, the 
rights of occupaacy could not be acquired in 
those lands. It was, theretore, necessary for 


.them to allege and prove that the lands were 


zevait lands in which rights of occupancy 
could not be acyuired. Nor do I lock 
upon the allegations as admissions which 
should not bind the minors: An admission 
which ought not to bind a minor is an ad- 
mission suggesting an inference whick 
prejudices the case of the minors in the 
proceediugs in which the admission is 
made. But though the allegations madein 
those suits are undoubtedly prejudicial to 
the defendants in this suit, they were mate 
in their interests in those. suits, and, as I 
have said, they were essential to the success 


. of their suits. 


It was then suggested that those allega- 
tions were introduced into the plaints in 
the interest of the Raj bv Brahamdeo 
Singh, who was the Tahsildar of the Raj 
and was the karbardaz of the defendants. 
Not only is there not an iota of evidence 
in support of this ailegation, but tHe 
surrounding circumstances are wholly in 
‘favour of the plaintiff. The Raj was then 
in the charge of the Court of Wards, aad it 
is improbable that the Coliector should 
have entered into a fraudulent conspiracy 
with Berhamdeo Sjngh for the purpose 
of establishingethe zeraii character of the* 
land. In my opinion, the allegations 
made by the defendants in those suits 
strongly support the case of tbe plaintiff 
that the disputed lands are recognised by 
village custom as proprietor's private lands.. 

Exhibit 7 is the judgnient of the Subordi- 
nate Judge in those suits and it shows, 
not only that an issue was raised on the 
question whether the lands claimed in those 


‘before that, the 
- gerait." 


fand was 


héld that “at the, time of the stud and 
lands were -trictly 
Noedoubt that the Court also 
held that Mr. Fox had acqatired a right of 
occupancy in these lauds; -but the finding 


. of the Court is definite that the lands were 


initially zerait and were undoubtedly zerait 
at the time of. the passing of the 
Bengal ‘Tenancy Act. I shall presently 
consider the effect of the transaction by 
which the Raj recognised Mr. Fox as an 
occupancy tenant; but it is necessary 
to point out at this stage that not only 
did the defendants make the definite case 
that. the lands were the zerait ot the Raj, 
but that the Court found in favour of the 
defendants and gave them a decree for pos- 
session on the footing that the lands were 
initially the zerait of the Raj. In my opin- 
ion; the plaints filed bv the defendants. in 
those suits, Exhibits 6, 6A, 6B, and 6C, the 
judgment delivered by the Subordinate 
Judge in those suits, Exhibit 7, together 
with the Aabuliyuts,; Exhibits 2, 3 and 5, 
are sufficient for the purpose of establish- 


_ing the plaintiff's case that the disputed 


lands are the proprietor’s private lands in 


^ Which the defendants could not acquire 


a right of occupancy. 
Now, how do the defendants meet the 


' case of the plaintiffs ? "They have adduced . 


no evidence ‘whatsoever, either -oral or 
documentary ; but they contend that 
the transaction by which the Raj con- 
ferred the status of occupancy tenant on Mr. 
Fox operated as a conversion of the 
zevait land itto the raiyati laud, if- the 
ever the zerat land of the 
proprietor's, which, of course, they dispute. 
They strdhgly rely upon 


that the Raj sued Mr. Fox as au occupancy 
tenant; and they contend that the whole 
transaction, ending with the purchase of the 


occupancy holding by the-Raj, shows that 


‘the Raj lost: its title to the land as zerau 


land by treating it as raiyati laud. | 

Mr. P. K. Sen, to whom, we are much 
indebted for his very interesting argno 
ment, contends, on the other hand, 
that an occupancy right is the creature of 


"Statute arid that such right could not be con- 
- ferred-on Mr; Fox and that the transaction 


b] 


* 
a 


" KESHÓ PRASAD SINGH V, PARMESHRY PRASAD SINGH., 
1Suits were zai iands, but that the Court 


esary to enter 


the act of the g 
-Rajén conferring the status of an occupancy 
.tenant upon Mi. Fox and upon the fact 


. .". (1923. 
was wholly incffectual . SO as to bring that 
right into existence. 


that there is no fcttudation for the agement 
that the Raj by its conduct threw the zeralt 


He also coutends . 


land into the stock of razyati land, and that, ` 


assuming that the transaction was valid 
in so far asit conferred a right of occupancy 
in the lands upon Mr. Fox, its effect was. 
aot to convert the land inte raiyali land, 
though it may be that Mr. Fox and all 
persons claiming through him might. 
have defended their title as occupancy 
tenants against any attempt on the part 
of the Raj to eject them. 
raised the auestion whefher a grant by the 


landlord is recognised by the Statute as one 


of the modes hy which occupancy rights are 
brought into existence. The Regulations of 
the Bengal Code dealt with only two classes 
of ratyats,. the khud-kasht and ` patkasht. 
The  khud-kasht raiyat of the Regula- 
tions was a cultivator. who held lands 
as an agriculturist in the. village in which 
he had his fixed residence. It is unneces- 
into an investigation as 
to the origin of these vatyais: but it is 
more or less accepted now that a khud-kasht 
raiyati was a member of the community 
comprising the village, cultivating land 
of the village, having his homestead in the 
village. It is quite certain that his rights 
were riot acquired by the contract between 
him and the landlord, but were inherent 
in his status, ahd that the status wes ac- 
quired by residence and not by any grant. 
A patkasht ravyat, on the other hand, was 


The argument 


a tenant who held the land in one village ` 


residing in another. His rights were such 


ree 


as were confegred on him by contract. He ` 


had no status, and the Bengal Regulations 
did not attempt to afford any protection 
to him and he was liable to be ejected at 


the end of any agricultural vear, or at the 


tetmination of his lease. This was the po- 


sition when Act X of 1859 came into ^oper- ^: 


ation. It abolisted the distinction between 
khud-kasht and patkasht r-tyats, and brc ught 
into existence three classés of ‘tenauts, 
namely (1) ratvats holding at fixed - rents 


from thetime of the Permanent Settlement, ` 


(2) raiyuts holding land for periods exceed- 
ing I2 years who for t' é first time w.re 


called occupancy ratyais, aud (3) ‘non-occu- | 


pancy raiyais holding for periods of less 


.thau I2 years. The &hud-hasht ratyats fell 


` 
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within either the first or the second class, 


"but it is obvious that the Lazislature hav- 


ing deliberately made up its mind not to 
apply tae test of residence, the Act operated 
as a great hardship on ratyats who were 
undoubtedly resident ratyats but: who, had. 
not, completede their 12 years of residence 
or who had been shifted from holding to 


lishment of a substantial peasant proprie- 
tary should enhance, and not depreciute 
the value of an estate. _ 
however, connected with the concession 
of such a power, inasmuch as'it might be 
used as a means of bargaining by Zemindars 
with parties whom they wished to favour 
on receipt of valuable “consideration, 


holding so as to prevent them from acquir-°. and of defeating accrual of the right of 


ing the status of occupancy tenants. But 
even under Act X of 1859 the rights of 
occupancy were the incidents of status, 
. the status acquired by cultivating the land 


for 12 years and paying the rent payable. - 


on account of the same. There is no sùg- 
gestionin Act X of 1859, that. such a status 
could be conferred by grants: and indeed 
in the long and careful investigation that 
took place preliminary to the introduction. 
of the Bengal Tenancy Act, it was ascertained 
. that ‘‘ the law”, that is to say, the law up 


to. the passing of the „Bengal Tenancý Act, 


“ was silent as to the acquisition of such: 


rights by contract", (see paragraph 36. 
of. the Rent Commissioners’ report). It 
is important to remember that provision 
was made in section 48 of the Draft Bill 
of Sir Ashley. Eden: for acquisition of occu- 


pancy rights by grants, but that the Act’ 
as, finally passed did not contain such a. 


provision, In this connection itis interest- 


ing to.turn to the letter No. 972T, dated. 
the 27th. September 1883, from the, Offi- 


ciating. Secretary to. the Government of . 
Beagal, Revenue Department, to the: 
Secretary to the Government of India, 
Legislative. Department. This. letter will 
be, found. at. page 215 of the “ Selection. 
from Papers relating to. the. Bengal Tenancy 
Act, 1885,” 
tariat Press, and the passage which I am. 
reading, will be found: in paragraph 12, of the, 


letter at page 228. Dealing with section. 48, 


of the Draft Bill and with the. objection to 
. the retention thireof in the Statute book, 
the Bengal Government said. as follows:- 
A With regard. to: section 48, the Govern- 
ment of. India will perceive. from ^ the.local 
I ports that -some officers oppose. the re- 
tention of the section in the Bill, because, 
for instance, it might be made the means 
of depreciating the value of an, estate sold, 
for arrears of revenue: To, this.view by it- 
self the Lieut, an nt-Governor does not. attach: 
mu importance, because the estab- 


-published. by the Bengal Secre- 


occupancy of the rightful cultivator who 
may have been in possession for I0- or II 
years. Mr, Rivers Thompson agrees with 
the Hon’tle Mr. Reynolds in thinking that 
the occupancy right, being inherent in the 
status of the aiyat, is not the landlord’s 
to grant; and further, that no necessity 
has been made out for introducing into the 
Bill a principle which is foreign to the law 
of Bengal." 

I now come to the 
Act and in dealing with the relevant sec- 
tions of the Bengal Tenancy’ Act, it will 


be necessary to bear in mind that the ac- | 


, quisition of occupancy rights by grant was, 


“up to the passing, of the Bengal Tenancy. 


Act, foreign to the law of Bengal..  Sec- 
tion Ig of the Act runs as follows:— 

“Every raiyat who, immediately before 
the commencement of this Act or the Ben- 
gal Tenancy (Amendment). Act, 1907, 
has, by the opreation of any enactment, 
by custom, or otherwise, a right of occupancy 
in any land, shall, when that Act Or, 
the Bengal. Tenancy (Amendment) Act,” 
1907, comes into force, have a right of 
-occupanoy in that land. 


This section S no more than save and 


preserve such rights of occupancy as were 


already acquired either by. the. operation of 
any enactment, or by custom or otherwise. 
and it certainly does not provide a new 


mode for acquisition of such righis. It 


Was contepded before us that the use of 
the word "otherwise is sufficient to. show 


that, in the view of the Legislature, thére. 


existed modes for acquisition of occupancy 


tights other than by the operation of any. 


enactment or by custom. The argument, in 


my opinion, igndres the method universally: 


adopted bythe Legislature. when it has to 
save and conserve rights already acquired 
before a particular legislation: is introduc- 
ed. The hengal Tenancy, Act does not pretend 
to enumerate the different modes by which 


There are risks, 


Bengal ‘Tenancy | 


e? 
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fights of ocoupancy could be: acquired 
at the time when the Act came into force; 
it merely saves such rights as had already 
been acquired. If such rights had been 
acquired by any person by grant at the time 
when the Bengal Tenancy Act came into 
operation, they were undoubtedly saved 
by section 19; but in order to determine 
whether such a right could be acquired by 
grant, we have to go to the law as it existed 
prior to the passing of the Bengal Tenancy 
Áct, and I think that I have shown that 
acquisition of occupancy rights by grant 
was wholly foreign to the law of Bengal. 
Section I9, as I have said, saves and pre- 
serves such rights as were in existence at 
the time when the Bengal Tenancy Act 
came into operation. Sections 20 and 21 
are an attempt to re-habilitate the khud- 
kasht or resident rayat of the Bengai Regu- 
lations. Section 20 brings into existence 
a new vatyat called the settled vazyat and 


. it provides that ''every person who, for 


a period of 12 years, whether wholly or part- 
ly before or after the commencement of 
this Act, has continuously held as a raiyat 
land situate in any village, whether under 
a lease or otherwise, shall be deemed to 
have become, on the expiration of that 
period, a settled raiyat of that village." 
The different paragraphs of section 20 
made gieat changes in the Rent Law as 
gt existed at the time when the Bengal 
‘Tenancy Act came into operation; but it 
is necessary to remember that it is the 
occupation of the land in the village for r2 
years, whether by himself or by his heirs, 
that conferred upon the person the status 
of a settled  raiyaí. Section 21 provided 
that “every person who is a settled raiYyat 
ofa village within the meaning of section 2b 
shall have a right of occupancy in all land 
for the time being held by him as a raiyat 
in that village. Now, there is aothing in 
either section 20 or sectiom 21 or in any other 
section of the Bengal Tenancy Act which 
provides that a right of occupancy can be 
acquired either by grant or by contract. 
‘It was insisted that it is part of the general 
law that a person may make a grant of his 
property if he choos:s, and we were asked 
to consider whether there is anything in 
the Bengal Tenancy Act which takes away 
from the landlord the right to make a 
grant of his property in favour of a tenant. 
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The reply is that a grant can only operate 
on property in existence and that until 
therightitself is acquired there is no prop- 
erty in the contemplation of law on which 
the grant can possibly operate. In my 
opinion, an occupancy right is inherent in 
the status of the ratyat and “is not the 
landlord’s to grant. 
' In this view the transaction between the 
Raj and Mr. Fox did not operate to bring 
into existence in favour of Mr. Fox.a right 
of occupancy in this land; but conceding 
that the status could in law and was in fact 
‘conferred on Mr. Fox, I do not think that 
there is any warrant for the view that by 
such grant the character of the land was 
changed. There is certainly no warrantfor 
this view in the Bengal Tenancy Act. The 
argument proceeds, as it must proceed, 
on the admission that the disputed land was 
initially —zerait and was. zerai at the 
time when the Bengal Tenancy Act 
came into operation. The whole object 
of the Bengal Tenancy Act was to 
prevent the landlord from increasing the 
stock of zerait land in existence at the time 
the Bengal Tenancy Act came into opera- 
tion ; but there is no indication in the Act 
itself that if, as a result of the bounty 
of the landlord, a person acquires. a right 
of occupancy in the zera:? land, there is, 
as a consequence of such bounty, the con- 
version of the zerait land into razyai$ land. 
It was argued that the Raj purchased the 
land as vatyatt land in execution of its de- 
cree against Mr. Fox. That may be so, 
but the effect of acquisition of Mr. Fox's 
right by the Raj was that the entire in- © 
terest of th Raj and of Mr. Fox in the 
disputed land became united in the. Raj, 
and under section 22 (i) of the Act 
the Raj would have no right tohoid the land 
as atenant butcould only hold it as a pro- 
prietor. Itisquite true that, ordinarily, when 
a landlord purchases occupancy holdings of 
the tenants he holds them, not as zerat, 
but, to *use a tern well-known to the 
Revenue Officers, as bakasht; but that 
is because the landlord is -unable to 
show that th: lands were at any time 
the proprietor’s private land; and the 
law does not permit him to increase his 
stock of terali land. But the case is entire- 
ly, diffefent where the lands were initially- 
serait. It may bethat for a time they were 
9 4 
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severed. from the parent stock; but there 
is no reason whatever why the land should 
not come back to the original stock when 
the ‘proprietor recovers those lands. In my 
opinion, whenever the question is raised 
as to the character of the land purchased 
by the landlotd from the tenant, tbe en- 
quiry must be directed to ascertain the ori- 
ginal character of the land. If it was ini-' 
tially raiyati land, the landlord, in getting 
khas possession, cannot treat it as his zeratt; 
for to permit him to doso would be to allow 
him to increase his stock of zerati land, 
which it was the object of the Bengal Ten- 
ancy Act to prevent. But where it is 
proved that the land was zerait land with- 
inthe meaning of section I20 of the Bengal 
Tenancy' Act, the land, on coming into 
the khas possession of the landlord, re-gains 
the character which it once possessed. 
In my opinion, the transaction by which 
the Raj conferred occupancy rights in the 
disputed lands did not have the effect of. 
converting the zeratt lands into ratyati 
lands. That being so, the defendants 
have not acquired the right of occupancy 
in these lands, as it is conceded that their 
tenancy began with a lease for years. 

I would accordingly allow this appeal, 
set aside the judgment and decree passed 
by the Court below, and give the plaintiff 
a decree for possession of the disputed 
lands with mesne profits and costs through- 
out. 

Kulwant Sahay, J.—1I agree. 

Z, K. 

Appeal alowed. 
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as to manner of accounting— Civil Procedure Cade 

Act V of 1908), s. 11—Government of India Act 
(5 & 6 Geo. V, C..61), s. 1607— Interlocutory order 
— Revision — Superintendence, power® of, when to be 
exercised. » 

In all cases in, which accounts are directed to 
be taken it is desirable that before ordering an 
account to be taken the question of principle 
involving the measure of liability of the defendant 
should be decided by the Court. [p. 913, col. 2.] 

,lt is always permissible to a Court which has 
directed the taking of an account to vary or 
modiiy the directions already issued by it, if it is 
satisfied that some mistake has been. made. 
[p. 913, col. 2.) 

Where there is a right of appeal from the final 
order or decree which may be passed in a proceed- 
ing the High Court will not interfere with an 
interlocutory order passed in the proceeding in 
the exercise of its powers of revision or superin- 
tendence unless its interference is necessary on 


T a of avoiding irreparable loss. [p. 914, 
col 2, 


gti. 


Appeal against an order passed by the 
District Judge, Shahabad, on the 17th Nov- 
ember r922. 


, Messrs. P. C. Manus, B. B. Lol, P. C; Rat, 
5. Dayal, P. Dayal, and M. Prasad, for the 
Petitioner, l 

Messrs. C. R. Dus, S.M. Mullick, N.N. 
Sinha and R. G. S. Prasad, for the Opposite 


Party. l 
f "^ JUDGMENT. 

Miller, C. J.—This is an application 
on behalf of the defendants asking 
us to interfere under 
revision or superintendence with an order 
of the District Judge of Shahabad, dated 
the ryth November r922. The matter has 
been before the Court on a previeus occasion 


" . . . 6 
when a somewhat similar application was 


made asking the Court to interfere with 
an “order made by the predecessor of the 
learned District Judge and the facts of the 
case are set’ out in the order then made 
which was dated the rst August 1921. It 
is unnecessary, therefore, for me to repeat 
what was stated im the previous order., I 
may mention, however, shortly that the peti- 
tioner is tbe defendant in a suit instituted 
by the Maharaja of Dumraon to recover 
back a large estate in' Burma and also the 
rents and profits of the estate ior a period 
of soinething like 20 years. The trial 
occupied. many months, hundreds of wit- 
nesses, I understand, were called and thou- 
sands of documents were put in evidence and 
one of the’ main points fur decision in the 


our powers of, 


` 


. estate. 
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sul: was whether the ‘estate helonged to 
‘the Maharaja of Duairaon and whether 
the defendant was merely his agent or 
trustee for the purpose of , managing that 

estate or. whether the estdte belonged .to 
the defendant. . It was found by the learned 
fudge that the plaintiff's contention was 
tight. Thé defendant was ordered to de- 
liver up the estate and to render an account 
of his dealings with the property over a 
number of years. The parties applied to 


the District Judge sometime in the early 


part of last. year for certain direction as to 
the manner of taking the account. Various 
sums belonging to the defendant himself 
or his father, his  predecessot-in-interest, 
were speut in developing this estate and 
were put into the property. These were 
ordered to be credited to him in taking the 
account. Various rents and profits were 
received by the defendant in the ordinary 
course of his duties as manager or agent 
or trustee, whatever vou call him, of this 
Most, if not all, of these rents were 
received in kind and from time to time 
they were converted into money by sale 
of the paddy or other produce paid by way 
of rent and one of the questions for deter- 
mination in taking the accouut was whether 
the defendant was liable to the plaintifi 
merely for the cash equivalent of the pro- 
duce rents at the date when they were re- 
ceived from the tenants or at the date when 
Actual sales were made. ‘The determina- 
tion of this question would, no doubt, depend 
upon considerations of what were the actual 
terms of thegrust or the terms of thedefend- 
eant's employment as manager or agent. 
It was contended, on. the one hand; that this 
duty ended when he had collected, ‘the rests 
ang he had no further obligation in. the 
matter. It was contended, on the other 
hand, that it was, part and parcel of. his 
business: as an agent of the plaintiff in 
Burma not merely tó collect the rents and 


send the cash equivalent home but to sell’ 


the prodüce and for a time at all events to 
re-invest the price so obtained ‘in, further 


ie ae of ee property. 


When the mia came rate the learned 
Judge upon the application for directions 
he ordered that the Coiumissioner in tak- 


ing. the account should ascertain the actual, 


quantity, of produce, rent received from 


the 9: umabandi accounts kept by the defend- 
ant, but in arriving at the cash equiva- 
lent he should take the sales of the produce 
found in what has been called, the cash 
account-books and that he should not ascer- 
tain the liability ofthe defendant by taking 
the actual market price upca the day upon 
which the produce was actually received 
from the tenants. With regard to certain 
paynients made or expenses incurred by 
the defendant in managing the estate and . 
which apparently he paid. out of his own 
pocket the learned Judge, having directed 
that he was entitled to recover them, was 
confronted with the problem as to how the 
expenses for certain years 1904 to 1999 
should be arrived at, because there were | 
no books: showing the actual expenses in- 
curred during those years. He, therefore, - 
directed that in taking the account the 
expenses for those years should be taken 
at Rs. 34,400, because that was the expendi- 
ture shown for the next preceding year 
before the period during which there was 


“a gap in the account-books, and the next . 


succeeding, year apparently did not show 
any larger sum spent in expenses at that 
time. So far as this matter is concerned, 
it has been contended before us that this 
direction of the Judge really has the effect 
of shutting, out: evidence, and if there is 
any further evidence upon the.record apait 
from the, evidence of the actual. expenses: 
for previous years, that ought to be taken | 
into account by the- Commissioner in 
arriving at a proper figure for those years. 
The question is obviously a difficult one - 
in the absence of any direct evidence and , 
in any case ean only be arrived at by some 
rough and ready method of calculation; 
but in order to meet any difficulty or any 
grievance that the defendant may have in 
this matter Mr. Das on behalf of the plain- 
tff has very properly consented to allow 
the Commissioner in taking the account 
to refer to any further evidence there may 
be at present on the record and ‘if thé Com- 
missioner can from that evidence ative at 
any mote satisfactory method of determin- 
ing, the.expenses for the years im question 
he shall bé-at liberty to do so: We were 
further asked to say that the defeudaut 
should also be entitled to have an. adjourn- 
meat of this enquiry in order to get.furthor 


' docuiients from Burma which, it was said, 
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might and prol.aUfiy would throw some tur- 
ther light on the question. Speaking for 
miself and having regard to the course 
which this case has tak en, I should certainly 
have been disinclined even tf I had the power 
to make anv such order as that, because 
it appears that on previous occasions appli- 
cations were made for further ard better 
discovery of.ducumeuts in the defendant's 
possession. Orders were made and finaliy 
an order was passed that the account should 
be taken upon the documents then upon 
the record. That was after the defendant 
himself had sworn in an affidavit or after 
au affidavit had been sworn on behalt of 
the defendant that there were no more 
documents in "his possession. But the 
learned Counsel for the plaintiff has gone 
further and he has stated that he will not 
object to a letter written from Bu:ma by 
Lalla Ram Pande to the Deputy Commis- 
sioner of Tanngoo dated the 16th May 1968 
being used by the Commissioner for what 
it is worth in arriving ata decision upon this 
question of the expenses, just as if it were 
one of the documénts already on the recotd. 
That is, T understand, the main document 
which the defendant wished to procure 
from Burma. It will not be necessary, of 
course, to prove the document formally. 
ka will be taken as if it bad been written Dy 
the person who wrote it but whether, even 
assuming it proved, it is of any evidentiary 
vulue or aot, or to what extent, will be a 
matter entirely for the Commissioner to 


Tie only other question is that which I 
have already intimaicd whicheelates to the 
defendant's liability to account, that is io 
say, whether he is liable to pay as the cash 
equivalent ofthe produce, rents theit value 
at the time when thev were actually collected 
or at the time when the grain was sold. On 
ihe previous occasion, where exactly the 
same question came before us, we refused 
to interfere in revision main ly. upon the 
ground that it could not be said that the 
learned Judge had in any way refused to 
exercise a jurisdiction o: had exercised a 
jurisdiction with any material irre; gularity. 
But ia considering the question of whether 
we ouzht or caght not to iaterfere under 
our powers of superintendence wj pointed 

ont that, whereas inorlinary circi imstances 
tue Hability of an ageng or trustee might 


58 


be to account only for the Value of the pr» 
duce át the daie at which it was reccived, 


there might be iu the particular: circum-- 


stances of this. case a liahility to account 
for the actual sums which had been recelv- 


eñ by the sale of the produce rent at a later: 


period, and, therefore, we were not satisfied 
upon the evidence before us that the learned 
Tudge had arrived at a wrong conclusion 
upon this matter. It was intimated at 
that time that the evidence would in fact 
show that the liability of the defendant 
was the larger liability, that is to sav, the 
liability to account for the actual sums 
received. for the produce rent. We pointed 
out at the same time that not only in this 
case hut in all cases it is desirable that, 
before ordering an account to be taken, the 
question of principle involving the measure 
of liability of the defendant s should always 
be decided and whether the learned Judge 
in this particular case had given his atten- 
tion to this particular point or not was-not 
very clear upon the judgment. At ail 
events he had not specifically menticned 1t. 
We further pointed out that it was always 
permissible to the learned Judge to. very 
or modify the directions already given. if 
he should be satisfied that some -mistake 
had been made, but we expressly refrained 
from interfering either under our. powers cf 
revision or under our powers ef superin- 
tendence. It is perliaps quite unnecessaty 
add that if any: mistake has heen made 
in the present case it can be set right upon 
appeal, but I ana nct satisfied upon the 
material placed before me, nor do-Y think 
upon that material we could come to pud 
sQustacioty. decision, that the learned Judg 
awas wrong in estimating the Jiatility of ds 
defendant. At that time when the pre- 
vious order was made'the account had not 
taken place and, although we refrained from 
inteiferinf under our powers of superintend- 
ence, we were ceftainly impressed by.the fact 
thot if it could he clearly shown that the 
learned Judge had gone wrong, which we 
did not think hac been proved in the case 
before us, but eit it could be proved, then 
there might perhaps be some ground for 
A under our powers ot superintend- 
nce, because a long and expensi ve enquiry 
would take place which, it the Judge were 
meon would necessarily be ertitcly. chrown 
way and would have to take place- again, 
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‘beiore the learned Judge on the 
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In the present case this application arises 
out of a subsequent petition placed before 
the süccessot of the learned District Judge 
asking him in effect to re-consider the matter 
and “ alter the - directions “given by 
his predecessor. The learned Judge, as 
appears ‘from his judgment, had before 
him exactly the same arguments as had 
been ürged beforé his predecessor and, whilst 
he'considéred that he had authority to issue 
directions of à supplementary character 
or to modif or revise previous directions 
whete the alteration involved no change 
of principle or in cases where it could bé 
shown’ ‘that the directions. were obviously 
based upon some misapprehension of fact 
or were detective in other ‘respects, never- 
theless decli ed to interfere, and one of the 


‘main giur s' no doubt which influenced. 


him in reiusing io interfere was the ground 
that ‘no fresh argument had beeri adduced 
before “him "in addition to those’ which had 
been urged before his predecessor. It did 
not appear to him that his predecessor in 
taking the ordér which he had made had 
been influenced “by any misapprehension 
of fact. Had it been so, 1t is quite ‘possible 
that the learned Tndge might Lave interfered. 
He further took the view that it would be 
wrong at that stage to interfere, because, as 
matters stodd, the Commissioner who had 
beén engaged upon this task since the previ- 
ous May (the order was made in November) 
Was at that time approacling the, comple- 
tion of his task and be refused to interfere. 
It is quite clear further from theelearned 
Judge's decision that the” point was argued 
before him ds to the proper method of 
üssessing'the cash value of the prodüce rents. 
It does net : Set from that judgment nor 
bas sanything' 'b ceh said in ‘atgunient before 
us to the effect: that any | further evidence 


was placed betore the Judge in order to 


show -that his ‘predecessor, Mr. James, had 
inisap jrenended the Scope of the defendant's 
duties, that is to'say, so far as they affected 
his liability to account bot merely for the 
cash value of the producé at the date of 
receipt but for the cash value at the time 
of taé actual sales. ‘It whs open to the 
parties, had ‘they chosen when they went 
second 
occasion, to pdt before him such evidence 
as tnere might be available on the record to 
show ‘that Mr. ‘James, the predecessor of the 


a 
6 
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lezrned. District Judge, had misapprehended 
the' situation, but apparently nothing of 
the sort was done. ` 

We are now asked in the present appli- 
cation to set. aside or vary or modify that de- 
cision. As already stated, we refused on the 
last occasion to interfere'in anyeway in revi- 
sion; nor did we think that our powers under 
section 115 of the ‘Civil Procedure Code 
entitled us to do soin the particular circum- 
starices of the : 'case. Thé only question, as 
I have stated, was whether we ‘otight to 
interfere. under our powers of superintend- 
ence; but nót being satisfied that the learn- 
ed Judge was wrong we, therefore, refrained. 
But in the present application not only 
has it not been shown by anything further 
which, has been brought to light ‘that the 
learned Judge was wrong but the circum- 
stances dre now such that if we were to. 
interfere and order the account to be taken 
upon an entirely different basis it seems to 
me that we shoüld be bringing about that 
Very evil which "by ‘an, ordef made under 
"our powers of superintendence we ought to 
endeávóur to obviate. “There is no reason now 
why we should intérfere on the groünd that 
any irreparable loss will be incurred by the 
parties if the Commissioner | is ‘allowed to go 
on and take an account On the previous oc- 
casion this was ürged. "On the presenr occa- 
sion it has álso béén urged in the ground set 
outin tlie pétition for our interference btt 
in fact the account has practically come to 
a termination and, therefore, having regard 
to the fact that where there is a tight of 
appeal the Court, even if it thought that 
the order complained of was not xight, would 
not, interfere unless its interference were 
necessary on the ground of avoiding irre- 
parable loss. it follows that ‘the "whole 
foundation upon: which the defendant’ S 
qase rests no longer exists. It was urged, 
however, by’ Mr ` “Manuk on behalf of the 
defendant: that, apart altogether from this 
question of “avoiding unnecessary delay 
and expense, there is ‘another aspect of the 
‘ease which ought to be taken into consider- 
ation. His contention, one which by the 
way is not urged as one of the grounds upon 
which we ought to ‘interfere, is this, that 
if the account is taken’ according to the 
methed laid down by the learned Judge 
then he. will have to pay or rathet he will 
be liable to pay a veri much danger sum 


~ 
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amounting to somè lakhs of rupees than he 
would be liable for if the accoünt is taken 
according to the principle for which he con- 
tends, and, therefore, that if he should wish 
to appeal from the decision “eventually 
come to he will have to give'security for 
a very miüch larger süm thàn would ‘other- 
wise be the ‘case: Hë eyen goes so far as to 
suggest - (about this we have no “means 
of coming to, any definite conclusion) that 
the result would BE that’ lis client: would 
be ruitied and; ‘therefore, would be entirely 
unable^ to find - funds for prosecuting his 
appeal. As already" stated, this is ‘not one 
ol thé grounds upon Which fe! relied in his 
petition. and it is ‘not 'Orié which: commends 
itself tomé às à reason for-interfering aud 
exercising our powers of superintendence 
even in a case where he should hold the 
Gpinion that the learned Judge Had arrived 
at a wrong conclusion." My- reason for 
saying that is, that it would be quite im- 
proper to lay down any such rule' because 


in every case or in nearly every case exactly: 


the same“ principle would: apply. Wher- 
ever a Judge goes wrong the result always 
is {hat one party or the other against whom 
his decision nay opérate itteurs in the end 
a'larger- liability than he otherwise woud, 
and ’ T confégs that I have never heard ot . 
any stich argument being put forward in a 
case of this natüré noris there any decision 
which, in my Opinion, ‘would entitle us to 
take this matter into consideration: More- 
over, ‘before wé arrive at a point at which 
this consideratiod “becomes necessary’ at 
all, we must be satisfied that the learned 
Jucge was wrong in arriving at his conclu- 
sión"as^to the -'éxtent of ‘the detendant's 
liability. ‘As already stated, I am by ‘no 
means ‘satisfied ‘pon the materidls which 
have been’ pnt before tts that the liability 
of the defendant in this case was: merely 
fo account for thé actaal'màrket/cash value 
of the produce : rentat the-date: when: he 
received; it. ihatis a'matter whicn will 
have to be determined upon consideration 
of possibly many documents tand- much évi- 
dence whiclris not now before us and. it is a 
matter which-'could be: considered in the 
event. of-an appeal, when the matter comes 
befote the Court in appeal and all the docu- 

ments dui all tne evidence are before it 
whicli will place the Court ia a position to 
arrive at a de.nice Sonten upon- tnis 
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matter. It is sufficient to say that at pre- 
sent I am not satisfied tiat the foundation 
of. any case itas been made which would 


entitle tts to interfere either under our power. 


of superintend ence or under our powers of 
revision: 

One poiat I ought to notice before con- 
cluding my judgment is this that it was 
stated thet neither Mr. James nor Mr. 
Kingsford had really given his mind to the 
legal aspect of thé case and, therefore, the 
matter ought to be sent back to be re- -heard 
by the lower Court with directions to con- 
sider this questiou of the liability, of the 
trustee in the particular circumstances of 
the case. I do not think tuat it has been 
shown that cither of these judgments, 
although they do not state in precise terms 
the legal proposition as it has been argued 
in this Court, are defective by reason of 
any failure to deal with the questions which 
were placed before the Judges. ‘The plain issue 
between the parties was whether the liabi- 
dity was for the value of tlie produce rents 
at the. date when they were received or for 
the cash equivalent at the date when they 
were sold and ‘this “matter was' clearly 
argued on both sides. It was prominent in 
the minds of the learned Judges on both 
occasions and, although they do not dealin 

terms with: the legal principle involved or do 
Hd say that they determine exactly _ what 
the nature of the liability i is in all respects, 
they do, not arrive at a conclusion that- the 
liability was to paye according. to the cash 
actually received by the sales and T am not 
satished, although on. the ` previous occasion 
I had some doubt as to "Whether thiseniatter 
had" been, prominent in: the. ‘mind: of the 
ledrned- Judge when he'came to ‘his décision, 
that tlie matter was not'iu fact dealt with 
"They have. ‘decided’ it, “and if 
they have decided it wr ontgly that isa matter 
which could be set*right in appeal’ add ño 
ground, in iny opinion, ‘has heen, made out 
for interfering in revisión. ^ 

We were asked to order that an alterna- 
tive account should be taken. I can see 
no reasón why we should ` order’ such an 
account. .Ewen if an alternative account 
may be useful in the event of the decision 
being overruled in appeal, still we. should 
never order’ an alternative ‘accourit’ to be 
made in anticipation of an appeal being 
successful. ' When that. occasion ‘arises: “and 
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' when the appeal is determined thera 
‘will then bs plenty of time to consider the 
. question of am alternative account or ac- 
‘counting iz a diflerent manuer, should the 
: Court consider that the present account is 
wrong. li my opinion this application 
~ should be dismissed with costs. Hearing 
' fee R3. 200. 

-- Foster, J.— I agree. 

“a EK Application dismissed. 
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PATNA HIGH COURT, 
First CIVIL APPEALS Nos. 96 AND 168 
OF I9IQ. 
i January 3, 1923. 
'Preseni:—Sir Dawson Miler, Ki., 
E Justice, and Mr. Justice Foster. 
. Maharajadhiraj Sır RAMESHWAR SINGH 
' BAHADUR or. DARBHANGA— 
PLAINTIFF—APPELLANT 
| YESUS 
"NARENDRANATH "DAS AND OTHERS— 
e . DREFENDANTS—RESPONDENTS. 
" Principal and agent —Suit for damages—Suit for 
"recovery of money—Suit for accounts —— Agent and his 
-representatiues, liability of — Limitation applic ible— 
. Limitation Act (IX of 108), Sch. I, Arts. o2, 
89, 90,115. . ] —— a 
` "The representatives of a deceased agent are not 
-Hable to render an account in the sense ip which 
the agent, had he lived, might have been galled 
'* pon to do so. The liability to render accounts 
is a personal one attaching to the agent and cannot 
‘be enforced against his heirs [p.g20, col r.] 
' If, however, the principal can prove that he 
:has suffered lois owing to tne defalcation or breach” 
- of duty of tne agent) the heirs woflld be liable to 
.fhe extent ot the assets ofthe deceased agent in 
“their hands for the loss occasioued to the principal, 


Chief 


“The burden of proof in'such a case rests upon the ` 


principal. [p. 920, col. 1 ] 
- . A suit against the representatives of a deceased 
. agent to recover damages for loss occasioned to 
"the plaintiff by reason of a breach of duty by the 
' deceased agent is governed by.- Art. 115 of 
: Schedule I-to the Limitation Act, and limitation 
r- begins to run from the date of the alleged breach. 
r , ] [p. 920, col, rj ] " 
"^ A suit against the representatives of a deceased 
- agent to recover monies received by the latter on 
* pehalf of the plaintiff and not aceonunted for 1s 
© governed “by. Art. ..62. of Schedule I read with 
(ertion 2 of the Limitation Act. [p. 920, col. 2.] 
i a 


r . 


Ram Hur Rapali v. Rohini Kanta Chakravarty, 
67 Ind: Cas 923; 35 C. L. J. 33€; (1922) A. I. R. 
(C.) 499. approved. 

À suit by a principal against his agent for the 
recovery of monies received by the latter on behalf 
of the former and nol accounted for is governed 
by Art. 89 of Schedule I to the Limitation Act. 

» Where the agency 1s continuous limitation for such 

a «nit commences to ran from the date on which 
a agent refuses to account tor the monies. [p. 921, 
cA ul. 

A suit by a principal against an agent to recover 
damages for loss occasioned to the piincipal by 
the negligence or breach of duty of the agent is 
governed by Art. go of Schedule £ to the Limita- 
tton Act, and limitation for such a suit commences 
to run from the date when the neglect or breach 
becomes known toithe principal. [p. 92t, col. 1.] 

, Articles 89 and 9o of Schedule I to the Limita- 
tion Act do not apply to suits by ae principal 
against the representatives of a deceased agent. 
[p. 920, col. 2.] 

Appeals from a decision of the Additional 
subordinate Judge, Darbhanga, dated the 
22nd March 1919. 


Messrs. Sultan Ahmad, P. N. Sinha and 


P 


. Murari Prasad, for the Appellant 


Mr. C. C. Das, for the Respondents. 
JUDGMENT.—-These two appeais, 
nunibered respectively 96 of 1919 and x68 


‘of 1919, arise.out of two suits which were 


tried together before the Additional Sub- 


4 


ordinate Judge of Darbhanga and ‘dismissed ` 


by him on the 22nd March 1010. Appeal 
No. 96 arises out of Suit No 470 of 1917 
and Appeal No. 168 arises out of Suit No. 471 


of 1917. | 


Tae plaintiff, who is the appelant in 
each case. is the Maharajedbhiraja of Dar- 
bhanga. The defendants in the frst suit 
are Narengranath Das aud his seven brothers 
wan are sued as the heirs and legal represent- 


atives of their deceased father Kishundban 


Das who, during his lifetime, practised as 
a Pieader and was for 30 years the appellant’s 
retained Pleader at Madhupura and had the 
conduct and management of tne appeliant’s 
law suits in that. Sub- Division. l 
The claim in the first. suit is to recover 
a sun of .Rs. $,150-14-0. together with 
interest from the assets of their deceased 
father in the hands of the defendants on 
‘account .of the neglect, misconduct and 
breach of duty of their father and for an 
‘account of the amount misappropriated 
by him and the losses occasioned to the 
pluntiff by such neglect, misconduct and 
.breach of duty, and tor payment by. the 
delendants of the said sum of Rs. 6,150-14:9 
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The defendant in the second suit is Naren- 
draaath Das, the eldast soa of Kishandhan 
Dis, was, oa his father's d2ath in August 


I3I3, $1z222121 him as retained Pleader to | 


tae platatif at Midhapura. The nature 
1 » . b Å * M 

of £12 claim ba this cisa.is similar to that 

in tas other exceot that the nezligence, 


m 3221licb aal braich of daty allezed. are 


. tabs? of the soi himself diriaz the time 
W123i ha wis th? plaiatif's Pleader and the 
© amoiat chained is Rs. 4,353- 12-9. 

The claim in each case is divided into 
two heads, the items of which are set out 
in detail in Schedules x and 2 of the plaint 
in each case. The claim under the rst 
Schedule is based upon the allegation that 
certain sums payable to the plaintiff under 
detrees obtained by him in rent-suits against 
his tenonts were realised or withdrawn 
fron Court by the Pleader in the ordinary 
carse of his duties and were not accounted 
for in the -accouits rendered by him: ‘The 
claims falling uader the second Schedule are 
basal oa the allezation that certain other 
decre2s obtained by the plaintiff against 
his teaants ware allowed to become time- 
barred by reason of the neglect of the Pleader 
to present in time applications for their 
execution. ` 

The dafeace is practically the same in 
each case. It is admitted that the Pleader 
in each case was engaged under a general 
retainer and paid a monthly salary by the 
plaintiff, bet it is denied that he was the 
plaintiffs agent as alleged. It is further 
“pleaded that one Tarini.Prasad Das was 
th» plaintiff's law agent at Madhupura and 
tah it wis he who received al? monies out 
of Court or from the judgment-debtors, 
and that it was his duty to remit them to 
the plaintiff's sub-manager at the various 
circle offices concerned, and that the duty of 
keeping the accounts rested with the law 
agent. It is denied that the Pleadér had 
auy duty to realise or receive such sutis 
or to remit them to the circle officers or 
that such sums were in fact ever realised 
by him or that he uudertook any duties 
other than. those of a Pleader... It is denied 
that the Pleijar had any liability in coanec- 
ton wth tis exseutioa of decrees except 
iD casas waere he wis instructed to-apply 
for execution and.that,-in such ecase, a 


oc such other sin as the Court may think 


vatifed petition was sent to him. for that 
pirdos2 and. whenever that was done the 
p2tition was duly presented. The liability 
t? s15 nit arco 11ts is denied and it is pleaded 
tait if the Plealer was ever liable to submit 
ac2o1üts such "accounts have been duly 
reilsrei. The alleged loss to the plaintiff 
is d21iel and it is pleaded that if any Joss 
o:21tr2l, as allezed, it was due to the 
n?zlie»sace, default or misanpropriaton .of 
tie said Taint Parsad Das and other ser- 
vints:of the plaintiff. Tt was further 
Dleirled in each case that the claim is 
barred by limitation. Wow." 
The learned Additional Subordinate J udge, 
before whom the case came for" trial, in a 
careful and lucid judgment considered at 
length the evidence and dealt with all the 
issues. Most’ of the issues were common-to 
both cases and he dealt with them together 
bit where they related to one of the suits 
oily he dzalt with them separately. With 
reziri to the first suit, in which the heirs 
of Kishindhan Das were defendants; he 
f5111 that they, as representatives of. their’ 
father, were not liable to.render accounts.. 
H> also found that, in so far as‘that suit 
wis one for.monies received or for damages 
for negligence, it was governed by the three 
y2irs’ rale of limitation under Art. 115 of 
the First Schedule of the Limitation’ Act 
and. was time-barred, having been brought 
more than three.years after the death. of 
Kishundhan Das, who died on the 20th 
August 1913, the suit having been instituted 
on the 2nd August 1917. He further held 
that in both suits the Pleader incurred no 
liability .for failur® to institute execution 
proceedings whereby decrees became ‘time-* 
barred, as the institution of such proceedings ` 
was not a matter im which the initiation 
tested with the. Pleader, but was with ¢he 
plaintiff or his: authorised agents in that 
behalf. "He also.found that proper accounts 
in both cgses had been duly rendered and 
the defendants: could not. be called upon 
to render fresh accounts. As to the süms 
claimed under Schedule 1 of ‘the plaint -in 
each case for monies received by the Pleader 


for the. use of the plaintiff, he found that the - 


claim had not betn proved. On the question 
of limitation in the second suit. he found 
that Art. 89 of the.Limitation Actgoverr- 
ed the claim arising under Schedule r-2f the 


plaint and that it was not time-barred. - 
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tion Act governed the claim arising under 
tke.second schedule of theplaint: Hefurther 
iound upon the evidence that the plaintiff, 
or, his’ officers who had respensibility in the 
matter, had: kriowledge that the decrees 
becamé time-barred as soon as that event 
happened in each case, and, therefore, under 
Art. go. of the Limitation Act, the claim 
was barred in respect of any alleged negli- 
gence or'"inisconduct ia failing to execute 
decrees whith took: place more than three 
years before the institution of the sut. 

The plaintiff has appealed in both cases. 
The questions which have’ been raised, for 
decision ón áppealare, (x) whether the, claim 
in either of the suits is barred, by limitation 
and which of the Articles in the First Sche- 
dule of the Limitation. Actapply, (2) whether 
the defendants in either suit are liable to 
tender accounts; (3) whether the defendants 
in either suit are liable i in damages for negli- 
gence of the’ Pleader in allowing decrees to : 
become time-barred, (4) whether the Pleader 


_in either case actually received the sums 


or ‘any of them Set out in the first Schedule 


_of the plaint for tlie plaintiff's use, (5) whe- 


ther, assuming there was no ‘actual receipt 
of the money by the Pleader, he was never- 
theless responsible fot. the due transmission 
of the’ sunis received by Tarini Parsad Das 
to the plaintiff 'S circle offices, and (6) whether 
any sums $0 received were not remitted to 
thé plaintiff's circle offices. 

Before - dealing with these questions in 
detail it is desirable to state shortly some of 
the circumstánces under which thé claims 
atise:’ Kishwhdhan Das, the father of the 
defendants, was for 30 years, until his, 
death on the 20th August 1913; the retained 
Pleader:of thé Darbhanga Raj at Madhupura, 
Sti» Divisional head-quarters ahd was, paid 
a monthly salary of- Rs. 40 for his services. 
He was succeeded by his son Narendranath 
Dàs whose appointment was confirmed on 
he- 3oth: August. 1913.. "The professional 
work’ éntrusted to the Pleaders consisted 
mostly in renf-suits. The Sub-Division of 
Madhupura was divided into 4 circles: 
Naredigar, -Jahanjharpur, , Birnagar and 
Ahirtis. For each of these circles there was 
a Gircle’ office in charge of a sub-manager 
of the Raj-assisted :by a law clerk. The 
Pleader carried on his business in a room 


tented by the Raj for that purpose. This 
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rooni happened to be in a House belonging 
to. the Pleader but not at -his residence. 
A Raj muharrir, appointed and paid by the 
Raj, was, .proyided to act as the Pleader's 
clerk. . The scope of the duties of the Pleader 
and the muharrir is.a matter,in issue in the 
suit. During the. period .with which these 
suits are concerned the muharrir. under the 
Pleader was Tarini Prasad Das. All monies 
realised in the stits instituted by the plaintiff, 
which were very nümerous, were remitted 
from the Pleáder's office to the office of. the 
circle whose: business it was to receive them. 
Sometimes . decretal money. was paid out 
of Court;by the tenant defendant but more. 
usually | the, suit proceeded to execution and ' 
the décree-holder's dues were either deposited 
in Court or, realised by.sale. When, money 
was deposited, in Court by the judgment- 
debtor an application for a, payment .order 
Signed by the Pléader was presented to.the 
Court by Tarini Prasad. A payment order 
directing the Treasury to pay the amount 
deposited, was. then issued by the. Munsif 

eto Tarini. Prasad, who. obtained . thereon 
the signature of the Pleader acknowledging 
receipt, from, the Treasury., Armed with 
this order, signed. by the Pleader, it was 
Tarini Prasad’s business to present it at the 
Treasury and dráw the money. It was 
also his business to enter in the account- 
books kept by him sich sims as were so 
withdrawn. From. „time to, time, generally 
about once à month, gometitnes more often, 
the. süms. reálised either: by withdrawal 
from Court or from the judgment-debtors 
out of Court .were sent. to. the circle office 
concerned together with a chalan.in duplicate 
showing the details of the sums received 
during the, "previoits nionth or whatever the 
period may have beer since the last remit- 
tance. One of the chalans was kept at the 
circle office, the other was signed by the 
stib-mmanager or the officer responsible and 
returned to the Pleadér's office as an acknow- 
ledgment of the receipt of the money. 
These chalans weré kept in triplicate and 
it was the ‘business of Tarini Prasad to keep 
them. ‘They were. printed forms kept in 
a book, the first one being retained in the 
book as a counterfoil and the other two 
detached and sent to the circle office when 
filled up as already stated., In addition to 
the Chalan Register,a register of cash account 
was also ‘Kept at the Pleadér's office, This 
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Cash account appears to have been concerned 
primarily with the different items of ex- 
p:nditure niade by the Pleader out of sums 
sent to him from time to tiine for défraying 
out of pocket expenses in connection with 
suits in which he was etigaged. Under 
the rules lai down for the ‘guidance of law 
officers and others it was the Pleader’s 
business to id the cash account as appears 
from r. 6 (See Exhibit A and Schedule F 
attached thereto) It was also, the duty of 
the karpardaz attached tö the Munsif’s 
Court to keep a monthly register of cash 
account circle by circle. This appears 
from i. 7; and Schedule G, of the rules. 
Although Tarini -Prasad Das 'has been 
referred to ás a-muharrir, there was no other 
karpardaz attachéd to the Münsif s Court 
at -Madhupura and he appears to Have 
carried out the düties assigned. by the rules 
to the karpardaz there. It is not very clear 
whether two cash accounts were kept Or 
only oné, but, however this may be, the 
accounts were infact kept by Tatini Prasad. 
It i$. not suggested that the remittances 
sent ‘to the.Pleader for the’ purpose. of making 
disbursements i in thec cases conducted by him 
were not àll'properly accounted for dnd “ho 
question arises with tegard to “such 'sümis. 
The monies received otit of- Court, however, 
or otherwise paid by the'judgment- debtors to 
Tarini Prasad, appear to have been entered 
in the cash account already mentioned and 
this was periodically countersigned by the 
Pleader on being ‘presented to him by Tarini 
Prasad. It is the defendants’ case that he 
signed this book merely because the disbuise- 
ments. for which he was résponsible were 
entered therein, and that hi$ signature 
was not necessary for, and had nothing 
to do with, the entries relating to sums 
received otit of Coutt or from the judgmierit- 
debtors, a matter which he contends was e 
entirely. in the hands of Tatini Prasad. 
In addition to signing the cash register, 
it appeats that the Pleader from time to 
time, as the chalans for money teceived 
from the judgment-debtors were forwarded 
to the circle office, signe a cértificaté to the ' 
effect that all monies received during the 
past month had béen duly forwarded to 
the circle office. The vláititiff contends 
. that the signi.g of this certificate cast a 
duty upon the Pleader to see that all monies 
actually réceived hy Trini Prasad from 
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the ‘judginent- debtors or tit of ‘Cott were 
duly forwarded. 

When it was. , hecessary. to ‘apply: to. the 
Court for execution of à decree. tlie circle 
officers concerned with the, matter would 
send to the Pleader's office a verified applica- 
tion for, execution bearing. the. signature 
of the Süb-mianager. On receipt of this 
at the Pleadér's office it was “countérsigned 
by thé Pleader ' and presented in Court 
to ‘be filed by Tarini Prasad. It is. sot the 
plaintiff's case that any such applications 
seht were not duly presented bit it is. 
contended that it was the Pleader's business 
to temind the plaintiff's agents at tlie various 
circle offices that a decree was abont to 
become time-barred and that an application 
for execution should be sent to hini for 
filing, 

On the 8th May 1915 Tarini prasad, who 
was then under orders of transfer to’ another 
place, disappeared. Certain officers, of ‘the 
Raj were deputed to make an enqüiry and 
ethe whole of the accounts of the sherista 
were overhauled. The result of this was that 
on the 29th June r9r5 Abdul Wajid, a 
circle law clerk of the plaintiff, was deputed 
by the Raj to lodge a petition of complaint 
against Tarini Prasad charging him- ‘with 
misappropriation. Tarini Prasad sutrender- 
ed and was committed to the ‘Sessions. 
In the meantime. his duties as muharrir 
at the Pleader’ s office were taken over by 
Jang Bahadur. Tarini Prasad. was tried 
in December , 1915 and was acquitted in 


January following. she prosecution having. 


failed, Narendranath Das, the defendant, 
on the 29th July x916 was called upon to 
submit accounts. On the 31st Jdly he 
refused to do so disputing his liability toe 
account and stating that ail the accounts 
had been. duly rendered and were ‘in the 
possession of the Raj. It appears that a 
few days edrlier, on the 15th July 1916, 
Narendranath Das Had tendered ‘his resigna- 
tion as Raj Pleader but he in fact continued 
to act until the 30th January, 1917 when liic 
office terminated. Both the present suits 
were instituted onethe 2nd August IgI7. 

With these preliminary observations we 
propose to deal with the points raised in the 
order mentioned above. 

Tte first point relates to the question of 
Hmitation. 
the first suit the defendants are $ed ‘ds 


With regard .to. the claim. in. 
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legal répresentabives of their deceased father. 
It -is, we think, well established that the 


renreseutatives eot a deceased agent are not. 


liable to render an account,in the sense 
in which the agent, had he lived, might have 
been.called upon to do so and this was not 
| disputed: by the learned Government Advo- 
cate on behalf of the appellant in argument 
before us. The liability to render accounts 
is a personal one attaching to the- agent 
and cannot be enforced against his heirs. 
This does not mean, however, that the heirs 
must necessarily, escape liability altogether 
for the defalcation or breach of duty of the 
agent if the principal.can’ prove that he has 
suffered loss thereby. ‘The suit is so framed 
as to include a claim, for sums received by 
the agent for the use of the plaintiff, and for 
the loss occasioned to the principal by reason 
of the defalcation and breach of duty of 


the agent and, to the extent of the assets of. ing he ever did receive it, or even at the 


the deceased agent in their hands, the heirs 
would be liable. The burden of procí, 
however, in such a case, rests upon the 
plaintiff, It is unnecessary, however, for 
the purposes. of the first suit to consider 
to what extent, if at all, the plaintiff may 
have made out such acase, because, even 
assuming that such a case could be establish- 
ed, in our opinion any cause of action which 
the plaintiff may have had became time- 
barred by limitation before the suit was 
dnstituted. It is conceded by the appellant 
that the claim for damages for breach of duty 
by reason-of allowing the.decrees to become 
time-barred is covered b by Art; iiS of the 
o First Sche?ule of the Vimitation Act which 
* prescribes a limitation period of 3 years 
from the date of the breach of contract. 
As the Breach alleged in the first suit must 
hve occurred during the lifetime of Kishuf- 
dhan Das, it follows that the suit having 
been instituted more than 3 years after 
his death the claim gannot now ke enforced. 
This covers the items see out in the Second 
Schedule of the plaint. But it is contended 
that the claim for monies received by 
Kishundhan Das and not accounted for 
is not covered by any specific Article in the 
Limitation Act and, therefore, comes under 
the residuary Art. 120 which governs 
suits not otherwise provided for and allows 
six years from the date when the right to 
sue acerucs, If the, three years’ period 
applies it is conceded that the suit is.barred, 


suit. is “barred, as Art. 


It is contended by the 2 pellant, aud not. 
disputed by the' respoudents, that Arts. 
89 and go of the Limitation Act which relate 
to suits by a principal against his agent 
do not apply to suits against the represent- 
atives of a deceased agent and those Articles 
need not be considered. "Theerespondents, 
however, contend tbat either . Art. 62 
of Art. . 115 is applicable. Both these 
Articles provide a three ycars’ pericd of 
limitation, and if either of them applies the 
i20 would in that 
case have no operation. Art. 62 is for 
money payable by the defendant to the 
plaintiff for money received by the defendant 
for the plaintiff’s use and the period of 
3 years begins from the time when the 
money is received. If the commereement | 
of the period is to be taken as the date when 
Kishundhan Das received the money, assum- 


date of his death, when the defendants 
succeeded to their father' s estate, in either 


Case, the claim: became time-barred before 


the suit wes instituted. The appellant 
argues that Art. 62.can have no applico- 
tion; as the suit against the defendants 
is not for money received by them for the 


_ plaintiffs use at-all, they having. received 


it as part of the assets of their father’s 
estate and not for the use of any one except 
themselves. In cther words, they. never 
received it at all in the sense intended in the 
Act. If the Article had stood alone we 
think there would have been some force 
in this argument, but section 2 of the Limita- 
tion Act provides that, unless there is any- 
thing repugnant ia the subject or context, 

" defendant®’ includes any persen from or 
through whom a defendant derives his 
liability to be sued. Read in the light of 
section 2 Art. 62,would include a claim 
against the present defendants for money: 
received for the plaintiff's use by them or 
their-father through whom they derived 
their liability to be sued and we covside 

that this Article applies. "This was the 
opinion taken by Mr. Justice Greaves of the 
Calcutta High Court in Ram Hari Kapati v, 
Rohini Kanta Chakvavarty [IN where certain 
decisions of the Allahabad High Court. to 


| the contrary effect weve either distinguished 


(1) 6 Ind. oe 9 eL ; 
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ot not followed. In our opinion the decision 
of Greaves, T. was right. We further consider 
that, even if Art. 62 should not be applic- 
able, the case is covered by Art. I15, 
which provides for a suit ‘‘ for compensation 
for the breach of any contract, express or 
implied, notin writing, registered and not 
herein specialty provided for.” The liability 
to remit the sums received arose out of 
contract and the failure to do so, if any, was 
a breach of contract and it is for that breach 
that the suit is brought. It follows, there- 
fore, that in our opinion, Appeal No. 65 of 
1919 io time-barred and for this reason, 
if for no other, the appeal should be dis- 
missed with costs. 

With regard to the second suit, No. 471, 
in our opinion, Árt: 89 applies to that 
part of the claim which falls under Schedule 
I of the plaint. That Article provides for 
a suit for a principal against his agent for 
moveable property received by the latter 
and not accounted for. The application 
of this Article is not disputed. The only 
question argued before us was when the 
period began to run. The learned Counse? 
for the rcspondents argued that each case 
in which the sums were received was a 
separatesubjectof agency, because a separate 
vakalatnama was given to the Pleader in 
eich case, bul it is common ground that the 
defendant, was appointed to the post of 
Raj Pleader, which his father held before 
him, in August 1913. It seems to us that 
the appointment involved a continuous 
and comprehensive agency and the vakalat- 
namas that passed from time to time from 
the plaintif to the defendant were merely 
incidental to that agency and the period 
began to run from the 31st July r9r6 when 
the defendant refused to render accounts 
and the suit is not time-barred. 

With regard to the claim arising under the 
second Schedule of suit No. 471, this appears 
clearly to be covered by Art. 90 of the 
Limitation Act which provides for other 
suits by principals against agents for neglect 
or misconduct, and the period of three years 
runs from the time when the neglect or 
misconduct becomes known to the plaintiff. 
Here again the application of this Article 
was not disputed, the only poiut at issue 
being a question of fact, namely, at what 
time tbe plaintif had knewledge of the 
misconduct of the Pieader. Upon this 
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qucstion the appellant’s contention was that 
he first obtained such knowledge on the 
7th January igr6. This contention appears 
to us to rest upon no foundation of fact. 
It has not been explained what happened at 
that particular time to bring the defendant's 
neglect to the knowledge of the plaintiff. 
The learned Additional Subordinate Judge 
has shown that the plaintiff had ample 
means, of knowledge, if not at the time, at 
least very shortly after each of the alleged 
delinquencies. The respondent points to 
what we consider conclusive evidence show- 
ing that the'agents and officers of the appel- 
lant had exactly the same information as 


the Pleader as to when decrees had lapsed ` 


by failure to apply for execution. ‘They 
nad duplicate Rent Suit Registers which 
showed the progress of ‘every case under 
trial, appeal or execution. The accounts 
were sent in at least once a month accom- 
panied hy a tabular statement in the form 
of a chalan showing details uf the cases in 
which the money had been paid. The 
accounts of the Pleader's office were subject 
to regular periodical checking and the 
circle law agent had the duty of comparing 
at irequent intervals the circle accounts 
with the accounts and records of the Pleader’s 
office. Moreover, the sub-manager had estate 
officers in every village under his control 
and would surely hear of any delay in realis- 
ation of rent-decrees by execution. It is 


unnecessary to pursue this question further. ` 


The evidence amply convinces us that the 
appellant's authorised .agents would know 
that ag execution of a decree had become 
time-barred —pragtically as soon as that 
event happened. It folows, fherefore, that 
in our opinion, all claims in the second 
Schedule for negligence arising more than 


e three vears before the date of suit Sre barged. 


This question is not of material importAnce, 
however, having regard to our findings on 
the third point which will be referred to 
present! #. e ` 


Ihe second’ “guestion is, whether the " 


defendants in either suit are liable to render 
accounts. In dealing with the qnpestion 
of limitation we have already held that the 
defendants in the first suit are not liabie to 
render an account as the representaiives 
cf their father. With regard to the second 
suit it appears from the judement of the 
Trial Court that the point was abandoned 


. 
a 

* 
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by the learned Vakil, who then appeared. 
for the plaintiff, and who conceded that the 


evidence of his own witnesses showed that the 


Pleaders had all along submitted accounts 
month, by month, not only of, the advances 
received by them from the circle, offices, 
but also of thesums received in Court and 
outside the Court on the plaintifi's account. 
It was furthér conceded that the only claim 
which the plaintiff could put forward was 
to recover the amounts mentioned in the 
respective Schédules of the plaint, and the 
suit, as pointed out by the learned Judge, 
is not oné for accounts strictly so-called 
but for recovery of monies received for 
use of the plaintiff and for damages for 
negligence. It was further forcibly pointed 
out by the learned Judgeot the 'Trial Court 
that the plaintiff who had all the accounts 
in his possession, not only those rendered 
by. thè Pleaders, but those kept by his 
own servants and agénts, had failed to 
produce thé most material documents which 
might have been expected to substantiate 
his case. In\our opinion no case has been 
made out for ordering a fresh account to be 
taken. - "- 
The third point is, whether the defendants 
in either süit, aré liable in damages for 
negligerice of thé Pleader in allowing decrees 
to become time-barred. In the earlier 
part of this judgment we have referred to 


. thé practice in vogue when the plaintiff 


desired to také out execution of a decree. 
Adfuittedly, utitil the verified application 
for executidn of a decree was received at 
the Pleáder's office he had no authortty to 
initiate execution proceedings. Accordingly, 
if any decrees becamé time-barred it is not 


easy to appreciate how the Pleader could be 


held responsible, provided he did not neglect 
to present the applications for execution 
when: sent to him for that purpose. It is 
not shown that hé was negligent in that 
respect. Further, it.is admitted that the 
plaintiff's officers at the wsarious circle 
offices “had their own Rent-Suit Registers 
which were frequently compared with the 
register képt by.the Pleader and that they 
had full information as to the dates when 
execution of, thé various detrees would 
become time-barred. It is also shown from 
the evidénce of the plaintiff's own witnesses 
that the duty of initiating such proceedings 
rested with those officers and not with 
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the Pleader. It was contended before us, 
however, that the Pleader had a duty te 
remind the circle officers, and other agents 
of the plaintiff if it should appear that they 
were allowing the time to run short before 
initiating proceedings. Throughout the 


evidence which is unusually vqluminous in 


this case there is nothing whatever to show 
that there was any express duty cast upon 
the Pleader to remind the plaintiff or his 
servants that they were not properly con- 
ducting their business and no document 
has been produced to show either that the ' 
Pleader ever attempted to interfere in this 
manner or that his conduct was ever called 
in question for failing to do so. Indeed 
the evidence was overwhelming to show 
that it was the duty of the circle officers, . 
and their duty alone, to ascertain what 
progress had been made in any particular 
case, and the law registers at the circle 
offices showed exactly what realisations 
had been made and it was the duty of the 
law clerk to report upon such matters to the 
sub-manager. Nor are we able to find that 
any implied obligation can, in the circum- 
stances, atise out of the terms of the Pleader's 
employment. His business was to ‘conduct 
the plaintiff’s cases as and when he was 
instructed dnd not to instruct the plaintiff 
or his servants that they ought to take 
proceedings against their tenants in casés 
in which, for aught he knew, there might 
be the best of reasons for refraining from 
such a course. In our opinion tne claim 
for damages for negligence in allowing 
decrees to become time-barred fails. 

The fourth point for consideration is, 
whether the Pleader in either case actually 
received for the plaintiff’s use the sums or 
any of them set out in the first Schedule. 
6f the plaint. The sums withdrawn from 
Court were undoubtecly taken out upon 
the eapplications signed by the Pleader, 
but in every case the payment orders were 
received by Tarini Prasad Das, the muharrir, 
and it was he who cashed the same at the 
Treasury. Lfkewise, there is nothing to 
show that any one except the muharrir 
ever received the sums paid by the judgment- 
debtors out of Court. The only sums 
actually received by the Pleader were the 
law advances for meeting necessary disburse- 
ments and no question arises as to these. ` 


We hold, titerefore, that the Pleaders did - 
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not in any case receive the sums claimed 
into their actual possession. 

The fifth questign relates to the liability 
of the Pleader for the remittal of the sums 
received by the muharrir to.the plaintiff's 
circle offices. Various arguments were ad- 
duced before the Trial Court in respect of 
the Pleader's liability. It was contended, 
first, that Tarini Prasad was the Pleader;s 
clerk and servant and that the Pleader 
was responsible for his -acts ; secondly, that 
the Pleader should not have allowed Tarini 
Prasad to receive these sums and, thirdly, 
that it was the Pleader's duty to see that 
the amounts so received were entered in 
the accounts and promptly remitted to the 
circle offices. The judgment of the Trial 
Court deals at length with each of these 
arguments, and dismisses them. With re- 
gard to the first two of these points no 
argument has been urged before us in support 
of them and indeed it would be difficult 
in.the face of the evidence to show e:ther 
that Tarini Prasad was the Pleader's servant 


or that the procedure followed whereby. 


Tarini actually received the. sums was 
not, authorised and assented. toon behalf 
of the. plaintiff.’ It is urged, however, that 
the Pleader was bound to see that the 
amounts realised by the muharriy were 
entered in the accounts and promptly 
remitted to the. circle offices -concerned 
and that the neglect of this duty resulted 
in a loss to the plaintiff. The view taken 
by , the learned Additional Subordinate 
Judge was that, in so far as the claim for 
the items comprised in the first Schedule 
was concerned, it was a claim for misappro- 
priation of, sums received by the Pleader, 
and not a claim for damages for negligence 
and that the plaintiff ought not to be allowed 
at that late stage to make a new case. He 
further considered that Tarini Prasad, al- 
‘though called muharrir, was really the Raj 
harbardaz at Madhupura and that under the 
rules already referred to (Exhibit A), it was 
his duty to keep accounts of all sums received 
by him as well as the register of triplicate 
chalans for the monies remitted to the 
circle offices and that the practice followed 
by him had the approvai of the plaintiff's 
officers. He thought that in these circum- 
. stances the Pleader could not be blamed or 
made responsible for not having foreseen 
the possibility of defalcation by the muharrir 


and that if anybody was, responsible besides 
the muharrir himself it was*the circle sub- 
manager and not the Pleader. On referring 


to the rules laid down for the guidance 
-of all law officers of the Raj it appears 


that by. r. 6 District Court and Munsifs’ 
Court Pleaders must keep the register in 
Schedule F in English where clerks have 
been given to them and, where no clerks 
have been given, in the vernacular. The 
only documents in Schedule F which are 
material and which the Pleader had to keep 
are the register of rent-suits and the register 
of cash account. The register of cash 
account would, no doubt, include such 
amounts as were periodically sent to the 
Pleader to meet the disbursements in cases 
under his charge. There is nothing to show, 
however, that it would include any sums 
not actually received into his hands. The 
register of rent-suits would or ought to 
show all transactions in connection, with 
such suits and would presumably include 
monies receiyed out of Court or from the 
judgment-debtors direct. Ina circular letter 
dated the 20th September 1g10 (Exhibit 
3) sent by the general manager to all sub- 
managers, agents, factory managers and 
Treasury Officers and which the defendant's 
father is proved to have received, it is 
stated: “I have to remind you that the Raj 
rules clearly make out that Pleaders and 
Mukhtars are responsible for remittances 
made to them from ,different offices, fog 
monies received by them from judgment- 
debtors (the rasyaís and: others) and for 
monies drawn by, them from Courts and 
I trust you deal with them? accordingly, 
and shall always so deal with them in future. 
Please explain their duties in this respect 
aftesh to the Pleaders and mukfiars and 
others having monetary transactions ànd 
let me have their assurances that they do 
understand them.” In so far as this 
refers: toemonies drawn by the Pleaders 
from Court or teceived from judgment- 
debtors, it may- well be that such monies 
were actually received by them into their 
own custody on: occasions, as when the 
muharrir or kaxpardaz was ill or on leave, 
but there is nothing to show that it had 
reference to all monies received out of Court 
or from judgment-debtors | even by the 
karbardaz himself in accordance with, the 
practice recognised by the Raj, by clause 7 


Neo 
. 


923° 


924: | 


District and Munsifs Court have, amongst 
other duties, tb keep the registers marked 
in Schedule G in the vernacular. Schedule G, 
amongst other fegisters, includes the monthly 
register of cash account ciscle-by circle, 
the register of triplicate chalans for money 
sent and the register of rent suits. These, 
documents "were in fact kept by. Tarini . 
Prasad, and it is the opinion of the Tudge 
„f the Trial Court that, although referred to 
as a muharrir, he did in fact act as karpardaz 
of the Munsif’s Court. At all events he 
kept the documents which it was the duty 
of the karpardaz to keep and there seems to 
be no reason to quarrel with his finding in 
this respect. It is true that the triplicate - 
chaians and the cash account were signed by 
the Pleader and he was in the habit also 
of signing a certificate when the chalans 
were sent to the circle office to the effect 
that all monies received during the past 
month had been remitted. To this he 
appended his signature when the certificate 
was presented by Tarini Prasad, and he, 
no doubt, relied upon the latter's word for 
its accuracy. If it referred merely to 
amounts received by the Pleader himself 
its accuracy can hardly he questioned, as 
he in fact received nothing. It does not 
appear to have been part of the duty of the 
Pleader to keep any account of the sums 
received from the judgment-debtors or 


, withdrawn from Court, and for the accuracy 
of the chalans he, no doubt, had to rely 


upon the word of Tarini Prasad. In connec- 
tion with this matter it is not unimportant 
to consider certain docurgents prepared on 
lehalf of the ‘plaintiff in the criminal pro- 
ceedings against Tarini Prasad. In the 
complaint, lodged i inthat prosecution (Exhj- 
bit J) it was stated that one of the accused’s., 
duties was to remit to the circle offices 
the decree monies after having realised 
the same, and the law clerk Abdul Wajid 
in his evidence stated that it w&s Tarini 
Prasad’s duty, amongst cthers, to realise 
decree, monies either from "Court or from 
judgment-debtors and to remit the amounts 


- so realised to the sub-manager of the circle , 


concerned. These proceedings were taken 
and the petition of complaint filed after 
serious consideration between the law clerk 
the Raj manager and the sup- manager 
of the Naredigar Circle, and the coriectwess 


Joy 
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of the statement then made has not heen 
disputed. The only question is, assuming 
the point to be open to the plaint tiff on the 
pleadings, whether by certifyicg when the 
ckalans were sent that all money received 
had been duly remitted he has rendered 
himself liable to a suit for damages for 
negligence. The question is net free from 
difüculty, but, having regard to the fact 
that the plaintiff s sub-managers and other 
officers at the circle offices had the same 
knowledge or means of knowledge as the 
Pleader for checking the accounts of Tarini 
Prasad, we are on the whole of opinion 
that the plaintiff has suffered no loss by. 
. reason of any neglect of duty on the part 
of the Pleader in this matter. - 
The sixth and last question is, whether 
it has been made out that any of the sums 
received by Tarini Prasatl were not remitted 
to the plaintiff's circle offices. In view of 
the findings on the fifth point it might not 
be necessary to determine this question, 
but even if our opinion upon the last point 
should be wrong we consider that it is not 
sufficiently proved that -any of the items 
claimed in the first Schedule were not reit- 
ted to the circle offices concerned. . In con- 
nection with this question it is significant 
that from the opening of this litigation 
the plaintiff has been reducing his claim. 
The plaint as originally filed was amended 
by striking out a large number of the items 
claimed. Many more were abandoned in 
the Trial Court and others were also struck 
out before us. Of those which remain some 
were proved to have been duly paid to the 
Raj from the plaintiff's own documents and 
in respect of others there was no evidence 
to show thatethe amounts were drawn out 
of Court. In tbe end out of the numerous 
details in schedule No. x in the two cases 
only Items Nos. 3 and 23 in the first Schedule 
of the second suit were urged as being 
supported by the requisite sequence cf 
evidence showing receipt of the mcney 
and failure to remit. The appellant seeks 
to prove hjs case by production of certain 
records from the Munsif's Court showing 
that money was paid out to Tarini Prasad 
and pointing to the fact that such sums 
found no place in the chalans showing 


remittal of the sums at or about the period 


when they were withdrawn. The chalan 
counterioyls are not produced and the. 
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Chalans themselves are admittedly imperfect to the several circle office: and ‘the evidence 
in that some only of them have been pro- on tiie, record shows that separate cash 
duced. The suit registers have not been account registers have: all along been 


produced and the cash account books kept kept: for each circle. Some chalans have, 
either at the Pieadzr’s office or at the circle no doubt, been produced, but it has not 


offices, with*a few unimportaut exceptions, 
are not forthcoming, and such documents 
as are produced refer only to the accouitts 
of one of the circles in question. These 


even been attempted to make out that 
they make up the whole quantity of such 
documents received from the Pleader’s 
office. and the value of these: documents 


documents would have shown beyond. all is somewhat diminished from the fact, as 
doubt whether the sums claimed: were in disclosed in evidence, that at times moneys 
fact remitted to the circle offices concerned, used to be sent without such chalans. And 
and, as the detendants have no accounts again the cash account registers and the 
of their own, it is impossible for them to ¢halans would have been sufficient checks 
deal adequately with this issue. Again, one upon the other." In-a later passage 
it appears from the evidence that at times he states: ‘‘manyand numerous are, no 
monieS used to be sent to the circle offices doubt, the documents and papers produced 
without accompanying chalans. In dealing by the plaintiff in these cases, but all through 
witb this question we cannot do better than the tendency of his officers was to withhold 
quote somewhat fully from the judgment such papers as were in any way helpful 
of thelearned Additional Subordinate Judge. to the defendants, and I cannot but observe 
After dealing with the question of the onus that the deliberate policy of the plaintiff's 
of proof in cases where the accounts had officers and amlas was not to produce 
already been rendered and finding that it documents which might have thrown any 
lay upon the plaintiff, he. proceeds thus: light on the real point at issue. " It further 


“That being so, it was quite incumbent appears from the evidence that in some _ 


upon him (the plaintiff) to produce these cases amounts received by Tarini Prasad 
accounts ip Court, but, curiously enough, Were not credited in the subsequent monthly 
the primary papers are not forthcoming, account but found a place in chalans of a 
though the defendants raised the point later date. Apart from the documentary 
specifically and stated that as all the papers, evidence which is defective as already 
books and records necessary for the adjust- Shown, there is not a single witness who 
ment of the accounts asked for weie with states that any monies received at the 
the plaintiff, he could not be equitably and  Pleader's cihce were not duly remitted 
legally called upon to.render any accounts to the circles concerned. Itis impossible, 
(cde paragraph 21 of the written defence iu our opinion, im this unsatjsfactory state 
in Suit No. 471). Heaps of papers and docu- of the evidence upon this vital matter to 
ments have been produced®in Court on difer from the findings of the Trial Court 
behalf of the plaintiff, but not a single pou this issue. In our opigion these 
copy of the suit registers is forthcoming* appeals should be dismissed with costs, e 
and excepting three cash account books Z. E. Appeals dismissed. 
(vide Exhibits 14to 145) the bulk of these 
important papers have also been withheld. ° 
The first, viż., Exhibit 14 is for 1912, the 
second, Exhibit 14 (a), for 1907 to 1908 and 
the third, (Exhibit r4 (b), from July 1910 to 
April rg11, and the first and the sécond refer 
to trust mehals only. Thus, practically speak- 
ing, there are no cash account registers forth- 
coming in respect of the Mal villages of 
the four circles appertaining to the Madhu- 
pura Civil Court. Those cash account Kegis- 
ters have an intrinsic value of their own, as — .,, . , 

‘they contain item by item 'and case by case E IN es ( di kara es Aa 
the sums remitted.fron? the Pleader’s office . sed died ord Fa RD. baste Repay 





PATNA HIGH COURT. -. 
Civil, Reviston NO. 105 OF 1922. 
December 18, 1922 . 
Preseui;— Mr. Justice Adami. 
Mir DIDAR ALI AND 'OTHERS— 
PETITIONERS 
© UVEFSHS 
lhakurain KUSUM KUMARIAND ANOTHÉR 
—Opr»osiTE Party. 


* 
* 
+ 


- 


e 2 
. 026 . INDIAN 
DIDAR ALI 9. KUSUM KUMARI. MED 


whether to be depostied—-Shortage in amount to be 
deposited — fudgment-debtor misled by mistake of 
clerk and order of Courl— Admission of shortage 
after expiry of tie. 

It is not incumbent on a judgment-debtor who 
applies to set aside a'sale under s&ction 174 of the 


"Bengal Tenancy Act to include within the costs 


to be deposited by him the amount spent by the 
decree-holder'in obtaining a copy of the decree 
or the valüe of the stamp on a vakalatnama filed 
by the decree-holder, inasmuch as a separate vaka- 
latnama is not necessary in execution proceedings. 
[P. 928, col. 1.] 

ki Raghutar Dayal Sukul v. ase Nandan Missir, 
13 Ind: Cas. 365; 16 C. W. N . 736 ; 15 C. L. T. 89, 
relied npon. 

An Executing Court is lacking in the due dis- 
charge of its duty in entertainiug an application 
to set aside ‘a sale under" section 174 of the Bengal 
Tenancy Act until it has satisficd itself that the 


. Statutory conditions laid down in the section have | 
been fulfilled. 


[p. 928, col. 2.] 

It is the duty of the Executing Court, in such 
a éase, before entering in the order-sheet that the 
full decretal amount with costs and compensation 
has been deposited, to satisfy itself as to the correct 
amount which.it was necessary for the judgment- 
debtor to deposit. [p. 928, col. 2.] 

"A judgment-debtor who fails to deposit the full 
amourit! required to be déposited under section 
174 of the Bengal Tenancy Act cannot claim relief 

on the ground "that he has been misled by inform- 
ation given by a cierk of the Court, it is only 


- when the information is given by the Court itself 


that the judgment- -debtor.is' entitled to rely on 
that intimation as correct. [p.928, col 2; p. 929, 
col i.] ^' 

Sarjoo Prasad Missir v. Nanoo Rat, 35 Ind. 
Cas. 779 : 1 P. L. J. 459; 3 P. L: W. 48, referred to. 


A judgment-debtor made an application to set 
asile a sale under section 174 of the Bengal Ten- 
ancy Act and deposited a certain sum, which, 
according to information supplied to him by a 
clerk of the Court, was sufficient to cover tle decre- 
tal amount, costs and compensation. There- 
upon the Court “made an order that he had de- 


| posited the full amount required under the section. 


On the date on which this order was made the 
time for making the deposit had not expired. It 
wasesubsequently discovered that the costs had 
been “wrongly calculated by the clerk and con- 
sequently the amount deposited by the judg- 
ment-debtor was short by a small sum. It was 
found that the Court bad not calculated the amount 


eof the costs which the jndgment-debtof was re- 


quiredsto deposit: 

‘Held, that .the judgment-debtor having been 
misled not merely by the mistake of the clerk but 
also by “the failure of the Court to calculate the 
costs and' the order of the Court recording that 
the full amount had been paid, this was a fit case 
in which the judgment-debtor should be allowed 
to deposit the deficiency and that the sale should 
be set aside on such deposit. [p. 928, col. 2; p. 929, 
col. 1. 

Chandi Charan Mandal v. Banke Behary Lal 
Mandal, 26 C. 449; 3 C.. W. N. 283; r3 Ind. Dec. 
(x: m) ‘890 (E. Ba and ‘Sarjoo Pyasad c id v. 
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Nanco Rai, 35 Ind. Cas. 779 ; 1 P. L. ; 
P. L. W. 48, distinguished, eins 


Appeai from the decision of the Mansi, 
Bhagalpur. 
FACTS appear from the following Order 


of Remand made by Mr. juu Adami, on 


16th Jüne 1922 :— 

"In execution of a decree bcm against 
him the lands of tlie judgiuent-debtor 
were put up for sale and purchased by a 
third person on the 20th July 1021. On 
the 18th August the petitioner filed a 
petition for permission to deposit the full 
decree money and compensation and “he 
was permitted to do'so ‘and on the same 
day an order was passed to this effect : 

‘Judgment-debtor deposited full decree 
money with costs and compensatiore Put 
up on the date fixed for orders.’ On 
the 22nd August, however, the. decree- 
holder filed a petition declaring that the 
petitioner had not deposited the full decree 
money and compensation, and in con- 
sequence the judgment-debtor's , Pleader 
prayed for time till the 24th August tor 
consideration of the matter. Oh the 24th 
August the petitioner stated that he had 
paid the full amount and cósts of the decree 
but that he had then come to learn that 
Rs. ro was still due, he prayed that he 
might be permitted to deposit that amount 
now. On the 24th August the period of 
thirty days after the.sale "had elapsed. 
In course of time the question, wnether the 
sale shouid be set asidé on receipt of the 
extra stim of Rs. 10 was Considered and as 
a result the Executing Coürtfoünd that the 
deposit had uot been made in time within 
the provisiong of section 174 of the Bengal 
Tenancy Act, and, therefore, the sale could 
not be set aside under that section. There 
was an application for review, but the Mun- 
sif disallowed it’ relying on the case of. 
Sdrjoo Prasad Missiy v. Nanoo Rai (2j. 
There was then an appeal ‘to the District 
Judge but the District Jiidgé held that no 
appeal lay, and refused ‘to’ interfere. 

“ Here the chief and only: substantial 
point which is taken is that there was no 
finding by the Munsif or by the District 
Judge that the amount deposited in the 
first instance by the petitioner was in fact 
short of the amount required to be depcsited 
under section 174. It is also argued that 


(1) 35 Ind. Cas. 779; r P. 1j. 450; 3 P. di W. 48. 
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having accepted the deposit on thc xSth 
of August and entering in the order that 
it was the full decretal money with costs, 
and compensation, the sale must be taken 
to have been set aside from the moment that 
that order under section 174 was passed. 
It seems thaf the petitioner obteined his 
information from the executing clers and 
from a statement of the amount to be pai 
made hy the execution moharrir on the back 
of the decree-holder’s application for exe- 
.cution. It is plain on the face of that 
account that there was a mistake of Rs. ro, 
and it may be that the petitioner was 
inisled by that account, but it has been held 
often both in the case on which the Munsif 
relied and in many other cases—(perhaps 
the last*case is a decision of Buckniil, J. 
in this Court in Civil Revistun No. 31 of 


1922)—which show that a judgment-debtor , 


cannot claim relief on the ground that he 


bas been misled by information given by - 


a clerk of the Court; it is only when the 
information is given by the Court itself 
that the judgment-debtor is entitled ‘to 
rely: on that intimation as correct, and 
in fact, now it is not contended that the 
relief ought to be given because the judg- 
ment-debtor was misdirected by the ottice 
as to the amount. The whole point of the 
petitioner’s argument now is that as a mat- 
ter of fact the right amount was deposited 
in the first instance and that the Courts 
below’ have not troubled to enquire into 
the question whether there really was a 
shortage of the amount. I cannot find 
from any papers on the record that the 
Cotirts have enquired asto the sufficiency 
of the first deposit, and, in my nfind, it was 
quite necessary before the petitioner’s ap- 
plication could have been rejected to deter- 
imine whether in fact there was a shortage. 
The learned Vakil for the petitioner has. 
sought to point out from the entries on the 
bacc of the execution petition that, as a 
matter of fact, tie amonut deposited was 
correct but the entries on the execution 
petition are not very explicit; the same 
abbreviation is apparently made to cover 
"two separate kinds of payments, the sime 
abbreviation being used both for pounilage- 
fee and process-lee and it is imposstole 
to make out how much was entered as the 
amount due on account of process-Jees. I 
think, therefore, it is only just that the cuse 
e c $3 
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should go buck to the Extcutirg Court 
for an enquiry whether .the amount paid 
on the 13th of August was the full decreta! 
amount with,costs and compensation, 
If it is found that it was the full decretal 
amount, then, I think the petitioner would 
be entitled to bave the sale set aside, other- 
wise under the decisious of this Court the 
petitioner can have no reliet on the eround 
of any “excuse for the payment of the 
full amount beyond the. time allowed by 
section 174 of the Bengal Tendney Act. 
The case will, therefure, be kept pending 
till a report on the inquiry to be nade 
by the Executing Court as directed above 
is received.” | | | 


1 





Mr. S. M.  Mullich, tor the Peti- 
tioners. 
Mr. Rat T. N. Sahet, for the Opposite 


Party. 

JUDGMENT.—The facts oí this case 
have been detailed in my order remanaing 
ethe case for report by the learned Munsit. 
It is only necessary to state that’ the judg- 
ment-debtor had timeupto the20thof Ans ust 
to deposit the decretal amount with custs 
in order to set aside the sale. On the 18th 
of August he put in a petition asking the 
Court to receive the said deposit in order 
that the sale might be set aside,- On that 
date the Court granted hin: permission to 
deposit the full decree moncy with comes 
pensation and the judgment-debtor ihen 
deposited Ks. 39u-13-6, and the Executing 
Court entered in the order-sheet “ Judg- 


ment-debtor deposited full detree money e 


with costs and compensation; put up 
on the date fixed for orders.” The date 
fixéd for orders was the 21st of August 
which had been fixed for the confirmation 
oi the sale. On the 22nd of August the 
decree-holder filed a petition stating that 
the full decree money. and compensation 
had not been depdsited and thereupon the 
judgment-debtor asked for time until the 
24th August. On the 24th of August 
the judgment-debtor petitioner stated that 
he had paid the full amount and costs but 
that he had come to learn that Rs. Io was 
still due and asked for permission to deposit 
that amount. Thereaiter, the learned Mun- 
sif considered the question whether the 
sale could be set aside on receipt of the 
extra sum of Rs. 10; he came to the deci- 


the judgment-debtor with the 
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. Sion that, as the full deposit had not been 


made .within-the time prescribed by sec- 
. ticn 174 of the Bengal Tenancy Act; the 
sale could.not be set aside und ter that sec- 
tion. 

When the. case. mo came- before me, 
. there was uncertainty whether-in fact the 
.amount deposited on the 18th August 
by the: petitioner was insufficient and- the 
.Munsif was.asked -to report ‘after making 


“enquiry. His report has- been received 


, and he shows that the amount was short: by 
CRs..9-0-3. It is argued’ that the Munsif 
“has. been - mistaken in ehtering ` certain 
items in. his account of ‘the’ costs. The 


case of Raghubar Dayal Sukul v. J adu Nan- , 


dan Missir (2) has been relied on, and that 
shows that it was not incumbent on the 
judgment-debtor to include within the 
costs the amount spent by the decree-holder 
in obtaining a copy of the decree and 
that a separate vakalainama was not neces- 
sary in execution proceedings. It is clear 
under that ruling that the Munsif wrongly 
includedthe amount of Re. 1-9-0 for:obtain- 
ing a copy of the: decree and Re. o-8-3 in 
respect of thevakalatnama, but,evenso, the 
deduction of these amounts would: not bring 
.the sum deposited up to the amount of -the 
otheritemsin the account. It-is clear then 
.that when the deposit was made, the amcunt 
required by the provisions of section: 174 


eof the Bengal Tenancy Act was not paid 


in. But I think in the present case one 
must look to the general circumstances cf 
a case. The judgmené-debtor, when per- 
mitted to^ deposit the decretal amount 
with costs and compensation, went to ‘the 
execution moharrir who drew up an account 
and showed-that the amount paid in by the 
jüdgement-debtor petitioner was correct 
and.it was.on the basis of that account 


that the sum of Rs. 390-13-6 was deposited. ' 


It is true that the petitioner cotild not pro- 


teet. himself by-a mistake made by the exe- 


cution moharrir, for the execution moharrir 
was not.authorised to officially acquaint 
amount 
to be paid. As I mentioned in my previous 
Order, there. are many cases, both of this 
and other Courts, to the effect that a judg- 
ment. debtor Cannot claim a relief on the 


m 13. n a 365;. :6 C. W. N. 736; 17 C. I 
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ground that he.has been misled by informe 
ation given by a clerk of the Court. But 
iu the present case no order had been passed 
by.the Court as to what the.costs were, 
the judgment-debtor came well within the 
time allowed for the deposit and obtained 
the permission of the.Court to deposit the 


„amount and not only that, he obtained an 


order. in the order-sheet from the Court 
that he had deposited the full decree money 
with costs and compensation. He was, 
therefore, permitted to believe he had- 
paid the full amount until after the time 
allowed for the deposit had elapsed; when 
the decree-holder came forward and pointed 
out that the amount was not sufficient. 
Now, an Executing Court is lackipg in the 
due discharge of its duty.in entertaining 
any application to set aside a sale until 
it has satisfied itself that the statutory 


'conditions provided by section 174 of the 
Bengal Tenancy Act have been fulfilled... - 


This has. been laid down. It was the. duty 
of the Executing Court, before entering in 
the order sheet that the full decretal amount 
with’ costs and compensation had been de- 
posited, to satisfy itself what were the 


‘costs to be paid by the judgment-debtor 
‘and it appears that the 


Court took no 
trouble to find out what those costs should 
be before making its order. Owing to this 
neglect of duty, the petitioner was lulled 
in:o security ; the amount short was not very 
great, and had a proper inquiry been made, 
the judgment debtor would have been able 
to make up ‘the deficit within the time 
allowed. ` Jenkins, J. in the case of 
Chundi Charan Mandal v. Banke Behary 
Lal Mandal (3) said: "In my opinion xf 
is essential to the respondent’s success 
that it should be established that he ‘has 


"been prejudiced by the act of the Court 


and that the mistake which had been made 
is attributable to that act;" and I thick 
that in the present case it has beén estab- 
lished that the petitioner judgment-deht- 
or was prejudiced by the neglect of the 


‘Court to let him know that the amount 


he had deposited was insufficient. It was 


‘clearly the duty of the Court to announce 
what the costs were. 
"Prasad Missir v. Nanoo Rat (1) has been 


The case of 547709 


(3). "15 C. W. N. 283: 13 In , Dec, 


dc S.) Bee (F. B 
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relied on,.but that case is distinguishable 


in this that there the .judgment-debtor j 
had failed altogether to deposit the. 5:per 


cent. on the purchase- money -which.is re- 
quired by €he Act. It was not a mistake 
of figures ; it, was-a mistake.in one of the 
component parts of the deposit. . It was 
pleaded.in that case that the non-inclusion 
of this 5 percent. was due to a mistake 
made by the execution clerk and it was 
found that the.petitioner in that case could 
. not rely on a mistake of an execution clerk 
as an excuse for not paying the 5 percent. 
deposit. In the present case the execution 
clerk had .made a -mistake in. reckoning 
up the costs, and the petitioner had nothing 
to go pot except the account given him 
by: the execution clerk, the Executing Court 
itself not having stated what the amount 
Of costs were, 

I think that, in all justice, the appli- - 
cation of the-petitioner should be granted 
and that: the sale should be set aside. I, 
therefore, direct that the sale be set aside, 
the petitioner depositing the amount still 
in deficit. | 
-- ZK, »* : : 
owe 9 ^ Appheatiow allowed. 
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Juss 13, 1322. e 
Present. -—Sir Dawson Miller, KT., Chief 
. Justice, and Justice ..Sir B. K Mullick, KT. 
M aharaja GURU-MAHADEO ASRAM 
.-. PRASHAD.SAHI BAHADUR-—. 
PLAINTISE—-APPELLANT 
. Versus . 
Musammat JAGATRAJ]. KUER AND 
.. - QOTHERS-——DEFENDANTS—RESPOND,'NTS. 
.' Limitation Act KIK of 1908), Sch. I, Art. 
J agir— Life grant— Presumption—Resumplion of 
life jagir, suit for—Limitation—- Evidence, Aci (T of 
1872), s: 42— Judgment deciding quzsstion of adoption, 
whether admissible between third persons. 
> Unless clear. words indicating: a different inten- 
tion appear in the-instrument, -a-jagin -grant 
: conveys oüly au estate for life? [p. 935, col. 2 -] 
Gulabdas: J 33jivaudas v. . Collector, of Sura, 3 7B. 
1864 G It A5453 3:8ar; P..Ci J. 889 ; 2 Ind. Dec. 
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of the grantec. 


'se'vicss as.physicians to the grantor.. 
original grant has yot been produced. by 


Saran. Lal, 5o Ind. Cas..z; 46 C. 683 ; 20 C. E. J. 
332; 35 M. L, J. 344: 17 As. b. J 298; 21 Bom. 
R..507; 23 C. W. N. 865; (1914 M. W.'N. 518; 
26 M. LOT “307; 461 A 88 (P. C), Prata p Udai- 
ngih Sahi Deo v. Ganesh -Narain Sali; 70 Ind. Cas. 
232.5 (1921) Pat, 369, relied upon. 


“A suit for the reswmption of a life jagir must, 
under Art: r30 of Schedule I to the’ Limitation 
Att be brought within -twelve- years of the death 


[p. 930, col. 1.] 
A judgment of a Civil Court deciding a question 
of adoption is not admissible between third parties 
as evidence of the-truth of the matters decided. 
therein.- [p: 933, col. r.] 

Kanhya. Lol y. Radha Churn 7. w. R. 358, 
Yarakalamma v. Anakala Naramma, 2 2 M. H.C, R. 


276, relied 1 "pon. : 


Appeal from a decision of the Subordi- 


nate Judge; Chapra, dated the 31st May . 


I9IQ. 
Mr. -Harnarain Parshad, for the, Appel- 
lants. 


Messrs. - Sambhu S arai duds K. Sahai, 
for the A PRPO ORNIS; < - 


nis 


:.. JUDGMENT.  — . 02 
“Miller, C. 1. —This -is--an appeal from 
a- decree: of the -Subordinate Judge- of 


Chapra, dated. the 31st- May- 3910; dismiss- 


ing the plaintit s suit. 


The suit was- instituted: By. the Mabala 
of Hatwa' claiming to. resume certain lands 
situated in three mauzas within his zamindari 
which .are now-said.to be in the possession 
of the firss.two defendants, the. widows -of 
the grantees. It is* the, plaintiff's. case 


that the lands in suit. were granted by .his 


father, the late. Maharaja, to two.brothers; 
Deonarayan.Singh and.Brij. Nandan #ingh, 


the husbands of the first two. defendants, * 


for their lives as , hazribashi jagir in lieu 
of' salary. and. on condition of .rendering 
The 


the plaintiff, but a patia.or sanad book.con- 


taining what purports to be.a copy of the 
document -as..well as copies. of.a. number 
-of other. deeds ..af: the. same and a. later 
-petio. has. ‘been pfoduged by the. plaintiff 


and is. relied: on as. evidence. of the grant, 
It.is dated the..23th Assim: 1286 F., corres- 
sponding to the.6th October 1878. A. D. If 
, this do.um ntis.r-liable and ifit cànhe:prov- 


- ed ‘that: he grant was then; „made: .fo Deó- 


(8. s] 125 (P, Gj; Rain Naráygn Singh N. ‘Ram jnarayam and Bujnsnden: there can: be: aa 


50 


030: 


doubtthat whatwas conveyed was a life-estate 
only and the Maharaja’ would be entitled 
to resume the lands on .the death of the 
grantees. Thelate Maharajæ died in 1896, his 
son, the present plaintiff, being then a child 
of about 3 years of age. Brijnandan, one 
of the grantees, survived his brother, Deo- 
narayan, and died in r9or. Under Ast. 
130 of the First Schedule of the Limitation 
Act the period during which a suit for 
resumption can be broughi is I2, years 
from the date when the right to resume ac- 
crues and wouid consequently expire in the 
ordinary course in 1913. The plaintiff, 
however, attained his majority only in July 
1914 and the preseut suit was instituted 


within 3 years of that date, viz., onthe 14th 


May 1917, and as against the widow of 
Brijnandan and his brother the suit is not 
barred by limitation. | 

It is the case of the defendants that the 
grant’ rélied upon by the plaintiff was 
never in fact made or accepted by the 
grantees, Theyclaim the lands under grants 
of an earlier date made by the tather and 
grandfather of the plaintiff in favour of 
the ancestors of their husbands alleging 
that an estate of inheritance was created 
under the earlier grants, or, if the interest 
was a life interest, thatthe lands were never 
resumed and descended from father to son, 


. the fight of resumption being now extin- 


guished. The plaintiff does not dispute that 
the earlier grants of the lands in suit relied 
on by the defendants were madete the-ances- 
tors of Weonarayan *and Brijnandan but 
contends that they also were jagiy grants 
conveying a life interest and that the lands 
were eresumed in 1878 and re-granted by 
* «he instrument of that date to the two broth- 
ers whose father and grand-father before 
them had been.acting às physicians to the 
father and grandfather of the plaintiff.” 
The villages in whigh the lands are situ- 
‘ated are named resp.ctively Pipra Khas, 
Swareji, and Harkhouli. The earlier grants re- 
lied on by the def-ndants are three in number. 
The first in order of date is said to have 
been made in 1252 F}, corresponding to 
I844.0r 1845, À. D. This grant has been 
lostbutit isnot.disputed that it conveyed 


‘the lands now claimed in Mouga Pipra - 


-Khas as jagir to Hakim Sheo Prasad Singh, 


the grandfather of Deonarayan and Brij-' 


: nandan,, who -was . at~that-. time physician. 


* 
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to the grantor; the grandfather of the 


"present plaintif. 


The second in order of date has been 


.produced. It is dated the roth Assin 


1254 F., corresponding to September 1846, 
A. D. It related to the lands in Mauga 
Swareji. The grantor and the grantee 
eare the same as in the earlier one. It re- 


cites that the lands have been gifted away 
‘by the grantor as rent-free jagiy to the 


grantee on condition of loyalty, and directs 
that he shall ever remain faithful in the 


discharge of his duties. 


The third is dated the 28th Kartick 1277 


-F., corresponding. to the 6th November 


1869, A. D. It relates to the lands in Mauza 
‘Harkhouli which were granted by fhe plain- 
tiffs father to Hakim Ram Anugrah Singh, 


‘the son of Sheo Prasad Singh and father 


of Brijnandan and his brother. It recites 


-that the lands have -been granted as jagir 


on the occasion of the Maharaja'$ recovery 


.Írom illness and it directs that the grantee 


shall ever remain faithful in the discharge 


of his duties. 


The defendants contend that the grants 
so made conveyed an absolute estate of 
inheritance and could not be resumed on 
the death of the grantee. There can be 
not doubt, however, in my opin‘on,that Jagir 
grant, “unless clear words indicating a 
different intention appear in the instru- 
ment, conveys only an estate for life. The 
effect of grants of this nature has been 
considered on more than one occasion by 
their Lordships of the Judicial Committee. 
I need only refer to the cases of Gulabdas 
Jagjivandas .v. Collector of Surat (I) 
and Ram Narayan' Singh v. Ram Saran 
Lal (2). In the former, decided in 1878, 
it was held that a jagir must be taken 
prima facie to be an estate only for life, 
although it may possibly be granted in 
such terms as to make it hereaitary. In 
the latter, decided in 1918, the earlier 


'decisiqn was referred to and followed, and 
-it was further laid down that the terms 


which will make the grant of a jagir a 


grant of an estate of inheritance must, 


(x) 3 B. 186; 6 I. A. 54; 8 Sar, P. C. J.889; 
2 Ind. Dec. (N. S.) 125 (P ©). 

(2) 50 ind. Cas. 1 ; 46 C. 683; 29 C. L. J. 3323 
36M L. J. 344 ; 17 A. L. J. 398; 21 Bom. L. R. 
597; 23 C: W. N. 566; oo Ww. N. wa 9 
M. L. T. 207 j a6 I A 88(P. 
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if they are to bę considered alone, be terms 
which are not ambiguous, and must clearly 
show whether it was intended by the 
grantor that the right of inheritance should 
be general or should be confined to a parti- 
cular class of heirs. Further, bv clause 
15 of Bengal Regulation XXXVII of 1793 
which relates to Badshahi grants, it is 
vided that jagírs are to be considered as 
"life tenures only, and that all life tenures 
are to expire with the life of the grantee 
unless otherwise expressed in the grant. 


It has also been laid down in this Court 


in the case of Pratap Udainath Sahi 
Deo v. Ganesh Narain Sahi (3) that the 
interest of a Jagirdar is ordinarily that. of 
& life tenant. 

The learned Subordinate Judge who 
tried the case was of opinion that the grants 
in question conveyed an estate of inherit- 
ance and the lands were not resumable. 
He was influenced in coming to this opin- 
ion by the fact that the lands conveyed 
in the first two grants had descended withe 
out any attempt at resumption to the son 
. of the original grantee. There is no direct 
evidence as to when Sheo Prasad, the 
original grantee of the lands in Swareji 
and Pipra. Khas, died but it is con- 
ceded that it must have been not 
later than 1869 when the grant of the 
lands,in Harkhouli was made to his son 
Ram Anugrah. It is likewise conceded 
that Ram Anugrah died in or before 1878 
and that Brijnandan and Deonarayan, his 


sons, were in possession of the whole of the 


. lands from that date until their death. 
As already stated, I cannot accept the 
earned Subordinate Judge’s ‘view that a 
grant of a jagir conveys more than a life 
interest, and it it is proved that the lands 
were in fact resumed in 1878 and recon- 
veyed as jagiy to the sons of Ram Anugrah 
under the alleged grant of that date the 
plaintiff would be entitled to resume as 
against the widows of the grantees. . 
The learned Subordinate Judge, however, 
refused to accept the evidence of the plain- 
tiff as to the resumption and re-grant in 
1878. He rejected the copy of the adeged 
grant in 1878 as aspurio.s document.. It 
recites that the grant was made to Deo- 
uarayan and Brijnandan for.their lifecime, 


| (3) 70 Ind. Cas. 232 | (1923) Pat. 369. . 
+ N e . 


pro- , 


in lieu of salary. ‘There “was evidence" on 
the part of the defendants that Deonarayan 
and Brijnandan were in “fact being paid 
a salary of Rs. 30 per month, and the plain- 
tiffs, witnesses admitted that there .were 
accounts in.the serishia of the Maharaja 
showing payments made to the servants.of the 
Raj, both Raj servants and derohi servants, 
and that for each set of servants. separate 
registers and bill bahis were in existence 
for the period in question. These, however, 
although called for, were not produced and 
irow this the learned Suberdinate Judge 
drew the inference, which was a legitimate 
inference to draw, that these books, if pro- 
duced, would have supported the defendants' 
allegation that Deonarayan and Brijnan- 
dan were in fact.paid a salary for.their 
services during their lifetime, a fact which; 
if established, was quite inconsistent with 
the terms of the alleged grant. He further 
considered from the internal evidence of. 
the patta or sanad book itself that it was 
not a document which could be relied upon. 
some of the documents in the book con- 
tained a copy of the signature of the late 
Maharaja in English, others contained: 
what purported to be and were sworn ta. 
be his initials presumably appended. by. 
himself after the copies had been . made,: 
and in some cases it was pointed out before. 
us that the copies were not in chronologi- : 
cal order but entered after others of a later- 
date. The book itself has not the appear- 
ance of being very old and the initials said 
to be those of, the late Maharaja are 
apparently all made with. the same kind 
of ink, although they extend over.a period 
of many years. I am not prepared.to hold 
that the book itself was a spurious dogm-. 
ment prepared for the.purposes of this case, 
although there are circumstances which 
raise some suspicion as to its. authenticity, 
The evidesce, howevers as totheresumption : 
of the lands in 1868 and the re-grant theteof 


. tothetwo brothersis not of a very convinc- 


ing description. Itconsis.softhat of certain . 


Servants of the plaintiff who were also 


in the service of his father and who state 
in general terms that in the year in ques- 
tion the lands were under attachment 
for 2 or 3 months during which time the 
tenants were instructed not to pay. rents: 
to Brijnandan and his brother after which, 


 .thelands were re-granted -to them -in lieu, 


Li 
st 


‘of lands in Harkhouli. 


* 032" 


of salary. The évidence is; not altogether 
consistent. It is stated by Debi Lal, the 
Patwari of Harkhouli, that the two brothers 
had been in possession for a*year or two 
when the lands were resumed on account 
of. some displeasure, whereas Sunder Lal, who 
says he was the Raj Amin since 1875, says 
the attachment was not on. account of 
any fault.of Deonarayan and his brother 
butby way of management. It is further 
conceded .. by. the plaintiffs witnesses 
that no tents were ever paid to the Maha- 
raja during the period of attachment but 
thatthe two brothers never ceased to collect 
the rents throughout. Further, there. is 
ho. documentary evidence produced, such 


as parwanas to the patwaris and others of 


the villages, indicating that a resumption 
had taken place. It is further nowhere 
suggested that when Sheo Prasad, the 
grantee of the lands in Swareji and Pipra 
Khas, died any attempt was then made to 
resume. On the contrary, his son, Ram 
Anugrah, came. into possession of the lands 
granted and was given a further grant 
A' further import- 
ant fact is that the sanads granted to the 
father end grandfather. of Brijnandan, 
were never returned to the Maharaja in 
1878 but remain up to the present day in 
the. possession of the descendants of the 
grantees. The learned. Subordinate Judge 
réjected. the plaintifi’s evi ence partly cn 
the ground that it-was confined to thestate- 
ments of ill paid servants of.the plaintiff's 
whose living depended u, an the good wishes 
3- their master. This consideration, al- 
though entitled to some weight where the 
evidence, gas liere.is contradicted, is ceg- 
caimjy not in itself a sufficient ground for, 
rejecting the evidence. It is admitted that 
no.written orders wete sent to the patwaris 
or.iahsilaars.of the villages to resume the 
lands and no proceedisgs took placè in Court 
witte that object. There $ also nothing ex- 
cept the verhdl statement of some of the 


witnesses. to show that Deonarayan and 


Brijuandan ever accepted the al'eged. grant 
o£:.1878. .It.is. highly . improbable that 
they, having suczeeded to the lands granted 
“oi. their a 
father without opposition, would give them 


upand accept a life interest only without 


a struggle, and, in. the absence.of more 
convincing evidence. than. that adduced’ 
i 2 
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by the plaintiff, I am not prepared to differ 
fron; the findings of the Subordinate Jucye 
that the lands were not in fact resumed 
aud re-grantedin 1878. if ‘proof of this 
grant fails, as I held it must, it follows that 
the suit not having been instityted within, 
i2 years from the date when the cause 


‘of action arose, viz., in 1878 at latest it is 


pow barred bv. limitation and must he 
dismissed. l 

A further point was raised by the defend- 
ants which may be mentioned here, although 
in view of the findings I have arrived at 
it is unnecessary to decide it. The suit 
was originally instituted against tlie first 
two defendants alkene on the I4th May 
I917. By their written statement, hich 
was filed on the 4th June 1918, they alleged 
that Musammat Chanderma Kueri, the 
defendant No. 2, with the authority of her 
late husband, Prijnandan Singh, adopted 
a son, Hakim Chandra Sekhar Prasad Singh, 
in Baisakh 1223 E. corresponding to April 
1616 and that he, as heir of his adoptive 
father, was alone in possession of all the 
lands in suit and that the suit was not 
maintainable against them but only against 
the adopted son. The plaintiff apparently 
was not aware of the alleged adoption until 
lié received the written statement of the 
widows in June 1918;hy which time the period 
of limitation as against the adoptetl son 
had expired even assuming ‘that the grant. 
of 1878 coald be proved. The adopted 
Son was, however, added asa party by an 
order ot the Judge of the Trial Court on the 
Igth Decembery sqi8. In Aprii Igro be 
fled a written statement pleading, diler 
alia, that'the suit was barred by limitation. 
If.in fact his adoption was valid which is 
not admitted Ly the plaintiff 1t wculd appear 
that there is no answer to this plea. At 
the date when the judgment was delivered - 
by the Trial Court in May 1919 a suit to set 
aside the adoption had been brought by the ^ 
reversioners of Brijnandan against Masam- 
mal Chanderma -Kueri and her adopted 
sou and judgment had been delivered in 
that suit by the-Subordinate Judge of 
Saran declaring against the: validity of the 
adoption. An appeal; however, from that 
decision was pendiug to.the High Court 
and on the 24th January last-the appeal 
was allowed, the decree of the Subordinate 
Judge being sétaside ándcthe suit dismissed, 
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From that decision an appeal is now pend- '  ..- PRIVY COUNQIL. . " 


ing to bis.Majesty in Council. In the'pre-: | APPEAL FROM THE PATNA HIGH COURT. ... 
sent suit no evidence was given either as _ December ir,,1922. 

to the fact of adoption or as to its validity, — Present;—Lord Atkinson, Lord Sumuer, 
but the learned Judge assumed that il the Lord Parmoor, Lord Carson and 
appeal then pending to the High Court _... _,, Mr, Ameer Ali. ER 
in the adeption suit should succeed the RAM BUJHAWAN PROSAD SINGH 
present suit would be time-barred as against — ^, AND ANOTHER—DEFENDANTS— ` 
the defendant No. 3. During the heating -~ ' APPELLANTS 


of. this appeal the respondents presented e . Versus 
a petition with a cerified copy of the judg- NATHU RAM AND OTHERS— PLAINTIPFS— 
ment of the High Court in the adoption l RESPONDENTS. | 
suit and asked us to admit it as evidence , a E family—Morigage by 
of the adoption. That judgment, however, 255 ecessity— Pnterest,. rate. of-— Burden. of 
was nota judgment in a suit between the ^ It is incumbent on a person, supporting a mort- 
parties to the present case and cannot be gage made by the manager of a joint Hindu family, 
regarded as fes judicata. Nor is it, in my e show not only that there was necessity to bortow 
Mn i ; we ut that it was not unreasonabie to do so at the 
opingon,.a judgment in vem lending upon all rate and-terms contained in the mortgage, p. 93% 
the world. See Kazlhya Loll v. Radika Churn cols. 1. & 2. ; QM i d 
(4) and Yarakalamma v. Anakala Navan:ma | Nawab Nazw Begam v. Rao Raghunath, 50 Indy 
(3). Moreover, in this country by section C89. 434; 46 E A. 145; 36 M. L. J. 521; 17 A. L. J. 
rt of the Tividence Act indgmenfs, orders 39% 23 C. W. N. 700; 21 Bom. L. R. 484; 26 M. L. 
4t 6 | AA iG Jacgnients, T. 40; 30 C. I. J.°86; (1919) M. W. N. 498; 1 U. P. 
nr decrees which are conclusive: proof of “L. R. (P. C.) 49 (F. CG), relied on. i 
the legal character of a person are con-  Hurro . Nath Rai Chewdhri -v. Randhir 
fined to those of a competent Court in EM p Eine 18 LE n p Sar P. hy vs 
Probate, Matrimonial, Admüralty, or In- “Ram x Bharal Sich: 13 Ind. Cas. p MON 126; 
‘solvency Jurisdiction. They do not include 8 A. L.]. 1294 Manna Lal v. Karu Singh, 56 Ind. 
judgments of the character now relied Ca5.766; 1 P. L. T. 6; 13 L. W, 652. (P. C.), referred 
upon. Further, in my opinion, the judg- * - RS DNE 
-ment relied upon being res inter alios judi- : , TES 4 
cala and not relating to ruatters of a public tear against the decision of Mr. 
„natyre isnot even admissible as evidence es ee and Mr. Justice Das, in 
Jin the present case of the truth , of the irst Appeal No. 162 cf 1916, dated the 
matters therein. decided. It is, however, Sth August 1919, reported as 52. Ind. Càs., 
in view of the findings already arrived at, 964, varying the decree passed by.the 
unnecessary ` to determine this question. BRE dede pui Court, Patna, dated the 
In my opinion this appeal should be 3992 August Tow. . . e 
dismissed with costs. | Messrs. Dunne, K. C. and B. Dube, for 
. e - the Appellants. ! . 
Mullick, J.—. I agree. . Mr. J. K. Roy, for the. Respondents. 
+ 
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JUDGMENT. 


- 


Z.K. ` 

Appeal dismissed. - | 
| l ° Lord Parmoor.—This is an appeal from 
“yy 7] W. R. 338. | `- a decre€ of the High’ Court of Judicature ate 
— (5) 2 M, H. C. R. 276. dii: T Patna. which varied a decree of the “Judge 
! "P" . of the Subordinate Court., Hari Charan 

: IP. Mahto, the father of the first of. the*lefend- 
ants (appellants), was head: and karta. of..a 

l , . Hindu joint family governed by Mitakshara 
n M : ; .* *Law. He borrowed a stm of Rs. 1,000, secured 
PY moss S ERN ME with interest ab 36 per cent. per annum 
e L^ E. uox eMe e with quarterly rests by hypothecation of 
7 certain immoveable properties of the joint 

family, and executed a, deed of mortgage 


s Dui * 
+ 
* 
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ou the 16th July «1903, the rights in which 
drenow vested in the plaintiffs (respondents). 
Hari Charan Malto died on the 18th Jan- 
uary .IgIT, without redeeming the deed 
of mortgage:- At the time of the institution 
of the. present suit to enforce the mortgage 
bond, it wás claimed that there was a sum 
due on the mortgage for principal and in- 
terest of more than Rs. 50,000, after making 
an allowance for payments which had een 
made during the lifetime of the mortgagor. 
The actual claim in the suit was for Rs.32,000, 
the plaintiffs stating that they had reduced 
the amount of their claim on the ground 
that the mortgaged property was not worth 
the whole sum due for principal and interest. 

'In their plaint the plaintiffs (respondents) 
pleaded 1 that Hari Charan Mahto had borrow- 
ed the sum of Bs. 1,000, at the above rate 
of interest, in ordét to defray- some necessary 
household : expenses of the joint family, and 
that as security for the bond money, prin- 
cipal, with interest and compound interest, 
he ‘had mortgaged, hypothecated and made 
liable his ma right in certain scheduled 
properties, "which it is not necessary especial- 
ly to. designate. In answer to this. claim 
the -first . of the defendants (appellants) 
' pleaded, among other things :— 

s - That the necessities mentioned in the 

bond: in suit are wrong and baseless. This 
defendant’s father never took a shell from 
‘the. plaintiffs for the requirements and the 
benefit of: the family, nor was there any 
necessity for the same. 
“That the mortgaged Property “is, the 
aycestral proptrty of the joint family, and 
is not at all liable for the payment of the 
amount claimed. Nor can the property 
be sold for*he payment of the same. 


“That the rate of interest and compound * 


interest and the period for payment of com- 
pound interest are altogether invalid and 
, are by way of penalty. Such ap invalid 


* contract and sich severe terms, which are’ 


by way" of “unconscionable bargain, can- 
‘not be giyen effect to or put into operation. 
The account of compound interest and the 
“manner it has been calculated are also wrong. 
“The plaintiffs are not, in any case, entitled 
to compound interest on the interest,” 

lIt has been necessary to set out ,these 
pleas at length, since the judgment of the 
High Court has largely turned onja point 
of pleading, Iu the written ‘statements, 


~ 
e 
* 


` this 


filed on behalf of the other denda 
(appellants) the same defences are raised, 
and in the issues filed before trial, in accord- 
ance with Indian practice, 3 and 5 are rele- 
vant to the questions argued on the appeal 
before their Lordships. The third issue ' 
raises the question whether the*defendants 
(appellants) are bound to pay the debt. 
Were they benefited by the loan? -Can the 
defendant raise his objection? The fifth 
issue raises the question whether the stipu- 
lation in the bond for payment of compound 
interest is penal and unconscionable. 

The Judge of the Subordinate Court 
found that the bond in suit was genuine 
and for consideration, and that the amount 
of Rs. 1,000 had been borrowed for family . 
necessity to enable Hari Charan Malfto to 
defend himself against a criminal charge of 
rioting. On a cross-appeal filed on behalf 


-of the defendants (appellants): to the High 
Court, it was argued that a. karta was not 
‘entitled to defend himself against a criminal 


charge at the cost of a joint family, and 
that there was no proof that the joint family 


property had been hypothecated for any 


legal necessity of the joint family. The 
High Court, however, confirmed in 
respect the judgment of the Sub- 
ordinate Court, and the Counsel for the de- 
fendants (appellants) did not ask their Lord- 
ships to review the concurrent findings of 


. the two Courts, or to reverse this portion 


of the decree of the Subordinate Court. 
The Judge of the Subordinate Court fur- 


. ther found that the stipulation in the bond 


for payment of interest at 3 per cent. per 
month, and to pay compound interest with 
three monthly*rests, was penal, and he allow- 
ed simple interest at I per cent. per month. 
This finding appears to have been based, 
not on the conditions which attach when 
a security is given which purports to hypo- 
thecate joint family property, but on the 
provisions of section 16 of the Indian Con- 
tract Act, 1872. It was set aside by the 
High Court, which held that section. 16 of 
the Contract Act did not relieve the debtor 
by reducing the rate of interest, except when 
the Court had been satisfied that the lender 
was in a position to dominate the will of the 
borrower, and that the bargain was un- 
conscionable within the meaning of the 
section, dt is not necessary on thelpresent 
appeal that their Lordships should express 
| 
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any opinion on the respective judgments 
of the Subordinate'Court and of the High 


Court on this issue. The case of the defend- ' 


ants (appellants) was not argued before 
their Lordships on the terms of section 16 
of the Contract Act, but on the nature of 
the obligations created where money has 
been borrowed by: a karta on the security 
of the joint family property. If, howevere 
it is permissible to accept the finding of the 
Judge of the Subordinate Court that simple 
interest at the rate of 1 per cent. per mensem 
is a fair commercial rate in the absence ‘of 
Special circumstances justifying a higher 
rate, and to calculate the interest on the 
loan of Rs. 1,000 at this rate, then, after 
allowing for payments made, a decree in 
favour af the plaintiffs (respondents) would, 
as ascertained on this basis, amount to 
the sum, of Rs. 236-5-6, the decretal 
amount inserted in the decree of. the 
Subordinate: Court. : 
It will be convenient, in the first instance, 
_to consider the nature. of the right which 
a mortgagee of an ancestral joint family 
property is entitled to enforce against such 
property where he has proved that there 
was legal necessity for borrowing the princi- 
pal sum, but it is not proved that there was 
necessity to borrow at the rate of interest 
contained.in the mortgage-deed. The ques- 
tion whether the defendants-appellants 
are entitled to raise this question in the 
present instance will be considered at a 
later stage. "This Board in the recent case 
of Nawab Nazir Begam v. Rao Raghunath 
(1) determined the principles applicable 
iu a case of this character, and it is not per- 
niissible for any Court to restriet or curtail 
the principles affirmed in that case. After 
referring to-the earlier cases of Hurro 
Nath Rat Chowdhri v. Randhir Singh (2) 
and Nand Ram v. Bhupal Singh (3) the, 
Judgment proceeds :— 
“Jt is incumbent on those who support 
a mortgage made by the manager of a join; 
Hindu family to show not only that ther, 
was necessity to borrow, but that it was no, 


(s) 50 Ind. Cas. 434; 46 I. A. 145; 35 M. L. J. 
'521; 17 A. IL. J. 591; 23 C. W. N. 700; 21 Bom. T,. R. 
484; 26 M. L. T. 40; 30 C. L. J. 86; (1919 M. W. N. 
498; 1 U. P. L. R, (P. C.) 49 (P. C.) 
© (2) 18 I. A^z; 18 C, 311 (P. C); 5 Sar P. C. ff. 


642; 15 Ind. Jur. 34; g'Ind. Dec. (N. s.) 20$ (P. C). . 


(3)- 13 Ind, Cas. 5; 34 A. 126;.8 AWD. J. 1294. 
. . 


unreasonable to borrow at same such high 
rate and upon sóme such terms, and if it is 
not shown that there was necessity to borrow 
at the rate and upon the terms contained 


-in the mortgage that rate and those terms 


cannot stand. 

“This principle being established, the 
High Court was justified in finding that a, 
mortgage upon stich terms as those contained 


in the document sued upon, the lands charg- 
‘ed being of such value as to make the se- 


curity ample, was an unnecessary extra- 
vagance. No evidence, it is true, was given 
on either side, but the thing spoke for itself. 


‘It remains, therefore, that there was neces- 


sity, and in virtue of that necessity, authority 
to borrow upon reasonable commercial terms, 
and that the mortgage stands as good security 
to that extent, but that all terms of the 
mortgage in excess of this necessity are 
outside the scope of the authority." 

In this case the defendants pleaded that 
the.condition relating to interest was very 


,hard, unconscionable and inequitable, but 


it is stated in the judgment that this allega- 


tion did not seem to have been intended ` 


as a substantive plea in itself, but rather as 
introducing a plea of undue influence which 
failed, and then the judgment proceeds :— 
‘However this may be, their Lordships 
do not think it safe to rest their decision 
upon a supposed discretion in the Court 
or an inference by the Judges as to the sum 
which would be sufficient to compensate 
the mortgagee. In their view, as already 
stated, tle question is one of the authority 
of a manager of a jofnt Hindu family, and it 


is because their Lordships agree with the* 


High Court that this authority was exceeded 
to the extent already stated that they con- 
ctr in the conclusion at which that Court 
arrived." NS 

This decision was applied by the Board 
in the latgr case of Manna Lal v. Kare 
Singh (4), 1n which judgment was delivered 
on the 29th July 1919. » 

Applying this principle to the present 
case, the consideration arises whether" the. 
authonty of Hari Charan Mahto, being an 
authority to borrow on reasonable commer- 
cial terms, was exceeded in the promise to 
pay interest at the rate of 3 per cent. per 


S 


n 
* 
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month with three monthly rests.’ Assum- 


Ang that this, question is raised in the plead- 


ings, a matter considered later, the onus 
of establishing that there was a necessity 
‘te pay a rate of interest in excess cf the 
ordinary commercial terms is on the plaintiff, 
and ‘no proof .of this necessity appears to 
have been given at the trial. The first 
defendant (appellant) does state in bis 
evidence: that there was no necessity to 
borrow money at cuch interest. There is 
some evidence that the property mortgaged 
provided ample security for “a loan | of 
Rs: 1,000, but, in their Lordships opinion, if 
there was absence of evidence on either 


` side, the case speaks for itself, and it has 


not been proved that it was within the 
' scope of the authority of the karta to borrow 


‘ on the terms fixed in the mortgege-deed. 


Their Lordships have the assistance of the 
Judge of the Subordinate Court in deter- 
mining the reduction which should be made 
in the rate of interest, and are of opinion 


that the rate of interest.adopted by him, 


may be safely-followed. Indeed it was 
not argued before their Lordships that this 
rate should not be applied if it was held 
that the rate fixed in the mortgage-dee 
cannot be allowed to stand. ` 

‘The High Court of Patna decided in favour 
of: the plaintiffs (respondents) that they 


were’ entitled to recover the amount of - 


interest fixed in the mortgage-bond, on the 
“security of the joint family property, on 
two grounds :— 
{1) That the question of excessive in- 
terest had enot been stifficiently raised in 
* the defence of the defendants (appellants.) 
(2) That, even assuming this question 
was suficiently raised in the defence. the 
Blaintifis (respondents) were entitled to 
succeed owing to an admission made in 
the terms of a compromise of the ioth Feb. 
fuary 1911 referred to in. the decree of 
the 12th February tori, ` 
The defence that ther» was no legal ne- 
cessity for the loan on the security of the 
joinf family property was raised and deter- 
mined in favour of the plaintiffs(respondents), 
but the High Court held fhat this defence 


` did not sufficiently raise the further question 


that the rate of interest*was excéssive and 
to this extent was outside the authority of 
the karta. The Hizh Courc based their 


qecision partly of the terms ia which the 


* 
+ 
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plea of the defendants (appellants) thet 
there was no legal necessity for the loan at 
all, was raised and stated in the written 
statement of the defendants (appellants), 
and partly on the ground that the written 
statement contains a special plea as to in- 
terest,contained in paragraph xoof the defence 
and in paragraph 5 of the written statement. 
“It i..not possible to say, after the decision 
of the Board in the case of Nawab Naz 
-Begam v. Rao Raghunath(x), already referred 
to, that a plea of no legal necessi.y for a 
loan, and that the property is not at aii 
liable for the payment of the amount claimed, 
does not open the door for a defendant ío 
say that the rate of interest is excessive, 
and place on the plaintiff the onus of proving 
that the rate of interest is not: excessive, 
having regard to all the circumstances which 
prevailed when the loan was made. ‘The 
defendant in such a case does not lose his 
right to raise this defence by. adding the 
additional plea. that, apart from the condi- 
tions which attach when a karta mortgages 
the joint prope ty,thestipulaticnin the bond 
for payment of interest, and compound 
interest, is in itself penal and unconscionable. 
In view, however, of the recent decision 
of this Board, the matter is concluded and 
no longer open to. question. 

It becomes necessary, therefore, to con- 
sider the second question on which the judg- 
ment of the High Court was founded, namely, 
whether the plaintiffs (respondents) were 

entitled to succeed, owing to the admissions 
made in the terms of the compromise of the 
roth February gii. It is necessary io 
state shortly the relevant facts. On the 
19th December 1903 Hari Charan Mahto 
executed a further mortgage bond in favour 
of the plaintiffs (respondents), who in.ti- 
tuted a suit against him and his son, der 
fendant No. I, to enforce this mortgage 
bond. Hari Charan Mahto died after the 
institution of this suit, and his-son, defend- 
ant No. I, in the present süit, settled the 
matter. «The arrangement was embodied 
in a consent decree of the r2th February 
IQII and was in part carried out by the 
execution of a sale-deed of the roth February 
IQII, in which sale-deed there is a passage, 
“ Be it known that the bond «ated zr6th 
July 1903 stands good as before, after. 
payment of Rs. 1,000 as principal, besides 
interest and compound interest," The. con- 
e 4 
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sent decree provides as.follows : “ Besides interest they- would be proof to tne sume 


the-amount claimed, Rs. 1,000, as principal. 


and interest and compound interest due 
under the mortgage bond dated the 16th 
J uly 1903 executed by Hari Charan Mahto 
is due from me under the bond.. Only 
Rs. 1.487 gut of interest and compound 
interest entered cn the back of the. bond 
has been realised. The bond is allowed 
to stand good as before—4.e., the principal, 
interest and compound interest will remain 
due from me," The High Court of. Patna 
held that this. was a clear admission of lia- 
bility on the part of defendant No.r in 
respect of both prinicipal and iuterest and 
compound interest, and that, though it was 
not in any sense a ratification of what was 
done py Hari Charan Mabto, it was pre- 
sumptive proof of a justifying family 
necessity, and that hence, if itis necessary 
to cometo a conclusion on the question. 
whether there was any necessity to raise 
. the loan on stuch.onerous terms, it would 
be sufficient to say that the. subsequent 
consent of defendant No. r.to the transactiorf 
was evidence of such. necessity wkich had 
not been rebutted, and that, so far as de- 
' fendant No. 2 is concerned, the question 
did not arise, as he was not in existence either 
at.the date of the original transaction or 
at the date when the compromise was made, 
. On the construction. of the words “the 
boy “is allowed ,to stand .good. as before, 

the principal, interest -and compound 
inten wil remain due from me," their 
Lordsnips are of opinion that they consti- 
tute no more than a reservation of the rights 


. Whatever they may be, under the .mort-. 


. gage bond of the x6th July 1903, and that 
they do not constitute an admission of.a 


legal necessity either to the principal amount : 
or.of the rate of interest or compound in- 
erest. The.mortgage bond which it was. 


sought to enforce in the suit was executéd 
subsequently. to the mortgage-bond on which 
the present action is founded, and it would 
be a reasonable precaution to insert words 
of reservation in order to ensure that there 
was no interference with the security of 
the prior bond. In the present suit the 


question of legal ‘necessity for. the. principal. 
of. the loan was considered ia both Courts, . 
quite apart from the terms. of the conmpro- . 
mise, although if the terms of the compromise. 
are proof.as.to the necessity of tlie rate-of. 


. 
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extent of the nécessity of the principal of 
the loan. ‘This is sufficient to determine 
the matter in favour of the defendants 
(appellants). eAssuming, however, that the 


construction adopted by the High Court 


is correct, and accepting the view expressed 
in the judgment of the High Court that 
there was not in any sense a ratification.of 
what was done by the father of. defendant 
No. 77 their Lordships are unable to accept 
the conclusion that the comptomise terms 
would constitute such proof of a justifying 
family -necessity as would -be sufficient to 
discharge the ' plaintiffs (respondents) from 
the.onus of proving that there were special 
circumstances which entitled Hari Charan 
Mahto to pledge the family joint ‘property 
on excessive terms of interest, or compound 
interest. The passage is, in any case, no- 
thing more than an admission, for what. it 
is worth, made by defendant No. I, and: if 
it were necessary to draw a. conclusion of 
fact their Lordships could not agree in the 
conclusion of the High Court.  . 

Their Lordships will hümbly | advise. His 
Majesty that the appeal succeeds on the 
question of interest or compound interest, 
that the decree of the High Court be set 
aside and the case be remitted with a direc- 


tion that the rate of interest be reduced.to. 


simple interest at I per cent. per mensem 
and that the plaintiffs (respondents). pay 
the costs of this appeal and in the -High 
Court. l 
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Solicitors for, ethe Appellants.— Messrs. 
Barrow Rogers & Neville. 

Solicitor, for the Respondents. —Messrs 
Box & Co. ds * v 


- - 4 
Ld d a SN e - 


e 
: Pu us x E 
a 


x 


e PATNA HIGH COURT - 


APPEAL FROM ORIGINAL ORDER - Noa 226. 


OF TO o ^.  .. t. 
December '19, 1922. a 
Present. —Mr. 
"Mz Justice .Ross. 
T. BARCLEY —PsTrriONER APPRLALANT- 


. VEYSUS - 


ASA DHONDAT AND ANOTHER - 


DECRERE-HOLDER—RESPONDENTS., 


. Execution.of decree— Default. in -baymens In, , 
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terest, liability to pay—W xiver— Appropriation of 


payments— Contrast Act (IK of 1872), ss. 6o, 61. 
Where a date is fixed for payment o£ a sum and 

default is made in, payment, the creditor is entitled 

to interest by way of compensation, even if there ts 


mo express agreement to pay interést from the date 


or default under the Interest Act. [p. 939, col. 2.] . 

Execution of a decree is only a mode of realisa- 
tion and where interest is payable under a decree 
if default is made in payment of the decretal 
amount by a certain date, the failure of the decree- 
holder to execute the decree on default, does not 
disentitle him to get intdrest irom the dat of de- 
fault. Nor does the fact that the decree-holder 
has accepted sums paid to him in part payment 
of the decree after the date of default show that 
he has waived his right to claim interest from 
the date of default. [p. 939, col. 1.] 

The rule that, in the absence of a stipulation to 
the contrary, the creditor is entitled to appropriate 
payments made to him first towards interest, and 
the balance, 1t any, towards principal, applies to 

ayments made towards satistaction of a ‘decree, 
whether the decree is an ordinary decree or an in- 
stalment decree,’ provided interest is payable under 
the decree; [p. 939, col. 2.] 

. (Case-law . discussed.) "3 
Appeal from an order of the Subordinate 


Judge, First Court, Muzaffarpore. dated 


the 8th June 1921. 
Mr. P. C. Ray, for the Appellant. 


Massrs. Rat Guru Saran Prasad and 
Brij Kishore Prasad, for the Respondents., 


JUDGMENTS. 


Jwala Prasad, J.— fais appeal arises 


out of an order, passed by the Subordinate 
Judge of Muzaffarpore, dated the 8ti June 


1921. The judgment-debtor filed an appli-. 


cation under O. XXI, r. 2 of the Civil 
Procedure Code, stating that the entire 
decree was satisfied and that there was 
nothing due under the decree to the decree- 
hglders. he : 

plication and submitted an account stating 
that Rs. 238-6-1ir was still due to them. 
The learnéd Subordinate Judge held that 
Rs. $48-8-3 was still due.to the decree- 
holders, and to that extent he refused the 
application of the judgment-debtor. The 


4 judgment-debtor has now, therefowe, come 


to. this. Court in appeal *  — 
The decree in question was a mortgage- 
decree ,and was passed in terms of a 


compromise petition filed by the parties. 


Under: the terms, which yere incorpo- 
rated: into the decree, the entire 
decretal amount was fixed at Rs. 9,625, 
out of , which Rs. 4,000 was to be paid 
to the jlplaintifis, the decree-holders, by 
the. defendant ist. party appellant within 


. 
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The tiecree-holder opposed the ap-. 


¿had to be paid. 


^s Brea 
two months from the date of the decree: 
This sum was paid off antl we are not con- 
cerned with it. As to the balance of 
Rs. 5,625 which was stated as being due by 
the defendant 2nd party to the defendant 
Ist party, the terms settled were as follows : 
“The defendant rst party will see that 
the said sum is deposited in Court by the 
defendant 2nd party in the name of the 
plaintiffs in satisfaction of a portion: of 
the decretal amount in this suit within 
one month from this date (the date of the 
decree) and on failure of the defendant 
Ist party to deposit as aforesaid the said 
amount of Rs. 5,625 within the said period 
of one month, the defendant Ist party. 
will himself pay the said amount to the 
plaintiff within the said period of two 
months from this date." 4 
The compromise-decree is. dated the 
30th March 1920. The defendant 2nd party. 
did not deposit the amount within the 
period mentioned above, and, t.erefore, 
under the aforesaid clause the defendant 
¥st party was liable to pay to the plain- 
tiffs, the decree-holders, the said .sum of 
Rs. 5,625 within the period of two months 
trom tue date of the decree. On the 30th 
of September 1920, the defendant Ist party 
paid t» the plaintiffs, the decree-holders, 
Rs. 4,841-5-1, anu on the 21st ot February. 
1921 he paid Rs. 784. These two payments 


make up Rs. 5,025 which was payable by^ 


the judgment-debtor appellant within two-. 
The. 


months from the date of the decree. 
decree-holders, however, claim interest at 
the rate of one rupee percent. per mensem: 
from the date of default after the expiry. 
of two months of the date of the decree, 
within which period the entire amount 


The judgment-debtor. 


disputes the right of the decree-:olders. 


to claim interest. 'The question for deter- 


mihation, therefore, is whether the decree-. 
Now, . 


holders are entitled to any interest. 
the 5th clause of the compromise petition 
runs 'as follows :— 

“That until the pa:ment of the entire 
decretai amount the said annuity will re- 


be 


main attached. That if any portion of. 


the decretal amount rem&ins un,aid at: 


the expiry of the said period of two months . 


it will be open to the plaintiffs to execute . 


the decree for the unrealised amount with. 
interest af the rate of Re. I per cent. per. 
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month from after the date of expiry of the 
said period of two fnonths. ' 

Now, there was a fixed date within which 
the full:amount of Rs. 9,625 was to be paid. 
This was not done. The decree-holders 
are, therefore, entitled to compensation for 
the loss caused, to them on account of the . 
default of the judgment-debtor in the pay- 


Prasia (4) shows. that. interest was. 


allowed to the decree-holder oh. two: kisis 


in respect of which default had. occurred 
from the date fixed for payment of the same., 
The case. seems te be governed by the prin- 
ciples deducible from the following autho- 
rities :— Murlidhar v. Mulchand (6), Maia 
yappatyar v.Pichat Asari (7) and Ghumandt 


ment of the said amount within the time ,Lal v. Kanhaya Lal (8) and Rahas Behari Lal 


. fixed for payment. Under the 5th clause 
of the compromise petition quoted above, 
it is clear that the decree-holders were 


' entitled to execute the decree after two 


v. Bachchu Singh (9). The principle seems 
to be that when a date is fixed for payment 
of a sum, the creditor is entitled to interest 
by way of compensation even if there is- 


months of the expiry of the date of the, no express agreement to pay interest from 


decree, with interest at the rate of Re. I 
per cent. per mensem, if the entire sum was 
not paid off. ‘There was clearly the inten- 


the date of default under the Interest Act, 
and from the 5th clause of the compromise 
petition quoted above it is clear that there 


tion of the parties that the unpaid balance was in the present case a clear intention 
after two months will carry interest at to charge interest at the rate of Re. I. 


the rate aforesaid. 'The execution is à 
mode of realisation and the failure to exe- 


The charge of Re. I percent. per mensem 
is, not unreasonable compensation with re-, 


cute does not disentitle the plaintiffs to get gard to the circumstances of the case, aS was. 
interest from the date of default. The fact observed in the case of Murlidhar v. Mul- 


that the decree-holders accepted amounts 
paid to them in. part payment of their 
decree does not show that they waived 
their right to claim interest after the de- 
fault made by the judgment-debtor. From 


chand (6). The decree-holdérs had a right 


"nder clause 5 of the compromise peti-. 


tion to realise it summarily by execution 
of the decree instead of by a separate-suit 
or any other proceeding, and consequentiy 


' The authorities quoted by. the learned 


the account submitted by them it appears they had a right to appropriate part pay- 
that they appropriated the payments first ments after the. due -date, first, towards 
towards interest due on date of payment 
and the balance towards principal. There, principal. This 


is the general rule of 


is nothing to show that they waived tkeir appropriation , vide Parr’s Banking Co. v. 
tight to ‘interest. "They did not even file Yates (ro). The rule has been adopted 
satisfaction petition in the Court,apparent- in India from the earliest time; "Vide 
ly because they thought that they were  Goverdhun,Das v. Waris Ali (11), Bamun-. 


entitled to interest. They kept their right dess M ockerjea v. Omeish Chunder. Raee (r2), 
to theinterest alive after the date of default. Luchmeswar Sing Bahadur vw. 'Syad L uif 
Alt Khan (13), Gooroo Doss Dutt v. Ooma 


Vakil on behalf of the appellant are not Chuyn Roy (14), euge of Benares 


on , all fours with the present. case.. v., Har Narain _ Singh (15), Biswanaih, 
Thaithottathil Pckkay v. Ramachandra 

Shenoy (1), Chagan Chunilal v. Suka (6) 52 Ind. Cas. 953. 

(2), Mumford +. Peal (3), Sakhawat * | (7) oa Cas. 195; 2 I, W. 236; (1915) M. 
Husain v. Gajadhar Prasad (4), and in " ind, Gas. 329. — ' 

Radha | Prasad Singh v. Bhagwan Rai o) 23 Ind. Cas. B72; 10 

(5) On the other hand, the modified de- (10) (1898) 2 Q. B. 460 at 


L.J.59 

p. 466 ; 67 L. J. Q 
cree passed by the High Court of Allahabad — B. 851; AT W. a 42; 19 E er 
inthecaseof Sakhawat Husain.v. Gajadhay , (TH) (1827) 4 Sel Rep 350; 7 Indy Dec. (0: s.) 


(1) 26 Ind. Cas. 124 ; 16 M. L. T. 478. (12 6M.I. A. 286; 1 Sar. P. C.J. 542; 19 E; R., 
(2) 12 Ind. Cas. 384; 35 B 511; 13 Bom. L. R. 108 

891. l p 9) 8 - L. R. 110; 2 Sar. P. cJ. 700; 2 Suth. 
(3) 24.857; 1 Ind. Dec. pis .) 1091. Coi 


4) 28 A. 622 ; 3 A. L. J. 4 E AW. R. 525. 
(5) 5 A. 285; A. W. N. oss 33; Ci Dec, it) 28 A. 25; A. W. N. esl "s 2 À. 22 
(8e 9.) 277, | - . 885. o 
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interest, and the balance, if any, towards ` 
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Bhattacharjee v..Sameswar Sarma (16), Meka- 
-Venkatadrt ‘Appa Row Bahadur Zemindar 


Appa: 


Garu v. Raja  Parthassrathy 
Row Bahadur Zemindar Garu , (17) and 
Nemichand v., Radhe® Kishen (38) 
and sections 60 and Or oi the Indian Con-. 


tract. Act. This is so whether the decree - 
be an- ordinary decree or an. instalment. 


decree, as- in the present case, .pro- 
vided the interest is payable under 
the decree, We:have already seen that 


under the terms of the decree interest was 


payable though. the right for realizing it 
by. execution proceedings was mentioned 
in the decree for the benefit of the decree- 
holders. ^ ° 


There is no substance.also in the con- 


tention of theappellant that the calculation 
of interest is unreasonable or that compound. 


interest was charged in-the account. Sucha 
calculation was upheld in the aforesaid case 
of. -Biswanath Bathacharjee v. Someswar 
Sarma. (16). 
- For all these reasons we dismiss the appeal. 
with costs. 
Ross, J.—I agree. - 
ELE 2 Appeal dismissed, 


: (16) . 41 Ind. Cas. ae 21. c. W. N. 1055. 
. (17) ;61 Ind. Cas. 31; 26 C. W. N. 33; (1921)- 


* M. W. N. 347; 19 A. L. J. 465; 33 C. Ye. J. 447; 
L. R. 644; 3 U.P.L. 


40 Ni. LJe 2 23 Bom. 
R. (P. C.) 27; 44 M. 570; 14 L. W. 25; 30 M. I. T.. 
36: (1922) K LR. (P. C.) 233 (P. C.). 
x) 63 Ind.’ Cas. 904 ; 26 C. W. N. 153; (1921) 
LW. N. 411; 14 L. W. 301; ENS 48 
C. Beg; (1922) A. I. R. (P. C.) 26 (P. C). 
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T RUPMANjAR DASI AND OTHERS 
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‘RAM BAHADUR AND .omeRs—Pvo jorma 


DEFENDANTS— RESPONDENTS. 
` Mettgage— Subycegation— Intention — Principles. 
applicable. 


.where there is nothiug ow the rzcoszd' "o ‘show 


tuet a a subsequent mertgegec who paid ott a ptor 
charge on pene property intended to keep. it alive: > 


[19237 


for his.benefit, the prior charge must be.deemed to- 
have heen extingnishe donepayment. [r. 0.41, col. 2.]. 

In a Court ot Equity, it has always been" | 
held that the mere fact of a charge having 
been .paid off does not decide the question. 
whether it is extinguished. If it is paid: 
off by a tenant for ae without any expression 
of his intention. it well established that he 
retains the benefit p it agai&st the inherit- 
ance. for, although he has not declared his 


. intention of keeping it alive, it i, presumed that 


his intention was to do so, because it is m. nifestly 
for his benefit. On the other hand, whea the 
owner of an estate, in fee, or in tail, pays off c. 
charge, the presumption is the other way, but iù. 
either case the pe.son paying off the charge ‘cans 
by expressly declaring his intention, either keep it 
alive or destroy it. If there is no -reason for 
keeping it alive, then, especially: in the case of aly 
owner in-fee, Equity wil, in.the absence. of any 
declaration of intention, destroy it, but if there be 
any reáson for keeping it alive, such as the 
existence of another incumbrance, Equify will not 
destroy it. |p. 947, tul. 2.]° -> 

Mohesh Lal v. Mohant Rawan pa 5 C. Por 
3 C.L.H. 221; ro I. A. 62; 7.Iüd. Jur. 
ue 4 Sar. P. C, T. 424, 4 Ind. De IN. S.) 1291 

P.C), Adams v. Angell, (1877) 5 Ch. D. 634; 46 
i. J. Ch. 382° 36 I. T. - 334, referred to. 


Appeal from. a decision of the Officiating 
Subordinate Judge, Second Court, Arrak, 


dated the. 2nd June 19139. 3 


T Siv Sarai Lal, for the Appellant. 
.S. C. Mitra, the Respondents. 
JUDGMENT. Be wx 
Kulwant Sahay, J.--This is an apqeul 
by the defendant No. r7 against the deciee 
of the: Officiating Subordinate Judge of ` 


- Arrah, dated the 2nd June r919, and the 


only question raised in the appeal is as re- 
vards the right of priority between the 
diferent mortgagees. The stit is based 
on four mortgaze-bonds executed bv the 
mortgagors-defendants in favour of .the 
plaintiffs. eThree of these bonds are dated 
the r7th November zgo4.and. the fourth 
is dated 18th November 1904. The appel- 


"lant's bond is dated 5th April 1902 and the 


appellant contendsthat he bas got a. right 
of priority over the plaintiffs inasmuch as 
his money went tc pay off a prior bend, 
dated the 26th April 1890, of Kashi Nath 
Saab ia The learned Subordinate Judge 
has found that the appellant.has failed. to 
prove that the money advanced by him 
went to dudes the previous mortgage. of 
r89go and, further, that there is. nothin: 
to show that there was any intention en 
the part of the appeliant to. keep the prior 
mortgage of 1800. .alive. It appears that the 
money advanced under the  .plaintifhy 
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first bond of 17th, November r904 went 
to satisfy three bonds .dated 6th 
Janvary 1902, 4th February 1902 and 
4th March 1902 in favour ‘of one Mangar 
Ram..and -that . advanced under their 
bonds, Exhibits rA-and IR, of 1904 went to 
satisfy another mortgage of -one Ram. Pra- 
sad Chaudhury dated-the 5th May 1893. 
In the plaintiffS bond there is a distinct* 
recital that these prior bonds of Mangar 
Ram and- Ram Prasad Chaudhury. were 
kept alive and the- learned Subordinate 
Judge has held that; as the money ad- 
vanced by the plaintiffs went to pay -off 
the prior mortgages of 1893 and 1902, 
the plaintiifs have got a right of priority 
over the defendant No. 17. . 

-It has! been contended by the. learned 
Vakil for the appellant that there is 
evidence on the record to. show that 
the- money advanced by. the: appellant 
went fo satisfy the band of 26th April 1890 
and in. support- of this contention he relics 
“upon Exhibit CI, certified copy of the bond; 
Exhibit: D, judgment in the. suit. on: the 
above bond; Exhibit E; certified . copy« of 
thë decree--passed’ on that judgment and 
Eshibit F, cettifed.copy of the Register 
of! Civil Suits, which.'shows -that. a. sum 
of. Rs. 7,300 was paid in. full satisfaction. óf 
the boud.of Kashi Nath. Chaudhury. Now, 
none of -these documents goes to show 
that thesuiu of Rs. 7,200..advanced.by the 
the defendant No. :7' went to pay off the 
debt of -Rashi Nath Chaudhury.. it has 
been contended -that, although execution 


was taken. cut for the realisation of a sum, 


of Rs. 7,590, on the date on. which the appel- 
lant's bond -was executed, ta sum ot 
Rs. 7,200 only was due -upon Kashi Nath 
Chaudhury's- bond aud the money advanced 
by the appellant went to completely satisfy 
that prior bond, Rut the decun:ents relied 
upon: «are “not... sufficient to.come to this 
conclusions nor is the oral evidence of any 
vaiue-to show that the inonev advanced by 
the appellant.went to satisfy theewhole oi 
the debt due upon Kashi.Nath's bonc. 
- I, therefore, agree-with the learned Subordi- 
nate Judge ia-his finding that the:evidence, 
is not sufficient to .come: to. a. inding. that 
the prior debt was paid off bv the money 


advanced ‘bythe appellant. :All that ‘can’ 


be'said ‘upon the evidence is, that itis likely 
that a sum of. Rs. 7,200 Wert’ to partly 
& 
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satisfy the prior debt, but that is not sufi- 
cient to subrogate the defendant No. 17 into 
the position ofthe prior’ mortgagee, Kashi 
Nath Chaudhury. | Then, there is no 
evidence on fhe ‘record to show that 


the defendant No. 17 was evén aware of: 


the prior mortgages in favour of Mangar Ram 
and other persons which were satisfied 
by the debts advanced by the plaintiffs, 
and, that being so; there could'be no in- 
tention on the part of the defendant No. 17 
to keep the prior mortgage of Kashi Nath 
Chaudhury alive. The position, therefore, 
is that we have nothing on the record to 
show that there was any intention on the 


part of the appellant to keep the mortgage 


of Kashi Nath alive and, therefore, he has: 
no right to be substituted in the place ‘of 
Kashi Nath. Inthis connection, I may refer 
to the obsérvations of the Privy Council 
in the case of Mohesh Lal v. Mohant Rawan 
Das (1) where their Lordships, qüoting 
from the judgment in thé case of Adams v. 


Angeli (2), observed: "In a Court of Equity, 


it has always been held that the mere fact 
of a charge having been paid off does not 
decide the question whether it is extin- 
guished. If itis paid ‘off by a tenant for life. 
without any expression of his intention, 
it is well established that he retains tHe 
benefit of it against the inheritance; for, 
although he has not'declared his intention 


of keeping it alive, it is presumed that ‘his . 


intention was to do so, because it is mani’ 
festly for his benefit. On the other hand, 
when theeowner of an estate, in fee, cr in 
taii, pays off a chérge, the presumption is 


the other way, but in either case the person? 


paying’ off the charge cun, by expressly 
Geelariug his intention, either keep it alive 
or destroy it. If there is no reason for kegi. 


ing it alive, then, especially in the case of 


an owner 1n fee, Equity will, in the absence 
of any declaration of intention,  des- 
troy it, but if thers be *iny reason for.keep-: 
ing it alive, sucli as the existence of anufher 
incumbrance, Equity will not destroy it." 
Iere we find no 1eason disclosed upof the 
evidence from which an intention.could be 
presumed on thê part of the appellant to 
(1,9 C. 961; 13 Cd. R. "22r; 10: LAs 62: 7 

Ind. Jur. 392; 4 Sar, PIC. T. 424; 4 nd.’ Dec, 
(N.S) 1291 (P.C. =: -> EE. 

= (27 (1877) 5 Ch. D. 634: 46 Le Pa Chv 552: 56- Ly. 
T. 334. DA Xe DA nen 
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Nath the nfortgage 


and the appellant. 
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keep alive the prior bond of Kashi Nath | 


Cuaudhüry &nd, therefore, by the satis- 
faction’ of the decree obtained by Kashi 
in his favour was 
extinguished and it was not kept alive for 


‘the benefit of the appellant. 


Another point has been taken by the 
learned Vakil for the appellant to the effect 
that the learned Subordinate Judge ought 
to have determined the several liabilities 
as between the défendants Nos. I5 and 16 
“It appears that only two 
properties were mortgaged to the appellant, 


. whereas some.other properties also were 


to 


mortgaged to the plaintiffs, and the defend- 
.ants Nos. I5 and 16 are interested in the. 
_ other properties, and the contention was 


that the extent of the several liabilities of 
the defendants Nos. x5, 16 and 17 ought to 
have been distinctly found by the learned 
Subordinate Judge. But that is a ques- 
tion of contribution between the several 
‘subsequent mortgagees and is a question 
which is foreign to the present suit. It would 
be open to the appellant, if he satisfies 
the whole of the decree of the plaintiffs, 
institute a , properly framed suit for 
contribution and in such a suit the several 
liabilities will have to be determined. The 
‘appeal is, therefore, dismissed with costs. 


Das, J.—1 agree. 


Z. K. & N. E Appeal dismissed. 


- NAGPUR JUDICIAL COMMISSIONER’S 
COURT 


SECOND CIVIL pete No. 116 OF 1921, 
January 17, 1922. 
Present:—Mr. Hallifax, A. J. C. 

. SHAN KER—PLAINTIFÉ-—APPELLANT 
VETSUS 
RAN GUBAT AND OTHERS —DEFENDANTS— 
^ RESPONDENTS. 

Pleadings— 4 pee second-— ARE Que 
lion of fact or uu 


INDIÁN.CASES; — . 
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The findings of a lower Appellate: Court are 
final upon the facts from which acquiesence might 
or might not be inferred. But acquiescence is 
not a question.of fact, but of legal inference from 
the facts so found. 
^ Bent Ram v. Kundan Lal, 21 A. 496; x Bom. L. 
R. 400; 3 C. W. N. 502; 26 L A. 58; 7 Sar. P. C. J. 
523; 9 Ind. Dec. (N. S.) 1022 (P. C), followed. 
Second appeal from a decree of the Addi- 
tional District Judge, Nagpur, dated the 
* 16th October 1920, in Civil Appeal No. 123 
‘of 1920. 
Mr.:Á. N. Chorghade, for the Appellant. 
Mr. M. R. Bobde, for the Respondents. 
- JUDGMENT.—The finding of both 
the ‘Courts below appears to be that the. 


plaintiff and his servants constantly 
complained verbally to the delend- 
ants, while the latter were building, 


their new house, that they were eticroach- 
ing on his land, but he never pointed out: 
the exact extent of the encroachment, - 
which was in every case less than 
foot, and never sent them a written notice 


of objection til after their building was. 


finished, and, therefore, he “acquicsced”’ 
in it and "stood by quietly.” This is nothing 
short of a contradiction in terms. 
decision, however, even if it were reason- 


ably possible, would not be binding on- 
this Court. As was laid down by the Privy , 
Council in Bent Ram v. Kundan Lal- (1), . 


the findings of thelower Appellate Court 


are final upon ‘‘the facts from. which acquies -- 


cence might or might not be interred: But 
acquiescence is not-a question of fact, but 
of legal inference from the facts so found,” 
and from the facts found the only possible 
inference is that the plaintiff never - stood 


quietly by and allowed the defendants to . 


build their walls where they did. On the 
contrary, he protested vigorously and con- 
stantly, as both the lower Courts have found, 
that the land was his and they had no right 
to build there. How little either of the 
learned Judges understood the case is 
clear from the references in both judgments 
to the alleged damage done to the latrine 


pha by the back flow of the water from the - 


defendants' roof, after it had. reached the 
ground, which was caused by the 
stoppageat da and to that in the judgment 
of thé learned Munsif to the narrow open 


(1) 21 A. 496; I Bom. L. R. 400; 3 C. W. N. 
502; 26 I. À. 58; X Sar. P. C. J. 5231 9 Ind. Dec, 
(9. 8.) 1032 (P. C.). 
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lane de on which ‘the ‘defendants have 
stacked fuel, asa place on which the 
-plaintiff has acquiesced in the erection of a 
costly structure by- them. 

2 The reliefs which the plaintiff now 
claims have been reduced to the following 
four:— a 
. "(f) Possession of the narrow strip on the 
West of his latrine pha or at least an injune- 
tion forbidding the defendants to interfere 
with his free user of it by stacking their 
fuel there, similar to the injunction granted 
‘to him in respect of the lane a. < 

(ti) Possession of the patch ga on the 
South side of thelatrine pha which appears 
to be the Eastern end on the lane a. 

(iti) Possession of the eleven inch strip 
on which the defendants have encroached 
by building their Southern wall on it. 

(iv) An injunction restraining the de 
fendants from preventing the plaintiff 
re-constructing the Western wall of his 
compound, which would lie against the 
‘Eastern wall of their house. 

All the considerations which are now 
‘admitted to justify theinjunction in respect 
‘of thelane, apply with exactly equal force 
to .the smaller lane da. 
latrine da is' cleaned from the West 
and .dais merely a continuation of the pas- 
“Sage through ga by which it is approached. 
-As ta, the patch ga what little evidence is there 
.on the record is much too vague, to form 
a basis for any decision at all. It is not 
‘included in any of the title-deeds of either 
party and, though the plaintiff’s witnesses 
say something about a cattle-shed having. 
once existed on the South of the latrine pha, 
it is impossible to say that ghey are re- 
‘-ferring to the patch ga. 

3. The evidence on which we have to 
decide whether the defendant’s Southern 
-wall has or has not been built eleven inches 
too far-to the South, so as to encroach on 
the plaintiff’s land, consists of Municipal 
maps and what are called maps, but are really 
only statements of boundaries and dimen- 
sions, in sale-deeds. The dimensions stated 
in the latter are notoriously mere approxi- 
mations, in which, for instance, a third of a 
cubit, which is about six inches, might be 
stated as a ‘quarter or as a half, giving it- 
self a range of  inaccuracy of more. 
than four inches. It is also well-known 
‘that the cubit is anything between seven- 


a, 
e. 
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teen and nineteen inches, and might even 
occasionally be still less or still more. On 
the Municipal maps no dimensions are stated, 
and we are asked to ascertdin the precise 
dimensions ‘of *a house: about 18 feet from 
North to South, by measurement from a 
tracing which is itself liable to differ from 
the original, made'on cloth which is liable 
to stretch slightly, from a plan in- which 
one ingh represents 44 feet. It is obviously 
impossible -to detect a difference of one- 
forty-fourth of an inch on such a map. An 
error of the thickness of the line in making 
the tracing, which is probably a tracing 
of a tracing, would vitiate the whole 
result. The plaintiff has filed in this Court 
a map on which dimensions are stated. 
This is a copy of the map attached by the 
defendants to their application to the Muni- 
cipal Committee for permission to build 
the house about which the plaintiff is com- 
plaining. Butthat plan shows the width 
of the house from North tó South, including 


los 


the lane a to be r8 feet 6 inches and the 


plaintiff'S Own map filed with his plaint 
shows that the house they. have actually 
built is only 17 feet and 4 inches. ; 

4. As to the plaintiff's wall on the West 
of his compound, where there is already 
the Eastern wall of.the defendant's new 
house, though it was not admitted here 


that his only reason for desiring to build 


that wall was a.desire to annoy the defend- 
ants, no other reason could be suggested. 
Nor was it seriously contended that he 
had preved that the defendants had ever 
really. interfered swith his right to build 
what he chose on his own land. Ne 
Court could possibly grant him such 
an injunction as that fo, 
ehe asks in this respect. In the 
result then the decree-of the First Court 
will be modified by the addition to it of 
an injunction restraining the defendants 
from inttrfering, witlf the plaintiff's right 
to use the lane ga for the purpose of having 
his latrine cleaned. Each party will 
pay its own costs in all three- Courts. * 


. Q.R. D. e 


which. 


Decree modified: ` 


s. e 
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ERIJ RATAN DAS V; RAGHUNANDAN GIR, , 
PATNA: HIGH COURT: 
First Civit, APPEAL No. 94 OF 1920. 
; January 16, 1923. W 
Present :——Sfk Dawson Miller, K7., Chief 
Justice, and Mr. Justice Foster. 
Babu. BRIJ RATAN DAS AND ANOTHER 
'o——PLAINTIFFS——ÀPPELLANTS 
> U2YSTS : 
RAGHUNANDAN GIR AND OTHERS— 
-. DDEFENDANTS— RESPONDENTS, 
- Estobpel—Morigage suit—Morizagor, whether can 
sã up jus tertii "T 
For the purpose of determining the issues in 
a mortgage suit the Court ís not concerned with 
the question whether some third party has a title 
adverse to that of the mortgagor. [p. 947, cols. 1 
& 2 b. l ee. 
Kakange is estopped from denying, in an- 
swer to a suit on the mortgage, the interest which 
be represented in the mortgage-deed as bis own 
proprietary right. (p 947, col. r.] | 
Obiter. —Even where a mortgagor is a trustee act- 
ing in a public capacity and not for his own benetit 
he is estopped from denying his title to the moxt- 
saged. property and cannot set np as a delevce 
against the mortgagee that the property mortgaged 


is trust property which he had no right tco mottgage. 


.947, col. r.] . 
B à. in v. Horne, (1842) 3 Q. B. 760; 12 
L. J. Q. B. 72; 3 G. &D. 239; 7 Jur., 38; 61 R.R. 
397; 114 E. R. 698 and Ata&amaya Debi v. Haridas 
Haldar, 27 Ind. Cas. 400; 42 C. 455; 19 C. W. N. 
208; 20 C. L. J. 183, relied upon. 

- Appeal from a decision of the Subordi- 
nate Judge, . Gaya, dated. the 7th 
February 1920. >- ? M. 

Messrs. L. N, Singh, N.C: Sinha, Ban- 
wart Lal and S. S. Bose, for the Appellants: 
“Messrs. S. M. Mullick and Kailaspat, 
for the Respondents., -7 ~>  ^*- es 
sere = 0 5 o JUDGMENT. de jh 
Miller, C. J:+-This is arf appeal-- by - the 
plaintifis from’ a ‘decision -of the Subordi- 


‘nate’ judge of Gaya, dated -the -7th' 
February £920. . ’ Pe do C Eee 


"fme appellant, -Brij “Ratan Das, and his” 


sor, “Raj Kumar Lal, who is'jointwith him 
in'estate, instituted the -suit as - plaintiffs 
on the 4th. March-1919 to enforce a mort: 


* gage-pond executed in favour of. Brij 


Ratan ‘by the first defendant, Goshain Ragu- 
natday Gir, onthe 22nd October 1910 to 
secure paynient-of-a sum of Rs. 4;850-14-6, 
the amount found due on an adjustment 
of accounts between the pdrties, together 
with interest. The property hypothecated 
under the bond is describBd by the mort- 
gagor in the instrument itself as “ The en- 
tire 16-annas of brit and the temple of Sri 
Pita Maheshwarji with the orchards and 
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situate in Mohalla 
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houses appertaining. to. it and all sorts 
of income and profits accruing therefrom 
Utarmanuüs appertain- 
ing to Mohalla Ramana, ward No. 5, one. 
of the quarters of Sahebganj, Pargana and 
District Gaya, constituting my proprietary 
interest and held by mein occtrpancy right 
and which has been acquired by me personal- 
ly, the boundaries whereof are given below, 
minthat-majt land appertaining to the temple 
and the said temple. " | 

The defendants other than the. mortga- 
gor are his brother, Wazir Gir and other 
members of his family, most of whom are 
minors. Raghunandan Gir, the mortgagor, 
filed a written statement but took no part 
in the trial and was not represented in this 
appeal. His brother, the second defendant, 
as also the minors, filed written statements 
and contested the suit. It was plead-. 
ed that the plaintiffs had no cause of action, 
that the Court-fee was insufficient, that 
the suit was- barred by limitation, that 
Jt was bad for misjoinder of parties, that 
the bond was executed by the first defendant 
under fraud and. undue. influence of the 
plaintiffs, that there was no consideration for 
the bond and that it-was-not genuine and 
‘valid, that the-loan covered by the bond 
"was not contracted for legal necessity and 
that the minors were not. benefited thereby 
and were not liable for the same, thet the 
rate of interest was - usurious and uncon- ` 


scionable and by way of penalty, that the . 


properties mortgaged- were. -inalienable 
and the mortgagor had no right to mort- 


‘gage them. A plea of payment was also 


set up by the first and second defendants 
and thesuit was challenged as being invalid 
on the ground of champerty and as against 
public policy. -Most of those pleas, as. to 
which issues were framed, were. abandoned 
at, the trial and the only questions left.for 
determination by: the learned Subordinate 
Judge -were those which related to limita- 
tion, the genuineness -and validity of the 
bond and ¢he consideration therefor, the 
question. of--legal - necessity, the question 
relating “to interest and whether the -prop- 
erties were inalienable sq as: to preclude 
the mortgagor’s right to mortgage them: 
All ‘these issues except'thelast -were -deter- 
mined in’favour-of-the plaintiffs. The - last 
mentioned, issue; however, was: one: which, 


.in-thé opinion: Gf-the.dearned Subordinate 
n 


^ 


^ 
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Judge went to the root of the whole claim: 
and was determined in favour of the de- ` 


"fendants. The learned Judge found that the 


properties mortgaged were inalienable, that 
the defendant Raghunandan Gir chad no: 
right to mortgage them and that the mort-. 
gage was absojutely void. - 


From this..decision .the plaintiffs have e 
appealed and: contend iù the first place 
th.tit was not competent to the mortgagor 
to dispute the title which he himself had 
gfanted. or. to set up. against the. mort- 
gagee the paramount titleof a third party, 
even though the: latter might- eventually 
prove a: right to recover the property. 
They contend-in the second place that’ the 
Judge was not justified upon the evidence 
arriving at the conclusion: RM the proper- 
ty was inalienable. 


A considerable volunie of evidence was 
admitted at the trial’to-prove that the tèm- 
ple of -Pita Meshwatj:, the subject-of the 
mortgaze, had existed from time immemo- 
rial and was a. place of public-worship for 
the wnole Hindu community. who weré 
entitled: to worship there’ without let. or 
hindrance and“ that: the teniple and thé 
property . appertàining. thereto" weté . dé- - 
buit;r ptoperty..dedicated to the. - --idol. 
Admittédly, the temple -isan ancieat- one 


“which. Bas- -beem in. Existence from -time 


immemorial and ‘theré’ is- no evidence to 
show’. its - origin. No: deed -of. dedication - is 
in existence and: the terms .nd coaditions 
upon which. it was -founded are unknown. 
Ine oral evidence proved that as long as could 
bé-remembeted it had been a place of public 
worship, that maav. people contributed 
to its upzsep' and adornment both-by- dona- 
tions“and periodical subscriptions and that 
it had peen repaired or d-corated from time, 
to time by: m3mbérs of. the public who 
were in-th: habit of.worshippiag therein. 
The ‘documentary evidence relating ‘to : it 
went- back to-th year 1852 whea P, USSAM- - 
mat - Sita Dayi, toe widow. .of.. one Bi- 
gin Lal; a--former Pujari of the -temple, 
xécutel. a deed of gift of hr. property : 
ia la iaz -her rights -in the. said temple 
to one-Ohaman Lal who.appears to have 
been’ the:adopted ‘son. of . her husband; 
ani from that. date. -until the year - 1896 


‘Chaman Lal..appears . to have remaitied 
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in- possession: “providing for thé; „per "'ormàncé 
of the “Puja by appointing - Pujaries - at à- 
fixed- salary and himself collecting the sur- 
plus - -profits ‘arising’ from- the offeririgs -ahd’ 
other: sources of-income:-of the -property:- 
His- right appears to have been disputed: 
on more than one occasion. by ‘others who 
claimed. the rights of- Pujari of: the temple - 
and:--disputed the validity of the gift made ^ 
by- Musgammat Sita. Dayi in' 1852, but 
throughout Chaman Lal successfully main- 
tained his title to and possession of- thé - 
property. By -his - Will, dated. the 3oth 
June - X896, - Chama Lal after Me. 
in 1852; left thé whole of his aE in- 
cluding -all the proceéds arising- from doch- 
hina brit and Puja of the temple to-his daugh- : 
ter Mussammat Aina’ Dayi for her life and,- 
after her death, to her son ‘Kashi Lal: 
directing that’ hè should be the absolute: 
proprietor of the .demised properties and 
should acquire all the rights and powers: 
which: the -testator had’ in ‘tespect thereof. l 
‘The interést of. Kashi Lal became vested in- 
him -on-his mother's deathin 1899 when he 
was still -a minor. Ram Lal Pahari was in 


that year ‘appointed his guardian, and in the 


application for the: appointment of: ihe- 
guardian of the minor a list of his properties 
iucluded the proprietary. interest sty of the: 
temple - of -Pita-Maheshwarji.: Kashi Lal 
in -Septémber 1905: mortgax ed; amongst 
other property, the 16-annas brit of- the® 
temple of Pita Mahešhwarji tò one -Sham 
Lal-Máh$o ‘to secure -a- loan of Rs. 800. 
Again in -April -xgo; he tragsferred: by: 
usifruetuar y mortgage-bond tothe defendant: s 


. Raghunandan Gir -the- -entirè 16-annas 


of «the temple of ri: Pita: Maheshwariji;- 
which he- describes ‘as - belonging to high 
in his ancestral -proprietary interest- and. 
recites that in the said temple he has got 
ancestral brit right and*has been in: posses- 
sion-and occupatiop théteof without -pdrti: 
cipation and -possession by any one else fnd’ 
has béen énjoying the proceeds of the same;. 
A few dayslater he also mortgag ed; amdhgst 
other. property, the-r6-annas*-órit attached’ 
to thé temple of Sri Pita’: Maheshwarji 
iucluding the orchards and. hotises belorig- 
ing - thereto, «^ deseribed as belonging: 10 
him iri his proprietary interest; to the --plair- | 
tif Brij‘ Ratan Das to secure a -loan of 
Rs..1,500; - Finally, -ir'-/1ge9- by-a‘Kobala 


. temple 
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dated the xsth April that year, Kashi 
Lal having bécomeinvolvedin debt sold to 
the defendant Raghunandan Gir the entire 
I6-annas of the brit attached to the temple 
of Sri Pita Maheshwarji amd the orchards 
and houses appertaining thereto, 
described as belonging to | the executant. 
in his proprietary interest, for the sum 
of Rs. 60,998. This  Kkobala stated: 
“It is desirable that the said, vendee 


should enter upon possession of the property | 


sold as absolute owner thereof and continue 
to appropriate all profits and income aris- 
ing from the said temple, orchards and 
houses. All rights which I have in respect of 
executing a.sale-deed as well as other deeds 
of any nature whatsoever of making  ma- 
nagement for the benefit of the said temple 
and of performing worship either myself 
or through other persons according to my 
wish shall pass into the said vendee in their 
entirety." The property sold is described 
thus: '' Entire 16-annas of brit attached 
to the temple of Sri Mahadevaji, orchards, 
houses and all sorts of income and 
proceeds belonging to the said tempie be- 
ing theancestral property of me, the execut- 
ant." The defendant Raghunandan Gir 
having thus “acquired his interest executed 
"the mortgage-bond in suit in favour of the 
plaintiff on the 22nd October rg9ro. 

It is important to consider the terms 
of the mortgage-bond. „It recites at con- 
esiderable length the history of the said 
already referred to from the 
year 1852 and refers to each of the trans- 
actions as having beem a transfer of the 
eproprietary interest. The gift made by 
Sita Dayi to Chaman Lal in 1852 is re- 
cited as,a gift of the entire 16-annas of the 
brit attached to the temple, the flower 
garden and houses appertaining to it with 
the right to appropriate the income 
atising from the temple. and the right 
to perform Pujapatin the said temple he- 
longing to Mussammat Sita Dayi in her 
proprietary interest. lt further recites 
thatein a suit by Mohan Nath Kanthia 
claiming to be the proprietor of the temple 


against Chaman Lal in 1896, it was decided. 


that Chaman Lal Pandi was the absolute 
proprietor of the temple and entitled to 


appropriate the income accruing therefrom, - 


It then goes on to refer in great de- 
tai! to al the other transactions which 
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have been referred to, and which need not 
be repeated, and states, “As security for © 
payment of the said loan, principal with 
interest, I have mortgaged and  hypothe- 
cated the entire 16-annas of britand ‘temple 
and the right to appropriate the income 
derived from the temple of Sgi Pita Mahesh- 
warji owned and possessed by me and in 
respect of which I have acquired pro- 
prietary interest and occupancy right as well 
as the flower garden and houses attached to . 
the said temple which I, the executant, 
have purchased from Kashi Lal Pande, 
the former proprietor under a registered 
deed of absolute sale dated the 15th April 
1909." The mortgaged property is also 
described in similar terms at the end of 
the deed as “my proprietary interest and 
held by me in occupancy right and which 
has been acquired by me personally." 


Having regard to the documentary evi- 
dence,in the case from which it appears 
that since the year 1852 the property in 
suit has been disposed of or dealt with 
by those from time -to time in possession 
as if they had a proprietary and transferable 
interest therein, there is much to 
be said for the appellants’ contention 
that it is not made out that the property 
is inalienable or that the mortgagor had 
no right to mortgage the same. It is not, 
however, in my opinion, mneceBsary to 
determine this question, for I consider that 
the appellants must succeed upon the first 
point. The respondents by the plea taken 
are in fact endeavouring to set up the 
jus tertii and to plead as between the 
mortgagor,and his mortgagee the para- 
mount title of another. The Court is not 
concerned for the purpose of determining 
the issues in a mortgage suit whether some 
third party has a title adverse to that of the 
“mortgagor. It was contended on behalf of 
the respondents that Raghunandan Gir, 
the’ first defendant, was really in the posi- 
tion of a,trustee in regard to the property in 
suit and, therefore, had no powers of aliena- 
tion contrary to the terms of the trust and 
that no question of estoppel could arise 
in-such a case. Had the ‘mortgagor purport- 
ed to transfer the property in the capa- 
city of trustee, this question would have 
arisen „for determination. There 15, 
authority both in this country and m 
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England for the proposition that even 
where the mortgagors are trustees acting 
in a public capacity and not for their own 
benefit they are estopped from denying 
their title and cannot set up as a defence 
against the mortgagee that the property 
so mortgaged is trust property which the 
mottgagors had no right to mortgage. See 
Doe d. Levy v. Horne (I), Mahamaya Debi 
v. Haridas Haldar (2) and Fishers Law 
of Mortgage, section 872. Itis unnecessary, 
however, in the present instance to decide 
this wider issue, as the  mortgage-deed 
clearly and unmistakably purports to be 
executed by the mortgagor as the proprie- 
tor of the property in his own interest 
and he is estopped from denying the interest 
which e represented as his own proprie- 
tary right in the deed. With great respect 
to the learned Subordinate Judge, I think 
that he ought not to have embarked upon 
a consideration of the question of the defend- 
ant’s interestin the present suit. Ifit should 
hereafter turn out either that the Hindu public 
or anybody else is interested as proprietor 
of the mortgaged property or has a para- 
mount title adverse to that of the mortgagor 
the decision in this suit will not be binding 
upon such a person, and if in fact there 
is a paramount title in anybody else, 
it is competent to such person to take 
proper steps at the proper time to protect 
his inttrests. In my opinion, this appeal 
should be allowed with costs against the 
respondents who have appeared and con- 
tested the appeal. The judgment and de- 
cree of the learned Subordinate Judge 
should be set aside and in lieu, thereof 
there will be the usual mortgage-decree for 
the amount claimed with interest at the 
bond rate up to the expiry of the days of 
grace, which in this case will be three 
months from the date of the this decree, 
and costs, and further interest thereafter 
on the decretal amount so found due.and 


costs at 6 percent. per annum until realisa- . 


tion. 

Foster, J.—I agree. As to the mortga- 
gor's pleathat the mortgaged property is held 
in trust for the Hindu public and the idol, 


(1) (1842) 3 Q. B. 760; 12 L. J. Q. B. 72; 3 G. 
& D. 239; 7 Jur. 38; 61 R. R. 3971 x14 E. R 698. 

(2j 27 ind. Cas. 400) 42 C..455; 19 C. W. N. 2081 
20 C, L. J. 183, 
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in my opinion, there can be no doubt that 
it lies outside the scope ef the mortgage 
suit, so far as it asserts a third person's 
title. A  mortgage-decreee for sale does 
not purport éo assure a good title to the 
prospective auction-purchaser. 

Ás to the plea that the property is inalien- 
able on the ground that the sale of a 
public endowment and its emoluments is 
against public policy, my opinion is that 
the mortgagor is in this case estopped 
by his own deed. A material question of 
law would, I concede, have arisen, had the 
defendant expressly mortgaged the emo- 
lIuments of a public endowment; for there 
are décisions which declare such properties 
inalienable. There are English - decisions 
which have removed the bar of estoppel 
where the mortgagor in his deed has con- 
travened Legislative enactments limiting 
his authority and where he has in the mort- 
gage suit raised the question of alienability. 
So a plea of public policy, based on Indian 
decisions, might possibly be brought into 
analogy with those English decisions. But, 
in my opinion, we have no such case before 
us. A close study of the whole mort- 
gage-deed, the subject-matter of the suit, 
wil, I think, show that the private 
ownership of the mortgagor was emphasized 
by frequent  eiteration. Much has been 
made of the meaning of certai  terms.in 
the deed implying (in the circumstances 
of this case) that the income is derived from 
daily offerings made by devotees to the 
idol, but, in my opinion, this is not irconsist- 
ent with private ownership. So, having 
regard to the general tenor ‘of the mort; 


gage-deed which indicates a mortgage 


of private property, I do not think that 
any question of public policy can*be raiged 
in the present suit, and the defendant is 
estopped by his own act and deed. If in 


fact it is a public endowment, the Hindu 


public and the idol have identical interest, 
and they have ‘numerous remedies, both 


under special enactinents and the general 


provisions of law. i 
Z. K. 
Desree set aside, 


'* 
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APPES AL; FROM ORIGINAL DECREE No. LOL 
: 1920. 
January 3I, 1923. 
Present;—Mr, Justice Das and Mr. 
Justice Kulwant Sahay. 


Babu LAL BIHARI SINGH AND OTHERS 


—PLAINTIFFS—APPELLANTS 
YEN SUS 
_ Babu GUR PRASAD SINGH AND OTHERS 


—DEFENDANTS— RESPONDENTS. 

Res, judicata—Mosigage-suit—-Prior movigagee 
made parviy—Pviority disputed—Civil Procedure 
Code (Act V of 1908), s. IT, Expl. IV. 

Where a prior mortgagee is impleaded as a 
defendant in an action on a subsequent mort- 
gage and it is sought, to displace his prior title 
and: to postpone it to the title of the plaintiff, it 
is, the duty of the prior mortgagee to ptove his 

rior. mortgage. If be fails to contest, the suit, 

he decision in the suit will operate asses judicata 
against him. [p. 9£0, col. I.) 

Lachmi N arayan Marwari v. Bhagwat Singh, 
58 Ind. Cas. 35; x P. L. T. 629, wo i den 

Radha Kishun v. Khurshed Hossein, 55 t. Cas. 
659; 47 C. 662;. 18 A. L. J. 401; (1920) T NW. N, 
308; 38 M. L, 7. 424; 12 L. W. 5:3; 22 Bom. L. R. 
557; 47-1. A. 11; 28 M. L: T. 425; 25. C. W. N. 417 
(P. €), Mahomed Ibrahim Hossein Khan Y. 
A mbina Peyihad Singh, 14 Ind. Cas. 496; 39 C. 52 
15 C. L. J. 411; 17 M. L. T. 255: (ta12) X. W? Nx: 
367; 9 A. L. 1.332; 14 Bom. L. R. 230; 16 C. W. N. 
3055-3 2 MoT. is 4083; 391. A. 68 (P. C.) and Sri 

Gopol v. Pirihi Singh, 24 å. 429; 4 Bom. L.R. 827, 
6 C. W. N. 889; 29 I. A. r18; 8 Sar. P. C. J. 
203 (P. C relied upon. 


Appeal from a decision of the Subordinate 
judge, Second Court, Monghyr, dated the 
a st January 1020; 

^S. M. Mullick for Rai Guru Saran 
Praia for the Appellants. 

. Messrs: K. D. Jayaswal end Bimla Charan 

Sinha, for the Respondents. 


JUDGMENT. 

Esjwant: Sahay, J. —Thisis an appeal by the 
plaintiffs against a decree of the Subordinate 
Judge of Monghyr dismissing their suit to 
enforce a mortgage-bond. Thebondis dated 
the 1st November 1907, and it was *xecuted 
by the defendants Nos. ‘x and 2 and one 
Hargobind Prasad Singh, father of 
the defendants Nos. 5 and 6,'in favour of 
Amnt Singh and Uzir Singh, whose heirs 

and- Tenresentatiyes the plaintiffs are, tor 
a sum ci Rs, 2,000. The property mortgaged 
therein was a 2 annas 7 dams IO cowries 11 
bcuris share of vileze Asthawan. Defend- 
ants Nos. 3 to6 are the members of the 
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family of defendants Nos, r and 2 and 
defendants Nos. to 15 are alleged 


to be subsequent purchasers or mortgagees. 
The suit was contested by the defendant 
No. ir and by the guardian’ ad litem 
of defendant No. 6. The other defend- 
ants did not Appear We are in this 
appeal concerned only with the defendant 
No. rir, who raised various pleas in bar of 
the suit, the principal pleas being that the 
suit was barred' by res judicata and that the . 
suit was bad for non-joinder of parties. 
The learned Subordinate Judge has -dis- 
missed the suit hola ne that it was barred 
by res judicata and that it was bad for 
non-joinder of parties . Three points have 
been taken by the learned Vakil for the 
plaintiffs-appellants: first, that the Court 
below was wrong in holding that tke suit 
was barred by ves judicata; second, that it 
was wrong in holding that the suit was bad 
for non-joinder of parties: and, thirdly, 
the Court below was wrong in dismissing 
the whole suit, whereas he ought in any 
event to have passed a decree for sale of the 
Share of the mortgaged properties not covered 
by the mortgage of- the defendant No. rr: ' 
The first point of ves judicata arises under- 
the following circumstances: It appears 
that Babu Bihari Lal, a cousin of defendant 
No. rr, had:a mortage dated. the 26th 
January 1908 over 1 anna 8 dams  IO- 
cowries of Mouza Asthawan executed in: 
his favour by the predecessors of defefidants- 
Nos. 1 and 2 fora sum of Rs. 625. After- - 
the death of Babu Bihari Lal, the defendant- 
No. 11 brought a suit on the said mortgage. . 
That was Suit No. 78 of 1914 and a certi- 
fied copy of the plaint of that sait-has been 
produced and marked as Exhibit 5 in this- 
Case. In that suit Amrit Singh and Kamta- 
Prasad ‘Singh, who are plaintiffs. Nos. I 
and 7 in the present action, were-impleaded 
= defendants and in the plaint it was- 
alleged that they were subsequent: 
morigagces inasmuch as the- plaintil's 
(the present defendant No. I1) .mortgage- 
was executed to satisfy a prior mortgage: 
of the year 1895 and, therefore, he acquired 
a` priority over mortgage of the: present 
plaintiffs Kamta Prasad. Singh did- 
not appear in that suf, but Amrit 
Singh filed a written statement, which is 
marked, Exhibit 4 in this. Case; ‘and in thet. 
written statement Amrit. ‘Singh. allewed ‘that 
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his mortgage was prior to the mortgage 
of defendant No. II and the latter could 
claim no priority over him. After. filing 
this written statement, Amrit Singh, or 
Kamta Prasad Singh never appeared in 
this suit ahd never took any steps to 
prove their priority over the mortgage 
ofthe defendant No. . ır. The learhed 
Subordinate Judge who decided the suit 
in his judgment, dated the 5th May r916, 
which is marked Exhibit 7 in this case 
proceeded on the assumption that Amrit 
Singh and Kamta Prasad Singh were subse- 
quent mortgagees and the decree in that suit, 
which is marked Exhibit 6 in this case, 
directed “that the defendants do pay. the 
decretal amount within four months and 
that in case of default the same be rea- 
lized by sale of the mortgaged property. i 
‘Thereafter, Amrit Singh filed a petition on 
the 2oth July I916 for a. re- bearing . of 
the suit under O. IX, r. 13, Civil 
Procedure Code, but this application was 
also dismissed. Therefore, the position was 
that in the Suit No. 78 of 19%4 the de- 
fendant No. 11 clearly alleged that his 
mortgage was prior to that of the present 
plaintiffs and the decree in that suit direct- 
ed the sale of the property in the event 


of the defendants ‘in that suit, including. 


the plaintiffs in the present suit, failing to 
pay up the decretal amount. The decree 
Was executed in due course and the 
mortgage property I anna. 8 dams 10 
cowrtes in.Asthawan was sold and purchased 
by the defendant No. rr. The plaintiffs 
in the present suit contend that, as their 
mortgage was in fact prior to that of the 
defendant No. rr, they were not necessary 
parties in t.e suit of the defendant No. 11 
and that it was not necessary for, them 
to prove their ' pri rity in that suit and, 
therefore,.the decree ; assed in. that suit 
does not ‘operate as res ‘judicata in the pre- 
sentsuit. This contention cannot be 
sustained. It may bethat, as à matter. of 
fact, the plaintiffs' mortgage was prior 
in time to that of the defendant No. Ir. 
It. is very likely that the - allegation 
of ‘the defendant No. rir in his plaint of 
the Suit of 1914 that he was entitled to 
priority on ac ount of the money advanced 
under his bond being used in? satisfying 
a prior debt, was false. But it was on the 


allegation, true or fals$, that the plaintiffs 
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in the present action had a subsequeüt. 
mortgage that they weg impleddéd 3s. 


parties in that suit. It was their duty 
in that suit to prove that that allegation 
was incorrect. The mere filing of thie 
written statement in that suit. was, not 
sufficient. It was no proof of piiority but 
a mere adegation of priority, and oncé their 
mortage "Wa 
quent to fiat Sf the defendant NO. II, it 
was their bounden duty to prove that it was 
not so, Having failed to appear atid prové 
their priority in the suit of 1914,the pláintiffs, 


in my opinion, are now estopped from, Claini= 


ing their priority in the present suit. Re- 
liance has been placed by the leatried Vakil 


for the appellants on the case of Lác hint 


Narayan Marwari v. Bhagwati Singh 
(x), but in that caseit does not appear 
that in the suit of the Sübsequent morte 
gagee wherein the prior mortgagee was 
made a party, there was any allegation 
disputing his priority, and ftom the 
report of the judgment of that case it does 
not appear what was the form of thé decree 
passed in that case. As.a matter of fact, 
from the extract of the judgment of tlie 
Deputy Commissioner. Subordinate Judge 
given in the report of tbat case it appears 
that the question of priority was left open. 
In any event, Mr. Justice Sultan Ahmad 
in that case clearly savs: “At the same timé, 
the puisne mortgagee may make a prior 
mortgagee a party to the suit, If he dóes 
so, tlle purpose of making the prior 
mortgagee a partly should be*clearly stated; 
but, if no purpose is given in the p'atnt 
Or provided for in the decree, the , prio 
inortgagee will not be affected by the jüdg- 


 mentinany way.’ Where no relief is claimed, 


the subject-matter of the action is the iri- 
terest of the mortgagor minus the interest 
of the §rst mortgagee, and, in such a suit, 
in my opinions no investigation as fo. the 
validity or extent of the prior. mortgage 
can possibly be made." In the’ case now 
before us the purpose of making the present 
plaintiffs a party in the suit of defendant 
No. ir was Clearly stated’ and the decree 
clearly | directed tlie présent ' plaintiffs’ to 
pay up the decrte and, in the event of- their 
failure, a sale of the mortgaged property 

was ordeied. This case, thetefore, does 


(1) 58 Iud. Cas. 33; 1 P, I 629. 


attacked, as being subse: ' 
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.not help the appellants. Mr. Sushil Mad- 


hab Mullick, for the appellants, also relies 
upon the case of Radha Kishun v. Khur- 
shed Hossein (2). That case far from 
supporting the plaintiffs is an authority 
in favour of the proposition that where 
a prior mortgagee is impleaded as a defend- 
ant in an action on a subsequent mortgage 
and it is sought to displace the prior title 
and to postpone itto the title of the plain- 
tiff it is the duty of the prior mortgagee 
to prove his prior mortgage. In that 
case the prior mortgagee was joined as a de- 
fendant, but it did not appear whether. 
any and what relief was sought against 
him. ‘The plaint of the prior suit was not 
produced and their Lordships held that, 
in the absence of any proof as to the alle- 
gation upon which the prior: mortgagee 
was made a party, it must be assumed 


 .that he was made a party as a prior mort- 


gagee and the case came within the terms 
of section 96 of the Transfer of Property 
Act. Sir Lawrence Jenkins, in delivering the 
judgment, observed as follows: ‘‘Consequent- 
ly, to sustain the plea of ves judicata it is 
incumbent on the Sahus in the circum- 
stances of ‘this case to show that 
they sought in the former suit to displace 


"Bukhtaur Mull’s prior title and postpone 


it to their own. For this it would have been 
necessary for the Sahus as plaintiffs in the 
former suit to allege a distinct case in their 
plaint in derogation of Bukhtaur Mull’s 
priority." In the present case, the defend- 
ant No. 11 in the former, suit did allege 
a distinct case'in the plaint in derogation 
of the present plaintifi’s priority. There- 
fore, this case supports the view taken by, 


ie and it” does not help the plaintiffs | 
appelfants. In this connection reference may . 


be made to the case of Mahomed Ibrahim 
Hossein Khan v. Ambika Pershad Singh 
43). where their Lordships of the Judicial 
Committee of the Privy Council in deal- 
ing with a case similar to the present case 
held thagit wasincumbent on the prior mort- 
gagee to set up his rights under the prior 


. (2) 55 Ind. Cas. 959; 47 C. 662; 48 A. L. J. 
0920) M. W. N. 308; 38 M. L. J. 424; x1 L. W. 
518; 22 Bom. L. R. 557; 47 I. A, 11528 M L T 425; 
25 C. W, N, 417 (P. C). 

(3) 14 Ind. Cas. 496; 39 C. 527; 15 C. L. J. 41x; 


.. Xi M. L. T. 265; (1012) M. W. N. 367,9 A. L. J 


332; 14 Bom. L. R. 280; 16 C. W. N. 503; a2 M. L. : 
468; 39 J. A, 68 (P. C), : J 
+ 


mortgage, and not having "done so, section 
I3, Explanation 2, of the Code of Civil Pro- 
cedure, 1882, applied and that the claim 
of the plaintiffs was barred. Reference 
may also be made in this connection to the 
the case of Sri Gopal v. Pirihi Singh (4) 
where a similar view was taken. I, therefore, 
agree with the Subordinate Judge in hold- 
ing that the present suit in so far as it re- 
Jates to r anna 8 dams and ro cowris of 
Asthawa is barred by res judicata. 

As regards the second point taken by the 
learned Vakil for the appellant, it appears 
that Gopal Saran, the defendant No. 3, has a 
minor son, named Chinta Saran, who has 
not been made a party in this suit. The 
learned Subordinate Judge has held, that 
the whole suit is bad inasmuch as Chinta 
Saran is a necessary party and that on ac- 
count of this defectthe whole suit ought to 
be dismissed. The learned Counsel for the 
respondent does not support this part of 
the judgment and, in my opinion, having 
regard to the circumstances of the case, 
it can safely be held that Gopal Saran re- 
presents the interests of his son and that 
the suit ought not to fail on this ground. 

As regards the third point, as I have 
already stated, the property  mortgaged 
in the bond of the plaintiffs was a 2 annas 
'17 dams and 15 cowris xi bouris share of 
the village Asthawan and only 1 “anna 
8 dams 10  cowris was mortgaged in 
the . bond of the defendant No. II and 
purchased by him. There is no reason why 
the plaintiffs should not get a mortgage 
decree for the sale of the remaining share 
of r anna 9 gams 5 cowris xi bouris of 
Asthawan. i 
The result, therefore, is that the decree 
of the Court below will be modified and an 
ordinary mortgage-decree will be passed 
in' favour of the plaintiffs for the sum that 
may be found due on an account being taken 
for principal and interest at the bond rate 
up to the date of decree and for four months 
thereafter. "The defendants, other than 
the defendant No. rr, must pay up the 
amount within four months from this date, 
failing therein I anna 9 d&ms 5 cowris 11 
bouris share of Mouza Asthawan will be 
sold for realization thereof. The principal 


(4) 24 A. 429; 4 Bom. L. R. 827: 6 C. W, N. 839; 
29 I. A, 118; 8 Sat. B. C Je 493 (P. C). . 
. e 
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amount is to carry.interest at the bond rate 
üp to the date of decree and for four months 
thereafter, and after that the entire amount 


will carry interest at 6 per cent per annum. ` 


The defendant No.11 (respondent) is en- 
titled to the costs of this appeal. 
Das, J.—I "agree, 
Z. K. 
Decree modified. ` 


LAHORE HIGH COURT. 
First Crvin Appears Nos. 1818 AND 
1854 .OF I9I7. 
January 4, 1923. 
Present :—Mr. Justice Abdur Raoof and 
, a Mr. Justice Moti Sagar. 
IN No. 1818 or 1917. 


MOOL CHAND, son or RAHDA KISHEN, : 
AND OTHERS—DEFENDANTS Nos. 6 AND 7 


—-APPELLANTS . 
versus j 
MOOL CHAND, son or SOBHA- RAM, 
"AND OTHERS—PLAINTIFFS AND OTHERS— 
DEFENDANTS—- RESPONDENTS. 
In No. 1854 OF 1917.  _ 
PISSU MAL AND ANOTHER— 
DEFENDANTS NOS. 4 AND 5—AÀPPELLANTS, 
'* versus 
SOBHA RAM AND OTHERS— >? 
PLAINTIFFS—- RESPONDENTS. 


Parinership—Death of pariner—Surojeing part- 
ners, whether can sue for debts—Contract Act (IX 


of 1872), s. 45, applicability of. 


Debts due to trading partnerships stand on a 
differeut footing from debts due under ordinary 
contracts and when one of the partners in a firm 
dies the surviving partners can sue for the recovery 
of the debts due to the firm without making the 
legal representatives of the deceased partner parties 
to the suit. Section 45 of tbe Contract Act has 
no applicability to such cases, .. LPs 955, Col. I.] 
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First appeal from a decree of. the Sube 
ordinate Judge, First Class, Rawalpindi, 
dated the 26th March 1917. 

Messers. Carden Noad and M. Obedulla, 
for the Appellants. 


Messers;.M. S. Bhagat and M. Mohammad. 


Raft, for the Respondents. 

JUDGMENT, 
IN No. 1818 oF I9gQI7, -> 
This and Civil Appeal No. 1854 of 
I917 are by different sets of defendants 
in the same suit, and may conveniently 
be disposed of in one judgment, The suit was 
against three separate sets of defendants, 
and was brought by one Sobba Ram and 
his three sons, Mul Chand, Malawa Ram, 
and Shanker Das, proprietors of the firm 
of Sobha Ram-Mul Chand at Rawalpindi, 
The first set of defendants consisted’ of Bud- 
ha Mal, defendant No. 1: Lekh Raj, defend- 
ant No. 2, and Chandi Ram, deféndant No. 39 
proprietors of the firm Budha Mal-Lekh 
Raj at Gojra, in the District of Lyallpur. 
The second set consisted of two persons 
Pissu Mal, and Jetha Mal, who were residehts 
of Kherpur Mir Thatiin Hyderabad, defen- 
dants Nos. 4 and 5in the plaint. Thethird set 
was composed of thzee persons, Radha 
Kishen, defendant No. 6, Parma Nand, 
defendant No. 7, and Sawan Mal, defendant 
No.8, proprietors of the firm of Radha Kishen 
and Parma Nand, carrying on business as 
commission agegts at Karachi. The suit 
was one for recovery of Rs. 8,000 on 
the basis of certain dishonoured hundis, 
or, in the alternative, for the price of goods 
alleged to have been supplied to all the 
defendants in partnership. The facts as 


alleged in the plaint were briefly these ;— 


[4 
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Jetiia Mal, defendants ‘Nos. 4 and 5,came-to 
the plaintiff s sop and told them that they 
Were: partners in the -firm ‘qf Budha Mal- 
Lekh Raj who-had started business in all 
kinds of grain in| partnership with -Messers. 
Radha Kislien-Parma Nand. of - Karachi. 
They asked’ them to despatch goods to. the 
Karachi fimm on the ‘joint responsibility of 
ali the defendants, and to recover the price 
of the goods’ so -despatched by means of 
hundits drawn on. that firm. The plain- 
tiffs alleged that in. compliance with this 
request ‘they despatched goods to the value 


of R's: 29,811-13-0 to Messers. ‘Radha Kishen, ' 


Patma Nand at Karachi between the oth 
August. and the 14th September 1907, 
and, receivedin payment thereof 24 kundis 
drawn in their favour by defendants 
Nos. 4 and 5 in the name of Budha Mal- 
Iékh Raj on the Karachi ficm. .The total 
value of the kundis thus drawn was 
Rs. 31,200-0-0 out of which the consignees 
hcnroured 9 hundis to the value of 
Rs. 13,500 but. dishoncured’ the - remaining 
I5. hundss. ‘The plaintifis, when they came 
to know that ‘the udis had been dis- 

horidured, wired to the Railway authorities 
tó Stop delivery of turther goods to defen- 
dants Nos. 6, 7, and 8 and also wired to 
the defendants cousignees to refrain from 
taking any more deliveries and from sell- 
ing any goods that they may have in their 
hands belonging to the plaintiffs. It was 
farther alleged that the said defend- 
ants in spite of the said receipt of the wire 
and after refusal to pay -the hundis on pre- 
sentafion- continued taking delivery of and 
selling the goods sent by the plaintifis. 
The goods which had been stopped fn 
tangit wereeventually sold by the plaintiffs 
for, Rs. 8,500 and. the sale proceeds. duly 
credited to the account of the defendants. 
On’ thése “facts the, plaintifs qontended. 
that not only the first #hree defendants, 


. the actual purchasers of the goods, were 


liable jor the payment of Rs. 8,000, the 
balance due on account of the price of 
thé goods Sold, but that the other two sets 
of defendants were also liable, firstly, because 
they were partners. in the firm of Budha 
-Mal-Lekh Raj, and, secontily, because they 
had by their conduct led the plaintiffs 
to beliéve that they wereall purchasing the 
goods in partnership, lt was urged that 
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both sets cf defesáaots were bound: 

equity to indemnify the plaintiffs for tne ma 
the latter had sustained an account of 
the false representations of the cne and thé 


unfair and dishonest dealings of the other. 
Defendants Nos. 1 to 5 failed to put in ' 


appearance, and ex farie procéédings were 
taken against them. The third set of de- 
fehdants, proprietors of the firm of Radha 


Kishen-Parma Nand, denied all the materiai, 


allegations in the plaint, repelled the sug- 
gestion that they were partners in tbe firm 
of Budha Mal-Lekh Raj or with defendants 
Nos. 4 and 5 and disclainied all knowledge 
of the transactions that might have taken 
place: between the plaintiffs and those de- 
fendants. They admitted that they were 
commission agents at Karachi, th&t the 
firm of Rudha Mal-Lekh Raj used: to send 
goods to thier shop from different stations 
for sale, and they use to honour their Auris 
to the extent of the goods and the funds 
at their credit. They also admitted the 
geceipt of the telegram dated the 14th 
September 1907.but pleaded that after 
the receipt of that telegram they. did not 
take delivery of any goods, and had in fact 
Closed their accounts with that firm even 
prior to the receipt of the te! seram, They 
entirely repudiated their lability for pay- 
ment of anything that may be due to the 
plaintifs whether on hundis or fer the 
price of goods that the latter may have 


‘consigned to their address. under 
instructions from defendants Nos. 1 
to 5. It was further contended that the 


cause of action arose at Karachi, and that 
thé suit’ was not triable at Rawalpindi. 
On the ple&dings nine issues were framed 
by the Court of first instance, and set down 
for triol.. The first issue related to the 
question of jurisdiction, and was decided 
by the District Judge on the 78th October 
1910. The District Judge held that the 
breach of contract having taken place at 
Karachi where the hundis had been dis- 
honoured, *the Rawalpindi Court had no 
jurisdiction to hear the. suit and returned 
the plaint | for presentation to the proper 
Court. The Chief Courtjeon appeal, 
aside the order of' the learned” District 
Judge onthe question cf the .jurisd’ction 
and remanded the case to the Sub Judge 
for detewminatióon on the merits. Afte, 
remand | defendants Nos. .4 and. 5. agains: 


t 


set. 
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whom ex parle proceedings had been order- 
ed'appeared in Court and made an appli- 
cation for.the setting aside of the ex parte 
proceedings. The ex parte proceedings were 
set aside, and the defendants filed their 
pleas in which practically the same points 
were raised as those urged by defendants 
Nos. 6, 7 and 8. In addition, however, sit 
was urged that they "were the servants 
of defendants Nos. r to 3, and had ordered 
the goods and.executed the hundis in that 
capacity on behalf of the firm of Budha 
Mal-Lekh Raj, and not in the capecity of 
partners. In fact they entirely repudiated the 
allegation that they were partners with the 
firm of Budha Mal-Lekh Raj, or that they 
ever led the plaintiffs to believe that they 
were partners with either of the two firms 
at Gojra and Karachi. The Court added: 
two more issues on their pleadings as to 
their liability under the claim, and pro- 
ceeded to the hearing of the suit. 
' After a protracted trial lasting for about 
' two years the Subordinate Judge found? 
that it had not been fully established that 
defendants Nos. 4 and 5 were actually part- 
ners with Gefendants Nos. 1 to 5 and defend- 
ants Nos. 6 to .8, but that there was ample 
evidence ou the record to show that they 
have led the plaintiffs to believe that they 
were partners in the said firms.. He fur- 
ther f8und that it had not been established 
that defendants Nos. I to 3 and defendants 
. Nos. 6 to 8 were not bona fide in respect 
Of their refusal to pay, the kandis, and 
that they. were consequently lidble in equity 
to make good the loss which the plaintiffs 
had sustained. Asaresult of these findings 
the plaintiffs’ suit was decreed 1n its entirety 
against ‘all the thtee sets of defendants with 
costs. Two appeals have been preferred 
against this decree. One by defendants Nos. 
4 and 5 and” the other by defendant’ 
Nos. 6, 7and 8, in- both of which the find- 
ings of the Court below on the question of 
their respective liabilities under the claim 
are challenged. i | 
‘Lengthy arguments have been addressed 
to us by Mr. M. S. Bhagat on the question’ 
cf abatement whieh arose under the follow- 
ing circumstances. . Sobha ‘Ram and 
Malawa Ram, plaintiffs Nos. r “and 4, died 
during the'pendency of the suit in the 
Court below. On the rath January *tg10 the 
Court passed an order that» Mul Chand and 
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Shanker Das, sons of Sobha Ram, who 
were already on the secord as plaintiffs, 
should be appointed as répresentatives of 
Sobha Ram*and that Musammai Mal 
Kaur, widow of Malawa- Ram, should be 
brought on the record as a plaintiff ia 
place of her deceased husband. In the 
decree-sheet prepared under the orders 
of the Court below the names of the plain- 
tiffs were shown as Sobha Ram; Mul Chand. 
Wadhawa Ram and Shanker Das, proprie- 
tors of the firm of Sobba Ram-Mul Chand 
at Rawalpindi, and "Musammat Mal Kaur's 
name was entirely omitted from the decree, 
In the appeal preferred to this Court by 
tbe defendants Nos. 6, 7 and 8 and which 
was registered as appeal No.: 1818 of 1917 
Musammat Mal Kaur was impleaded as 
a respondent along with Mul Chand and 
Shanker Das; all of whom were described 
as proprietors of the firm of Sonha Ram- 


Mul Chand. -In the other appeal: No. 1854 ` 


cow c 


of 1917 preferred by defendants Nos. 4 and 
5 the following persous were named as 
resnondeuté'to the appeal:- (i) Sobha Rom 
(2) Mul Chand (3) Wadhawa Ram (4) 
Shanker Das, sons of Sobha Ram, prr- 
prietors of the firm of Sobha Ram-Mul Chase 
at Rawalpindi. i : 

Musammat Mal Kaur died during the 
pendency of the appeal leaving her surviy- 
ing a daughter, Musammat Rani, and no 
application to implead her legal represerf- 
tatives appears to bave ever been made to 
the Coyrt by the appellants. The conter- 
tion of Mr. Bhagat in Appeal No. 1818 of 
1917 is thet the decree being joint in favour 
of all the plaintifis and no steps having 
bsen taken by the: appellants eto bring 


£he legal representatives cf the decegfed 


respondent on the record, the appeal abates 
not only against Musammat Mal Kaur 
but in its entirety under'O: XXII, r. -4 
of the Ctvil Procedure Code. A large 


number of authorities have been citetl in . 


support of the contention that when on the 
death of some of the respondents the*cause 
of action did not survive against the remain- 


ing respondents dlone but against the re. - 


maining respoudents plus -the representa- 
tives of the deceased ‘respondent, the entire 
appeal abated. Section 45.of the Indian 


‘Costract Act as to the devolution ot. joint 


tights is also.relied on.in thisiconnerction, 
and it is conceded that the right+ to: sue 
„2 e é 
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and the right tb claim performance of the 
decree in this case was a joint right devolv- 
ing on the death of Musammat Mal Kaur 
on the daughter and on the surviving 
plaintiffs or decree-holders, and that if the 
defendants wanted to question that right 
or the correctness of the decree it was 
incumbent upon them to bring before the 
Court all the parties on whom the right 
had devolved, or who were affectéd by 
the decree. This contention, in our opi- 
nion, though ordinarily correct, has no force 
when the suit relates to a debt owing to a 
partnership firm, as it undoubtedly does 
in the present case. There is ample autho- 
tity for holding that section 45 of the Con- 
tract Act has no application to debts due to 
trading partnerships, and that such cases 
must be governed by the rule of the 
Euglish Law which provides that, although 
the. right of the deceased partner devolves 
on his executors, the remedy survives to 
his co-partner who alone must enforce 
the remedy by action, and who will be 
liable on recovery to account to the execu- 
tots or administrators for the share of the 
deceased. . William on Executors, 8th Edi- 
tion, page 850, referrel to in McClean v. 
Kennard (x) This rule which is based on 
sound common sense and expediency has now 
been adopted by almost all the High Courts 
in India. The whole subject was elaborately 
considered by Chief Justice and Mah- 
mood, J., in the case of Gobind Prasad v. 
Chandar Sekhar (2), where the learned 
Chief Justice, while disgussing the ques- 
tion of the applicability of section 45 to 
the case of trading partnerships observed, 
'* It is obvious to my mind that it would lead 
inenany cases to difficulties and con- 


“fusion in the getting in of the assets of a 


(8. S.) 


" t 


firm on the death ofa partner if it were 
held that a surviving partner could not 
sue for such assets unless he joined in the 
action the representatives? of the deceased 
partner. It might be difficult, if not impos- 
sible, dor the surviving partner to ascertain 
who was legal representative of the deceased 
partner. The period of, limitation for 
the bringing of the action might almost have 
run, and by the time the, surviving partner 


I) 
3o T. T. 186; 22 W. R. 382. 

(2). 9 A. 486 ; A. W. N. (1887) 133; 5 Ind, Dec. 
761, | l 


(1874) 9 Ch. 336 at p. 346; 43 I-J. Ch. 323; 
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had ascertained who the representatives 
were, the action might be barred by limi- 
tation. Again, if it were mnecessarv to 
make the representative a party, the defend- 
ant, who might be clearly liable, would be en- 
titled to defend the action, and possibly 
successfully in that event, con “the ground 
that the person that was added as repre- 
sentative was not the legal representative 
of the deceased partner." ‘Taking all these 
difficulties and inconveniences into con- 
sideration the learned Judges held that in 
trading partnerships the principle of Eng- 
lish Law should be applied unless there 
was a statutory provision to the contrary, 
and were further of opinion that there was 
nothiug in section 45 which made it obli- 
gatory upon a surviving partner to ifiplead 
the representative of a deceased partner 
in an action for a partnership debt. An 
opposite view was taken by the Calcutta 
High Court in the case of Ram Narain 
Nursing Doss v. Ram  Chunder. Jankee 
Loll (3), but this view has not found 
acceptance by any of the other High 
Courts in India, and has not been followed 
even by that High Court itself in a subse- 
quent ruling reported as Bal Kissen Das 
v. .Kanhya Lal (4). Mr. Bhagat has, 
however, drawn our attention to another 
Calcutta case reported as Monmchan Panday 
v. Bidhu Bhusan Ray Chowdhury ), in 
which also a contrary view appears to have 
been taken, but the facts of that case were 
different, and, as appears from the report 
itself, the decree in that case was in favour 
of certain individuals and not in the name 
of a firn. . Moreover, none of the previous 
authorities Were brought to the notice 
of the Court, and we do not think that the 
learned Judges intended to lay down a rule 
of universal applicability in that case. 
In Debt Das v. Nirbat (6) and Ugar Sen 
v. Lakhmi Chand (7) the rule laid down in 
the earlier ruling was followed and it was 
held that the representatives of a deceased. 
partner wére not necessary parties to. a suit 
for the recovery of a debt which had accrued 
due during the lifetime of the deceased 
e 
18 C. 86; 9 Ind. Dec. (N. s.) 58. 
21 Ind. Cas. 509; 17 C. L. J. 648. 
48 Ind. Cas. 309; 28 C. I. J. 268. : 
20 A. 365; A. W. N. (1898) 73; o Ind. Dec. 


(N. S.) 594. l | 
(7) © Ind. Cas, 840 | 32 4.638; 7 A. In 1.759, 
9 * i 
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partner. and that section 45 of the Indian 
Contract Act did.not apply to such a suit. 
In the case of Motilal Bechardas v. Ghel- 
labhal Hariram (8) the same question was 
considered and the conflicting rulings of 


the Calcutta and Allahabad High Courts’ 


were discussed at considerable length. 
The learned, Judges, Bayley and Farran, 
JI. held that the view of tbe Allahabad 
High Court was correct. The same view 
was upheld in a Madras case reported as 
^ Vaidyanatha | Ayyar v. Chinnasami Naik 
(9), where a Division Bench consisting of 
Muttasami Ayyar and Best, JJ., laid it 
down that a surviving partner could sie 
alone for the recovery of a partnership 
debt. The Punjab Chief Court in a case 
reported as Mulk Raj v. George Knight (10) 
considered ali the various rulings bearing 
on the subject, and expressly .dissented 
from the view taken by the Calcutta High 
Court in Gobind Prasad v. Chandar Sekhar 
(2) and followed the rulings of the three 
other High Courts. The same principle 
was recently reitrated by the Lower Burma 
Chief ‘Court in Oodayappa Chetty v. 
Ramasawmy Chetty (xx). The view of the 
majority of the High Courts has now been 
adopted. in O. XXX, r. 4, Civil Proce- 
dure Code, x908, which declares that the 
legal representatives of the deceased part- 
ner are not mecessary parties to. suits 
brought in the name of the firm. 

The rule of law now seems to be firmly 
established that debts due to trading part- 
nerships stand on a different footing from 
debts due under ordinary contractse and 
“that when one of the partners in 3 firm dies 
the surviving partners can sue for the re- 
covery of the debts due to the firm 
without making the legal representatives 
of the deceased partner parties to the 
suit, In this view of the law it is clear that 
Musammat Mal Kaur was not a necessary 
party and that the  non-impleadment of 
her heirs does. not result in the „partial, 
much less in the total, abatement of the 
appeal, 


(8) 17 B. 6; Chitty's S. C. C. R. 336; gj Ind. 
' Dec. (N. S.) 4. 

(0) 2x7 M. 108; 6 Ind. Dec. (N. 5.) 74. 

(10) r0 P. R. 1906; 43 P. W. N. 1 906. s 

(11) 24 Ind. Cas, 268; 7 Bur. L. T. 261; 8 L, 
B, Re 130. ‘ i 
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In Appeal No. 1854 of 1917 Mr. Jai Gopal 
Sethi raises ‘four preliminary objections, 
viz., (I) that Sobha Ram died during the 
pendency of ‘the suit and that no 
appeal should have been lodged against 
a dead person, (2) that Musammat Mal 
Kaur has not been joined. as a party in 


.place of her deceased husband who died 


during the pendency of the suit, (3) that the 
legal representatives of Mussammat Mal 
Kaur have not been brought on the record 
after her death and (4) that Wadhawa Ram 
was no party to the suit and could not, 
therefore, be joinedas a party to the appeal. 

The first three objections are disposed 
of by our decision on the preliminary 
objection in the connected Appeal No. 
I818 of 1917. As to the 4th objection 
it is clear that the name of Wadhawa Ram 
is a clerical mistake for Malawa Ram who 
died during the pendency of the suit in.the 
‘Court below. If the legal representatives 
of a deceased partner are not. necessary 
parties to a suit or an appeal, it is obvious 
that the appeal is a perfectly good and 
a valid appeal and can proceed, the surviv- 
ing partners being already on the: record 
as respondents. We do not see any force 
in these preliminary objections, and we 
overrule them. l 

Turning now to the merits, we have no 
hesitation in holding that none of the two 
sets of the contesting defendants inthis suit 
can, in any way, be held responsible for the 
claim of the plaintiffs and that the decree 
of the Court below, so far as these defend- 
ants are concerned, must be set aside. "The 
finding of the learned Sub-Judge is that the 
plaintiffs have entirely failed to establish 
that defendants Nos. 6, 7 and 8 were part? 
ners with the firm of Budha Mal-Lekh Raj, 
and having regard to the fact that there 


“is practically no evidence on the record in 


support of thts allegation, thelearned Counsel 
for the respondents" has rightly: refrainéd 
from questioning this finding in the argu- 
ments addressed by him to this Cofrt. 
It is not denied that none of the hundis 
in suit had ever been accepted by the de- 
fendants and it is consequently clear that 
no liability could ,attach to them: on 
the basis of the hundis under sections 32 
and .37 of the Negotiable Instruments Act. 
The only ground on which it i$ sought to 


. make these defendants liable is that they 


^ 


956 | 
MOOL CHAND. V, SOBHA RAM. | 

by tlieir conduct led the plaintiffs to believe 

that they had some connection with the 

firm of Budha- Mal-Lekh Raj or that they 

themselves were the real purchasers of the 

goods in question. The conduct imputed 


` to these defendants which is relied on in 


support of the creation of this alleged 
liability on their part consists (I) in their 
having. accepted deliveries of certain con- 
Signments despatched by the plaintiff to 
their'address, (2) in their having honoured 
certain hundis drawn by the firm of Budha 
Mal-Lekh Raj in favour of the plaintiff 
and (3) in their having continued to: sell 


goods belonging tó the plaintiffs and to 


make payments to Messrs. Budha Mal- 
Lekh Raj even when they were prohibited 
from doing-so by a telegram dated the r4th 
September 1907. In our opinion none of 
these circumstances is of any materiai 
assistance to the plaintiffs "That the defen- 


. dants had some connection with the firm 


of Budha Mal-Lekh Raj cannot, of course, 
be denied, but this fact alone is of no con- 
sequence unless it is shown that the former 
had done or omitted to do something by 
which they had incurred a legal liability 
to the plaintiffs. No correspondence has 
been produced nor any other evidence 
tendered to prove that these defendants 
were' privy to the arrangements that had 
been.entered into between the ‘plaintiffs, 
and defendants Nos. I to 5, or that they had 
themselves ordered the goods direct from 
the plaintiffs. On the contrarys it is in 
evidence that the godds in question were 
debited to the firm of Budha Mal-Lekh 
Raj in the books of the plaintiffs and credit- 
ed toe the same firm in the books of the 
Gefendants. Further, it is not denied that, 
even before the transactions in question took 
place, defendants used to receive goods from 
the firm of Budha Mal-Lekh Raj for sale on 
commission, and that they used to honour 
their Aundis in the ordinary course of 
things. In these circumstances, the only 
reafonable inference that is possible is that 
the defendants were the agents of Messrs 
Budha Mal-Lekh Raj afid that they had 
did not know' and witi whom they had no 
previous dealings. 
honotired by the defendants were also drawn 
not by’ the plaintiffs but by the firm of 
Budha ‘Mal-Lekk Raj to whom as" agents 


no concern with the plaintiffs whom they 


The Aundis that were 
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they were admittedly accountable. , In the 
present case it so happened that the Aun- 
dis were drawn by their principals in fevour 
of the plaintiffs, but it is clear that so 
long as the kundis remained unaccepted' 


the defendants did not incut any personal 


liability to the plaintiffs and the latter 


*could' not call them to account if payment 


of the hundis was refused. l 

It is next argued that the defendants 
should not have sold any goods or made 
payments to the firm of Budha Mal-Lekh 
Raj when they had been expressly for- 
bidden to do so by the plaintiff by a tele- 
gram admittedly received by the defendants 
on the roth September 1907. It should 
be observed that the evidence on this point 
is most inconclusive, but even if they did 
so, we do not think that an adverse inference 
could be drawn against the defendants’ 
from this .circumstance alone. The de- 
fendants as agents of Budha Mal-Lekh Raj 


. were only accountable to their own prin- 


cipals, and could very well have disregarded 
the plaintiffs’ telegram with whom, as already 
pointed out, they had no privity of con- 
tract. The goods had been sold to the 
firm of Budha Mal-Lekh Raj; delivery 
had been given and the property in the 
goods had already passed. The plaintiffs 
had no lien upon the goods, andl if the - 
price thereof was not paid they could only 
look to their'/own vendees for payment, 
In our opinion theré is nothing in the con- 
duct of the defendants which entitled 
the plaintiffs to hold them responsible 
for the price of the goods sold, and there 
is force if the arguments of the learned 
Counsel for the Appellants that the firm of 
Budha Mal-Lekh Raj having failed, the 
plaintiffs are now anxious to fasten the. lia- 


. bility on other defendants and to recover 


their dues from them when they are not 
Mable inlawto make the payments: We 
do not see any force in the points urged by 
the learned Counsel forthe plaintiffs, and 
hold that defendants Nos. 6, 7, and 8 are 
not liable. | i 


e 
As to defendants Nos. 4 and 5 it is ob- 
vious that they neither purchased the goods 
nor did they enter into any partnership 
with the firm of Budha Mal-Lekh Rsj. 
There is ample evidence on the record 
that these .deiendants were employed’ as 


* 
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mere servants on that shop, and that they 
execüted the hundis.in that capacity and 
not as partners or proprietors of the firm. 
It. is, However, argued that they are per- 
sonally liable under section 28 of the Nego- 
tiable Instruments Act, because they sub- 
scribed their names to the undis and 
did not indicate therein that they were 
signing merely as agents or servants on be- 
half of their principals. A large number 
of authorities have been cited. in support 
of the contention that mere signing. as 
agent will not be sufficient to indicate that 
the person signs as agent only and that 
in, order to. exclude personal liability an 
agent should indicate on. the negotiable 
instrument either that he. signs. as agent 
or that he does not intend thereby to in- 
cur anye personal liability. The correct- 
ness of the principle as enunciated in these 
authorities is not disputed, but it is pointed 
out that the facts of the present case. are 
entirely différent and that the rulings 
cited are not applicable. In. our opinion 
it, 15 unnecessary to refer to these autho- 
tities in this judgment, as the present case. 
is clearly distinguishable and does. not fall 
within the, purview of the. principle enun- 
ciated. therein. ‘AS pointed, out by, their: 
Lordships of the Privy Council in the case. 
of .Sddasuk Janki Das.v: Sir Kishan Per- 
shad (x2), “It is of the utmost importance 


. that the,name of a person or firm’ to be. 


cBarged upon à negotiable document.should 
be: clearly stated on the face or on the back. 
of the document so that the responsibility 
is mide plain and can be instantly recog: 
nised as the, document passes from: hand. 
to hand.” In the present case the preli- 
minary. ‘words of the dócumentewhich, it 
may be pointed out, has not been correctly 
translated in the paper book clearly indi- 
cate that the drawers of the Aundis were. 
the fitm of Budha Mal-Lekh Raj and that . 
their name was the real name of the per- 
sons liable upon the Aundis. No questior 
of the liability” of. the defendants Nos. 4 


and 5 ündér section 28 of th& Negotiáble i 


Instruments Act consequently arises in“this 


- case and: they cannot, be held” petsonally - 
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liable, The-resalt is; that we acceré the 
appeal, set aside the decree of the Court 
below against defendants Nos. 4 to 8 and 
dismiss ‘the plaintiff's. suit ezainst these 
defendants with, costs ‘throughout. 
-- Iw No, 1854 -0F 1917. 

» JUDGMENT. —For reasons recorded in 
our -judgment in Civil Appeal No. 1878 
of 1917 we accept this appeal and dismiss 


the ' plaintiffs’ suit against. defendants 
Nos. 4-&nd 5 with cósts throtighout, 
Z. K. | Appeal accepted. 
PATNA. HIGH COURT. . 
APPEAL FROM APPRLLATS DECREE "No. 
x , ZÍ^ 3 OF I 929. 
M 07 January 9, 1023. ; 


Presenti—Mr. Justice Ross. 
GOKARAN PRASAD SINGH~ 
DEFENDANT—APPELLANT 
VErSUus 
Malik WARIS ALI AND- OTHERS— 
 PLAINTIFFS AND OTHERS—DEFENDANTS 
— RESPONDENTS. . 
Bihay and Orissa Puthe. Demands Recovery 
Act NIET -of tyt4), sso toy 15——Sule. to vecover 
aryeavs of  Road-cess—F ailire ‘tó séive' noticéz— 
Burden of + fros[— Construction: of . Siatules— 
Enactment reducing period of limitation, 
"Where a piaintift claims that a sale of his prop- 
erty: held ugder'the Bihar and Orissa Public Tie- 
mands Recovery Act was null'and vojd owing to 
the. non-service of notice under section 1o ‘cf tke 
Act, the onus of proving due pepe of ee 1$ 
on the deténdant. Tp. 958, col. r.] 
Negav Charan De v. edad 0j 
Ind; Cas. 741; 45 C. 496;-followed. 1 
it is an established axiom of: ihe construction 
of Statütes that, tbough procedure may be: ;regulat-, 
el by an enactinent for the time beiug.in foree, 
“the intention to take aw ay a vested right without 
conpeusatioa “orsany saving ts not to “be imputed 
to the Legislature unléss: it is expressed in um- 
equivocal tetnis. [p. 958, col. 2 
Gopeshwar Pal v. xat Chandra, 24 Tid. 
575 AT C. 1125; 18 C. W. N. 804; 19 Ci X 


aS, 
e Jj: 515 


Where an enactment .rediices the ‘period of 


_telied n pon.. 


` limitation provided for a suit!by a prior- enect- 


(12) ‘50 Ind: Cas. 215 ; 46 C; 663; 29 CON. T. 
240; I7 42. J. 405 : 25 Mz G. 1: 258 536 ML J. 
429; 21 Bom. L KR, 603; 4 U. P. L. R. (P. C) 375; 
(z919) M. W.N. $10; 23 C. nr 9375 10 kr. W. 143i 
461. A/35 (Pe Or < Rock ge ck 
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ment, ail süits which would be barred by time 


- under the new 'enactmenteat the date when it comes 


iuto. force would continue to-be governed by‘ tit 
old.enactment, unless.. eed) D: ld for un 


‘the new cnactment, JU 958, col, 2j aum 
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Manuri Bil v. Akel Mahmud; 19 Ind. Cas. 


793; 17 C. W.N. 889; 17 C. I. j. 
upon. 

Section 45 of the Bihar and Orissa Public De- 
mands Recovéry Act, 1914, has no application 
to a suit to set aside a sale whieh took place more 
than one year. before the coming into force of the 
Act. [p. 959, col. 1.]. ao 

Appeal from a decision of the Additional 
Subordinate Judge, Gaya, dated the 
20th November 1919, reversing a decision 
of the Munsif, Third Court, Gaye, dated 
the rsth April Igro. 

Mr. S. N. Rat, for the Appellant. 

Mr. S. K. Mitter, for the Respondents. 


JUDGMENT.—'This is a suit about the 


316, relied, 


title to a share in Mouza Kendua. The 


piaintiff’s title is derived from a purchase 
onthe 27th August 1913 from the defend- 
ant No. 7 who himself had purchased 
from the defendant No. 8 on the 23rd 
January 1907. The -title of defendants 
Nos. 1 to 5 is derived from a purchase from 
defendant No. 6, who, in his turn, was a 


» purchaser of the share in execution of a 


certificate for arrears of Road-cess heló 
on the 3rd September rgo6. . The plain- 
tiff claimed that the sale was null and void 
for non-service of notice under section 10 
of the Public Demands Recovery Act. 
The defence was that the sale was regular. 
The suit was instituted on the 30th August 
IQI. The Munsif .dismissed the suit but 
the learned Subordinate Judge gave the 
plaintiff a decree. In appeal, on behalf 
of the defendant, three points were taken: 
the first was, that the subordinate Judge 
had wrongly thrown pon him the onus 
ot proving due service of notice under sec- 
tion to. Apart from the fact that the 
questien of burden of proof is immaterial 
at this stage, the decision of the learned 
Subordinate Tudge was right, as was. held 
àn Nemat Charan De y. Secretary of State 
ír). .The second contention was that, even 
if the burden of preof was ou the defendant, 
it. has been discharged. ° ‘This raises a pure 
question of fact which has been found in 
favour of the plaintiff by the Subordinate 
Judge and that finding is binding upon this 
Court. The third: and the principal 
contention was, that the suit was barred 


. by time by reason of, the provisions of 


section 45 of the Bihar and Orissa 
Public Demands, Recovery Act, i914. 
(1) 46 Ind, Cas. 741 ; 45 C. 496. 
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That section provides that a suit to set 
aside a sale under the Act must be brought 
within not more than one year from the 
date on which the possession of. the prop- 
erty was delivered to the purchaser. The 
question is, whether ‘the present suit is 
governed by that Act or not. The learn- 
ed Counsel for the respondent contends 
, that, before the passing of the Act, he had 
12 years within which to bring the suit and 
that the suit was brought within I2 years 
of the date of the sale; and that, by the 
time the Act was passed, if the pericd of 
limitation therein prescribed is the period 
governing this suit, his vested right of suit 
was entirely taken away, because the con- 
dition under which a suit could be brought 
was impossible of fulfilment. The Act was 
passed on the rst of July rgi4 afid came 
into force in November oi that year. It 
is argued that, as the right of suit has uot, 
been taken away in express words, the plain- | 
tif is in the same position as resards limi- 
tation as if the Act bad-not veen passed. 
In Gopeshwar Pal v. Jiban Chandra (2) it 
was laid down that it is an established axiom 
of construction that though proceGure may 
be regulated by the Act for the time being 
in force, still the intention to take away 
a vested right, without compensation or 
any saving is not be to imputed to the Legis- 
lature unless it be expressed in unequi- 
vocal terms. In dealing with the effect — 
of the third Schedule te the Bengal Tenancy 
Act it was observed that it was not a fair 
reading of the enactment to kold that it 
was intended to impose an impossible 
conditjon under pain oi the forteiture of 
a vested right, and ‘that their Lordships 
could only construe the amendment as 
not applying to cases where its provisions 


cannot be obeyed. The law, as amended, 


may regulate the procedure in suits in ' 


“which the plaintiff could comply with its 


provisions but cannot govern suits where 
such compliance was from the first impos- 
sible. It was pointed out that there were 
two positions ; where, in accordance with 
its provisions, a suit could be brought aiter 


.the passing of the amendment, it may be 


that the amendment wouid apply, but where 
it could not, then tbe amendment would have 


(a) 24, ind. Cas. 37; 41 C. 11253 18 C. W. N, 
$04 ; 19 C. L. J. 549. 
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no application. This second position had 
previously been laid down in the case of 
Manjur Bibi v. Akkel Mahmud (3). 
There is no doubt in the present case as 
to which of these two.is the position. The 
suit could not have been brought after the 
passing of the Amending Act.. Consequent- 
ly, the amendment would have no appli- 
cation. It was contended by the other 
. Side that the effect of the amendment 
was to give the plaintiffs one year from the 
date when the Act came into force. But 
l.see no ground for such a contention. 
That period of limitation is purely fanci- 
ful The limitation must be either that 
which prevailed before the Amending Act 
or that prescribed in the Amending Act 
itself ;ethat is to say, in the latter case, 
not more than one year from the date on 
which the possession of the property was 
delivered to the purchaser, and not one year 
from the date on which the Act came into 
force. It must, therefore, follow that this 
suit is not governed; as regards limitation , 
by the: Act of rxgr4. Consequently, this 
g:ounc also fails and the appeal must be 
dismissed with costs. 


Z. K. Appeal dismissed. 
' (3) 19 Ind. Cas. 793; 17 C. W. N. 389; 17 C. 
L.J. 316. 


ALLAHABAD HIGH COURT. 
Fyrst CIVIL APPEAL No. 156 oF 1920. 
February 15, 1923. 
Present:—-Mr. Justice Rafique and 
' Mr. Justice Lindsay. 
Babu BHAGWAN DAS NAIK AND 
OTHERS—PLAINTIFFS 
Uer Sus 
Babu MAHADEO PRASAD PAL AND . 
OTHERS—DEFENDANT IST AND 
2ND PARTY—RESPONDENTS. E 
Hindu Law— Joint family property— Alienation 
~—Legal necessity— Benefit to the estate— Litigation 
for posssble benefit, whether constitutes n8cesstty. 
The borrowing of money for the purpose of main- 
taining a suit to recover an estate which has never 
belonged to the joiut family is not recognised by 
Hindu Law as a legal necessity. A distinction 
Should be drawn -between litigation undertaken 
to protect the property and litigation the object 
of whivh is to obtain a possible benefit for the estate, 
The former relates to the security of that which 
has already been acquired aud is in actifal posses- 


"Banke Bahadur Pal. 
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sion : the latter relates to that which may possibly’: 


be acquired ; as a general rule,' the former class 
of litigation would, no doubt, amount to legal 
necessity and in regard to the latter class of liti- 
gation it may be laid dówn that if such litigation 
ends in actual b@nefit to the estate, any alienation 
which may have been necessary for prosecuting 
the litigation would be valid and binding upon 
the reversioner on the analogy of the maxim ‘he 
who enjoys the benefit ought to bear the burden 
also.’ [p. 960, col. 2; p. 96r, col x] 

Ingar Kuar v.- Lalita Prasad Singh, 4 A. 
532; ASW N. (1882) 33; 2 Ind. Dec. (N. 8.) 1140. 
relied on. < 

An act, for which the character of * benefit to 
the estate’ or ‘legal necessity’ can be claimed 


must necessarily be a defensive act, something ' 


undertaken for the protection of the estate already . 


in possession, not an act done with the purpose 
of bringing fresh property into possession, and 
which may or may tot be successful under the 
chances attending upon litigation. [p. 061, col. r.] 

Palaniappa Chetty v. Deivasikamony Pandaya 
Sannadhi, 39 Ind. Cas. 722; 44 I. A. 147; 21 C, 
W. N. ;29; 15 A.L. J. 485; x P. L. W. 697; 33 
M. L. J. 1; 19 Bom L. R. 567; 22 M. IL. T. z, 6 L. W. 
222; (1917) M. W. N. 507; 26 C. L. Ji 153; 40 M. 709 
(P. C), referred to. 


4 


First appeal from the decree of the Second. - 


Additional Subordinate Judge, Basti, 

dated 2nd of March, 1920. 

. Messts.. B. E. O'Conor and Harnandan 

Prasad, for the Appellants. E 
Mr. Mukhtar Ahmad, for. Dr. S. M. Sulat- 

man and Mr. Haribans, Sahat, for the Re- 


. spondents, - l M 


JUDGMENT.—'The suit, which, has given 
rise to fhis appeal, was brought to enforce 


a mortgage, dated the 24th M&ay 1907, exes 


cuted in favour of the predecessor-in-interest 

ofthe plaintiffs by three mortgagors Maha- 

déo Prasad Pal, Harihar Prasad*Pal and 
e 


Of these the only survivor is Mahadgo 
Prasad, who was impleaded as the first 
defendant, Banke Bahadur died without. 
issue, while Harikar Prasad, also deceased, 
is now represented by his two sons and a 
grandson, defendants Nos. 2, 3 and 4 

The fifth defendant is a grandson of 
Mahadeo Prasad. 

The suit was resisted by the sons and 
grandson of Harihar Prasad, who pleaded 
that the property mortgaged was joint 
family property and that the mortgage- 
debt had not been incurred for any family 


t 
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n 
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“necessity nor for any purpose which would : 


rénder thé family’ property liable for its 
discharge. J 


The lower Court: dismissed the suit, finding 


that there was‘ no legal necessity for the 


loati: 

The Tèärned' Stibordinate Jtidge was pressed 
with the plea that at any rate the joint 
family had derived a benefit from the taking 
of the loan. He was, however, of opinion 
that, although the mortgage might have’ 
been binding if the family- had got some 


. benefit from the-loan;.it was not proved 
. that any stich: bénefit had’ accrued up to” 
_ the. time” the suit was brought. 


"Phe-facts of the case are not now in dis- 
They- are as‘ follows ;— 

One Dàn-Bahadur Pal, a step- -brother 
of the mortgagors, was the owner of a taluga 
in the Partabgarh District in Oudh. He 
died:in March: 1906 and Mahadeo Pal. put 
forward‘a‘claim'to’ succeed him. His case: 
was that the estate was held under a primo- 
geniture sanad, descending to a single heir 


" and that he was:the heir entitled to succeed. 


His-claim was opposed by one Adya:Bakhsh 
Singh, the daughter's son of Dan Bahadur, 
who claimed under a Will. 

- The first contest: between the- patties 
was in the Revenue Cotirt:whére each sought 
to-hàve mutation madėin hisfávour: -Maha- 
deo: Prasad lost hiscase there: the Revenue 
Court of first instance ordered - mutation 
fh favour of Adya Bakhsh on the 8th Octo- 
ber 1906 and this order was affirmed by the 
Board of -Revenue on the oil February 1907. 
In the year 912 Mahadéo Prasad with the 
Assistance: of .a financier, one Seth Ero 
Lal, brought a suit in' the Court of the Sui 
ordinate-ej, udge.of Partebgarh for enon 
of She estate, He won his case in the First 


Court but lost.it on appeal in the Court. 


ofthe Judicial Commissioner of Oudh. 

Thereafter- Mahadeo Prasad ^ obtained 
leàve to.appealto His Majesty iti Council, 
but before the. case could come ‘on’ for 
hearing the parties filed a compromise before 
the Jiidicial Commissioner and the appeal 
was withdrawn. 

‘This fact was not withif the knowledge 


' of the Court below when it gave judgniént, 


but.a certified copy of the compromise has 
been filed before us which shows that 
some property out of the estate* of" ‘Oda 
Bahadur bas been awarded to Mahddeo Pai. 
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The mortgage new sn suit was, as we have 


said, executed on the 24%. May 1907 for a . ` 


sum of Rs. 4,000. 

All this money, except a sum of Rs. 401-2-0,- 
was left with the mortgagee to pay off four 
usufructuary mortgages executed between 
the 6th June and the 30th October 1906. 
The balance, Rs. 401-2-0, was'said to have 
been taken by the mortgagors to defray 
the stamp and registration charges in con- 
nection- with the mortgage and to meet un- 
specified household expenses. 

The learned Judge of the Court below 
finds that the sums borrowed under the 
four mortgages of 1906 were spent in sup- 
port of the claim for mutation put forward 
by Mahadeo Prasad in the Revenue Courts, 
a claim which, as already ‘stated,, failed. 
He further finds that the mortgagee knew 
that these sums had: been borrowed for the 
purpose: of that litigation. 

As regards the balance of Rs. 400 
odd, his finding is that no legal necessity 
for the borrowing of this sum was. proved, 


‘and that the mortgagee made no inquiry. 


It has been argued before us, as it was 

in the Court below, that on the facts so 
found it should be. held that there was legal 
necessity for the debt on the ground, appa 
rently, that Mahadeo Prasad has derived 
some benefit from the litigation which was 
finally determined by the compromise filed 
in the Court ‘of the Judicial Commissioner: 
And itis said that this benefit accrues not only 
to Mahadeo Prasad but to all tne members | 
of the ramily in virtue of an agreement 
entered into between them ana Mahadeo 
Prasade - 
_ Admittedly, there is no evidence of this 
agrecment upon the record. It js said that 
it was rezistered in Book No. IV of the 
Registration Department and the plaintiffs 
yére under the rules of the. Department, 
not entitled to ask for'a copy of it. We are 
aíso' told that the plaintiffs‘ tried: to get 
Mahadeo Prasad into the witness-box in 
the Cotirt below’ but were unable to' secure 
his attendance. 

: Coming to the question of legal necessity, 
we ate not aware of any: suleof Hindu Law 
which recognises that the borrowing- of 
money. for. the purpose of maintaining. a 
‘suit-to recover an estate wnich' has never 
belonged’ to the joint-family s'a: legal-neces- 
‘sity. - Tm the casé citéd- before: the lower 
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Court, Indar Kasar v. Lalta Prasad Singh 
(1), it was held that a mortgage executed 
by a widow to raise funds to enable her 
to sue for an estate to which her deceased 
husband had an alleged right-of succession 
which he had never sought to enforce was 
nota mortgage executed for '' legai necessity" 
within the Hindu Law. - 
Át page 543 of the report the learned 
Judge, who delivered the judgment says :— 
-“Tn my opinion a distinction should be 
drawn between litigation undertaken to 
protect the property, and litigation the 
object of which is to obtain a possible 
benefit for the estate. ‘The former relates 
to the security of that which has already 
been acquired and is in actual possession: 
the I&tter relates to that which may possibly 
be acquired; as a general rule, the former 
class of litigation would, no doubt, amount 
to legal necessity : and in regard to the latter 
class of litigation, it may be laid dowr that 
.if such litigation ends in actual benefit to 
. the estate any alienation which may have 
been necessary for prosecuting the litigation 
would be valid and binding upon the re- 
versioner, on theanalogy óf the maxim 'he 
who enjoys the benefit ought to bear the 
burden also.’ "' l 
According to what is stated here, the 
borrowing of money to pursue litigation 
the ebject of which is to obtain a possible 


benefit for the estate cannot be justified | 
of legal necessity put forward in the present 


under the doctrine of ‘‘legal necessity ” 
as known to the Hindu law, though pcssibly 
if the litigation resulted in benefit to the 
estate the debt would be binding in accord- 
ance with the principle of equity embodied 
in the maxim quoted. j 

In Palaniappa Cheity v. Deivasi- 
kamony Pandara Sannadhi (2) it was 
laid down that the expression “ benefit 
of the estate,” as used in the decisions with 
regard to the circumstances justifying an 
alienation by the manager for an infant heir, 
or by the trusted of a religious endowment, 
cannot be precisely defined. ° 


At page 155* of the report their Lordships 


Observe ;— < 
A1) 4 A. 532; AW. N. (1882) 133; 2 Ind, Dec. 
"C (N. $.) 1149. í 
(2) 39 Ind. Cas. 722 44 I. A. 147; 21 C. W.N, 
729; 15 A. L. J. 485; «PLL. W; 697; 33 M. L. J. 
I; ty Bom. L, R. 567; 22 M, L, T. 1; (191,) M, W, 
N, 507; 26 C. L, J. 153; 4 M. 709; 6 LIW. 222. | 


—— a —— * 
Tabanan d 


* Page of 44 I. A —[ Ed. ].. 
Ox 


: INDIAN CASES. . 


* 961. 


“No indication is to be found in any of 
them as to what is, in this connection, the 
precise nature of the thirfes to be included 
under the description ' benefit of the estate." 
It is impossible, their Lordships think, to 
give a precise definition of it applicable to 
all cases and they do not attempt to do 
so. The preservation, however, of the 
estate from extinction, the defence against - 
hostile litigation affecting it, the protection 


of it or portions from injury or deterioration 


by inundation, these and such like things 
would obviously be benefits. The difficulty 
is to draw the line as to what are, in this 
connection, to be taken as benefits and what 
not,” s 

There is nothing in these remarks to en- 
courage the notiom that an adventure in 
the shape of a speculative suit which might 
possibly bring profit to the estate could 
‘properly be regarded as a “ benefit to the 
estate" or a ''legal necessity ". Their 
Lordships' observations rather import that 
any act for which the character of ''legal 
necessity " or “‘ benefit to the estate" can 
be claimed must necessarily be a defensive 
act, something undertaken for the protection 
of the estatealready in possession—not an 
act done with the purpose of bringing fresh 
property into possession, and which may or 
may not be successful under the chances 
attending upon litigation. | 

We are satisfied, therefore, that the case 


suit cannot succeed, There remains the 
question whetheg the plaintiffs can succeed, 
either wholly or in part, in atcordance with 
the equitable doctrine 'mentioned in the 


judgment in Indar Kuar v. Lalta. Prasad 


Singh (1), assuming that this doctrine «loes 
apply. ° 

It is argued that it is now proved &hat 
the estate has benefited, inasmuch as Maha- 
deo Prasad has secured some portion of the, 
talqua under thê terms of the compremise. 

The first difficulty in the way of the plain- 
tiffs is that the benefit, such as ites, has 
accrued to Mahadeo Prasad himself and 
not to the joint family of which he is a mem- 
ber. As has been mentioned already, tha 
plaintiffs have failed, to. prove any agree- 
ment:between Mahadeo and the other mem- 
bers of the family to share any benefit which 
might result from the litigation. 

And then there is a second-difhculty which. 


' mutation proceedings. 


. fees on the: higher scale. 
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“the plaintiff! canhot" possibly: surmount.’ It 


is clear that whatever benefit has-accrüed: 


from. the -comprêmise has not been derived 
from the-fund secured’ by the nfortgage. 

-` We-know that the money advanced by 
“the plaintiffs’ predecessor was applied in 
the re-payment of’ sums which had been 
borrowed to finance -Mahadeo Prasad in the 
Mahadeo  fipally 
lost his case in: the Revenue Courts in Feb- 
ruary 1907 and there can be no question 
of his having: got any benefit there. | 


` -~ It was not till the year 1912 that he began 


his suit in:the Civil Courts, andit is proved 
that the fund which enabled him to main- 
tain this litigation which terminated in the 
compromise were advanced not by the 
plaintiffs but by Seth Kanhaya Lal. 

In no way, tlierefore, is it possible for the 
plaintiffs tó trace any connection between 
the money advanced by them and any bene- 
fit which'Mahadeo Prasad has. succeeded 
in winning as the result of his claim in the 
Civil Courts. The plaintiffs cannot succeed 
and their suit was rightly dismissed by the 
Court.below whose decree we-affirm. The 
appeal fails and is dismissed with costs to 
the respondents including in -this . Court 


Ni Ky Appeal dismissed. 


CALCUTTA HIGH COURT,  . 
“APPEAL FROM APPELLATE DECREE 
No. 756 of 1919. 

July I9, 1922. 
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and Mr. Justice Suhrgwardy. 
JOGESH CHANDRA GHOSE AND OTHERS 

^. —DEXWENDANTS—AÁPPELLANTS ` 
E Versus 


PROSANNA KUMAR TALUKDAR AND _ 


OTHERS—PLAINTIFFS AND *OTHERS— . 
DEFENDANTS— RESPONDENTS. 

Fvaud-—Decree, selling aside«of— False claim— 
Suppression-of service of notice—Pleadings—- Appeal, 
second—— Finding of fact. ` i | 
he mere fact that notice was not served is not 
necessarily fraud which would justify the setting 
aside ‘of a decree. ^ If, on the-other Hand, it is 
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shown that there was .any-debiberate’ suppression 
of notice parcicularly in order to piye effect to any 
schem: of alleged fraud; then such suppression 
of notice would “be clearly fraud, Further, it 
is rot necessarily lraud’on the’ part of any- person 
to put forward a claim which is in-fact unfounded , 
in law. A person may make a claim to which he 
is not entitled and his conduct is nét fraudulent 
merely on that ground. [p. 963, cols. 1 & 2.] 

A conclusion of fact arrived at by the lower 
Court, where it is not-established that in coming 
to. that conclusion the learned Judge was 
under, any misapprehension or error. of law, 
cannot be challenged. in second appeal. (p. 963, 
cols. 1 & 2.] 


Appeal against the decree of the Addi- 
tional . Subordinate Judge,- Backergunj, 
dated the 27th of January 1919, modi- 
fying: the decree of the Munsif, Third Court, 
‘at Perozpore; dated the r4th of June 1915. 

Babus Jogesh Chandra Ray and Astia- 
anjan Ghose, for the Appellants.— 
The facte found by the lower Appel- 
late Court do not constitute fraud- and 
in that view the plaintifs’ suit ought to 
fail. To make an over-claim is not fraud. 
Miso, mere non:service of notice by itself 
is not fraud. ‘There is no finding that tlie 
notices were suppressedin pursuance of a 
fraudulent purpose. In theabsence of such < 
a finding,I submit your Lordships will dismiss 
the suit on thegroundthatnofraud has been 
made out, Further, the fraud which the lower 
Appellate Court purports to: find is diffetent 
from the fraud: alleged im the pleadings.. 
This is not permissible. 

Babus Gunada Charan Sen, Bipin 
Chandra Bose, Biraj Mohan Mazumdar ` 
and Abinash Chandra G ha, forthe Respond- 
ents, submitted that the case was conclud- 
ed by ‘the findings of fact arrived at by the 
Court of Appeal below. When that Court 


_ « says there was fraud, that is a finding of 


fact which your Lordships cannot go behind 
in second appeal. But if your Lordships 
think that that is not enough, then I’ submit 
the case ought to go back for a clearer find- 
ing on the: point. : 2 a 
Babu Jogesh -Chandra a replied briefly. 
JUDGMENT. 

Woodroffe, J.—In the suit out of which 
this appeal, arises the plaintiff, who is the 
respondent.in-the appeal, pfayed for a decree, . 
declaring that the plaintiff and. the co- 
sharer defendants had mim-kowla right in 
the dispüted lands specified in the Schedule 

. Kha andthatthey had a right to :eal'ze rent 
- from tenants under f hem; The conclusion of 
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thé Court as regards thecontentionisthat he 
cannot hold that the lands in suit appertain 
to the nim-howla of the plaintiff and defend- 
ants Nos. 2 to 7 and the settlement records 
show that they do not appertain to the 
nim-howla, The Court then says that 
the presumptive value of these records 
is considerable, and, therefore, the Court 
decides this point in favour of the thea 
appellants to this extent that the lands 
in suit do not appertain to the nim-howla 
of the plaintiff and defendants Nos. 2 to 7. 
This is the subject-matter of the cross- 
objection before us. think the 
cross-objection fails on the ground that 
the conclusion is one of fact, and it has 
not been established before us thatin coming 
to that conclusion the learned Judge was 
under any misapprehension or. error of 
law. The  cross-objection must, there- 
fore, be dismissed. 

The second.prayer was that the Court 
should setaside the rent-decree in Suit No. 
1473 of 1909 obtained by defendant No. r and 
-the auction-sale held on the 4th. November 
IQII in execution of the decree in Suit No. 
567. of 191r declaring that the same were 
invalid and inoperative. 

A question that has arisen in this appeal 
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is as to whether or not thelower Appellate : 


Court has come to a sufficiently clear finding 
as teg@rds the alleged fraud so that the pro- 
ceedings referred to can be set aside on that 
ground. The contention of the appellants 
.has been that the facts found' by the lower 
Appellate Court do not constitute fraud, 
and -if- that point is established’ then the 
case of the appellants is that no suit will 
lie to set aside the decree. It Bas also been 
argued-that the fraud which has been found 
by the lower Appellate Court is not that 
which -was made the. ground of attack in 
the plaint, and that there was no fraud 
or suppression of service of notice. — 

In my opinion, the appeal must be fe- 
manded for a re-hearing upon this particu- 
lar question, namely, the question ‘of alleged 
fraud, because the findings of the Court 
are, in my opinion, insufficient. In the 
‘first place it is to 6e observed that the mere 
fact that notice was not. served. is not 
necessarily fraud. If, on the other hand, it, 
is shown that there was any deliberate 
‘suppression of notice particularly dn order 
0 give.effect to any scheme. such as that 


alleged, then. such suppression .of" notice 
would be clearly fraud. Further, it is. 
not necessarily fraud on the part of any 
person to put forward a claim which is in 
fact unfounded inlaw. A person may make 
a claim to which he is not entitled and his 
conduct is not fraudulent merely on that 
ground. It must be found that there were 
circumstances which establish that the over- 


claim, € there be one, was made with know- 


ledge and for a fraudulent purpose. The 
learned Judge, to whom the case is remanded 
for re-hearing in appeal,-must find definitely 
whether there was or was not fraud com- 
mitted in respect of the rent-decree.as re- 
gards non-service of notice, the claim made 
or otherwise. He should find the facts 
and state the facts, upon which reliance 
is placed for the purpose of finding fraud 
if he so finds, in order that this Court as a 
Court of Second Appeal whilst accepting 
his findings of fact can judge whether those 
facts constitute in law fraud or not. He 
must further state his reasons for the 
conclusion at which he arrives. _ 

The judgment and decree upon this 
point is, therefore, reversed and the .case 
is remitted to the lower Appellate Court for 
re-hearing upon this issue of fraud. 

The costs of the hearing of this appeal 
before us will abide the result of the de- 
cision on remand. The cross-objection 
is limited to a very small point. It is not 
necessary to make any order as regards 
costs of the cross-obiection. 

Suhrawardy, J.—-I agree. 

N.K.& BN. ^" Decree reversed. 

Case remitied., 
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Present — Mr. Justice Lindsay. 
AMJAD ALI KHAN-—]UDGMENT-DERTOR 
< ~~ APPELLANT a 
UEYSMS. 


Sheikh MOHAMMAD USMAN AwD. ` 
ANOTHER-— PLAINTIFFS—RESPONDENTS, 
. Exacylion of decvee—Suspension. of Proceedings 


"P , 
AMJAD ALI KHAN v. MOHAMMAD USMAN. e 


— Application for revival after three years; maintain 
ability of. — 


Where proceesings in the execution of a decree 
are suspended by the Execution Court through no 
act or default of the decree-holder, an application 
to revive and carry through the pending proceed- 
ings will not be time-barred, even if presented 
‘more than three years after the order of suspen- 
sion was passed; Such an application is mot one 
to initiate a new proceeding. [p. 965, col. I.) 


Qamar-ud-din Ahmad v. Jawahir Lal, 27 A334; 
2A. L. J 3975; 1 C. L. J 3855; 9 C. W. N 601; 15 
M. L. J 258; 32 I. A 102; 7 Bom L'R. 433; 8 Sar. 
P. C. J 8ro (P. C), relied upon. 


Second àppeal against.the decree of the 
Subordinate Judge, Jaunpur, dated the 5th 
December 1921. 


` Mr. Uma Shanker Bajpai, for the Appel- 
lant, NN i 
Dr. S. N. Sen, for the Respondents. . 


: JUDGMENT.—This is an execution se- 
cond appeal. ‘The judgment-debtor is the 


appellant. The poirit for decision is, whether* 


or not the lower Appellate Court was right 
in treating a certain application as being an 
application for execution which was barred 
by time. - 


. The facts which it is necessary to set out 


in order to dispose of this appeal may be 


' summarised as follows :— 


. "The date of the original Court's decree was 
the 29th of November 1913. This decree 
was affirmed by the First Appellate Court on 
ethe 17th of February 1914 and by the High 
Court on the 7th of December 1915. ‘The 
decree was for specific performance, the judg- 
ment-débtor being ordered to restore to’ its 

original condition a certain water course." 
e Lhe first application was made on the r9th 
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the case to the Execution Court for further 
proceedings. After this there were further 
proceedings taken in the Execution Court 
and eventually the Execution Court directed 
the judgment-debtor to file his share of fees 
of the Commissioner. A further order was 
made thereafter when the judgment-debtor 
was in default. An order for his arrest was 
passed and a further order for the attach- 
ment of his goods to realise the amount of 
the Commissioner’s fee. ` Both these orders 
were appealed to the Appellate Court, but 
it seems that no order in stay of the original 
proceedings was passed by the District 
Judge. Meantime, while these appeals were 
actually pending in the Court of the District 
Judge, the Munsif, on the 6th of June rgr8, 
made an order as follows — — ^ .* 
“The application is dismissed for the time 
being. Costs on the judgment-debtor.” 
There were other proceedings in this case 
of a later date after the District Judge had 
disposed of the appeals which were pending ; 
in the High Court appeáls were brought 
which were decided on 27th February 1919. 
The present application, as I have said, 
was not made till the 9th of July 192r. It 
is argued that because more than three years 
elapsed from the date of the Munsif's order 
(6th June 1918) the present application 
could not be entertained. It seems to me, 
however, that it is impossible to yield to 
this argument. , 
The last order passed by the Munsif in the 
previous execution proceedings was on the 
6th of June 1918 end it is a peculiar order. 
I have never before come across an order 
couched in similar language. The words : 
‘ dismissed*for the time being’ seem to me 
to exclude any notion of a final order and 


. jt cannot be contended that the earlier exe- 


cution proceedings were finally brought to 


of July 1916. The present application was «a close by the order in question. 


made on the gth of July 1921. 4 


When the first application for execution 
was made in July 1916 a petition was made 
in the lower Court asking for the appoint- 
ment of an Amin. An Amin was appointed 
and he submitted certain reports which 
gave-tise to a certain number of objections 
on the part of the judgment-debtor. "The 
Execution Court made certain orders un- 
favourable to the judgment-debtor and he 
appealed, The Appellate Court returned 


For the respondents reliance is piaced 
upon thejudgment of their Lordships of the 
Privy Council in the case of Qamar-ud-din 
Ahmad v. Jawalir Lal (1); and after perusal 
of that judgment I think the principles 
which it embodies ought to be applied to the 
present case. That was a case also in which 
their Lordships had to consider whether a 


(r) T 334; 
W. N. 601; 15 M. 


A. L. J 397; 1 C. L. J 381; 90, 
M. L.J 
€ 


258; 32 I. A 102; 7 Bom. I. R 
10 (P. C " 


27 œ 


2 
L. 
J 


. Vul. 71] 


` 


` particular application which was made in 
the Execution Department was barred by 
reason of the fact that more than three years 
had elapsed since a previous order purporting 
to dispose of the execution proceedings had 
been passed. Their Lordships in dealing 
-with the case remarked that the application 
was not barred, as the previous proceedings 
in execution. were only suspended through 
no actor default of the decree-holder. 
Their Lordships pointed out that the appli- 


cation with which they were dealing was’ not: 


an application to initiate a new proceeding but 
to revive and carry through a pending execu- 
' tion suspended as above mentioned. They 
pointed out in particular that the earlier 
order which was relied on for the purpose of 
constituting a bar was in no sense a final 
order and that I take to be the basis of their 
Lordships’ decision. Applying that reason- 
ing to the present case I am not prepared 
to hold that where a Court passes an order 
dismissing an application “for the time being” 
that that isin any sense a final order. It 
“was argued by the learned Counsel for the 
appellant that the case before their Lord- 
ships was one in which there had been a de- 
fault on the part of the decree-holder. F 
do not, however, think that their Lordships' 
judgment proceeded on this ground. 
Further, from the order of 6th June r91i8 it 
appears that when the Munsif recorded it 
' helaid @osts on the judgment-debtor. That 


fact would indicate that the decree-holder. 


was not in any way in default otherwise 
there was no justification for laying costs 
upon the judgment-debtor. Having con- 


sidered the question from the point af view - 


of the judgment of their Lordships, I think 
the lower Court was right in holding that 
this application was not barred, although 
perhaps the reasons given by the learned 
Subordinate Judge in his judgment are not 


correct. Itseems to me that the application" 
was a proper application to entertain and . 


that no bar of limitation could be set up 
against it. I, therefore, dismiss this appeal 
with costs. 


M. A. A. Appeal dismissed. 
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ALLAHABAD HIGH COURT: 
SECOND CIVIL APPEAL NO. 1059 OF 1921, . 
February 5, 1923. 

Present :—Mr. Justice Ry¥es and Mr. 

Justice Daniels. 
MUHAMMAD: UMAR KHAN— 
PLAINTIFF-—-APPELLANT 
VEYSUS 


AMTUL RAHIM BIBI—DEFENDANT—. i 


: RESPONDENT. l 

Civil Procedure Code ( Act V of 1908), O.I I, v. 2, 
application of—Swit by heirto recover properly tne 
validly alienated by deceased—Subsequent suit for 
possession of other property, maintainability of— 
Cause of action, meaning of—Test—- Appeal, second 
-- New plea. 

If a Muhammadan sells some of his property’ 
to certain heirs, and after his death another heir 
sues for a declaration that the sale-deed is fictitious 
and without consideration and for possession of 
his legal share in the property covered by the sale- 
deed, the latter is not thereby precluded from bring- 
ing another suit subsequently tor possession of 
his share in other items of property left by the 
ancestor. The causes of action in both the suits 
are different. [p. 968, col. 1.) 


“Cause of action” means every fact which it 


ment of the Court. [p. 968, col. r.] 


Sonu Khushal Khadake v. Bahinibai Krishna, 
33 Ind. Cas. 950; 40 B. 351; 18 Bom. T, R. 45 


' would be necessary for the plaintiff to prove, if | 
traversed, in order to support his right to the judg- 


"P 


a 


Murti v. Khola Ram, 16 A. 165; A.W N. (1894) ` 


65; 8 Ind. Dec. (N. S$.) 106 (F. B.), referred to: 


1 ` 
Dne valuable test in considering whether causes 


of action are identical is, whether the evidence 
which would suffice to enable the plaintiff to obtain" 
a-decree in both suits is the same. [p 068, col. 1.] 


A plea fot raised in the Trial Court should not 
be allowed in second *ppeul. [p. 968 col. x,] 


Second appeal from a decree of "the 


Second Additional Subordinate e Judge, 
.* 


Aligarh, dated the 26th May 192r. 
.FACTS:—One Ahmad Ali Khan died on 3rd 


January 1917, leaving behind as heirs, Amtf&il ' 


Rahim, sister, Mariam Bibi, consanguine 


‘sister, and Muhammad Umar Khan a cousin. 


The heirs, therefore, inherited 1, } and $ 
respectively of the property left by the 
deceased. A few days before his death? t.e., 


on the rgth December 1916 Ahmad Ali- 


Khan ‘exectited two sale-deeds of two of his 
properties, one in favour of his sister Amtul 
Rahim and the other in favour 
daughter Ruqayya Begam. 
In 1919 Umar Khan brought a suit No. 3 


of her“ 


of 1919 against Amtul Rahim and Ruqayya’ 
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declaration that the sale- 
deeds were fittitious and were - execúted 
by Ahmad Ali Khan at a time when he could 
not understantl what he was doing, and 
-were fraudulently obtained bythe defendents 
with a view to deprive the plaintiff of his 
rights toinherit Ahmad Ali Khan’s property. 
He also claimed possession of his legal share. 
Thissuit was confined only to the properties 


‘covered by the two sale-deeds, and had no 


reference to the properties now in dispute. 
In: 1920 Umar Khan broughtthree suits on 
the same day, viz., Nos. 306, 307, 308 against 
Amtul : Rahim’ and Mariam Bibi in respect 
of three propertiesleft by Ahmad Ali Khan 
in- the same town, in the first two of which 
he 'claimed possession over.his legal share 
after ‘partition by metes and bounds, and 
jn the third joint possession, besides de- 
manding mense profits of all the three pro- 
perties. The defence, inter alia, in all the 
three suits was, that the claim was barred 
by O. II, r. 2. The Munsif overruled this 
plea aid decreed the suits. The lower 
Appellate Court gave effect to the plea and 
‘dismissed the suits. Hence — the three. 
second appeals. 

Mr. Iqbal. Ahmad, for the Appellant, sib 
mitted that O. II, r. 2 had no application 

‘the case since the cause of action in Suit 
A .3:0f 1919 was quite different from the 
causes of action in the three suits out of 


: which the present appeals arise. In the former 


suit the plaintiff had to allege and prove 
not only the-fact of Ahmad Ali Khan's death 
and hís own right of inheritance but also 
the further BAN that the sale-deeds. were 
fsctitious, and unless both facts were proved 
he could not be entitled to-a decree. In 
the presefit suits his claim could be decreed 
mefely on proof of Ahmad Ali’s death and 
his. own tight as an heir. .’ Further in the 
sy of.1919, the relief was claimed not only 
against the two defendants in the present 
suits but also against Ruqayya Btgam who 
is. nó party to the present suits and who 
had one óf the two  sale-deeds then in 
dispute in her favour. A cause of action, 
as. defined in a number of cases, consists of 
every: fact which it would-be necessary for 
the plaintiff to prove, if treversed, in order 
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(DANIELS, J., referred to Sonu Khushat 
Khadake v. Bahtntbai Kfishna (1).] 

Mr. M. A. Aziz for Dr. S. M. Sulaiman, 
for the Respondent, submitted that O. II. 
r. 2, applied to the 'present suits in two 
different Ways. 

Firstly :—The essential and, foremost fact 
that the plaintiff had to allege and prove 
in both the cases is the same, viz., the death 
of Ahmad Ali Khan and the plaintiff’s right 
as an heir. Without the proof of this fact 
he could not succeed in either case. It is 


"true that in the suit of 1919 the plaintiff 


' Cage. 


to. support his.right to the judgment of the . 


Court. And clearly the causes of action 


in.the former suit and the: ‘Present ones are 


different J from each. GEDE 6). UL idis 


<. 


e » 


had also to allege and prove the additional | 
fact of the fictitious nature of the sale-deeds 
in dispute. But this does not alter the 
fact that the main allegation is common 
to both the cases and the additiogal alle- 
gation is only subsidiary. Nor does the 
fact of Ruqayya Begam being an additional 
defendant in the suit of 1919 make any 
difference, since the allegations against her 
were identically the same as those against 
Amtul Rahim. . 
Seeondiy:—Even if the Court was against 
me in this application of O. II, r. 2, there is 
no doubt that the objection applies at least 
to Suits No. 307 and 308. For, these twc 
suits and the Spit No. 306 were between 
exactly the same parties and based on-exact- : 
ly the same cause of action. This point is: 





fully covered by the Full Bench ‘case, 
Murti v. Bhota Ram (2) These two 
cases. -Nos. 614. and 615 were filed on- 


the same day, and there being nothing to: 
shaw which case was actually filed first, 
the:first inorder viz. No.-614 having been: 
taken bo have been filed first was held to 
bar No..6r:3 ‘Furthermore, in one of the 
two cases there wete some defendants over 
and above those in other. But this fact 
was not taken to make any difference in, 
the cause of action. 

. This-case is on all fours with the ncn 
A still stronger case'is N?az Ahmad: 
v. Abdul Hamid (3). 

-In this;case the plaintiff broncla a gb 
in Moradabad for possession of a “portion 
of certain ‘partnership property, which he 


*c 


(1 Ind. Cas. 959; due 352: 18 Bom. L.R: 45; 


) 3 
(2) s 65 A. W.N - (1894) 65; 8 Ind. Dec. 
(x. $.) 106 (F B.) 
KS 30 à. 279; 5 A. A J. 278: A, W. N., (1928, 


d 
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Court's permission to biting a fresh suit. 
Thereafter the plaintiff brought a second 
suit in Nani Tal in respect of another portion 
of partnership property of which the plaintiff 
stated he was in possession. It was held 
that the second suit.was barred. under pro- 
visions of section 43 (corresponding toO. II, 
r. 2. Itwillbe noticed that in this case 
the jurisdictions of the two Courts were: 
different, the additional allegation by the 
plaintiff in the second.suit, viz. that he was 
in possession found no place in the first 
suit. Moreover, thefirst suit had not been 
decided on merits, yet O.'IL r. 2, was held 

applicable. < | 
^ [DANIELS, J., referred to Ram. Harakh v, 
Ram Lal (4).] | 

This case is clearly distinguishable. 

'The plaintiff in this case sued for partition 
of a house in Allahabad over which he alleged 
he was in joint possession-and for a declara- 
tion that a certain deed of gift in respect 
_of it was invalid. He had formerly brought 
another suit in Sultanpur for partition 


of property situated there alleging thatthe. 


had been dispossesed. The judgment of 
Piggott, J., shows that O. II, r. 2,.was held 
inapplicable, because the suit as framed could 
not be entertained in the Court-at- Sultanpur, 
In the Court .at Sultanpur dispossession 
‘was alleged, whereas in the suit at Allahabad 
theplaintiff claimed to be in.joint possession. 
Moreover, the question there was essentially 
' one'of partition of joint Hindu family prop- 
erty,for which the established law is that 
suitsfor partition of different items of joint. 
properties lying in different jurisdictions, can 
be brought separately. In the wresent case 
parties .are Mahammadaug Moreover, it 
.is'to be observed that the Full Bench case, 
Murtt v. Bhola Ram (2), does not appear to 
have been brought to their Lordships’ notice. 
Another case-which supports my conten- 
tion : is: -Abdul Karim Khan v. Muhammad 
Jan). s. c x oe 
. As for- the * cause. of. action’, though the 
term includes .every fact -which it 
would -be necessary “for the plaintiff to 
prove if traversed, yet, as -laid -down ‘in 
the Full Bengh case referred to ‘above, it 
has nothing to do with the evidence which 
| 23 Ind, Cas.:1247 14 Ao;T4.:;].,257; 38-A. 217. 

)j 1 88 ina, m c 20 A. LJ (m AL 
Ri (A4) 3797-44 Ae 663. . See Uu F 
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subsequently withdrew but without the 


‘It is at best a dishonest plea. 


9 
i: : v n ‘ e e 
may be necessary or may be produced to 
support or defend ‘a cause of aetion. 

"Mr. Iqbal Ahmad inreply :—The objection 
that O: 1L, r. 2, would apply to Suits No. 307 
and No. 308 was not tdken in the written 
statement aid should not now be entertained, 


. The reason 
why ‘three separate suits, were brought is 


that in Suit No. 308 relief sought. is a prayer ` 


for ioint possession, whereas in the other 
twq suits -the relief claimed is possession 
after partition by metes and bounds. 
d defence pleas are different in the three 
suits. i 

| JUDGMENT, —These 
of three connected suits filed by the plaintiff- 
appellant, Muhammad Umar Khan, for 
his share as heir to the extent of one-third 
of Ahmad Ali Khan deceased. In two of 
the suits he claims partition by metes and 
bounds of different properties together with 
certain rents alleged to have been wrongly 
realised by the defendants. In the third 


„suit he claims joint possession of the frac- 


tional share to which he is entitled. "The 
suits were disposed of by.the Court below 
in one judgment and were dismissed on the 


: ground that they were barred by O. II, r. 2, 


of the Code of Civil Procedure by reason of a 


More-. 


appeals atise.out 


suit previously filed by the plaintiff against ' 


M usammat Amtul Rahim and Musammat 
Mariam Bibi, defendants in these suits, and 
one Musammat Ruyayya Begam whois not à 
party to this litigation. ‘The learned Munsif 
held that O. II,1.2, had no applicatien to 
thefacts of the case. ‘The learned Subordi- 
nate Judge in a very brief judgment 
overruled hime and dismissed the suits. al 
_ In view of this conflict of opinioneit is 
important to see what precisely the nature 
of the’ previous suit was. “That suit was 
concerned with certain property which 
Ahmad Ali Khan had sold in his lifetime to 
Musimmat Ruqaiyya* Begam andeAmtül 
Rahim. The plaintiff’s cause of action was, 
first, “that according to him the sale-deed 
was a fictitious transaction and* without 
cousideration, and, second, that as heir to 
Ahmad Ali Khan he was entitled to a one- 
third share in the property of the latter. 

So far asehis claim to be heir of Ahmad 
Ali Khan is concerned, this portion of the 
cause of actien is common to the previous 
suit and to the present suits. It is clear, 
however, . that this allegation alone would 


i 
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not entitle the plaintiff to succeed in the 
previous suit. ` He was met by the plain 
fact'that at the time of Ahmad Ali Khan’s 
death the property did not stand in Ahmad 
Ali Khan’s name. Ahmad Ali,Khan had 
parted with it in his lifetime by a registered 


.Ssale-deed. Unless that sale-deed was set 


aside, it stood in the way of the plaintiff's 
claim and the plaintiff could claim no relief. 
It appears to us clear, therefore, that the 
learned Munsif was right in holding that 
O. II, r. 2, does not apply. In the Full 
Bench case of Murti v. Bhola Ram (2) the 


' plaintiff's cause of action is defined as con- 


sisting of every fact which it. would be 
necessary for the plaintiff to prove if tra- 
versed in order to support his right to the 
judgment of the Court. The same criterion 
was adopted in the more recent Bombay 
case of Sonu Khushal Khadake v, 
Bahinibat Krishna (1) in which it was 
added that one test which is valuable 
in considering whether the causes of action 
are identical is whether the evidence which 
would suffice to enable the plaintiff to 
obtain a decree in both suits is the same. 
Judged by the criterion laid down in these 
two cases it is clear that the causes of action 
in the previous suit and the present suits 
were not identical. a 

The learned Counsel for the respondent 
has sought to support the decree of the Court 


below as regards two of these suits on an-- 


other ground, also based on O. II, r2. He 
alleges that the plaintiff has wrongly filed 


three suits and that there was only one 


cause of action for all three of the present 
connected suits. *This plea was never raised 
in the Trial Court where the plaint in the 
first suit might, if necessary, have been 
amended, anfl we do not think that we 
-hould allow it to be raised now. For the 
reasons already given, we allow the appeal, 
and, as the cases were decided in the Court 
below on a preliminary ppint, we remit the 
appeals to that Court under Q. XLI, r. 23, 
for decision on the merits. The appellants 
will get their costs of these appeals in this 
Court including fees on the higher scale. 
Other costs will abide the result. , 
Appeal allowed; | 


M., A. A. Case remanded, 
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PESHAWAR JUDICIAL COMMISSIONER'S 
| COURT. . 
SECOND CIVI, APPEAL, No. 53-11 OF 1922. 
February 6, 1923. 
Present.—Mr. Pipon, J. C. 
SAYAD SIKANDAR SHAH K. B.— 


PLAINTIFE—APPELLANT : 
versus M 


^ Fira BHAI RAM CHAND-SANT RAM, 


K'OHAT—DRFENDANT—RESPONDENT. 
. Contract Act (IX of 1872), s. 4— Negotiable 
Instruments Act (X X VI of 1881), s. 4—Stamp 
‘Act (II of 1899), s. 2 (22)—Promissory-note— 
Letter veguesting loan and promising ve-payment 
—— Suit based on jpromissory-nole— Claim, nature of 
— Double claim—Suit on one claim— Amendment of , 
plaint— Consiruciton of document---Oval agreement 
to pay—Document referring to agreement, whether 
promissory-nole. . i 

À letter requesting a loan and promising to 
re-pay the loan with interest by a certain.. 
date is not a promissory-note but merely a propo- 
sal within the meaning of secticu 4 of tue Contract 
Act. [p. 969, col. 2.] 

Dhondbhat Narharbhat wv.  4bnaram, 13 B. 
669; 7 Ind. Dec. (N. S.) 442 and Bharata Pisharodi 
v. Vasudevan Nambudit, 27 M.1; 14 M. L. J. 65, 
relied on. 

Mvery suit based on a promissory-note com- 
prises both a claim on the note itself and ajso one 
on the original liability. If a plaintiff sues on 
one of such causes of action and the right to sue 
thereon is not free from doubt, it.is always open 
to.the Court to direct the plaintiff to amend the 
plaint, so as to convert it into one based on both 
causes of action or treat it as. so amended. 
[p. 970, col. 1] 

Duggempudi Nagamma v. Tirumala Reddit Vgn- 
kata Reddi, 59 Ind. Cas. 363; 12 L. W. 147, 
referred to.. 

O'Gorman v. Mahtab Singh, 92 P R. 1898, 
dissented from. i i ; 

The defendant wrote to the plaintiff: “Accord- 
ing to our friendly agreement, I would troup:e 
you as a friend to get the execution file consigned 
to the Record-room at once. As agreed, I will 
pay up the remaining Rs. 1,400...,without 
ehesitation if God wills.” In a suit brought . 
oy the document, the question was whether the 
document could be treated as a promissory-note 
and required to be stamped, and whether the 
plaintjff could be allowed to change the character | 
of the suit and sue on the transaction referred to in 
the docyment : 

‘Held, (1) that the document was not a pro- . 
missoryenote within the meaning of section 4 
of the Negotiable Instruments Act and section 
2 (22) of the Stamp Act and did not. require to 
be stamped. It merely contained a proposal 
that the oral agreement be acted on but it was 
not a document embodying that agreement ; 
[p. 969, col. 2.j M 

(2) that the fact that the plaintiff sued upon 
the document as a promissory-note was no bar 
to his suing upon the transaction referred to 
im the document and using the: document 
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merely as evidence:of the transaction and that 
the Court was entitled to treat the plaint as 
amended accordingly. [j9. 970, col. 2.] 

Further appeal from an order of the 
Divisional Judge, Derajat Division, dated 
the r5th January 1922, whereby an order 
of the District Judge, Kohat, dated the 21st 
July i921 was set aside and respon- 
dent granted a decree for Rs. 1,347-8-0. 

Qazi Mir Ahmad, for the Appellant. 

Mr. Mathra Das, for the Respondent. 

JUDGMENT.—The facts of the case 
are given clearlyin the judgment of the two 
Courts below. The question. for decision on 
this appealis whether the Divistonal Judge 
is right in holding that the document dated 
20th of January 10917 is not a promissory- 
note within the meaning of section 4 of the 
Negotiable Instruments Act and section 
2 (22) of the Stamp Act, and that it' is 
admissible in evidence though -unstamped. 
The document is in the form of a letter 
or raqa and runs as follows :— 

. “ According to our freindly agreement, I 
would trouble you, as a friend, to get the 
execution file consigned to the Record-room 
at once. As agreed, I will pay up the remain- 
ing Rs. 1,400 by the middle of August 
without hesitation (ta amal) if God wills 
(Insha Allah Ta’ala), You should rest 
assured. " The contention that the docu- 
ment is a promissory-note may be treated 
unier two aspects: (x) that the document 
itself ^ i$ in form and substance a pro- 
missory-note, and (2) that tbe plaintiff 
himself treated it as a  promissory-note, 
based his suit upon it and described it in 
the plaint as a promissory-note and that 
he cannot be permitted to change his,suit 
by denying the character of the document. 
As regards the first of these two aspects, 
1 must agree with the Divisional Judge 
that the document is notinitself a promis- 
sory-note. 
ed asone if the deüuitionof the promissory- 
note given in section 4 of the Negotiable 
Iastruments Act were the sole test. It 
contains two conditions, (i) that the exe- 
cution proceedings be dropped and (2) 
'" IE the Almignty wishes," (Insha Allah 
Ta'ala), Tuere are two rulings, 
bhat Narharbhat v. Alnaram(1)and Bharata 
Pisharodi v. Vasudevan Nambudri (2), in 


(I) 13 B. 669; 7 Ind. Dec. (N. 3) 442. 
12): ?7 M. :; 14 M.L,J. 65. 
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which letters requesting a loan and promising. 


It certainly could not be treat- . 


Dhond- ` 


s 
` 
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to re-pay the loan with certain interest 


by certain date were held not to be prunus-, 
but merely propesals within 


sory-notes, 
the meaning of section 4 of the Contract 
Act. It has been argued, however, by 
the learned Counsel for the appellant that 


-the definition given in section 2 (22) of the. 
Stamp Act is far wider and includes in any” 
“case a promise to pay upon conditions hap- 


pening. $t may further be argued that the 
second of the two 


merely aformality in language which does 
not alter in any way the character ol 
the terms. 
among religious people the condition ''If 
the Almighty wishes ” qualifies every event 
which may or may not occur. At the same 
tune it is clear that an expression of this. 


sort is more unusual in documen.s which. 


have the character of a promissory-note. 
The fact of the matter is that the letter 
or yuqa now in question is not “an 
instrument between the parties " 
It is nothing more or less than a letter 
which refers to a private agreement and 


calls upon the addressee to act in a freindly, 
manner, and carry out his part of the bar- - 


gain, drop the execution proceedings, and 
trust the writer to carry out his part, 2. e., 
to pay the sum admitted due by the middle, 
of August. It appears to me that it is no more 
covered by-the extenued definition of a. 
promissory-note given in section 2 (22) 
of the Stamp Act than it is by that given. 
in section 4 of the Negotiable Instruments 
Act. It did not refjuire to bee stamped 
any more than any correspondence bet- 
ween parties requires to bé stamped ,wuen 


süch *correspondence is not the bafis of, 
a cħim but collateral evidence of a trans-* 


action on which the claim is based. Indced 


it may be said that it contains a proposal . 
‘that the oral agreement be acted upon., 


Itis not,a final document embodying. 
that agreement, for it calls upon the other 
side to perform a condition : and it is notige- 
able that this point is emphasised rather 
as a “friendly act" than as one arising 
out of a completed'contract. Jf the plain- 
tiff nad not complied by dropping the exe- 
cution proceedings, ft would have been 
impossible to prove his acceptance of' the 
proposal. I agree with the learned Divi- 


conditions, ''If the, 
Almighty wishes," is no condition at all but. 


It might even be seid that 


at all. 
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Sionat- Judge' that the document is not, 
0 far as its internal character is concerned, 
a. promissory-note. 

- The seconfl aspect of the case is that the 
plaintiff having sued upon this document 
as ‘a promissory-note cannot now change 
the charácter of his suit. In support of 


his contention the learned Counsel for the ` 


appellant has quoted O'Gorman v. Mah- 
tab Singh (3) which is distinct authority 
for such view. There is not the least 
doubt, however, that the tendency of 
more recent rulings has been in the opposite 
direction. Duggempudi Nagamma v. Tiru- 
mala Reddi Venkata Reidi (4), is a’ very 
definite authority on tbis point. The learn- 
ed Judges pointed out that every plaint 
on a promissory-note comprises both a claim 
on the note itself and also one on the origi- 
nal liability. They remarked :`“ If a plain- 
tiff sued on one of such causes of action and 
the right to sue thereon is not free from 
doubt, it is always open to the Court (and 
1n my opinion, it is desirable to do so to put 
an end to the litigation as far as possible) 
to direct the plaintiff to amend the pla nt, 
so as to convertitinto a suit based on both 


. causes of action or treat it asso amended, 


and then to'decide the suit once for all." 


" The same view has been taken by -the High 


Court of Lahore in the case, Sundar Das 
v. Puran Singh (5). In that case there 
was a hundi insufficiently stamped and 
the plaintiff asked to be allowed to sue 
on the original consideration. It was held 


that the amendment should have been allow- 


ed, There is not thesleast doubt that the 
view taken in both these rulings is a sound 
one. There can be no possible object in 
forcing the parties into fresh litigation 


«merely by reason of a technical error in 


he plaint which can be corrected and the 


 ecorrection of which can allow the real dis- 
pute between the parties to be judicially . 


séttled." There is no doubt is the present 
cese that the plaintifff was badly advised 
when he drew up his plaint and that his 


. Counsel in Court took up the correct posi- 


iz P. W. R 


, tioninexplaining the real character of the 


document. It is not negessary at this stage 
for a plaint to be returned for amendment. 


-(3) 92 P. R. 1893. ° Qo oe - xou 
-~ (4) 59 Ind. Cas. 363; 12 L. We x47. .. 
(5) 67 Ind. Cas, .856.; (1922) A. E. R. (£) 56; 
- 1922, l E ds 
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There is ample authority in the first of the 
two rulings which I.have quoted for the | 
view that a Court is entitled to treat the . 
plaint as amended. I hold, therefore, that 
the fact that the plaintiff sued upon the 
document as a promissory note is no bar 
to his suing upon the transaction referred 
to in the document as one Of his two causes 
of action and of using the document merely 
as evidence of the transaction upon which 


‘his suit now rests. 


There is a one-anna stamp affixed to the 
document but thi; stamp has uot been 
defaced. The document must, therefore, be 
treated as unstamped. "Thé Counsel for the 
appellant argues that, if it is not a promis- 
sory-note, it is at least an ackhowledg 


ment of the debt and that it is in this cha- 
. racter also 


‘inadmissible in evidence. I 
cannot .accept this contention. I have 
already shown above what I believe to be 
the true character of the document and 
I do not consider that it required a stamp. 
. The learned Coun el for the appellant 
then contends that if the plaintiff is thrown 
back upon the original liability, his suit 
is time-barred. The document was exe- 
cuted on the 29th of January 1917 and the 
present suit was instituted on the 13th 
of August 1920. It is argued that the ori- 
ginal liability, which was based upon a.dec- — 
ree, existed prior to the execution of the 
document, and that the most that can be 
said is that the document amounted.to an 
acknowledgment of the liability which 
would constitute a fresh starting point 
for limitation under section 19 of the Limi- 
tation Act. In that case also the suit 
would be time-barred. - Now, the first point 
for deterfhination is what Article of the Limi- 
tation Act covers the present suit. 
The learned Counsel for the respondent has 
not been very clear on this point, but it 
would appear that he holds that Art: .120 .. 
In my opinion there cannot 
be the least doubt that this suit-is governed 
either by Art. 113 or 120. I have already 
said that the document dealt with proves 
that a proposal was made by the defendant 


“to the plaintiff. The proposal was by way 


of confirming an oral agreement arrived 
at between the parties. The defendant 


.was either already bound by a contract 


which had been made verbally or. if it be 
constlered that the contract-was not then 


. proceedings. 


N 


Vot: 7 I] , . 


e 


KAMPTA PRASAD V, SHEO.PRACAD. 7 <77 


‘complete, it was completed when the plain- 
tiff by dropping fhe execution proceedings 
overtly declared his acceptance of the pro- 
‘posal made in the letter. The contract 
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was that the defendant should pay Rs. 1,400. - 


by the middle of August in cosideration 
of the plaintiff dropping the execution 
There ‘is not the least doubt 
that Art. 113 applies to suits to enforee 
the specific performance of contracts to pay 
money in the same way as it applies to suits 
for specific. performance in respect of 
other property. It has been held indeed 
by some High Courts that Art. rr3 applies 
to an award made by arbitration for the 
payment of money by a certain date. It 
has been held, on the other hand, in other 
cases hat suits based on an award are 
governed by Art. 120. It is in the present 
case immaterial whether Art. 113 or 120 


applies. “In either case the suit i: within . 


time. Under Art. rr3 limitation began to, 
run from the middle of August, the date 
which was fixed for the defendant's per- 
formance of his part of the contract. and" 
the period was three years. Under Art. x20 
the plaintiff would have sixyears to sue 
from the date on which his cause of actiomr 
accrues, and his cause of action acrued 
when the defendant made default in paying 
up the money in the middle of August, I 
bold, £heréfore, that the suit is within time. 
^ I cannot regard very seriously the con- 
tention .that the suit should’ have been 
remanded to the Trial Court for enquiry 
and decision upon the existence of the lia- 


_ bility.itself. The existence of the liability was 


never denied: : It has never been contended 
that the defendant did not owg the plaintiff 
Re. 1,400 and that he did not promise to 
pay that sum by the middle of August. 
The suit has been resisted purely upon 
the legal question as'to whether, itis 
not barred by statutory.rules. So faras the 
merits of the case are concerned, there is 
really no defence. . E 
On the above findings I consider that the 


interest allowed was justified and the decree, 


as passed will stand. I, therefore, uphold 
the decree passed by the Divisional Court and 
dismiss this appeal with costs. . >. 2 
ONSE. 0. - Appeal . dismissed. 
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ALLAHABAD HIGH COURT, 
SECOND CIVIL APPEAL NO.:944.C*. (921... 
January 31, 1023. . . 


Present -—Mr. Justice . Lifidsay and Mr, 


d ejustice Daniels. 
^ KAMPTA PRASAD—DErENDANT 
Ak. —ÂPPELLANT , - 
: VEYSUS 

, SHEO PRASAD—PLAINTITF . - 
: AND RAM CHARAN AND OTHERS—- 
r.. DEFENDANTS— RESPONDENTS. 
Landlord - and tenani—Occupancy . holding— 
Fruit trees, enjoyment of. i 
~ An occupancy tenant has, in the absence of a 
contract or custom to the contrary, the right to 
enjoy the fruits of the trees standing on his occu- 
pancy holding. [p 972- col. x.] 
. Ganga Dei v. Badam, 30 A. 134; 5. A. L. J. 99; 
3 M. L. T. 194; A. W. N. (1908) 51, followed. 

Imdad Khatun ~v. Bhagirath, o A.-159; A. W.N. 
(1888) 32; 6 Ind. Dec. (N. S.) 107, relied upon. 
. Second appeal from a decree of the 
Second. Subordinate Judge, Cawnpore, 
dated the 31st of March 1921, . 
. Mr. M. L. Sandal, for thé Appellant. 
- Mr. B. N. Vyas, for the Respondents. 
É .JUDGMENT.—The plaintiff in this suit 
is an occupancy tenant and he brought 
a claim against his landlord to recover a 
certain sum of money by way of.damages 
alleging that the landlord had without 
any right deprived him, the plaintiff, of the 
fruits of certain trees which stand upon his 
occupancy holding. ' l 

The first Court dismissed the claim, but 
the lower Appellate Court has decreed *it 


in part. It has given the plaintiff relief . 
"With respect to the compensation demanded. 
on account of the taking away ‘of mango : 


fruits but has dismissed the claim as regartis 


the druits of the two ether trees, namely, 
a jamun and a lasora tree. - è 


e The defendant zemindar has appd@iled 


` has been in oceupation of this land; which ' 


and the plaintiff has filed cross-objections. 
The case came up beforé a Judge of this. 
Court who-has referred it for decision. to a 
Bench, Being of opihion that a 
of general importance is- raised, 

It seems.to us that the law on the subject 
presents no difficulty whatever. Thêre can 
be.no doubt that the plaintiff (the tenant) 


is, as we have said, his occupancy holding. 
Then land is let out to a tenant ; the leage 
confers upon the tenant the right to occupy 
the land .which is let out and also to enjoy 


am a us the fruits of the trees growing:thereon and; 


e e 
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question . 
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ti the absence of any contract or custom 
to the contrary, it.is the right of the tenant 
to enjoy the occupation of the land and also 
'to enjoy the frufts of the trees. ; 
The lower Appellate Couft in dealing 
with this matter appears to have been under 
the impression that it was necessary for the 
plaintiff in this case to make out some 
title by adverse possession.. Be that as it 
may, it is quite clear on general principles 
that the tenant in this case had a right to 
enjoy the land and to enjoy the fruits of the 
trees which were on the land, unless there 
was a custom or agreement to the contrary. 
In the Court of first instance the defendant 
tried to set up a contract by which he had 
reserved: to himself the right to enjoy the 
fruits of these trees but that contract was 
not proved. 
: As regards the law on the subject we 


need only refer to two rulings of this Court, - 


one in Imdad Khatun v. Bhagirath (1) and 
the'other in Ganga Dei v. Badam (2). In 
the first mentioned case it was held by the 
Bench that on. a review of all the authorities 
the trees on an occupancy holding, whether 
planted by the tenant himself or not, belong- 
ed and attached to the occupancy holding. 
Again, in the latter case it was laid down 
as follows :— . 

“ The presumption of law, and the general 
‘rule in the absence of custom, is that the 
property in. timber on a tenant’s holding 
vésts in the zeminday, and that the tenant 
hasno right to cut and remove such timber. 
But it appears to be clear that,in the absence 


: of a custom om of a contraet to the contrary, 


a %emindar has no right to interfere with 
the enjoyment by tris tenant of the trees 
upon his holding as long as the relation of 
landfprd and tenant subsists." l 

. The law, as laid down in these cases, clearly 
covets the case whith is now before us. The 
defendant's appeal, therefore, fails and is 
edismissed with costs including fee$ on the 
highe? scale. í 
- The plaintiff has filed cross-objections 
urging that the lower Appellate Court was 
wrong in dismissing the claim regarding 
the jamun and lasora tree® It is quite 
clear that there is no ground for drawing 


| (1) ro A. 159; A. W.N. (1888) 32; 6 Ind. Dec. 
N. S i 


(N. $.) 107. 
(2) 3o A. 134; 5 A. I» J. 99; 3 M. L. T. 194; 


Ay W. N (1908). 51." 
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any distinction between the case of the 
mango trees and the cáse of these trees 
and the consequence is.that the cross- 
objections must be allowed. The ‘result 
of all this is that the decree of the Court 
below is modified and we direct that the 
plaintiff'8E claim be decreed with costs in 
all Courts including in this Court fees on. 
the higher scale. ; 
M. A. A. Appeal dismissed; ` 
. . Cross-objections allowed, 


CALCUTTA HIGH COURT. 
Civi, RULE No. 449 OF 1922. 
February 5, 1923. 
Present; —Mr. Justice C. C. Ghose. 
* EQUITABLE COAL COMPANY, LIMI1ED 
— DEFENDANTS—-PETITIONERS 
| ` versus 
Sm. BAGALA SUNDARI DEBI—PLAINTIFF 
—OPPOSITE PARTY. 

Civil Procedure Code (Act. V of 1908), O. II, 
f. 2—Suil for possessson—Subsequent, swit for 
mesne profits, if maintainable. 

A suit for possession is no bar to a suit for unesne 
profits accrued due subsequent to the sifit for 
Po. $ess.on. . : 

Sheo Kumar v. Narain Das, 24 A. 501; A. W. N, 
(1902, 139, referred to. i Las 
- Rule against the order of the Munsif, 
Assansole, exercising the powers of a Court. 
of Small Causes, in Small Cause Court Suit: 
No. 1856 of 1921. P. 

Babu Manmatha Nath Mukherjee, for the 
Petitioners. 

Babus. Bankim Chunder Mukherjee and 
Sukhamoy Chatterjee, for the Opposite Party. 

JUDGMENT.—The facts which have 
given rise to the application on which 
this Rule was issued are, shortly stated, 
as follows »— 

By a decree made on the 14th June 1918. 


by the Munsif of Asansole, the plaintiff’s 


title to a four-anna share,in certain lands 
was declared and it was ordered that the 
plaintif should get possession thereof and 
that the defendant No.1 (the Equitable Coal 
Company;,Ltd.) should restore the lands to 
their original condition and that the plaintiff 
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should get from the said Company a sum 
of Rs. 99 on account of mesne profits for the 
period mentioned in the pizint t.e., up to 
1323 B.S An appeal from this decree was 
dismissed by the Subordinate Judge of 
Burdwan on the r5th August r9rg. There- 
after the pbaintiff recovered judgment in 
the Smali Cause Court at Assansole against 
the said Company for mesne profits for the 
period from 1324 to 1326 at the rate of 
Rs.43-12per annum. Some timein August 
1920 the Company alleged that they had 
given up possession of the lands in question 
and restored, the same to their original 
coadition. This, however, was denied by 
the plaintiff and she instituted a suit (No. 
1856 of 1921) in the Small Cause Court at 
Ássansole for recovery of mesne profits for 
the years 1327 and 1328. The last mentioned 
suit was decreed on the 21st March 1922 
and the plaintiff’s claim for mesne profits 
amounting to Rs. 79-12 was allowed. 
Against this decree the present rule was 
obtained. : 

On behalf of the applicant it has been 
contended that the plaintiffs claim was 
barred under O. II, r. 2, Civil ProcedureCode, 
and that at any rate it should have been 
held that the suit was not maintainable 
having regard to the provisions of section 47, 
Civil Procedure Code. The learned Vakil 
for the applicant has invited my attention 
to various cases, but in the view I take 
it is unnecessary to deal with the same at 
length. No doubt there is a conflict of 
decisions as to whether a suit for'possession 
oflandisa bar under O. II, r. 2, Civil Procedure 
Code, to a subsequent suit for mesfe profits 
of such land accrued due prior to the institu- 
tion of the suit for possession. But in 
respect of a suit for mesne profits accrued 
due for'a period subsequent to the insti- 
tution of a suit for possession it is to be 
observed that the cause of action is not 
the same as that for the suit for possession 
1.6., the cause of action for such mesne 
profits is one which has accruedesubsequent 
to the suit for possession. It would, there- 
fore, follow that asuit for possession is no 


. bar to a suit fog mesne profits accrued due 


subsequent to the suit for possession. [See 
in this connection the judgment of Stanley, 
C. J. in Sheo Kumar v. Narain Das (x)] 


. e 
(1) 24 A, 501; A. W. N. (1902) 139. 
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In this view of tht matter, section 47; Civil 
Procedure Code, would be inapplicable “to 
the facts of this case and would be no bar 
to the subsequent suit for mesne profits. 
‘Thus far I have dealt with the rule on 
the merits ; but assuming that the argument 
advanced on behalf of the applicant is 
sound, it would appear that this Rule must 
be discharged, apart from the merits, on 
the ground that it does not come within 
section rr5, Civil Procedure Code, beceuse 
after all, the error, if any, made by the 
omall Cause Court Judge was an error of 
law. The Rule is accordingly discharged 
with costs which I assess at two gold. mohuss, 
N. K. Rule discharged. 


ALLAHABAD HIGH COURT. 
LETTERS PATENT APPEAL No. 82 OF 1921. 
February I5, 1923: 

Present -—Sir Grimwood Mears, KT, 
Chief Justice, and Justice 
- Sir P. C. Banerji, Kr. 
ABDUL GHAFOOR--PrAINTIFF— 
| APPELLANT . 
VEYSUS 
OAMAR-UD-DIN-—DEFENDANT—  * 


RESPONDENT. < 

Transfer of Property Act (IV of 1882), s. 6 
— Morigage— Prior mortgagee, suit by— Puisne mort- 
gagee not impleaded—Subsequent morigage, suit ons— 
Prior morigagee not made party Auction-purchaser 
of prior mortgage heir Of  morigagqy — Integrity 
af  morigage,. whether booten CP ION 
Purchaser of second mortgage, whether entitled to 
piecemeal redemption. / i » 

If a prior mortgagee sues on,his mortgage without 
impleading the subsequent mortgagee, and" the 
property is sold and thereafter the subsequent 
mortgage@ sues on his mortgage without making, e 
prior mortgagee a*party to the suit, the auction- 


purchaser of the second decree can sue for redemp- - 


tion of the first mortgage, and if, meanwhile, the 
original mortgagor dies leaving the first®auction- 
purchaser as one of his heirs, the integrity of the 
mortgage is not hroken up and the purchaser of the 


second decree is not entitled to redeem only a 


portion of the property on payment of propor- 
tionate amount. |». 974 cols. r & 2.] 
Letters Patent Appeal, from a Judgment 


of Mr. Justice Stuart, dated the 3rd 


wat aem - awa . a * uw a. 


Ld * i 
=- eyang z -y 
* 


" erty which was 


samp person. 
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*. SEEQ NANDAN ZAI, V, SHEO BALAK. 


Mr. Igbal Ahmad, for the Appellant. 

Mr. 5. Raza Ali, for the Respondent. 

JUDGMENT.—This appeal arises out 
of a suit for redemption of a nfortgage made 
on the Irth of February 1893. The prop- 
mortgaged under this 
mortgage was subsequently mortgaged to 
one Nanku Lal in 1895. The prior mort- 
gagee obtained a decree upon his mastgage 
in I9gIr without impleading the subsequent 
mortgagee. The subsequent mortgagee ob- 
tained a decree upon his mortgage without 
making the prior mortgagee a party to his 
suit. The decree under the first mortgage 
was purchased by one Mazhar Ahmad.. 
(n execution of the decree upon the second 
mortgage the property was sold and was 
purchased by the present plaintiff. The 
original mortgagor is dead and Mazhar 
Ahmad, the purchaser of the decree under 


CASES, .; . : _ [xeos 


the decree on the subsequent mortgage’ 
the whole of.those rights (that is, the whole’ 
of the equity of redemption .of the prior 
mortgage) vested in the auction-purchaser, 
namely, the present plaintiff, and no part 
of the equity of redemption could become 
vested in Mazhar Ahmad as successor to 
Aziz-ud-Din, the original mortgagor. There- 
fore it cannot be said that the integrity. 
of the prior mortgage was broken up, an 
that mortgage could be redeemed piecemeal. 
In this view the present plaintiff's suit has 
been rightly dismissed as being a suit in 
which he sought to redeem the mortgage 
piecemeal, and we affirm the decision of 
Mr. Justice Stuart and dismiss the appeal 
with costs including fees on the higher 
scale. 


Z. K. Appeal dismissed. ` 


the first mortgage, has inherited a portion | 


of the rights of the original mortgagor 
Aziz-ud-Din. As the second mortgagee was 
not made a party to the suit brought upon 
the prior mortgage, his right to redeem 
the prior mortgage did not become extinguish- 
ed, and as the plaintiff is the purchaser 
“under the second mortgage he has the right 
to redeem the prior mortgage. He sought 
in this suit to enforce that right but instead 
of seeking to redeem the whole property 
Qn payment of the whole of the mortgage 
money, he claimed the right to redeem a 
portion of the mortgaged property upon 


‘payment of a proportionate paré of the 


mortgage-money.  This*claim he advanced 


‘on the allegation that the integrity of the: 
“ prior mortgage had-been broken up by 
.regson of Mazhar Ahmad, the purchasere of 
 thedecree under the prior mortgage, having | 
. inherited. a part of the mortgaged property 
- and the rights. of the mortgagor and mort- 


gagee having thus become vested in the 
The Courts below" dismissed 
the claim on the ground that the plaintiff 
could not redeem piecemeal upon payment 


| of a part of the mortgage-money, and this 
. decision. has been affirmed by. a learned 


OODH JUDICIAL COMMISSIONER’S 
COURT. 
SECOND CIVIL APPEAL NO. II15:0F 1922. 
February 7, 1923. ; i 
Present :—Mx. Kanhaiya Lal, J? C. 
SHEO NANDAN LAL AND OTHERS— 
DEFENDANTS—APPELLANTS 


UE£Y S145 : 
SHEO BALAK AND OTHERS--DEFENDANTS 
. —RESPONDENTS. 


Hindu La Joint family estate—Mother sue- 
ceeding son—-Liatility ta pay husband's delts—~ . 
Son's successors, liability of— Extent of liebihty. 

There mav be no pious obligation on a Hindu 
mother succeeding to the estate of . her con for the ^ 

ayment of the debts due by her husband; but if 
he son has succeeded to the estate of his rather, 
the peison who succeeds such son 18 as munch 
lidble ior the payment of the debts due by the 
father, to the extent or the family property, 
as a preson who would directly succeed to the 
property on his death. 

Sheo Ram v. Sheo Raian, 63 Ind. Cas. 229; 43 A. 
604; 19 A. U. J. 613, referred to. : 


; Judge: of. this Court. If our judgment 
"tlie learned Judge- of this Court was right 
.in the conclüsion at whith he arrived. All. 
^ the riglits' which the original mortgagor had 
' were mortgaged to- tlie second mortgagee 

subsequent to the prior mortgap. .Upon 
. the sale of all those rights in execution of: 


Appeal against a decree of the Subordi- 
.nate Judge, Unao, dated the 6th january 
1922, upholding the decree of the Munsif, 
South Unao, dated 8th March 1921. 

Messrs. Ram Bharose Lal and Raj Narain 
Shukla, for the Appellants. l 
Mr. A. P. Sey, ier the Respondents. - 


Vol; ex] e 
MOHAN LAL V. GANGA PRASAD... Pai 


JUDGMENT.—This * appeal arises out of a 
suit ‘for redemption of. a mortgage 
effected by Musammat Janki in favour 
of Barhmadin for Rs. 400 on the r5th 
„February 1904. The consideration was 
applied to the payment of certain 
prior-debts' due partly by her husband, 
Anant Ram, and partly by her father- 
in-law, Har Dayal. The property mortgaged 
belonged to a joint family; consisting 


t t 


E P ` EN . TOME ios P < 
for. the payment of the debts. lue. by her 
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"the estate of his, father, the þpérsoù who. 


978 ° 


husband; but if the son has succeeded to 


‘ succeeds such sos is as much liable. for. the 


payment of the debt due by -His father 
to the extent of the family property, .un- 
less it is tainted.with immorality,as a person 


, who would directly succeed to the property 
on. his death. The decision. in. Sheo Rain 


of Har Dayal and his son, Anant Ram, - 


and' his grandson, Lala. Anant’ Ram died, 
leaving his father, Har Dayal, and: his son 
Lala, surviving him. He also left a widow, 
Musammat Janki. The interest of Anant 
‘Ram in the joint family property passed 
by survivorship to Har Dayal and Yala, 
and the question for consideration in this 
appeal is, whether the liability to pay the 


debts. due by Anant Ram to the extent’ 


. of the family property devolved on Lala, 


who survived Har Dayal, and passed on 
from Lala on his death to his mother, 
‘Musammat Janki. < 

The Courts below found that Musammat 
Janki was not liable to pay the debts due 
by her husband, Anant Ram, and relying 
on the decision in Sheo Ram v. Sheo. Ratan 
(1) they allowed the plaintiffs, who are the 
reversionary heirs of Lala and have succeed- 
ed to the property on thedeath of Musam- 
mat Janl&, a decree for redemption subject 
to the payment of only:such debts as were 
due by Har Dayal and were credited in 
the mortgage. - Lala died soon after Har 


Dayal while he was still a minor. Musam- _ 


mat Janki succeeded to his property 
and. ipso facto to the liability enforceable 
against Lala and: the family propeity 
held by him, and the mortgage 
effected by Musammat Janki to discharge 
that liability, whether that liability arose 
on account of a debt due. by Har Dayal 
-oromaccount of adebtdue by Anant Ram, 
must be treated: as enforceable. against the 
reversionary heirs of Lala. The liability 
could: have been enforced against the son 
during his lifetime to the extent of the 
family property he received on:the death 
of Anant Ram and*it can also. be enforced 
after his death against that property. 


v. Sheo “Ratan (x) recognises ‘that a son 
is tinder a pious obligation to pay the debts 
of his father ; and if that is so, it does not 
appear how the liability dies on the death 


. of the son, if he leaves property, which had 
devolved on him on the death of his father 


in the hands of those who succeed to his 


. estate even though it may not have amount- 
ed to a charge. i 


a 


The appeal is, therefore, allowed and the 


claim of the plaintiffs decreed for redemption ` 


ofthe disputed property subject to. the pay- 
ment of the entire consideration specified. .in 
the deed of mortgage with interest on Rs. 350 
at Re. I per cent. per mensem, from the date 


of the mortgage to a date six months hence, 
which will be fixed for payment of the said 


_ plaintiffs-respondents 


There may be no pious obligation ona. 


mother succeeding to the estate of her son 
4 
ft) 69 Lud. Gas, 279; 43 A, 604; 10-A, Ln f. Or, , 
> e 


Setas. r 
` 


money.. The defendants-appellants will 
get their costs here and hitherto from the 
who will bear 


their own costs throughout. The decree 


will be framed in terms of O; XXXIV, r..7 - 


of the Code of Civil Procedure. In case 

of non-payment ‘the mortgagees wilt be 

entitled to the sale of the mortgaged prop- 

erty in jieu of the money due on’ the 

mortgage, | 
G. H. 


° e 
e : e. 
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. ALLAHABAD HIGH COURT, e 
Frrst CIVI, APPEAL NO. 375 oF 1919, 
. February 15,1922. | e 
Preseni:.—Mr. Justice Piggott and 
Mr. Jgstice Walsh. | 


Pandit MOHAN: LAI, AND ANOTHER— ` 


PLAINTIFFS—AÀPPELLANTS 
VEYSUS : 
GANGA PRASAD AND OTHERS— 
DEFENDANTS—-RESPONDENTS, 


Civil Procedure Code ( Act V of 1908,0,X X X L 1, 


Appeal allowed. o 
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. JAMINI MOHAN SARKAR 7. CEBENDR : NARAYAN SINGH, | 


v. 4—Guaydian ad litem— Vakil, whether officer 


uf Court, | 
A Vakilis an officer of the Court for the purposes 
of O. X XXII, r. 4 of the Civil Procedure Code. 


First appeal against the decree of the 
Subordinate Judge, Agra, dated the 
I7th of June r9r9. . 

The Hon'ble Mr. N. P. Asthana, for the 
Appellants. a 

Messrs. Gulzar: Lal and Baleshweri Prasad, 
for the Respondents. < 

 JUDGMENT.—FPrior to the hearing of 
these connected appeals a question has been 
raised by a petition presented to this Court 
from Mr. Sital Prasad, Vakil of Agra. It 
appears that.there are two minors, Bala 
Prasad and WNanhe, whose interests are 
concerned in both these appeals. The 
Court having failed to find any other person 
fit and willing to act as their guardian for 
the purposes of these appeals, has appointed 
Mr. Sital Prasad, Vakil, to be such guardian. 
‘That gentleman appeals to us to make a 
proper order as to the costs to be incurred 
by him in order that he may obtain the 
legal assistance necessary to the proper 
representation of the minors at the hearing 
of theappeals. We have been asked to consi- 
. der whether such order can properly be made 
by us under O. XXXII, 1. 40fthe Code 
of Civil Procedure. Weare clearly of opinion 
‘that a Vakil of the Court is an officer of that 
Court for the purposes of this rule, and that, 
* therefore, we have jurisdiction to make 
the order prayed for. 


We direct accordingly that the appellant, | 


Pandit Mohan Lal, dê pay a sum of Rs. 75 
* as a fee for Counsel to appear and represent 
the igterests of the minor respondents at 
athe hearing of the two appeals. Previous 
‘epayment of the fee must be certified te us 
before the hearing of the appeals. We 
* allow two weeks’ time to the said appellant 
for the purpose. 
x N. K. : . 


e 
Order accordingly. 


CALCUTTA HIGH COURT. 
APPEAL FROM APPELLATE DECREE 
No. 1432 OF 1920. 

July 18, 1922. 
Present:—Justice Sir Asutosh Mookerjee,. 
KT., and Mr. Justice Chotzner. 
JAMINI MOHAN SARRAR AND OTHERS-— 
APPELLANTS 
VEYSUS 
DEBENDRA NARAYAN SINGH— 
DEFENDANT— RESPONDENT. 

Transfer of, Property Act (I V of 1882), s. 111— 
Lease— Surrender, implied ov express— Lease, void, 
whether can determine prior lease. 

Where a new lease does not pass an interest 
according to the contract, the acceptance of it 
will not operate as a surrender of the former lease : 
in the case of surrender implied by law from the 
acceptance of a new lease, a conditios ought also 
to be understood as implied by law, making void 
the surrender in case the new lease should be 
made void: and in case of an express surrender, so. 
expressed as to show the intention of the parties 
to make the surrender only in consideration of the 
grant, the sound construction of such instrument, 
in order to effectuate the intention of the parties, 
would make that surrender also conditional, to 
be void in case the grant should be made void. 
Lp. 978, col. 2.] 

Doe d. Egremont v. Courtenay, (1848) 11 Q.B. 
7ozatp. 712; 17 L. J.Q. B. 151; r2 Jur. 454; 
116 E. R. 636; 75 R. R. 600, relied on, l 

Zick v. London United Tramways, (1908) 2 K. 
B. 126; 77 L. J. K. B. 942; 98 L. 7. 841; 72 J. P. 
257; 24 T, L. R. 577 and Canterbury Corporation 
v. Cooper,.(1909) roo L. T. 597 ; 73 J. P. 225; 7 
L. G. R. 908; 53 S. J. 301, referred to. * 

Where a'Hindn. widow grants a permanent lease 
of a plot of land ata fixed rent to a person who is. 
already in possession under a prior lease, at a 
variable rent granted by the full owner and the 
grant is not intended to operate as a new lease, 
the object of the parties being merely to alter one 
of tle most important incidents of the tenancy, 
that is, to gix the rent in perpetuity, the acceptance 
of the lease is not equivalent to an implied sur- 
render of the prior lease. [p. 978, col. 2 ] 

Upendra Krishna Mandal v. Ismail Khan Maho- 
med, 32 C 41; 31 I. A. 144; 8 C. W.N. 889 (P.C), 
Nilvatan Mandal v. Ismail Khan Mahomed, © 32 
C. 51 ; 31 I. A. 149 ; 8 C. W. N. 895 (P. C), Naba 

. Kumari Debi v. Behari Lal Sen, 34 C. 902; 34 LA, 
160; 6 C. L. T. 122; 11 C. W.N, 865; 4 A.L. T. 
570; 9 Bom. L. R. 846; 17 M. 1. J. 397; 2 M. L. | 
T. 433 $P. C.), referred to. 

Appeal against the decree of the District 
Judge, Bankura, dated the 15th of March 


1920, modifying the .decree of the Sub- 


` ordinate Judge, Banklira, dated the 3rst 


of March rgrg. 

Bahu Kalikinkar Chakravarty (with him 
Babu (Panchanan Ghose),for the Appellants: 
—The lower Appellate Court has found that 


: ` 
Vot, 71] e *' 


the isase granted by the Rani to the pre- 
decessor-in-interest of the defendant was 
in excess of her authority as a Hindu widow 
in possession of the estate of her husband, 
and, therefore, it cannot be binding upon 
the reversionary heir to her husband atter 
the death of the widow. But the learned 
District Judge has modified the decree 
passed by the Trial Court in my favour on 
the ground that a prior lease granted by 
a previous full owner of the property fur- 
nished a complete answer to my claiin 
for ejecting the defendant. 'The learned 
District Judge has apparently failed 
to consider the effect of the grant 
of a subsequent lease upon a prior lease. 
Refers to section 111, clause (f) of the Trans- 
fer of Property Act. The taking of the sub- 
sequent lease operated as an implied surren- 
der of the prior lease, so that at the date 
of the suit the prior.lease, not being sub- 
sistinz, cannot protect the defendant from 
being ejected. Reads Halsbury's Laws of 


Engiaud, Volume 18, page s49, sectione 


roor. 


' Babu Pyari Mohan Chatterjee, forthe Re- 
spondent.—The potta granted by the Rang is 
only a conirmatory lease. Refers to 
U pendra Krishna Mandal v. Ismail Khan 
Mahomed (1), Nilvatan Mandal v. Ís- 
matl Khan Mahemed (2) and Naba 
Kumar. Debt v. Behari Lal Sen (3). It 
id not operate as a new lease having the 
eilect of an implied surrender of the old 
i^4se, Refers to Wooafalí's Gandlord and 
Tenant, igth Edition, pages 348, 359. I 
am relying upon the prior lease upon the 
assumption that the grant by tife widow was 
made under circumstances which could not 
make it operative against the  reversioners. 
But my contention, by way of cross-objec- 
tion, will be that the lower Appellate Court 
ought to have held that the grant by the 
widow was uot, beyond the scope ot her 
autoority and protected nie frum eviction, 
The lease by the widow was not vold, it was 
at worst only voidable. See Rangasami 


e t 


(r) 32€. 415; 3x LL A, 144; 8 C. W. N. 889 (P. C.). 
(23) 320.51; 31 L A. 149; 8 C. W. N. 895 (P. C), 
35 34 C. 992; 34 IL A. 160. 6 C LI. JuI22^ 11 
C. W. N 865; 4 A. L J. 570: 9 Bum, W R. 8461 


J. 57 
{7 M, k. J. 3973 2 M. E. T. 432, (P. e 
G. 
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Gownden v. Nachiappa Gounden (4). 

Babu Kalikinkar: Chakravarty replied; 

. JUDGMENT.—This is am appeal by the 
plaintiffs iu assuit for recovery of possession 
ofland on establishment of title. Lhe plain- 
tiffs are the representatives-in-interest of the 
reversionary heir to the husband of a Hindu 
widow, Rani Nilkumari Debi, who was 
at one time in possession of the estate. 
On the 26th October 1869, she granted 
a permanent lease at a fixed rent to the 
predecessor-in-interest of the defendant. 
‘The plaintiffs contend that this lease was 
granted in excess of her authority as a 


Hindu widow in possession of the 
estate of her husband, and that they 
are consequently entitled to recover 


possession by ejectment of the defendant. 
The defendant resisted the claim on a two- 
fold ground, namely, first, that the lease 
granted on the 26th October 1869 was 
a tair transaction binding upon the estate 
in the hands of the reversioners after the 
death of the lady; and, secondly, that if 
the lease ceased to be operative upon.the 
death of. the lady, he was entitled to fall 
back upon another lease which was in exis- 
tence when the grant of the 26th October 


.1869 was made. The Court of first instance 


found upon both the points against the 
defendant. The result was that the suit 
was decreed. Upon appeal the District 
Judge has held that the Court of first 
instance had rightly decided the first ques- 
tion in favour ot.the plaintiffs ; but he has 
held upon the secogd question that the prior 
lease was not surrendered. In this view, 
the decree of the Court of first instance 
has been modifed, and, althoughethe title 
of the plaintiffs has been declared, no deeree 
for ejectment has been made in their 
favour. Onthepresent appeal, the plaintiffs 
have contended that there was no prior 


lease in eperation which would protect 


the defendant fr8m ejectment. The » de 
tendant, on the other hand, has, by way. of 
cross-objection, argued that the grant of 
1869 was not beyond the scope of the author. 
ity of a Hindu widow and protected him 
from eviction. i ba 


fa) 50 Ind. Cas. 498; 23 C. W. N. 777336. M. 
L. ie 17 A.L J.539:29 C. In J.539:21 Bom. 
L. R. 040; (1919) M. W. N, 2625 42 M. 8235 76 
M. Le 37 tol, W. reg 4€ L A. 72 IP. C n. | 


. 1978 6 


INDIAN, CASES, ME < 


[1923 


JAMINI MOHAN SARKAR V. DEBENDAR NARAYAN SINGH. ` 


. We may state at the outset that the 
Cross-objection cannot’ possibly succeed. 
The Courts bélow have concurrently found 


"that the permanent lease at a fixed rent 


granted by Rani Nilkumari on the 26th 
October 1869 was in excess of her author- 
ity as a limited owner in possession of the 
estate of her husband and does not bind 
the estate in the hands of the reversioners. 
It has been argued before us that tis con- 
clusion may be impeached in second appeal, 
as the various aspects of the case which arise 
on the facts found were not considered by 
the Courts below. We are unable to give 
effect to this contention, and the only 
question which requires consideration is 
as to the effect of the lease of the 26th 
October 1869 upon the prior lease. 

It has been found by the Courts below 
that at the time when the grant of 1869 
was made, the predecessor of the defendant 
was in possession as a tenure-holder. The 
tenure was heritable and transferable,though 
held at a variable rent. 
been created by a  predecessor-in-interest 
of Rani Nilkumari who was full owner 


and was competent to create such an inter- 


est in favour of the defendant. The 
question, consequently, arises whether the 
acceptance of the lease of the 26th Octo- 


“ber 1869 by the predecessor of the defend- 


minés thereupon.” 


. ant must be taken to be equivalentto an 


wnplied surrender of the prior lease. The 
Courts below have, in our opinion, correctly 
answered this question in the negative, 
Section rry- of the ‘gansfer of Property 


‘Act provides in clause (f) thata lease of 


immoveable propesty determines by im- 
plied sufrender. The illustration to the 
Clafise is to the following etfect: “ A lessee 
accepts from his lessor a new lease..to take 
effect during the continuance of the exist. 
ing lease. This is. an implied surrender 
of the former leasesand such lease deter- 
In “the present case 
the grant of the 26th October 1869 was 
not ifitended to be, and did not operate 
as, a new lease. The object of the parties 
was to alter one of theemost important 
incidents of the tenancy, namely, to fix the 
*tent in perpetuity. This,did not effect a new 
grant ; Upendra Krishna Mandal v. Ismail 
Khan Mahomed (1), Nilratan Mandal v. 


Ismail Khan Mahomed (2) and Naba Kumari 
Debi v. Bonari Lat Sew (3). In the- cage last. 


The tenure had e 


mentioned, Sir Arthur Wilson pointed ont 
that the view taken in the two earlier 
decisions was in accordance with the 
law as laid down in Ram Chunder Dutt 
v. Jugesh Chunder Dutt (5). This grant of the 
26th October 1869 has, however, not achiev- 
ed its purpose. The object of the grantor 
and the grantee was to effect an altera- 


* 


tion in the tenancy which would be opera- ' 


tive against the estate in the hands of the 
reversioners. But the grant was made 
under circumstances which could not make 
it operative against the reversioners. What 
then is the effect inlaw? 

It is well settled that an implied condi- 
tion of surrender by operation of law is 
that the new lease should be a valid one. 
Accordingly,a lease which is void ®r void- 
able or which does not pass interest accord- 
ing to the contract of the parties does not 
operate as a surrender. In this connec- 
tion reference may be made to the judg- 
ment of Farwell, L. J., in Zick v. London 
United Tramways (6) where he quotes with 
approval the following passage from the 
judgment of Coleridge, J., in Doe d. Egre- 
mont v. Courtenay (7): '"' Where the new 
lease does not pass an interest according 
to the contract, the acceptance of it will 
not operate as a surrender of the former 
lease ; in the case of surrender implied by 
law from the acceptance of a new lease, 
a condition ought also to be understood 
as implied by law, making void tbe sur- 
render in casethe new lease should be made 
void: and in case of an express surrender 
so expressed as to show the intention of 
the parties to make the surrender only in 
consideratidh of the grant, the sound con- 
struction of such instrument, in order to 
effectuate the intention of the parties, 
would make that surrender also condi- 
tional, to be void in case the grant should 
be made void.” To the same effect is 
the decision in Canterbury Corporation 
v. Cooper (8). We hold accordingly that 
when it Was established that the defendant 
could not rely upon the grant of the 26th 


6) 12 B. L. R. 229 at P. 238; 19 W. R. 353 
BC 
(6) (1908) 2 K. B. 126; 77 L. J. E. B. 942; 
98 L. T. 841 ; 72 J. P. 257 ; 24 T. L. R. 577. 
(7) (1848) 11 Q. B. 702 atp.712j 75 R. R. 
600; 17 L. J.Q.B. 151; 12 Jur. 454; 116 E. R. 636. 
(8B (2909) roo L. T. 597; 73 J. F- 225; 7 L.G. 
R. 908; 53 S. J- 301. | . ; 
e 
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October 1869 as an answer to the claim 
of the plaintifís'he was competent to fall 
back upon the prior lease; that lease 
unquestionably furnishes a complete answer 
to the claim. 

The result is, that the decree of the Dis- 
trict Judge is affirmed and this appeal 
dismissed. But there will be no order for 
costs,as the appeal and the cross-objection 
have both failed. 

Appeal dismissed, 

N. K. 


ALLAHABAD HIGH COURT. 
SECOND CIVIL, APPEAL No. 135 OF 1923. 
February I2, 1923. 
Present.—Justice Sir P.C. Banerji, Ki. 
Musammat BASRA BEGAM-—PrLAINTIFF— 

APPELLANT d 
VErSUS 
‘Babu SHEO NARAIN—DEFENDANT— 
RESPONDENT. 

Provincial Insolvency Act (V of 1920), s. 4— 
, Title, question of—Decision by Insolvency Court, 

finality of. 

The decision of an Insolvency Court, on a question 
of title relating to any property attached by the 
Keceiter as the property of an insolvent, is final, 
and the matter cannot be re-agitated in the Civil 
Court even if the Insolvency Court permits the 
claimant to do so. 


Second appeal against a decree of the 
Subordinate Judge, Moradabad, dated 
the 26th October 1922. . 

Mr. S. A. Haider, for the Appellant. 

JUDGMENT.—The Receiver of theestate 


of an insolvent having attached certain e 


property as the property of the insolvent, 
the present appellant, preferred an objection 
claiming the property. This objection was 
disallowed by the District Judge «who 
recorded a decision to the effect that the 
appellant had failed to establish his claim. 
Thereupon the appellant brought a regular 
suit in the Civil Court forthe establishment 
of his right to the property. This suit was 
decreed by the Court of first instance but 
was dismissed by the lower Appellate Court, 
that Court being of opinion that the matter 
was res judicaia in consequence of the 
decision of the Insolvency Court to which 
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I have referred *bove. The plaintiff has 
preferred this appeal. 


that the appeal must fail, inasmuch asthe 
suit instituted by the plaintiff is precluded 


by the provisions of section 4 of the new 


insolvency Act, No. V of r920. That section 


makes the decision of the Insolvency Court 


conclusive in all matters. It is true that 
in the present instance the learned ‘District 
Judge, when dismissing the plaintiff's objec 
tion, stated that he might establish his 
title in the Civil Court, but that statement 
in the judgment cannot give the plaintiff a 
tight which he is precluded from enforcing 
by reason of the provisions of the Insolvency 
Act. In this view the suit was rightly 
dismissed, and I dismiss this appeal. 
Appeal dismissed. 
M. A. As i 


NAGPUR JUDICIAL COMMISSIONER'S 
: COURT. 
MISCELLANEOUS Civit APPEAL, No. 32-B oF 
1921. 
October r2, 1922. | 
Present -——Mr. Kotwal, A. J. C., and 
Mr. Prideaux, A. J. C. 
AMBADAS AND ANOTHER—PLAINTIFES- 


. APPELLANTS è 
VErSUS 
KASHIBAI AND ANOTHER—DEFENDANTS— 
š PONDENTS. 


Will, oral—Proof of exact word? necessary—Pgo~ 
bate or Letters of Administration, when can be 
granted. NE. "E 
e When an oral Will is pleaded it is necessary to 
prove, as far as possible, the exact words used by 
the testator. [p. 982, col. 2.] x 

Before a person is entitled to Probate or 
grant of Letters of Adufinistration, he faust 
show that he is an executor or that under the 


Will theeproperty has wested in him. [p. 983,6. 


bu : 
A dn provided that the testator's two widows 
should adopt a boy named T; that if he was not 
available they should, in consultation with each 
other, adopt any other boy, and that in case of 
difference of opinion as to the boy to be adopted, 
the choice of tHe younger widow should prevail, 
The younger wife died during the lifetime of 
the testator; the selder adopted T. after hêr 


c 
o 
— 


eath : 

Held, that the elder widow had the power 
to adopt T. which was not put an end to by 
the death of her co-wife. [p. 983, col. z.] 


e $ 


I am of opinion 


` resident of Burhanpur. 
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Appeal from a" decree of the First Ad- 
ditional District Judge, West Berar, Akola, 
dated the roth October 192r, in Civil Suit 
No. 4 of x921. . ° 

Messrs. W. A. Forbes, A. V. Khare and M. 
B. Paranjpe, for the Appellants. 

Sir S. K. Bose and Mr. P. N. Rudra, for 
the Respondents. 


` JUDGMENT.—On the 18th of April 1898 
ode Bansilal Fakirchand executed a Will 
whereby he endowed to the newly built tem- 
ple of Shri Pandürangat Akola certain prop- 
erty. He therein stated that the manage- 
ment of the property should be done by one 
Garnpatlai Mukandial and Balchand Bansilal 
in consultation with the tesfator’s sister, 
Chunabai, It seems that after Bansilal’s, 
death Ganpatial Mukandlal apparently got 
possession of the property and he in turn en 
the 6th April 1gt. executed a document 
appointing, in the event of his death, Janki- 
das Gangadhar and Abaji Ganesh altas Bandu 
Nana, residents of Akola, to succeed him in 
his trust.- He also on the same date exe- 
cuted a Will by whichhe disposed of ais own 
moveable and immoveable property. He 
then died in 1917. "The ‘relevant portion 
of the Will Bas been trans:ated tuus :— 
“I have no male issue, c£ c.£/u, but have 
two married wives only. They two should 
adopt a boy for the perpctüity of -my name 
aster me. And at present there is one of 
my kiusmen, Totelal Kanhaylal Agarwal, 
My wives Should 
adopt him as son after me. If he is not 
available my two wives should, with the 
consultation of each other, adopt any other 
boy. of. mY own, fanuly. If no boy in the 
fainfly is. available, my wives should adopt 
none. If there is-a dilterensce of opinion 
betavecn the two Wives as to the boy to be 
adopted, that boy should be adopted which 


e my younger wite, Sonus will choose and per- 


petuate my namie and manage the property. 

© "It my wives adopt no boy alter me as 
writter above in clause 3. all mv moveable 
and mmmoveable property given above should 
be in: possessior of my iwe wives during 
their htetime, and each ot them should keép 
As. 25U ta 300 every year iar lier cwn expense 
and devoie the rest of the iscome to Shri 
Saustham Vithal kukbmai: at Akula, under 
my Muldygenent. Alter tueir death all 
that property should be dedicated to, and 

d ° 
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‘amicably, my 


[1923 
put in possession of, the aforesaid Susthana. 
No other heir shall have right thereto. 

“If my wives adopt a boy alter me as stated 
in clause 3, be will be the owner of all my 
mentioned moveable and immoveable prop- 
erty and it will remain in his possession. 
But out of the income of my property he 
shopld every vear spend Rs. roo for the 
Ashadi festival in the Vithal Rukhmai Saus- 
than. Besides this, if my junior wife, Sonu, 
who has performed no religious act such as 
pilgrimage, ef ctra, demands Rs, 250 to 
Rs. 300 for pilgrimage, that amount should 
be paid to her for the expenditure. 

"If my wives cannot pull on well with the 
boy adopted by them after me, they each 
should take Rs. 230 to 300 every year for 
expenses. If after the adoption' of a* boy 
by my wives they three cannot live together 
enior wife should live in the 
same house in which she has been living 
at present and should occupy that portion 
only, and my junior wife should live in the 
portion in which I live at present, and the 
adopted boy should live in the portion in 
frout thereof, thatis. in the newly built por- 
tion towards the West." 


Sonu, one of the wives, died in r9rr1 before 
the testator, and , the remaining wife, 
Kashibai,is said to have, in 1920, adopted 
Totelal referred to in the.Will. . 

These proceedings have been started by 
Ambadas and Jankidas asking for Probate 
in respect of the Will; or if tnat cannot be 
given, Letters of Administration should be 
granted foem in respect of Ganpatlal’s prop- 
erty, |" . ¢ l 

Defendants admit the Will but deny trat 
by that document Ganpatlal bequeathed 
his property to the Saustuau ol Vitual 
Ruknmai. It was the peutioner's case that 
oil 31st July 1917 Ganpatlal added an oral 
codici] to his tormer Will giving the entire 
prope ty to the Sausthan and revoking that 
portion ol the Will in which he directeu tnat 
a boy should be adopted, and it was on his 
oral Wil that Probate was sought. The de- 
fendants denied this oral cooicil. It was 
further pleaded that the Saustnan was a 
pubuhe charitable trust aud ihe suit was Lct 
‘maintainable, the sanction of the Arivocule- 
General havi,g uot bees obtaiied to it. 
.. Ater tBtelal cad been jorued as a party 
the case went to triai on the following issues; 
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"(r) Whether.the temole of Shri Vithal 

Rukhmai is the private property of Bansilal 
Oris it a public charitable trust ? 

"(2) Whetber the apolicantsare the trus- 
tess and wthivatdars of the estate of Ban- 
-Silal and, as such, they are the tustees ‘of the 
temple? ° 

+ "(3| Can they apply.on behalf of the 
Sausthan for Probate or Letters of Adminis- 
tration ? 

. *(4) Did Ginpatlal provide in his Will dated 
6th April rgro that in. case Totelal was not. 
adopted by him or his wife, his estate should 
go to the Sausthan immediately on his death? 

(5) Did he appoint the applicants the 
‘executors by his Will dated 6th April 1907 
or under the oral Will or under both, and 
were *they'so appointed expressly or im- 
.pliedly ? 

-“(6) Did Ganpatlal confirm by his subse- 
‘quent oral Will dated 31st July 1917 the 
provision in the written Wil giving away 
the property to the Sausthan, after revoking 
‘the provision about the pi dde as his sor 

“by his wife ? 

“(A If the applcaatawere not appointed 
‘executors, can they maintain the application 
` -for ?robate on behalf of the Sausthan ? 

*(8) Can the applicationbe treated as.one 

‘for Letters of Administration and can they 
‘legally be granted to them in these proceed- 
ings 9 

“(9) Whether the plaintiffs cannot be -al- 
lówed to ask for a Probate on the strength 
-of the written Will in view of their statement 
‘in paragraph 3 of their Written Statement 
-dated 8th January 1921? 

- (ro) If so, dothe words i stated by the 
applicants constitute a Will ?* 


The findings of the Trial Court may be, 


summarised thus. That the Sausthan in 
question is a public charitable trust, and was 
not the private property of Bansilal. Plafn- 
‘tiffs are the trustees of Bansilal’s property 
but hot of the Sausthan. The third issue 
was found in the nagative. - Under Ganpat- 
lal's written Will the Sausthan was entitled 
'to get the property ouly on the death of the 
two wives and iu case no son was adopted. 
"The Will appointed Ganpatlal's wives as the 
executors and not the plaintiffs either ex- 
pressly-or by implication. The plaintiffs’ 
"evidence regarding the oral Will is disbelieved 
‘and it was found that Ganpatial did not 
‘make any:oral Will modifying or confirming 
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‘the directions of the Will dated 6th April 
rgto, The suit was dismissed, and against 
“thit dismissal the: present ' appeal has been 


: filed, i 6 


We turn to the question of the oral Will. 
It is diseuss2d bv the lower Court in para- 
grapus I2 and r3 of its judgment. It was 
stated for. the plaintitts, in the pleadings 


"that i 


** When the deceased dads the oral Will 
he did not expressly utter words that the 


. petitioners were appointed executors. "We : 


contend that the petitioners were impliedly 
appointed executors under the oral Will. 
‘The oral Will was made on or about 31st of 
July 1917. The terms of the oral Will are 
as stated in the paragraph 3 of the petition 
and paragraph 3.of the reply filed to-day." 
The third .paragraph of the petition states, 
referring to Ganpatlal, as follows :— 
“At his death he orally -declared and 
ratified his previous intention of giving away 
his property to Shri Vithal Sausthan and 
did will it away to the Sausthan. The peti- 


- tioners who are the trustees of theSausthan; 


are applying for a Probateof this Will duly 
executed." 

The third paragraph of the. reply given 
by the Pleader runs:— 

“The deceased, as statedin paragraph 3 
of the application. revoked the written Will 
dated 6th April roro so faras to will away 
all his estate to.Shri Vithal Rukhmai Saue- 
than. The applicants are the wahiwatdars 
of the Sausthan and hence they think they 
are entitled in‘ law to ask for a Probate -of 
this final Will of the deceased.” : 


Further, in the pleadjngs it is stated that l 


Ganpatlal spoke in Marathi as &nder:— 
' * Mala atan Dattak ghenen nahin.e Mi 
mazi sarva istela. Bansilaljine bandhtelya 
Sha Viththal RukhmateSausthanla anpan 
keli ahs. ' Devasthananche je tursli aket tya- 
ni va isiebichi Devasthanatarfz vahivat karari.” e 
We thus have? not only the actual wordas 
said to have been used by Ganpatlal but thet 
language in which those words were epoken. 
It is here argued that‘ theoral Will is com- 
pletely proved, by the statements of P. 
Ws. Nos. 3, 5 and 8. Narain (P.W. 
No. 3) states that’ at Akola he occu. 
pied one. of anpatlals houses as a 
£enaut and. visited his landlord one day 'be- 
fore his death to pay arrears of rent. He 
asked .Ganpatlal what he had done aboug 


iid ° 


ef 


Will was 
‘No. 5) states that Ganpatlal was married 


(P. W. No. 
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his próperty ard was told that he had given 


ft to the Vithal Rukhmai idol and had no- 
thing to care about and that he had sent 
for Motilal and others. This witness ap- 
parently was not present when the oral 
. made. Rupchand (P. W. 


to his real sister, Sonabai. About a day 
before his death when Motilal and others 
were present Ganpatlal said that We had 
already made a Will of his property dedicat- 
ing it to the idol Shri Vithal Rukhmai, 
he also said that he would enjoy it if he sur- 
vived, otherwise on his death Shri Pandhari- 
nath would be its owner. Ganpatlal asked 
Motilal and Venkatrao Desai to act as trus- 
tees of the temple in respect of his property 
but both of them refused to do so. This 
man is Motilal's Gomasta. He can hardly 
be said to have proved the Will. Pandurang 
6) is the Doctor who 
was treating Ganpatlal before his death. 


.He states that he suggested to Ganpatlal 


that he should make some arrangement 
concerning his property but was told that he 
had disposed of his property in favour of 
Shri Vithal, This was two or three days 
before his death. P. W. No. 8 is 
Motilal. He states :— 

“I understood that he had made an oral 
disposition. There was no talk between 
him and myself about the adoption at that 
time. Four years before that he had told 
me that he intended to adopt a certain boy 
of Burhanpur. But on the day previous to 
his death when he told,me that “he had 
gifted the prdperty to the idol of Pandhari, 


‘he said that he would not adopt the boy. 


He did not say why he had changed his 
mind.” 

Witness stated that he asked Ganpatlal' 
aso what arrangement he had made for the 
temple and upon this Ganpatlal said:— 

Mi apalt isteta Devala dtlimalg datiaka 
ghyavayacha nahin. ¥ 

Ganpatlal spoke in Hindi and the witness 
does mot remember the exact words but 
remembers he used the following words:— 

“ Pandharinath koo isteta, deneki dattak 
beneka nahin hai." 

e Ambadas (P. W. No. 9) says :— 
“One day before his death he told me 


. that he had abandoned his idea of adopt- 


ing a son and had gifted his moveable and 
immoveable property to the Dewasthan.” 
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He says that the oral, Will of Ganpatlal 
was in Marathi. He first spoke to witness 
in Marathi and then he spoke to Motilal 
in Hindi. His Marathi words were:— 

“Mala ata Daitak ghene nahin. Majhi 
ji sthavar jangam isteta ahe ti Bansilalns 
bandhalelya Devasthanala deli the.” 

And then his Hindi words were as 
follows :— 

-“ Merekoo Dattak leneka nahin hai. Mert 
jo isteta hai so Viththal Rukhmai Sansthanko 
di diyi." 

P. W. No. ro, Sadasheo, states that 
two or three days before his death Gan- 
patlal told him that he made over his estate 
to the idol and had no intention to adopt a 
son. Ganpatlal spoke in Marathi and his 
words were as follows :— ° 

" Mi Dattak ghenvacha UL rahit kela, 
va apali isteta Vithihal Mandirala sarva dili.” 

Now, when an oral Will is pleaded it is 
necessary to prove, as faras possible, the 
exact words used by the testator and we are 
eof opinion that this has not been done in the 
present case. The witnesses do not agree 
as regards the exact words said to have been 
used "by Ganpatlal in his oral Will. The 
witnesses vary as to when the Will was made | 
and, asstated by the lower Court, Ambadas' 
conduct in dunning defendant No. I for 
money due by Ganpatlal to Bansilal and in 
paying rent of Ganpatlal's house to defen- 
dant No. I is consistent with his story that 
the Will appointing him executor was 
made in his presence. We confirm the 
finding of thelower Court that no oral Will 
has been established. If Ganpatlal had 
wished to modify his former written Will, 
there was néthing to have prevented him 
from doing so by making a new one in writ- 
ing or by making a codicil in writing. 

It is here urged that even if the oral Will 
ig not proved the appellants are entitled 
by force of Exhibit D-r to get Probate. 
Appellants do not deny that the Will was 
executed by Ganpatlal. It is argued that, 
as Sonu died in rg1r and the boy is said to 
have been adopted in r920, the adoption 
can in no case be valid, as the remaining 
widow has not under the Will power to 
adopt Totelal. The question whether To- 
telal has or has not been adopted is really 
immaterial:@ For if the remaining widow 
has the pewer to adopt Totelal the applicants 
would not be entitled to either Probate 

m € 
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or Letters of Administration. It is argued 
for the appellants that the power given by 
the Will was for both widows to adopt and 
that one could not adopt the boy. The 
adoption was to have been a joint act and 
the Will makes no provision for the death of 
one wife and then an adoption by the exist- 
ing widow. Venkata Narasimha Appa Row 
v. Parthasarathy. Appa Row (X) is quoted in 
support of this argument. 

The question is whether the exercise of the 
power granted by the Will was in the discre- 
tion of the two widows jointly and whether 
the death of one of them put an end to the 
joint power. It is argued that the Will 
must be very strictly construed and can 
neither be varied from nor extended : 
(Paragraph 114, Mayne’s Hindu Law and 
Usage). Kashibai, it is argued, had no po- 
wer to adopt singly and the joint power 
enforced a prohibition against the adoption 
by one of the widows alone, 


We are not pressed by these arguments. 
We interpret the written Will liberally look- 
ing to the intention of the testator which was 
that a certain boy was to be adopted. 
Though both widows are mentioned, the Will 
does not restrain the authority of either. 
The main object was that a particular boy 
was to be adopted ; the mention of both wi- 
dows was subservient to the adoption itself. 
The décument gave the widows, as far as 
this boy is concerned, no option. It did not 
allow them any power of selection. There- 
fore, the fulfilment of the wish of the testator 
by the remaining widow, who was the only 
person who could fulfil it, was not against 
but in accordance with what fhe testator 
contemplated. We, therefore, think that if 
the adoption took place it is valid. If it 
has not yet taken place, there is still the 
possibility of its being made, and as long as 
this possibility exists the temple can have no 
right to the property. Before the applicants 
are entitled to Probate or grant of Letters of 
Administration, they must show that they 
are executors or that under the Will 
the property. has vested in them; see 
sections 4 and 19 of the Probate and Admi- 
nistration Act. ° l 


(1) 23 Ind. Cas. 166; 37 M 199; (1914) M. W. N. 
299; 12 A. L. J. 215; 18 C. W. N. 554; 26 M. L. J. 
411; 15 M. L. T. 285; 16 Bom. I.R. 328; gr LA 51 
(P.C) . 
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The argument forthe appellants i$ that, 


though they may not be executors expressly. 


appointed by the document, they are» im- 
pliedly appointed; but the Wifl itself makes 
the widows, iffany body, the executors if 
no adoption takes place. 

The appellants are not the managers of 
the temple, though possibly they are the 
trustees of the estate of  Bansilal left 
to the, temple. What evidence there is 
shows that the temple was built by Bansi- 
lal from his own money and money sub- 
scribed by other people for the building of 
the temple, the site originally belonging to 
the Hindu community. It would be, it 
seems to us, a public institution and not a 
private one, 

For these reasons we think that it has been 
rightly held that the present appellants are 
neither entitled to Probate nor to Letters 
of Administration. We confirm the decision 
of the Court below and dismiss this appeal 
with costs. The appellants will pay the 
respondents’ costs. 

G. R. D. Appeal dismissed. 


ALLAHABAD HIGH COURT. 
SECOND Ctvir, APPEAL NO. r26 ov 1923. 


Vebruary r2, 1923. . 


Present.——]Justice Sir P. C. Banerji, Kv, 
Babu ABDUL HAQ AND OTHERS— 
_DEFENDANGS—APPELLANTS 


UE STCS e 


MOTI LAL-—PLAINTIVF—RESPONDEN'T. 
Partition Act (I V of 1893), ss. 2, 3, applications 
unler—Proper time, : ° 
* The various provisions of the Partition Act 
indicate that, if any action can be taken under 
the Act, it can only be taken if the Court of fit 
instance before a decree for partition has been 
actually made. After a decree for partition has 
been confirmed by tbe lower Appellate Cougt, a 
co-sharer cannot avail himself of the provisions 
of sections 2and 3 of the Partition Act, and 
ask the final Court of Appeal to do for hime«vhat 
the Court might have done if he had moved it 
when the case was under trial. [p. 984, col. r.] 
Second appea? against a decree of the 
‘Additional District 
dated the roth October 1922. 
Mr. Nehal Chand, for the Appellants. 
JUDGMENT.—This was a suit for parti- 


tion of 5.48 shares in a house which the 


Judge, Saharanpur, , 


e, 
“Bae, 
JAGDEO NARAIN SINGH 7, BALDEO SINGH, 


| plaintiff purchased at %uction. The appel- 


dant is une of the co-sharers in the house 


‘and he owns a larger, share’ than one-half. 


The Court of first-instance made a decree 


for partition which was cofhfirmed by the 
` lower Appellate Court. ` In neither of those 


Courts. was any application made on behalf 
of the appellant under. the provisions of 
the:Partition Act, No. IV of 1893. In this 
appeal . for the first time it is comtended 
that, as the appellant owns a larger share 
than one-half, he is entitled to avail himself 
of the provisions of the Act; and to ask the 
Court to sell the property instead of parti- 
tioning it'and give the appellant the option 
of ‘buying the” plaintiff's share. In my 
opinion it is too late for the appellant to 
raise this contention. The provisions of 
the Partition Act apply, in my opinion, to 
the stage at which the suit is in the Court 
of. first instance. ‘The various provisions 
of the Act manifestly indicate that, if any 
action ‘can be taken under the Act, it can 
only be taken in the Court of first instance 
before a decree for partition has been actually 
made, After a decree for partition has 
been made, after one-of the co-sharers in 
the property has remained quiescent in 


both the Courts below, he couid not be: 
allowed to ask the final Court of Appeal 


to do for him what the Court might have 
done if he had moved the Court when the 
case was under trial. I think the appeal 
foust fail. There was nothing érronecus 
in the proceedings of the Courts below, 
specially as those Courts were not called 
upon to do what the appellant now seeks 
tb be done. I dismiss the appeal. 
z | € ` eee, it 

N, E. 6 . Appeal dismissed. e 
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PRIVY COUNCIL — 
.ÁPPEAL FROM THE Patwa HIGH COURT, 
l ; July 7, 1922. m 
Present:—Lord Atkinson, Lord Carson, fir 
John Edge, KT., and Mr. Ameer Ali. 
JAGDEO NARAIN SINGH AND OTHERS 
50 —PLAINTIBRS-—ÀPPEBLANTS , 
versus porre 
* BALDEO SINGH AND OTHERS— 
` DEFENDANTS—RESPONDENTS. ~ 


Landlord and tenant—Malikanadari . rights, how 
created—Thakt.ast map -and Khasra, meaning of 
—Thakbast khasra, evidentia. y value of— Claim to 
hold land reni-free— Onus— Non-collect on of rent 
by thekadar— Adverse possession. 


A malikanadari right can only come into exi-t- 
ence by arrangement with the village proprietor. 
[P- 990, col, 2.] 2: o > 

A Regular Survey of a District is preceded by 
a preliminary measurement by an amin who 
lays down on a rough map the locality, without 
any guarantee of scientific accuracy and enters 
in a register particulars regarding the plots gathered 
from the people. The map'is caled the thake 
bast map, and the register the thak khasya. [p. 
987, col. 2.] ur 
The thak khasra is a rough register and state- 
ments entered in it have by themselves no evi- 
dentiary value. Where, therefore, a ` statement 
is made before an amin to the effect that within 
a mauza there are certain persons who holi malik- 
anadari rights, an entry made to that effect in the 
khasra cannot be treated as evidence to support the 


c'aim, until it is proved ‘that the ‘person adversely ' 


of the statement 


affected thereby had notice e 
(p. 987, cel. 2.1 


and knowingly acquiesced in it, 


Once.a landlord has proved that the land 
which is sought to be held rent-free, lies with 
his regularly assessed estate or mahal, the onus 
is upon the person claiming to hold the land free 
of the obligation to pay rent to show by satis. 
factory fvidence that he has been relieved of 
this obligatio, either by contract or by some 
old grant recognised by Government. [p. 988, col. 
2; p. 98a, col. 1.] 

Rajah Sahib  Perhlad Sein v. Doorgapersaud 
Tewaree, 12 M. Y. A. 286 at p. 33152 B. L. ‘R. 
(P. C.) xir; 12 W. R. P. C. 6; 2 Sar. P. C. J. 429; 2 


'Suth. P. C. J. 225; 1 Ind. Dec. (N, S.) 554; 20 E. R. 


34% referred to. 


Where a mahal has all along been held by a 
thekaday, if the latter who collects the rénts and 
pays a fixefl sum to the proprietor, fails to collect 
the rent from any individual tenant, it would not 
create adverse possession against the proprietor, 
fp. 990, col. 2.] ] . 21 

‘Mere non-payment of rest or discontinuance 
of payment of 1ent cannot by itself Create adverse 

porsersicn. fp. 660, cal. 2] - h 
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in Second Appeals Nos. 872, 989, 994 
‘of IQIS, reported as 39 Ind. Cas. ro7, 
reversing the decrees, dated the oth Feb- 
ruary 1915, passed by the District Judge, 
Patna, and the First. Sub-Judge, Patna, 
dated: the 2nd July 1914. 
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. JUDGMENT. ^ 

Mr, Ameer Ali, — These consolidated appeals 
from seven decrees of the. High Court 
of Patna arise out of the same number of 
suits brought by the plaintiffs in the Court 
of theJ'irst Subordinate Judge of Patna on 
the 8th February 1913 under the follow- 
ing circumstances. 
`- The plaintiffs are part proprietors of 
a mahal paying revenue to Government 
consisting of one mauza named Amarpur 
Jabar, which bears on the Collector’s regis- 
ter No. 9-4377, and is assessed with a jam 
of Rs. 225, 0dd annas. The pro forma 
defendants in the several suits are the co- 
sharers of the plaintiffs, and own tbe remain- 
ing share of the mahal. The contesting 
defendants in the suits bold separate lands 
within the mauza, which in the aggregate 
amount to a considerable part:of the village: 
In respect of these lands the defendants 
claim to have acquired either proprietary 
right by adverse possession, or the right of 
rent-free  tenure-holdets, who are known 
in Bihar as malikanadars. Sometime be- 
fore these suits were brought, there appears 
to -have been a Cadastral Survey under 
Chapter X of the Bengal Tenancy Act 


' Messrs. DeGruyther, K.'C. and ]. K. 


(VIII of 1885); and, on the contention of the , 


defendants, they were entered in the Sur- 
vey Register as malikanadars. The plain- 
tiffs seek in these suits to have it declar&d 
that the entry is.erroneous, and that, the 
defendants are not entitled to hold the 
lands in their possession and occupation 
free of the obligation of paying rent. The 
Subordinate Judge, upon a careful view of 
the evidence, came to the conclusion that 
the defendants Were mere tenants, and were. 


liable to pay rent for the lands they | hold ' 


and accordingly decreed the suits. His, 
, Gecrees were upheld on appeal by the 
District Judge, but ‘on .secorfi. appeal 
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they have bee? reversed by the High Court e 


955. 


of Patna and the suits dismissed — The 
appeals to this Board are from the decrees 
of the High Court dismissing the* suits 
One of the objections to the view taken 
by the High Court is based.on the ground 
that the learned Judges in entertaining the 
second appeals had no jurisdiction to set 
aside the decision of the District Judge on 
questions of fact in respect of which he 
concüfred with the Court of first in- 
stance. This objection is not without force, 


. 


but, in view of the'fact that the learned - 


Judges of the High Court have differed 


from the lower Courts, not only in the ésti- | 


mate of theevidence,but also with regard 
to the inferences derivable from documents 
produced in the case, and other circum- 
stances, their Lordships deem it expedient 
to deal with the appeals on their merits. 
It is proved beyond doubt that tke 
village of Amarpur Jabar, together with 
some other villages which were considered 
as its dakhili {appurtenant hamlets), were 
granted free of revenue in the early part 
of the reign of the Emperor Aurangzeb, 
surnamed Alamgir, to one Asdulla Chishti, 
.whose name indicates that: he belonged to 
a holy family. They were afterwards con. 
firmed in favour of other members of the 
family. The villages in question came 
subsequently into the possession by purchase 
of one Kbadim Hussain Khan, dnd he and 
hi$ successors held the property withont 
question or assertion of right by anybody 
else until 1838. In that year the East 
India Company's Government . instituted 
proceedings under Regulatio& ‘IT of iA 
for its “resumption ; " in other words, to 
assess and impose revenue upog it. The 
ocuments in connection with the resymp- 
tion proceedings show that the inwesti- 
gation condücted at the time was thorough 
and covered not only the examinatiof of 
the title of the possessor of the estate to 
hold the village revenue free, buj 
cluded an investigation into the tities of 
all persons occupying lands on the allegation 
that they were not liable to the payment 
of rent., One was the natural corollary 


in-* | 


of the other; as the Government claimed . 
the right to assess revenue upon every bigha , 


of land frem which the cwner derived an 
inccme, it was necessary for the purpose 
of fair assessment to examine the title. cf 


, » e 
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M every one who claimed to hold any land 


` -be 463: bighas. 


within the mduza free of rent. 

In 1838, when proceedings were taken 
for the Summaty Settlement of this village, 
the admitted owner of the property was a 


- . lady of the name of Umatuz Zohra, and the 


area of the land was recorded as 765 bighas, 
but ‘this measurement was subsequently 
amended, and the total area was found to 
No person other. than 
"Umatuz Zohra had put forward at that 


` time a claim to the Summary Settlement. 
- Later on, the matter came 


-before the 
Deputy Collector for confirmation of the 
Temporary Settlement, and on the 18th 


- January 1839 a formal order was recorded 


. to the effect that the person with whom the 


Permanent Settlement should be made was 
Musammat Umatuz Zohra, who was in 
possession. The measurement in connec- 
tion with this Settlement was tested by the 
officer-in-charge in the presence of two men, 
who are thus described in the order then 
made, which runs thus:—'' J tested the 
measurement of the under-mentioned plots 
in the presenceof the measurement staff 
and many other persons of the village and 
of its vicinity and Girwar Singh, Gomashta, 
aud. Sheo Dayal Singh cultivator. ' 
Girwar Singh and Sheo Dayal Singh 
are the ancestors of the. contesting defend- 
ants, through whom they claim to have 
derived their maltkanadart right. Before 
the Settlement Officer, who was engaged 
in the assessment of the revenue on the 
village and the enquiry for that purpose 
into its assets, no person, put forward any 
caim that He held any land within the 


mauza adversely to,the owner, or had any 


right theitin which 'absolved him from the 
Yr ation of paying rent 

S occupation. Girwar Singh is stated 

to gave been only a servant and Gomashta 
of the owner, and Sheo Dyal Singh a cul- 
tivator. No other sight is mentioned. 
Subsequent proceedings? throw further 
light on the characte of the Settlement. 
The psoperty is situated in the District 
of Patna ; the owner lived in the District 
of Monghyr. It had consequently been 
let out in farm to one Asmani Singh. and 
another. It also appears a ME 
it consisted of three mauzas, 
.pur Jabar, Amarpur Roop and barmur 
“khas, and that they were amalgamated 
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“for . the lands, 


Amar- . 


under the Settlement of 1839, and named 
Amarpur Jabar, The Settlement with Uma- 
tuz Zohra is re-affirmed in accordance with 


the details given in the rubkari of the 12th 


August 1839. It is stated :— 

“Tn view of the Aima being a Badshahi 
grant, this Permanent Settlement is made 
with. the said possessor from 1247 "Fash 
at a jama fixed with regard to the fullest 
crop. of the land” 


And regarding the. measurement it is | 


again stated :— 

“When the possessor arrived, the 
measurement was made from 22nd to 29th 
May of the said year in the presence of 
Tilakdhari Lal, Patwari, Asmani Singh, 
thekaday, Girwar Singh and Sheo Dyal 
Singh, amlas of the possessors, Doma and 
Gur Dyal Goraits.”’ 

The Gorait is the village watchman. 


Then comes the following statement :— : 


"In spite of Notification being issued, 
no one has raised any objection until now 
(up to this time) with regardto the boundary 

limits," 

In the same proceedings there is a state- 
ment to the effect that no body witbin this 
mauza claimed “jah vaiyaiii tight. 
A jaith raiyat might be either a head razyat 
or a tenure-holder. Some lands are stated 
to be dedicated to pious purposes, but there 
is nothing to give colour to the suggestion 
that malikana rights were claimed, fêr less 
held, by anybody. The conclusion is given 
thus : :—- 


" Besides: that, nobody came forward . 


to claim minhat and mélkiyat rights from 
that time up to this day, notwithstanding 
the issue of the Notification, etc., during 
the pendency* of the case, and in the mufasil 
Musammai Umatuz Zohra. was found 
to be in possession. For the above reasons 
the said Musammat is entitled to settle- 
nfent in-exclusion of the malthana’ right 
on- the ground that she alone was the 
possessor of the milkiyat and minhat land. ” 

The Settlement was thus made with 
the owner,"Umatuz Zohra, after a thorough 
enquiry, in the presence of fthekadars, 
in 
ing the non-assessable lands, on the basis 


‘of the rent that they paid to her. 


as stated already, was a 
the property was 
The 


The owner, 
non-resident landlord ; 
let to. żhekadars upon a fixed rental, 

e . 
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respect of the whole mauza, includ-, 


* 


revenue itnow bears. 
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landlord had no direct communication, 
with the tenants or vatyats ; the actual col- 
lections being left to the thekadars, At the 
time of the Settlement of 1839, the rent 
payable by the íhekadars was Rs. 351. 
The Deputy Collector, in his anxiety to 
assess eas high a revenue as possible upon 
the mauza, considered that ro per cent. 
out of this Rs. 351 being the üsual allow. 
ance or mahkana to which the proprietors 
were entitled, was sufficient remuneration 
for the Zemindar and he accordingly fixed 
Rs. 316, which represented Rs. 351 less 
the ro per cent. malikana, as the revenue 


payable by Umatuz Zohra. 


With regard, to the plea of the lady that 
some allowance should be mede to her 
for wha£ is called saranjami expenses, in 
other words, the expenses incurred by the 
jandiord in the management of the prop- 
erty, the Deputy Collector was of opinion 
that the savanjamt expenses were included 
in the theka rent and he accordingly re- 
jected her prayer. This Settlement was 
confirmed by the Collector. It then went 
up to the Board of Revenue and was finally 


confirmed, but the Jama or revenue payable |. 


‘by the landlord was reduced to a more 
moderate amount, viz, Rs. 225, the 
On the basis of this 
reduction, aningenious argument was put 
forward on the side of the respondents. 
It was suggested that the revenue was 
reduced from Rs. 316 to Rs. 225, because 
there existed in the village these malkana- 
dart rights. It is enough to observe that 
throughout the proceedings there is not 
the faintest reference to such a ground. 
The Government’s order confirming the 
assessment with the reduction appears to 
have been made a year later. The follow- 
ing entry in the Mauzawar Register of 
Amarpur Jabar explains exactly the final 
Settlement with Umatuz Zohra :— : 

“This mauza is aima mash (grant) with 
the recorded area of 765 (?) It was resumed 
and entered in the list of khas mahal as 
beating No. 1225, and was permanently 
settled on the 25th May 1839, A. D., with 
effect from 1247 F. S., at an annual rental 
cf: Rs. 316 in the name of Musamunat Umat- 
uz Zohra. ‘Thereafter, on the 6th October 


, I840, A. D., it was with the sanction of the 


Government, entered in the Rent-Roll as 
paying a revenue of Rs. 225. Thê land of 


'gister the thak khasra. 


this mauza is joint with land the of. Mohi- 
ud-din Nagar bearing No. 3082. Accord: 
ingly, thakbast and Survey measurements’ 
were effected and numbered*as halka No. 
I7 in Persian,e and the area thereof was 
found to be 189 bighas 10 eottas according 
to khatiawni.” | 

As .already observed, the investigation 
under Regulation II of 1819 was carried out 
withextremethoroughnessinrespectofdetails, 
three registers were prepared, named res- 
pectively, mahalwar, mouzahwar and assami- 
war. In the last the namesofallthe persons 
holding land within the ambit of the village 


are set out, including dedications tó pious. 


purposes, but there is nowhere any trace 


„of lands held under malikanadari right. 


It appears that in 1840 the Regular Sur- 
vey of the Districtin which the mauza is 
situated was taken in hand. As is well 
known, these Surveys are preceded by a 
preliminary measurement by an amin, 
who lays down on a rough map the locality, 
without any guarantee of scientific accuracy, 


“and enters in a register particulars regard- 


ing the plots gathered from people who 
collect to watch the proceedings. The 
map is called the thakbast map, and the re- 
The amin’s mea- 
surements are afterwards tested by- expert 
SUIVeYOIS. ` 


The khasra, as its name implies, is a rough 
register, and statements entered in it have 
by themselves no evidentiary value. Dur- 
ing the jiak measurements connected with 
Amarpur Jabar, a statement appears to 
have been made before the “amin to the 


effect that within the.mauza 1n question. 


there were certain persons who Held mali- 
&anadari tights; and this officer is said 
to have made an entry in his register to fhat 


effect. The Thak Registe» was apparengly | 


produced in the Courts below. "The District 
Judge refers to it, and the Judges of the 
High Court say, they have looked into it 
themselves, but, strangely enough, neither 
the entry has been printed nor the register 
produced before their Lordships, and they 
are, therefore, ginable to express any Opin- 
ion on it, and must accept the statements 
contained in the judgments of the Courts 
in India that such an entry exists in the 
thak khasra, But, as already observed, 
by itself it proves nothing. Assuming that 


x: e 
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* a claiņ of maiikanadąyi right was put for- 


tenance of l 
and revenue-free land, and of the proprietors 


ward by somesperson or persons with regard 
to certain lands, it was one to the detriment 
of the actualeowner of the property, and 
‘there is nothing toshow thaé it was brouzht 
to her notice, or that she had an oopcr- 
tunity to controvert it. The property as 
it. stood belonged to Umatuz Zohra, with 
whom the Settlement was “made in 1839 
as -owner and proprietor, and who has 
always paid the revenue assessed thereon, 
and ‘until it can be proved that she know- 
ingly acquiesced in the assertion made before 
the amin, it would be absurd to treat it 
-as evidence to support the present claim. 
The Subordinate Judge was of opinion 


that the. amin was fraudulently induced | 


to make the entry; having regard to 
what took place at the resumption 
proceedings, their Lordships do not think 
his sürmise was unwarranted. In 1876 
the Bengal Land Registration Act (VII 
of 1876) came into force. The preamble 
of the Act runs as follows :— 


. “ Whereas it is expedient to make better * 


provision for the preparation and main- 
registers of revenue paying 


and managers thereof, and of certain mort- 
gages of revenue-paying lands: it is hereby 
enacted as follows =" ‘| 
Then follows the provision relating to 
such: registration. 
|. For the first time, in 1877, a claim is put 
forward before tbe Revenue Authorities, 
in an. application, dated the 31rst May 
1877, made under.Aet VJI of 1876, for the 
registration di the names of the defendants’ 
ancestors .in respect of a share of Mauza 
Amarpur* Roop as part propreitors. The 
claim is with respect to lands lying in Mauzq 
Am&rpur Roop, which, as already stated, 
had beenincorporeted with Amarpur Jabar, 
in 1839, and an area of 226 bighas is claimed 


e Within that mauza, although it is stated dis- 


tinctly in the applicatidh that Umatuz 
Zohra stands registered as owner in the 
revenue records. This application was op- 
posed in explicit terms by the proprietors ; 
they denied the existence of Mauza Amar 
pur Roop as a separate mauza or that the 
applicants had any share ig it. 
further, that had Mauza Amarpur Roop 


been a separate mauza, or a dependency 


of any other mayza, the applicants would 


They stated,. 
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have paid -its Government Revenue and 
'Rəıdl-Cess. The application for the regis- 
tration of the names of the defendant's 
aucsstor was dismissed by. the Deputy 
Collector on the 7th December 1878, with 
the following remarks :— g 
"On perusal of the report submitted 
by the record-keeper it appears that Mauza 
Amarpur Jabar stands recorded ‘on the 
mutation register, that there is no mauza 
known by the name of Amarpur Roop 
entered therein, and that the names of the 
applicants in respect of Amarpur Jabar, 
save and except the names of the ances- 
tors of Nawab Ali Khan and Musammat 
Umdunnissa, do not stand recorded 
therein. From the evidence of the Patwaris 
and the Gomashta it appears that Mauza 
Amarpur Jabarpur is in the possession and 
occupation of Nawab Ali Khan and Mu- 
sammat Umedunnissa, and that Balmukand 
Singh and others, the applicants, have 
no connection with the registration of the 
names in respect of the said mauza. ` Hence 
the objection of.Nawab Ali Khan is allowed, 
and the application of Balmukand Singh 
and others, applicants, is rejected.” 
From 1878, after the dismissal.of this 
application, the .defendants have taken 
no action whatsoever for the assertion of 


" 


‘the rights they claimed, until the matter 


came for the purpose of the Cadastgal Sur- 
vey under Act VIII of 1885. Section 103 
(B) declares that :— 

“Every entry in a Record of Rights 
prepared and published under the provi- 
sions. of Chapter X shall be presumed to 
be corsect until the contrary is proved." 


Gousidstable stress has been laid on this 


.presumption on behalf ‘of the respondents. ' 


Once, however, the landlord has proved 
that the land which is sought to be held 
rent-free lies within his regularly assessed 
estate or mahal, the onus is shifted. In 
the present. case, the lands in dispute lie 
within the ambit of the estate, which ad- 
mittediy belonged to the plaintiffs and 
the pro forma defendants, and for which 
they paid the ‘reveaue assessed on the 
012423. ln thes? circumstances, it lies upon 
those who claim to hold the lands free of. 
the obligation to pay rent to show by 
satisfactory evidence that they have been 
relieved Gf this obligation, either by contract 
ge 


` 
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or by some old grant recognised by Govern- 
ment, This rule was pronounced as long 
ago as 1869, in a judgment by Sir James 
Colvile, in' the appeal of Rajak Sahib Per- 
Riad Sein v. Doorgapersaud Lewaree (1) :—- 

“The appellant is the Zemindar;. as 
such he tas a rima facie title to the gross 
collection trom all the mauzas within 
his Zemindari. 
to defeat that right by proving the grant 
of an intermediate tenure." 

The defendants have relied on two dis- 
tinct facts in the assertion of the right they 
claim, viz., first, the statement in the thak- 
bast khasva and, secondly, the non-payment 
of rent. It is clear upon the evidence that 
the property has all along been in the hands 
of twekadays. The thekadar, or lessee, pays 
the proprietor a fixed rental, and he is 
the person who collects the rents from the 
_ individual ratyats. The proprietor has no 
responsibility so far as actual collections 
are concerned. The collections are thus 
entirely in the hands of the tuekadar. ‘There 
can be little doubt that at the time of 
the Settlement of 1839 the ¢heka was held, 
if not by members of the family, cer- 
tainly by members of the clan who 
held these lands. The evidence of Mukh 
Lal Singh, who has lands in his cultivation 
in Amarpur jabar, and who was a Gomashta 
in that village for many years and whose 
father was before him Gomashta, shows 
the actual character of this village:— 

“The landlords’ shares of the produce 
‘of these lands were always taken by the 
ihekadars and hkaikinadars under the, land- 
‘lords. I was Gomashia under the Ralhina- 
dars, and collected their share Ùf the pro- 
‘duce for thirteen years. I worked. with 
my father for three years. Collection 
papers were given by Gomashtas and Pat- 
waris to Dildar Ali Khan, malik. Dildar” 
Ali Khan’s share was im theka to Mozrul 
Haq, katkina lease to Lalit Singh (stc) 
Mauza Amarpur Jabar was never in seer 
possession of the maliks.” 

The evidence of non-payment of rent 
rests upon the testimony of one of the 
defendants, Parsi@h Narain Singh. He 
knows nothing of how they came into the 
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It lay upon the respondents “ 


.'Umatuz Zohra. 


: of fraud ? 


a 689 . 
possession ol tne property, He simply 
stated that ' 
of these lands for the last seventy or efghty 
years," and cay give no material for the 
conclusion he wisnes the Courts to draw 
regarding his. right to the land. His .evi- 


dence in cross-examination deserves 
notice :— 
“My father died in 1315 F. S$. I am 


looking ff our affairs for last thirty or thirty- 
five years. At present plaintiffs, Dildar 
Ali Khan and Bakar Ali Khan, are the maliks 
of -Mauza Amarpur Jabar. We, defendauis, 
have milkiyatin Amarpur Jabar also. I 
cannot say what are our shares in Amar- 
pur Jabar. I have no papers to show how 
we acquired milktyat in Amarpur Jabar. 
The statement made in my written state- 
ment that Amarpur Jabar was the mil- 
kiyat of Musammat Umatuz Zohra is cor- 
rect. She was in exclusive possession of 
the lands of Amarpur  Jabar. The ven- 
dors of the plaintitts and Dildar Ali Khan 
and Bakar Ali Khan are the heirs and 
the representatives of Musammat Umatuz 
Zohra. 'The only evidence which we have 
of the statement that Mauza Amarpur 
Roop, alias Chehutu, was the mulkiyat of 
Girwar Singh and Sheo Dayal Singh, our 
ancestors, and of Umatuz Zohra consists 
of the thakbast papers and the dakhil 
kharij proceedings." 

Upon this evidence the Subordinate, 
Judge came to the conclusion that the claim 
put forward by the detendants was illu- 
sory. He considered the entry in ihe thak- 
basi khasra as having Leen’ mad® in fraud of 
the owner; and tkat the withholding ot 
the rent, under circunistances which he 
detailed, did not create af est8ppeleor 


-destroy the relationship ot landlord nd 


tenant, 

‘the Distiict Judge, as 1 alteady stated, 
substantially came to the same conclusion. 

lhe juages of*the High Court seem to 
have misunderstood the position. One lear- 
ned Judge considered the detendants’eclaim 
to be one of joint proprietorship with 
ale says as follows :— . 
“Tn the present case what is the evidence 
The learned Subordinate Judge,. 
in our opinion, has given no reason what- 


'Soever upon which fraud can be established. 


“He suspects fraud on the ground that. ther 
is DR Ene between the papers of 1839 


“we were in adverse possession’ 


" 600, 
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and 842. As a mater of fact, we do not 
think there Was any inconsistency, because 
it ig quite possible that: Girwar and Sheo 
Dayal were “both proprietors or claiming 
to be proprietors, ande that one or 
the other of them. was holding as tenant. 
The fact that Sheo Dayal wasshown in 
1839 astenant of a plot would not in itself 
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prove that the entry of 1842 showing them , 


as proprietors of that land was fraudulent. 
Again, what is the evidence of fraud by 
the patwari Sheo Dayal, Girwar and the the- 
kadar? There is no finding, nor is there 
any evidence that in 1842 either Sheo Dayal 
or Girwar were the servants of the thekadar. 
There is no finding that there is any sort 
of conspiracy between the thekadar, the 
Patwari, Girwar and Sheo Dayal. In these 
circumstances, to record a finding of fraud 
is, inour opinion, merely to proceed on 
suspicion, and if that is so, the finding is 
liable to be challenged in second appeal." 

Their Lordships regret to observe that 
they do not follow the reasoning upon which 
this conclusion is based. ‘he other learnefl 
Judge proceeds upon certain assumptions 
for which there does not appear to be any 
warrant on the record. He states :— 

" “There is nothing to show that prior to 
1838 there was any relationship of landlord 
and tenant between the predecessors of 
the plaintiffs and those of the defendants 
and that the lands were rent-paying at all. 
On the other hand, no revenue was paid 
for these lands to Government before the 
resumption of thelandsin 1838, 4s the per- 
sons in pogsession ‘of the lands claimed to 
ehold them as Revenue-free lands. Pre- 
sumably the deéendants’ ancestors held 
the lans in suit without payment of any 
rdht or revenue ; "' PY 

How he comes to draw the conclusion 
that; ‘‘ presum®bly the defendant's ances 
tors held the lands without payment of 
rent or revenue "*is difficult e to under- 
stafid. 

Mr. Justice Mullick says :— 

“rom the Glossary, published by the 
Settlement Authorities, we are satisfied that 
meaning of the words is &£hat the defend- 
ants are rent-free tenure-holders by arrange- 
ment with the maliks. Jt denotes that the 
lands belong to anestate which was resum- 
ed under the Regulation, II of r8rg, and 
of which there were persons 1n possession 
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who, although not taking settlement from 
the Collector, received by private arrange- 
ment with the settlement-holder some lands 
in recognition of their former proprietary 
tights either on the footing of a rent-free 
tenure or on a promise to pay the pros 
portionate Government Regenue." 

The Glossary itself shows that malikana- 
dari right could only come into existence 
by arrangement. Their Lordships can find 
no trace of evidence of any arrangement 
of the character assumed by the learned 
Judges. 

With regard to the claim by adverse 
possession, as already observed,' the mahal 
had all along been held in theka ; the lessee 
collected the rents and paid a fixed sum 
to the proprietor. If the thekagar failed 
to collect the rent from any individual 
tenant it would not create adverse posses- 
sion against the proprietor. 

Again, mere non-payment of rent or. 
discontinuance of payment of rent has not, 
by itself, been held in India to create adverse 
possession. The identical question came 
for decision before the Calcutta High Court 
in the case of Prosouna Kumar Mukherjee v. 
Srikant Raut (2) where Mr. Justice Mooker- 
jee affirmed the proposition in clear terms. 

On the whole, their Lordships are of 
opinion that the view taken by the High 
Court is erroneous, that their decrees in 
the several appeals should be discharged, 
and that the decrees of the District Judge 
should be restored. The appellants will 
be entitled to their costs of these appeals, 
and in the High Court, and their Lordships 
will humbly advise his Majesty accordingly. 

N.E. Q4 Appeal allowed. 

Solicitor for the Appellants.—Messrs. W. 
W. Box é Co. 

‘Solicitor for the Respondents.—Messrs. 
Watkins & Hunter. 


(2) 16 Ind. Cas. 365; 40 C. 173; 16 C. L. J. 202 
r7 C. W. N. 137. 
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RAM KHELWAN V, BRIJ LAL. 


ALLAHABAD HIGH COURT. 

LETTERS PATENT APPEAL NO. 99 OF 1921. 
February 9, 1923. 
Present :—Sir Grimwood Mears, Kr., Chief 
Justice, and Justice Sir P. C. Banerji, Kr. 

RAM KHELAWAN AND OTHERS— 

e DEPENDANTS—ÀPPELLANTS 
YEK Sus 
BRIJ LAL AND OTHERS—PLAINTIFFS—. 
RESPONDENTS. 

Landlord and tenant —— Fixed rate holding—Simple 
morigage by tenant—Dispossession, forcible, by 
Zemindar—JPossession not recovered — Holding, 
whether — exiinct — Mortgage, whether enforceable 
against Zemindar. 

if a tenant of a fixed rate holding mortgages 
his holding, and is thereafter forcibly dispossessed 
by the zemindar the mortgagee does not thereby 
lose his rights under the mortgage but can enforce 
the same against the zeminday, even if the tenant, 
intentionally or unintentionally, takes no steps 
to recover possession of the holding. The inaction 
of the tenant is equivalent to a surrender of the 
holding but the surrender will not affect the rights 
under the mortgage. 


rd 


Letters Patent Appeal from a judgment 


of Mr. Justice Walsh, dated the roth May’ 


1921. 


Messrs. Gulzart Lal and P. L. Banerji, 
for the Appellants. 
Mr. Haribans Sahai, for the Respondents. 


JUDGMENT.—One Mahesh made a sim- 
ple mortgage of his fixed rate holding in 
1910. Upon his death his nephew, Bhagwati, 
succeeded to the holding. The zemindar 
took forcible possession of the holding, 
but Bhagwati took no steps to recover it 
from the zemindar. The present suit was 
instituted against the zemindag, who is now 
in possession, to recover the amount due 
upon a mortgage. There is no doubt that 
a mortgage of a fixed rate holding could be 
legally made under the law. The question 
is whether the holding has become extinct, 
and whether the mortgage is enforceable 
as against the zemtndar. In our opinion 
the inaction as to.the recovery o% possession 
of the holding is.equivalent to a surrender 
of the holding. Ifthe holding was surrender- 
ed, that surrenger would not affect the 
thortgage in favour of tbe plaintiffs. The 
same would be, in our opinion, the result 
if Bhagwati intentionally abstained -from 
recovering possession of the holding and 
allowed the zemindar to take possession 


a 
y 
e. 
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SADAR SINGH U. AMAR SINGH, 


‘and continue in pessession. The sight of j 


the mortgageeis not, in our Opinion, extin; 
guished, and this appeal must fail We 
dismiss it with costs. : 


M, AJA O”? Appeal dismissed, 


ALLAHABAD HIGH COURT. 
Civ, Revision No. (Sic) OF 1923. 
February 6, 1923. 

Present :—Mr. Justice Piggott. 
SADAR SINGH KONDARI-—APPLICANT 
YENSUS 
AMAR SINGH KONDARI-—OPPOSITE 

PARTY. < 

Civil Procedure Code (Act V of 1908), s. 113— 
Jurisdiction, vevisional.— High Court of Kumaun, 
whether subordinate to High Court at Allahabad. 

The High Court of Kumaon is not a Court sub- 
ordinate to the High Court at Allahabad for pur, 
poses of revisional jurisdiction. 

Civil revision agaiust an order of the 
Commissioner, Kumaun Division, dated the 


r6th September 1922. í 


Mr. M. P. Bhargova, for the Applicant. 
JUDGMENT.—I hold that the High 
Court of Kumaun is not a Court subordinate 





to this High Court for purposes of revisional. 


jurisdiction under the Code of Civil Pro- 
cedure. e There is a special procedure provid» 
ed by Statute, im accordance with which 
the Local Government can, upon cause 
being shown to its satisfaction, refer to 
this Court for opinion ayy jugigment or 


«order passed by the Kumaun High C&urt. 


It cannot have been the intention of the 
Legislature that it shoul& be left opem to 
any dissatisfied litigant in Kumaun to 


evade tMese provisions by coming directe 


to this Court with a petition invokifig its 
revisional jurisdiction. I reject this appli- 
cation. . 


M. A. A. Application rejected. 
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TIKA RAM 7. DBO SHIB LAI. ` . 
ALLAHABAD HIGH COURT. 
. SECOND CIVIL. APPEAL NO. 811 OF.I92I. 
: - January 8, 1923. 

Present -—Mzr. Justice Gokul Prasad. 
TIKA  RAM-—PLAINTIFF--APPELLANT 
2 VEFSUS 

DUBO SHIB LAL-—DEFENDANT— 
l RESPONDENT. 

Agra Tenancy Act(II of 1901), s.z201— Record 
of Rights—Entry opposed to decision of eguipetent 
authori:y—Presumption of correctness, 

Where notwithstanding an order by a competent 
authority, the entries in the Record of Rights are 
not corrected in accordance with that order, the 
Courts are not bound to presume their correct- 


ness for the purposes of section 201 of the Agra 
Tenancy Act. `° ` : 


Durga Parshad v. Hajari Singh, 11 Ind. Cas. 
116; 8 A. L. J.. 1025; 33 A. 799, distinguished. 
Second appeal against a decree of the 
District Judge, Pilibhit, dated the r8th 
_ February 1921. 

. Mr, Durga. Prasad, for the Appellant. 
Mr. N. C. Vatsh, for the Respondent. 
-- SUDGMENT.—The point raised.in- this 
appeal is a very short one. : This was a suit 
for profits for 1323 to 1325 Fasli and the 
plaintiff claimed profits on a share of 134 
biswansis in an eleven biswa - mahal. 
The defendant’s contention with which I 
am concerned was, that the recorded share 
of the plaintiff was-only one-fourth of 6 
biswansts 1-7/33 Rachwansis out of 20 biswas 
in the years 1323 and 1324 Fasli. The 
First Court, after discussing the whole of the 
evidence, came to the conclusion that -the 
plaintiff was entitled to the extent of the 
“share claimed by him and decreed the claim 
for Rs. 22744-3.. Tlie @efendant went up 


‘im ‘appeal, and in discussing the question ` 


_ of the amount of share on which the plaintiff 
>was entitled tos his profits the learned )udee 
-hagomitted to consider an order passed by 

the Magistrate and- Collector of  Pilibhit, 

_-dated the 17th df September r915,-that is 


to say, in the year 1322 Fasli, holding that 


e the plaintifi’s sepafated, share” was 134 
‘biswansis in the -eleyen biswa mahal.. I 
have read ‘this judgment and it does so 
hold. “I cannot understand how the learned 
Judge has omitted to note this very import- 
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attention. was directed tp section 20T ot tne 
Tenancy Act and the Full Bench case of 
Durga Parshad v. Hajart Singh (1). That 


case has no application to tbe present case, ' 


It was upon the interpretation of the words 
‘shall presume’ 
with the case like the present one, wheie 
notwithstanding an order by a competent 
guthority the entries bad not been corrected 
soon afterwards. In the present case it is 
adinitted that the entries, as they stoodin 
the year 1325 Fasli, were according to the 
order of the Collector referred to above. 
The mere fact that the official concerned 
waited for more than two years before 
correcting the entries in accordance with that 
order does not make the entries as they 
stood correct. If the order had beer carried 
out promptly, the entries in the years 1323 
and 1324 Fasit would have been the same as 
in the year 1325 Fash. I, therefore, allow the 
appeal, set aside the decree of.the lower 


Appellate Court and restore that of the 


Court of first instance with costs in all Courts. 
The plaintiff-appellant will make good the 
deficiency of Rs. 5-4 due from the respondent, 
and in case he does it, it will be added to 
sis costs recoverable from the respondent. 
He must make good the deficiency within 
‘a month from this date and-after he has 
done so the decree of this Court will be 
"prepared. 2 

N. H. - Appeal alicwed. 


(1) 1rInd, Cas. .16;8 A. L. T. 1025; 34 A. s 


‘s 


ant document, which was cfearly mentioned . 


^ in the judgment of the First Court, and has : 
Under . 


tome to an opposite ¢onclusion. 
these circumstances, the finding of the 
learned Judge in appeal cannot be considered 
final, 


On behalf. of the respondents my 5 


and has nothing to do i 


- 
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SHARIF T. EMPEROR. 


PESHAWAR JUDICIAL COMMISSIONER’S 
COURT. 

CRIMINAL APPEAL. NO. 1g6 oF 1922. 

December 16, 1922. 
Preseni;—Mr. Pipou, J. C. 

SHARIG—AccuseD—-APPEILANT 

VCFSHS 
EMPEROR—RESPONDENT. 


Penal Code ( 4ct XL V of 1860), ss. 300 E vcep. 1, 
392, 304,  4357—Culpable homicide not amounting 
fo murder ~ Wife discovered in flagraute delicto wiih 
another man—Provacation, grave and sudden. 


When a husband finds his wife ix flagrante 
delicto with another man, he is deprived of the 
power of self-cvontzol by grave and sudden provo- 
cation and if he kiils the wife in the heat of the 
monent, his case faus within section 320, Excep- 
tina (1) o$ the Penal Code, and he is guilty of the 
olfence under the first part of section 304 and 
not under section 302 of the Code. Further, there 
15 a very s nall distinction between the actual sight 
ofan alalteroas act an 1 tne realization of evideace 
Waca co upletaly proves the most recent adultery. 
For instance, the feelings of a man who nas just seen 
his wife's para nour leave ner room and wao finds 
Het iyiag nikel oa tne bel, must be taken to be 
identical with thoseof a man who has seen the 
alaltery itself. [p. 993, col. 2; p. 935, cols. 1.] ` 


Criminil appeal. from an order of the 
Adlitional Sessions Judze, Peshawar, dated 
the 6th September 1922. 


Sardig Raja Singh, for the Aooellan*. 
Lala Diwan Chand, R. S., for the Crown. 


i 


JJÓJ3XZII.—Tbe appellant Sharif, aged 
about 3), Bis beea coavicted of murdering 
his wife, Mussımnat Khir Khanam or 
Khair Nissan. agel about 25, onthe night 
ot the 8th May 1922 and has been sen- 
tenced to trausportation for life. 


In this case a large number of facts are 
common ground both fer the prosecution 
and the defence. It is not denied by the 
accused that he killed his wife on the 
night in question with a chopper, locally 
known as ‘‘ Toka.” Them dical evidence 
shows that the woman had received five in- 
juries from this weapon Two of these 
were oa the. tigat sfde of the neck, one was 
ou tae upper surface of the right shoulder, 
anl another was oa the right collir boue 
and the fitth, which was the most serious of 
all, was oa the left side of Lue neck Cutting 
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through the throat and .wigd-pipe? The 
latter was alone sufficient to cause death. 
In other words, the accpsed hacked 
Lis wife to death with a chopper. 
The accused, ° after committing - the 
deed, left the corpse in his house and the 
next morning mace his way to his relative 
Nura who wasin a village about three miles 
Nura is the son-in-law of the 
accused brother. 


question as to whether he should abscond 
to Independent Territory. Nura advised 
him not to do so, and they returned to- 
gether to the village where the accused 


entered his house and opened the door of, 


th2 room in which the body of his wife was 
lying on a charpoy. A blood-stained chop- 
per was found lying near the bed. The 
accused was then taken to the Police Sta- 
tion in custody. It is again common ground 
to the prosacution and the defence that 
the deceased was a woman of disreput- 
able character, who had carried on intrigues 
9 . 4 " 

with more than one person. It is also 


He took him into. his. 
confidence and discussed with him the. 


common ground that she had recently. 


hid an intrigue with Ahmad, a retired, 


Military Havildar, who was the son of 
Malik, Fazal, the most influential man in 
tne village. Malik Fazal, Lambardar, ac- 
companied the party to the Police Station. 

All the above facts are admitted and es- 
tiblisaed. "The  po.nt at issue between 
ti» prosecution and the defénce is simply 
this. Tae prosecution alleges 
accis2d kslel his wife with premeditation 
aad while sae” was*aslzep because -of his 
kiowlalze of hər intrgue with Ahmad. 
Tae defence alleges thft the 
f»iad his wife and Ahmad eactually i 
fla-rante diets 
deprived by this sightof the power of self- 


killed her in the heat of the moment. If 
tnis defence’ is accapted, the offence would 
be one under the first part of section 304, 
Indian Penal Code, and not under .section 
302, Indian Penal Code, 
coasensus of rulings of all Courts both in 
Eagland and in Irfdia, that when a husband 
fiads his wife tn flagran'e delic/o with an- 
other man, he is deprived of the power of 


that the. 


accused . 
and that the accused» . 


, coatrol by grave and s 1ddeh provocation? , 


for there is a . 


self-control by grave and sudden provoca- 


tion. Ahniad, the man mentioned as the 
adulterer, was also sent up for trial fox 


i , 


, 


c^t E 
1 * - 
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.the two men, and, 
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_ SHARIF V, EMPEROR. : 
the offence of eriminal frespass under section 


'457, Indian Penal Code, and tried simultane- 


ously in the Sessions Court. He has been 
acquitted, I need not enter jn detail into the 
question of his acquittal, as it is perfectly 
clear that, whether or not the accused 
Sharif's story is to be accepted in Sharif's 
defence, his bare statement could in no case 
have been sufficient to convict Ahmad of 
5 es under section 457, India? Penal 
e. 


The assessors found that the accused did 
find his wife and Ahmad in flagrante deltcto. 


‘Phe learned Additional Sessions Judge 


disagreed with this view and has given full 
teasons for so disagreeing. He has held 
that the accused killed his wife with 


premeditation and while she was asleep.. 


Against the accused’s theory we have the 
following facts :— 


(1) Discharges from the deceased woman's 


vagina were taken by the medical officer, 


and sent for chemical examination. ‘The 
chemical examination showed that there 
were no traces of semen in them. 


(2) According to the accused’s own show- 
ing, he found the door of his house unbolt- 
ed. It is unlikely that the guilty couple 
would not have bolted the door if they 


„had been engaged in adultery. 


(3) There was clearly no noise as a re- 
sultof the tragedy. No one in the village 
was alarmed. It is.almost impos8ible that 
ji the thref persons had been together 
im that room, ag alleged by the accused, 
the affair could have happened so silently. 

44) The accused’s own statement Was 
that he had tried to strike Ahmad, but hat 
struck „his: wife, in mistake. The medical 
evidence alone is sufficient to defeat 
this contention. Further, it is, inconceiv- 
able that if the accused had found Ahmad 
and his wife tn Jlagrante delicto, as alleged, 
Ahmad ‘could have effected his escape so 
easily. Even if he had succeeded in 
doing so, one would have expected to find 
marks: of a struggle upon one or other of 


by the noise. 


(5) This is perhaps the most important: 
point of all against the accused. His relative, ' 


as I have said before,- 
the neighbours „would have been alarmed 
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Nura, stated in the Sessigns Court that when 
the accused first told him the story, 
he did not say that he had found his wife 
and Ahmad in actual adultery. On the 
other hand, before the Committing Magis- 
trate he corroborated the accused. The 
learned Additional Sessions Judge kas al- 
luded to the fact that before the Police 
kiso he did not mention that the accused 
had told him the story that he had 
found the pair in adultery. This state- 
ment before the Police was inadmissible 
in evidence, especially as it was not proved 
by any Police evidence to have been actu- 
ally made. I must accept the contention’ 
of the Counsel for the appellant that it must 
be excluded under section 162, Criminal 
Procedure Code. It is further epointed 
out that Nura in cross-examination in the 
Sessions Court went back on his statement 
which he had made in his examination-in- 
chief and said that the first statement which 
he had made, t.e., that before the Committ- 
ing Magistrate, was to be taken as the 
correct one. 

The above points, no doubt, tell very. 
heavily against the accused’s theory. His 
Counsel admits that his story that he tried 


to strike Ahmad but struck his wife in- 


mistake, cannot - possibly be sustained. 
Nevertheless, the great point in the accused’s 
favour is the nature of the injuries. I 


. cannot accept the view of the learned 


Additional Sessions Judge that there could 
have been premeditation. The injuries 
themselves are clearly those inflicted by a 
man in asudden excess of age. If he had,as 
alleged’, killed his wife while she was asleep, 
after a thdught-out plan, one blow would" 
have been quite sufficient. 
facts of the case seem to me to militate 
against the view of premeditation. An- 


other point which tells, if slightly, in accus-, 


ed's favour, is,that Malik Fazal, the most 


influential manjin the village, had a very 


, 
D 


strong motive for shielding his son Ahmad. 
One canfiot be quite sure to what extent 
Nura was acting underhis influence. Never- 
theless, I consider it impossible, in view 


, of the silence and secrecy of the deed, that 
it could have occurred, as alleged by the, 
accused, at a moment when.he had dis-. 
covered his wife and Ahmad,?n.flagrante 


delicto within his house. To my mind it 


is absolutely clear that the accused acted 
x 


The whole. 
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in a sudden fit ofeanger, and that this was 
brought about by his having suddenly. 
received overwhelming evidence that his 
wife had recently been engaged in adultery. 
Itjis perfectly possible, and indeed more 
than probable, that he saw Ahmad leave 
his House, or saw him near it under circum- 
stances which confirmed the suspicions 
which he already entertained. His wife's 
body, when found, was naked, and he 
may have found her lying naked on the 
bed only a moment after he had seen her 
paramour leave the house. This view ex- 
plains every circumstance which has been 
‘established by the evidence. It explains 
why the door was not bolted, -it explains 
why there was no noige, and it also explains 
why the accused made a murderous attack 
on his wife of a character which showed 
him to be almost insane with rage. I can 
only accept this view as representing the 
true story. It remains to consider whether 
these facts entitle the accused to the bene- 


> 


fit of Exception (i) to section 300, Indian” 


Penal Code. It must be admitted that there 
is a very small distinction between the 
actual sight of an adulterous act and the 
realization of evidence which completely 
proves the most recent adultery. The 
feelings of the man who has just seen his 
wife’s paramour leave her room and who 
finds her lying naked on the bed, must be 
taken to be identical with those of a man 
who has seen the adultery itself. There is 
just this distinction that in the former case 
there may be said to be a very slight in- 


terval for reflection, while the evidence of: 


the adultery is assimilated by the injured 
husband. I cannot, however? avoid tak- 
ing the view that in the present case his 
tealization of the adultery may have been 
so quick that he cannot be said to have had 
a moment for reflection, and that hé 
was, in actual fact, deprived of the power 
of self-control by grave and sudden provo- 
cation. I consider, therefore, that he 
must benefit by Exception (1) to section 300, ` 
Indian Penal Code; and I reduce the convic- 
tion from one of murder to . one of cul- 
pable homicide umder the first part of sec-* 
tion 304, Indian Penal Code. 2 

It remains to consider the question of 
sentence. We have a precedent in this 


Province gin the judgment of th Court 


published as Judicial Record (Criminal) 
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No. 31. In,that case a man was sentenced 
to three years' rigorous imprisonment who 
had killed his wife and her paramour when 
together, It ‘was pointed out in that rul- 
ing that the lives of two human beings had 
been sacrificed, and that in the Bannu 
District, where violent crime is prevalent, 
punishment to be awarded for offences 
of this type ought to be more severe than 
might be necessary elsewhere. In the pree 
sent case the parties are not Pathans and 
are residents of a comparatively peaceful 
District of Hazara. On the other hand, 
I have already shown that the accused 
did not find his wife, as in the case dealt 
with in Judicial Record No. 31, actually 
in the arms of her paramour, and I take 
this circumstance into consideration. I also 
take into consideration, on the other side, 
the fact that the life of only one person 
has been sacrificed. I consider, therefore, 
that a sentence of three years’ rigorous 
imprisonment is appropriate, I, therefore, 
reduce the sentence in this case to one of 
three years' rigorous imprisonment, 
N, K. Sentence reduced. 
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OUDH JUDICKAL *'COMMISSIONER'S 
COURT. ° 


CRIMINAL APPLICATIONe NO, 159 QF IQ2I. 
! December 23, 1021. e : 
: Present-—Mx. Lyle, A. J. C. ec 
SAT NARAYAN SINGH—AccusEp—. - 
APPLICAN® . 
YENSUS 
HMPERQR-—€OMPLAINANT, 
Criminal Procedure Code (Act V of 1898), $. 435 
— Revisión competent to. lower Court— High Court, 
whether should entertain application. * 
Where an application can be made in revision to 
a lower Court, the High Court should not, under 
ordinary circumstances, entertain an application 


in revision, unless an application has already been * 


made Lo the lower Court. _e 

Shajyagai Ullah v."Wals — áhmad Khan, 40 A, 
116; A. W. N (1908) 25; 3 M.L.T. 124; 7 Cr. L. 3 48, 
Emperor v. Kak Charan, A. W.N. (1904) 232 
rCr.L.].914 and Bhuyan Abdus Sobhan Khan, 
In ve, 2 Ind, Cas. 846; 13 C. W. N 753; ro Cr. L. J, 
190; 36 C. 643, relied on. 


et 


e 
MN 
| PITAM LAL V, EMPEROR. : 


Applieation for revisien of an order of 
the District Magistrate, Su!tanpur, dated 
the 18th October roar. 

Mr. N. C. D&tt, for the Applicant. 

The Government Pleader, fôr. the Crown. 


JUDGMENT.— This is an application for 
revision of an order of a District Magistrate 
passed under section 406 of the Code of Cii- 
minal Procedure in appeal from an, order 

, Iequiring security to be of good behavior. 
The applicant could have applied for revision 
to the Sessions Judge of Fyzabad but admit- 
tedly he has not done so. It is a sound rule 
that, where an application can be made in 
revision to a lower Court, this Courtshould nct 
under ordiuary. circumstances entertain an 
application in revision unless an application 
has already been made to the lower Court. 
This is the rule followed both in the Allahabad 
and Calcutta High Courts : Shafagat Ullah 
v. Walt Ahmad Khan (1), Emperor v. Kali 
Charan (2), Bhusan Abdus Sobhan Khan, 
Inre(3). There are no extraordinary circum- 
stances in the present case which would justify 
a departure from this rule, but, as it would 
appear that. such .applications have been 
-teceivedin this Court and as this application 
has already been admitted, I have not 
thought it proper to reject iton that ground 
aud I have heard the learned Counsel for tbe 
applicant. He bases ms application on two 
grounds, first, that lower Courts have not 
wiven due weight to the evidence produccd 
oi behalf of ms client, and; secoi diy, that: 
the lower Courts werenotright intreeting as 
admissible 10, evidenée the fact that the 
aecused had been suspected in cert rn cases 
of burglary. The pudgments of oth the 
Courts befow Show that they have carctully 
congidered the evidence before coming to ae 
decision, and in this application for revision 
J an certainly nct preparedto go behind the 

view which both th. lower Comts have taken 
eof that evidence. It'is trye tbat*both the 
Courfs below have reteriea to the staten:ent 
of the Sub-Iuspector that the applicant was 
suspecfed in certain cases of burglary in 1919, 
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1920 and 1921.” That statement, as it stands, 
is not admissible in evidertce; but even if we 
reject it there is ample evidence on the record 


to justity the order demanding secu:ity. 
The application is rejected. 


- N. K. 


Ap plisaticn rejected. 


ALLAHABAD HIGH COURT. 
CRIMINAL REFERENCE NO. 113 Ur» 1923. 
Lebrusry 21, 1923. 

Present -—Mr. Justice Rafique. 
PITAM LAL AND ANOTHER— APPLICANTS 
UEYSUS 


EMPEROR- OPPOSITE PARTY. 

Penal Cade (Act XL V of 1860), s.-352—~ Assault 
-Scarch of nouse by Police Officer outside lis Circle 
—- Assuult io prevent :earch whether offence. e 

Inasmuch as a Sub-Inspector of Police has no right 
to enter or attempt to search a house, which is 
situate outside his Circle. if he does so, no oijence 
is conunitted if the inmates assault him in oraer 
to prevent him from entejirg the house. 


Criminal relerence nede by the Sessiors 
Judge, Bareilly, dated the 20th ]J.nua.y 
1022. e 

JUDGMENT.—. This js a refererce by 
the learned Sessions Judge of Baielly 
recommending the quashing oí the cenvic- 
tign and sentence passed upon Pitam ,Lal 
and Chokhe Lal. The latter were convicted 
under section 352, Indian Penal Code, of 
an assault on a Sub-Inspector and fined 
Rs. 50. I&appears that the Sub-Inspectur 
wanted to search the hquse of one Dori 


“where the two persons named above aiso. 


0 A, 110; A. WENG (29.5) 25; 5 M. L. T. 
124; 7 CE Lh] a. — 
(2) A. V. N (104) 242; 1Cr T. J. 914. 
(3) 2 End. Cas. 840; 39 6.643; 14 C. V. NL 751 
yo Cr 1. Ji igo | ! E 


~ 


* * 


lived. They objected and gaised their Ja£4:s 


- at the, Sub. Inspector to prevent him from: . 


entering the house The Sub-Iuspector. drew 
out Lis rewolver upon which Pitam Tal, 
and Chokhe Lal stood back ana aid rot. 


: oppose the Sub-Insp:ctor, | — 
5 8 mo * 
d 9 


` 
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Tne Sub-Iaspector udmitteniv. had rfo. 


right to enter or attempt to seaich the bcvse 
ot Deri, as Doris house was not within 
his Circle Na offence in law was comn iltted 
by Tita Lal and Chokhe Lal, as pointed 
out Ly the fearned Sessions Judge. T, 
therefore, &ccept his recommendation and 
set aside the conviction and sentence cf 
Pitam Lal and Chokbe Lal. In case*the 
fine has been paid it will he refunded 1o 
them or if they are in Jail they will be 
- released at once. 


N. K. Conviction quashed. 


PATNA HIGH COURT. 
Civin Carutwar ReviSt, N No. 1 or 1920. 
April T2. 1920. 

Prezeuls-- Mi. Yustive Sutan Ahmed. 
RAMDHARI' AHIR AND ANOSEER— PET- 
TAONERS 

. UCFSTS 
EMPEROR--O»ro:rTE Perry. 

Criminal Procedure Code( .4ct V of 1898), s. 195— 
San-lion to prosecute — Appellate Cou:t, power of, 
to take additional evidence, 

An Appellate Court acting under section 195 (6) 
of the Criminal Pruredure Code pas ample 
power to examine any number of witnesses, or to 
take any evidence it thinks fit ia order to saticly 
itseif whethe: y should or should not yrant sanction 
or direct che prosecution cf any person. [p. 998, 
col. 1.] 

Budhi Lal v. Chalte Gobe 39 Ind. Cas 465; ?r 
C. W. N 269; 25 C. L. f 193; 18 Cr. E. J. 4607; 44 C. 
816, relied upon. 

Jagdeo Lol vw. Ram Lagan Singh. 533° Ind; 
Cas. $26; 25 Cr. I. J. 826, distingnisbed. 

Application again:t an ordef of the Ms- 
trict and Sessions Judge, Saran, dated the 

13th January 1920, reversing that of the 
.Munsif, Seconde Court, Chapra, dated the 
2201 July 1619. 

&oMossr-. P. K. Sen, S. P. Varma and H. N. 
Sibuy, fo: the: Pet.ticners. ° 

Mr. Manotar la’, Assistant- Government 
Advocate, tur the Crown. | 4 
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JUDGMENT.—"ris is-an- application 
against an order of the Sessions Incdge cf 
Saran, dated the 13th Tanwary 10206, direct- 
ing the prosecution of the petiticners under 
section 476 of the Criminal Procedure Cede, 
for an offence under section 193 of the Indien 
Penal Code. 

The circumstances under: which this appli- 
cation- has come to be made to this Court 
are "is follows. , 

Á certain decree was obtained in the Court 


- 


of the S-cond Mursif of Chapra against ore . 
; In execution of that decree. 
notices . under. O. XXI, r. 
The - sale-pre- . 


Umreo Nonia. 
22 and. O. 
AXI, r. 66, were issued. 
clamation was issued and the sale was held 
in execution of that decree. 

An application was then filed by-the son 
of Umrao Nonia named Ramdhan Nonia 
for the cancellation of all theexecution pro- 
ceedings and a “eclaration that. the sale wos 
a nullity because those execution proceedings 
were against a dead man and were taken 
fraudulently. Ue, therefore, applied for sanc- 
tion to prosecute the petitioners under fer- 
tion 193 Indian Penai.Coce. There were 
also other persons against whem the applica- 
tion for sanction was directed. but we are 
not concerned svith them in the present appli- 
caticn. 


The learned Munsif came-to the conclu-- 


sion that the application should not be grant- 
el and accordiugly rejected it. : 
An appeal having been preferred against 
that order to the learned Sessions Judge 
under"sectjon 195, glause (6), the learned 
Judge retused the applicatioh under section 
195 but directed the prosecution of the peti- 
tioners under section 476.of the Code of 
Criminal Procedure. Hefice the present 
applicaticn to this Court. s 


. 
Mr. Sen appearing on behaif of the *peti- 
tioners bas mainly contended] that tho Ses», 


sions Judge had no jurisdiction to pass tke 
order which he has done after recording fresh 
evidence in the appeal under section 195, 
clause (6). l 

It appears that the only witness to prove 
Umrao Nonia's death before the Munsif was 
Ramdhan Nonia who sboke to his father 
having been dead “before the execution pro- 
ceedings In appeal the learned Judge on 
having bcen informed -that the death of 
Uiirao Nonia had been reported at the Thang 


*$ 


Justice Das that O. XLI, 


gs . 


'* ABDULLA v. EMPEROR. 
Where there was an entry én the death regis- 


‘ter ‘with ‘respect? to his death, called for the ' 


chówkidar who reported the death of Umrao 


‘Nonia to the Th&na, called for the register 
“itt which there was an entry with respect to 
-his death, and also examined the Head Cons- 


table who had made that entrv. 

Mr. Sen contends that the learned Judge 
had no jurisdiction to take this evidence. 
It is needless to consider in any detajl the 
elaborate arguments which he has advanced 
iti support of this proposition, because'in my 
opinion, so far as the law on the point is con- 
cerned, it is determined by the authorities. 
The case reported in Budhu Lal v. Chaitu 
Gope (1) is conclusive on the point. This deci- 
sion has been followed in this Court, and it 
seems to me to betoolateinthe day to con- 
tend that a Sessions Judge in appeal exercis- 
ing his powers tinder section I95 (6), cannot 
take fresh evidence before granting sanction. 
In my opinion, therefore, the contention of 


‘Mr. Sen on this point fails. 


Hé has then contended that on the facts 
‘of the presént case the learned Sessions 
-Fudge was not justified in taking the fresh 
'evidence; ànd he relied upon a decision of 
Mr. Justice Das in the case of Jagdeo Lal v. 
‘Ram Lagan Singh (2). It may be 
‘noted that that case was under O. XLI, 
r. 27, and it was laid down there by Mr. 
1. 27 of the 
Code of Civil Procedure does not provide that 
in,order to enable the Appellate Court to 
pronounce judgment in favour of a particu- 
lar patty additional evidence may be admit- 
ted in appeal. It onlw prqvidese«that where 
itis impossible ‘to pronounce judgment at all 
on the evidence, the Court might admit 
additioual evidence. Whatever may be the 
law under” O.- XLI, r. 27, the Court exer- 
cising its powels as an Appellate Court under 
section 195 (6), has got ample powers to 
examine any number of witnesses, or to take 
any evidence it thinks.fit in order te satisfy . 
itself whether it should or should not grant 
sanction, or direct the prosecution of any 
person. Jt would be lamentable if the Court's 
powers to satisfy itself before granting 
sanction were in the least cugtailed. What 
as a matter of fact has been done in this case 


a) 39 Ind. Cas. 465; at C.W.N, 269; 25 C. L. J. 
153; 18 Cr. L. J 497; 44 €. 816 
; c E Ind, Cas, 826; 20 en L, J: o 
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of a” sentence of imprisonment. 
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is, that the Appellate Court had the evidence 
of only one witness to prove Umrao's death 
beforeit, and he, therefore, called further evi- 
dence to satisfy itself whether the statement 
made by the one witness in the case was 
acceptable or not. Whether that evidence 


"is sufficient for the purpose of eonviction of 


the accüsed or not is neither here nor there; 
it will be for the Trial Court now to find out 
whether it will rely upon this evidence, act 
upon it, and convict the accused. 

The sole question before the learned Ses- 
sions Jüdge was whether the bar to the pro- 
secution of the petitioners should he removed 
dr not; and having satisfied himself, as the 
learned Sessions Judge has done, I think 
this Court ought not to interfere with the 
order that he has passed. e 

Under these circumstances, I discharge 
the Rule and uphold the orderof the learned 
Sessions Judge. 

The learned Assistant Government Advo- 
cate has asked for costs. I decline to 
accede to his prayer. l 
* 2.4. Rule discharged. 


"EE 


LAHORE HIGH COURT. 
CRIMINAL REVISION CASE NO. 35X OF 1922, 
May 8, 1922. 


PreSeni--—Mr. Justice Harrison.? 
ABDULLA è AND OTHERS-—CONVICIS-— 
PETITIONERS l 
VETSUS f 


EMPEROR— RESPONDENT. 
Punishment— Fine, levy of—Capacity to pay. 
owever serious may be the offence of which 
an accused person is convicted, a fine should nct 
be imposed which it is wholly impossible for him 
to pay without ruining himself and inflicting 
great hardships upon his family. [p. 999, col. x.] 
The maximum fine to be imposed upon any 
individual should depend in every case upon his 
position in life and should be within his capacity 
to pay, and this more especiallyebecause no option 
is*allowed under the Penal Code and the liability’ 
to pay the fine is not terminated by the serving 
P- 999, col. 1.] 
If the offené is of an aggravated type a sentence 
of imprisonrgent is more suitable than a Eme: [p. 
999, col 1.] : ANC 


` 
d iw 
g Eip . à simà =: & ~ tr ^ 
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dated the 2nd September r92r. 
`- Mr. .Lafrullah Khaw, for the Petition- 
ets, * «- 


Sayad Mohsin Shah, for _ the Re- 
spondent, ` a 
JUDGMENT.—This revision was -ad- 


' mitted on' the question of sentence only. 


Three mochis, Imam Din, Ghulam Muhammad 
‘and Abdullah, ‘have been convicted under 
section 323, Indian Penal Code, of striking 
Din Muhammad, Sub-Inspector, who was 
inquiring into a case in their village against 
the son of one of the accused, Abdullah. 
Ghulafn Muhammad hit the Sub-Inspector 


with a stick and the other two struck. him 


with their fists. They have been'sentenced 
to pay fines of Rs. 100 each or in default to 


undergo rigorous imprisonment forone month, 


Were it not that the accused are poor menials, 
the sentence would be by no means excessive, 
and Counsel for the Crown has contended 
that the gravity of the offence renders it 
necéssary to inflict heavy fines, however 
humble may be the circumstances of the 
accused persons. .With this view I cannot 
agree. In my opinion, however serious 
may be the.offence, a fine should not be 
imposed which it is wholly inpossible for the 
accused person to pay without ruining him- 
self and inflicting great hardships upon his 


~ family, and the maximum fine to be imposed 


upon any undividual should depend in every 
cas? upon his position in life. A mochi's 
income in all probability is not more than 
Rs. 20 à month and the {ines imposed 
amount to the income of five months of 


“each of the accused. I reduce the sentences ° 


to fines of Rs. 20 each and this not be- 
cause I do not take a serious view of the 
offence committed but because I consider 
that: the fine should be within the capacity 
ofthe accused to pay and this more especial- 
Iy-because no option is allowed under the 
Penal Code and the liability to pay the fine 


- is not terminated by the serving of the sen- 


tence of imprisonment, If the offence js 
of an aggravated type, a sentence of im- 
prisonment is obviously more suitable than 
a fine. 6 ; 
Z, K |, Finesredused, 


= - 
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Petition, under section 439 of Act V o£ ' : PATNA HIGH COURT. ,. 
. 1898, for revision of the order of the CRIMINAL REVISION” Nos. 124 AND’ a TO, 
Sessions Judge, Gujranwala, dated the 155 OF 1922, ` . 
31st October  rg2r, affirming that of | May 19, 1922.6) . sc 
the Magistrate, First Class, Gujranwala, Present .—Mr. Justice Adami. A 


Maharaja | PRATAP: UDAI NATH SAHI 
^ “DEO AND. ANOTHER.—PETITIONERS 
versus , yu 
Bhaiain SUNDERBANS KOER, AND 


OTHERS—OPPOSITE PARTY. 
` Criminal ‘Procedure Code ( Act, V of 1898), ss. 
145, -439—Dispute concerning land—Delivery of 
possession under decree of. Civil Court, effect of— 
Failure to maintain ‘possession under decrees 
Illegality— Civil Procedure Code (Act V of 1908), 
O. X X 1, vr. 35, 36— Case requiring actual posses- 
sion— Symbolical , possession, giving of, effect of— 
Chota Nagpur Tenancy Act ( VI of: 1908), S. 14,' 
scope of —Resumption— Annulment of under-tenure. 
A recent delivery of possession by a Civil Court, 
binds a Criminal Court in a proceeding under 
section 145 of the Criminal Procedure Code, and 
the Criminal Court must uphold that possession. 
The failure of a' Criminal Court to maintain 
such possession in a proceeding. under section 145, 
of the Criminal Procedure Code amounts to, an, 
error of jurisdiction which vitiates the order of the 
Magistrate. [p. 1001, cols, x & 2; p. 1005, col. 2.] 
Where symbolical possession is delivered in a 
case in which actual possession ought to have been. 
delivered, the symbolical possession will operate 
as actual possession. The delivery of symbolical 


possession even erroneously operates as actual : 


possession against the judgment-debtor and :his, 
representatives. . 1005, col. T} 

Hart Mohan Shaka v. Baburali, 24 C. 715; 12 
Ind. Dec. (N. S.) 1246 and - Govind v. | Venkata 
Sasirulu, 17 M.L. J. d oH relied upon. ' ^ 

Section I4 of the Chota Nagpur Tenancy Act. 
provides that any incumbrance created by the- 


grantee of a tenure or by any of his successor, . 


without the consent or permission of the grantor 
or his syccessors-in-interest, shall be deemed to be 


annulled on tpe resump$ion of the tenure by ee 


grantor. [p. 1003, Col. 1.] 
The words " grantee or any of "pis successors ” 
in section 14 of the Chota Nagpur Tenancy Act 


include not merely the successors of a. grantee ' 


but also succeeding grantees. [p 1003$ * col. 14 

Applications against orders passed by. 
the Deputy Magistrate, st Class, Gumla. - 

Messrs. P. C. Manuk, S. M. M ullick ‘ind 
B. C. De for the Petitioners, 

Messrs. Iman, Sami, Rai Guru Saran? 
Prasad, Rat T. N. Sahay and: Anand 
Prasad, for the Opposite Party. AE 

JUDGMENT —The thirty-nine . applicas 
tions covered by this judgment ‘are directed , 
against the orders passed by the Deputy. 
Magistrate, Gumla, in the Ranchi District. 
in 41 cases undér'section 145:of the Criminal 
Procedure Code declaring the second party, 
_ the present respondents, to, be in possession 
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*of the zeraut and bakashigiands in dispute in 
39 villages i in Pereana Barwe, Chota Nagpur. 
The petitioners, "who were the first party 
to the proceedings, are the Maharaja of 
Chota Nagpur and his Manager, Mr. Peppe. 

The histery of the Barwe Pargana has 
been given’ in the judgment of this 
Court in the case of Pratap Udatrath 
Sahi Deo v. Ganesh Narain Sahi (1) and 
the finding in that case cannot nqw be 
contested. It has been found that in the 
year 1799 it was established and recognised 
that the Barwe Estate was a dependency 
of the Chota Nagpur Raj, and that the 
Raja of Barwe who in that year was Neo 
Şahi, held a purta putradi jagir tenure under 
the Maharaja of Chota Nagpur which was 
resumable by tke Maharaja on failrre of 
male heirs of the original grantee. In 
1853 Lachminath Sahi Deo, the last of 
tlie line of the Deo Sabi, died without male 

. issue and the Maharaja then resumed the 
tenure. , In 1855 the Maharaja made a life 
grant of the’ pargana to Lal Sahi, excluding, 
however, six villages and increasing the 
rent. Lal Sahi died in 1860 and the Maha- 
raja could have then resumed the tenure, 
but, instead, he allowed Raghubir, the son 
of Lal Sahi, to continue to hold the tenure. 
On Raghubir’s s death, on the 26th January 
1014, the Maharaja instituted a suit for 
resumptien cf the tenure claiming that 
Ragkubir held a grant fur the term of his 
lite only. He ioined as defendants Ganesh, 


`~ the son of Raghubir, and the son of Ganesh 


and also Nibaran Chandra Chatterjee, who 
had obtained a mineral and forest lease 
from Raghubit. The result of that suit 
was that it was declgred on appeal to this 
Court, in the judgment I have cited above, 
that Raglifbir held a life-tenure only, which 
was tesumable on his death. The decree 
cf this Court after declaring the right of the 
Maharaja to resume Pargana Barwe and to 
be put in possession ef the whole of the 

«gane directed that he should be put in 
possession thereof by evicting the defend- 
ants. he decree was passed on the zgth 
March 1920. The Maharaja took out exe- 
cution of the decree. In the order-sheet 
at first tke direction was that possession 
shpuld be delivered under O. XXI, r. 35, 


(1) 70 Ind. Cas~ 232; (1921) Pat, 365 


but evidently th's was afterwards chang: © 
ed, the figures 35 being crossed out and 
the figures 36 substituted thereof. Writs 
for delivery of possession ` were issued, 
bearing the heading that they were made 
under O, XXI, r. 35. In August 1920 
possession was delivered to *Mr. Peppe, 
Manager of the Maharaja, of all the villages 
covered by the decree, not by actual evic- 
tion but by beat of drum and the affixing 
of notices at conspicrois spots in the vil- 
lages. This possession was peacefully 
obtained, but in the year 1921, when tbe 
Manager of the Maharaja sought to sow 
or cut the crops on the lands which are now 
in dispute, he wes opposed by the present 
respondents who claimed that they were 
in possession of those lands under arree- 
ments and leases granted to their predeces- 
sors by Lal Sahi and earlier holders of the 
Barwe Pargana. 

Their contention was that in respect cf 
ihe zerait and bakasht lands in 25 of the 
villages one Lechmi Singh had held them 
as tenant of tte holders of the Barwe Par- 
gana previcus to Lal Sahi and that Lal Sahi, 
on consideration of Lachman's services to 
him, executed a document called an aha.!- 
nama, which was registered, whereby re 
continued Lachman in his tenancy of the 
lands and setiled that the tenancv should 
devolve on the eldest legitimate male heir 
or, failing such heir, on the eldest legitimate 
female member of the family, or, failing a 
female member, on the eldest illegitimate 
male member of the family. Lachman 
died leaving-a widow Meghrani, and an 
illegitimate son, Guru Prasad Meghrani 
succeeded I,aehman in possession of the 
lands but had a dispute with Guru Prasad 
«who sued her to restrain her alienation of the 
property. In 1896, probably in setilement of 
the dispute Meghrani leased for her Lifetime 
31 villages to Guru Prasad. Two of these 
villages were not covered by Lal Sakis 
ahadnama. Guru Prasad died iu 1911 
and Meghrani Kuer in April 1921. Gumu 
Prasad left two widows, DBhayani Sunder- 
bans Kuer and Phayani Koilash Kuer 
and these two ladies are tpe second party 
who dispute tLe pussession of the Maharaja 
over tbe lands which tLev claim te have in 
herited ticmytkeir brsland Curu Frased. 

With regard to the lands in the other 
£5 cases the respondents, 2nd party, based 

€ 
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Civil Court binds a eriminal Court ind? sputes" 


their claim on conürmatory $alias granted 
to them by Lal Sahi and others. 

As I have mentioned above, in 1921 
there were several criminal cases between 
the parties regarding th» possassion of the 
Jands, culminating in a fracas in which 
Police Officers were severely beaten. The 
Police asked that, as there was likelihood 
of a further breach of.the peace, proceed- 
ings should be taken. Separate proceedings 
were drawn up in respect of each village 
in which the disputed lands lie. 

It was agreed that all the cases should 


be heafd together, and further when the. 


parties had each filed documentary evidence 
they declined to give any oral evidence of 
possession, it being agreed that the Maharaja, 
Ist pasty, should get possession of what 
he was entitled to under the decree 
of the High Court. The learned Deputy 
' Magistrate remarked in his judgments 
that tnis course was most reasonable, as 
delivery of possession bad been given to 
the Maharaja only in 1925, and there had, 


admittedly, been no change of possession? 
The Deputy Magistrate de-: 


since then. 
livered one judgment covering 25 villages 
alleged to be mentioned in the «sha23nama 
and 15 other judgments in cases where the 
2nd party relied on coaüraatory pallas. 

Now, at first sizht, the procedure adopted 
by the Deputy Magistrate on the agreement 
of the parties would seem cortrarv to the 
provisions of section 145, Criminal Pro- 
ceJure Code, which requires a decision as 
to actual possession at the date of the order 
er within tw» months of it without reference 
to the merits of tbe claims of the pirties 
to a right to possess the sudiept of dispute, 
for it was agreed not to call evidence of 
actual possession. But in these cases it 
seems clear: thut what the Deputy Magis- 
trate aud the patties aimed at was, 
first to find out whether there was juris- 
diction to decide the dispute under section 
145. If it was found that the zud party 
were bound by the resumption decree ob- 
tained by the Maharaja shortlv before, 
and that possession of the disputed lands 
was given in execution of the decree, then 
the Deputy Magistrate would have no juris 
diction to entertain the proceedings under 
section 145, or to decide in fayour of the 
2nd party, for it has been held consistently 
that a recent delivery. of. posses$ion -by a 


€ 
e ...YOOT 


" * 


as to possession, and the Court must 
uphold that possession.. If, on the other 
hand, the Deputy Magistrate was satisfied 
that the 2nd *party. was not bound by the 
decree and that possession had. not been 
“delivered. to the Ist party in execution of 
the decree, then on the admission of the 
parties the second party having been in 
possession up to the date of the. suprosed 
delivery of possession, and there having been 
no change of possession since then, the 
211 party must be declared to be in 
actual possession. 
Tne learned Deputy Magistrate con- 
sidered the effect’ of section 14 cf the 
Chota: Nagpur Tenancy Act, 1908, under 
which the rst party claimed that the un- 
der-tenures in the disputed lands were 
annulled by the resumption decree; 


he conceded that, if the  under-tenures 
hal been granted by Raghubir Sahi 
whose jigiy tenure had been resumed 


-under the, decree, section 14 would have 
operated and the under-tenures would have 
been annulled, but he pointed out that the 
uiler-teaures were confirmed by Lal Sahi 
ii 1360 ander the atadnamz2z, and had existed 
from before his time, having been 
obtained by inheritance and self-acquisition ; 
he held that section 14 would not permit 
the resumption of the under-tenure on the 
resumption of the tenure of Lal Sabi, 
“who had a life-interest and got the 
tenure subject to all the encumbrances 
aal ugder-tenures existing since before 
his time, much dess*could the resumption 
cf Raghubir’s life-grant affect it.” ° 
The. learned Deputy Magistrate held 
that the decree would not pind fhe under- 
etenure-holders,' because they were $ rot 
made parties to the suit. He was much 
impressed by the fact that the Mahasaja 


joined only one under-tenure-holder- as a 
party d $e:d:nt, naumly, Nibaran Chandra. 


Caatterji, who had ‘obtained a *torest 
aal mineral’ lease from Raghubir, and 


argued thit the . Maharaji undetstood 
that section 14 alone would not 
help him and that, to: get rid of 


an uider-tenure, he must join the under- 


t:íurz-hnold:r as defendant in the resumption - 


eiit. He held that the M haraja | cannot 
now go b-yond his plaint acd claim. to dis. 
possess the: other — uader-tenüreiholders, 
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and that the other satdecitàmine-holdera 


were not affecfed by the decree. He noticed 
‘too that the 2nd party were entered as 
under-tenure-flolders inthe Record of Rights 
' finally -published in rg09. 4nd that the 
, Maharaja had taken steps-to have the entry 
` altered in one case only, (arguing that the 
Maharaja if he had any ‘objection against 
the other entries, should. have pressed 
it at the-same time. 

With regard to the delivery of possession 


"he was of opinion that, if the Maharaja 


wasresistedin taking possession; his proper 
course was to proceed under rr. 97 and 98 
of O. . XXI, Civil Procedure Code, and 
“to go to the Civil Coürt for an order. 
He held that the' delivery of possession 
-under the decree ‘was effected under 
"1. 36 of O. XXI and notr. 35, and that, 
as delivery of possession under r. 36 
affects only the parties.to the suit and not 
. a third party,there was no delivery of the 
- under-tenures in possession of the respond- 
‘ents, as they were not parties tothe decree. 
~He then found that, even if the two ladies 
“of the 2nd party had no right under the - 
akhadnama, and their tenure was resumable, 
.the rst party must establish his claim in 
the Civil Court. Finally, he came to a 
. finding as to actual possession, namely: 
“Lastly, Exhibit .B, judgment of the 
' High Court, and Exhibit G, judgment of the 
. Deputy ‘Commissioner of Ranchi, show 
‘that the Bhaiyans are. in possession of tlie 
“land in dispute. " 
This is the only finding as to aqual pos- 
session in fhe whéle judgment. I have 
perused Exhibit B and Exhibit J and do 
not find a word im them to:show or even 
hint thatzthe 29d party were in possession. 
I Annot. think.that the learned Magnae 
ever read these two documents.- 
elhe Deputy * Magistrate declared th 
-2nd party to be in possession s all the 


e: Cases. 


Mf. Manuk, on behalf Of the. plaster 
‘Ist party, argues, firstly, that the Magistrate 
had nd jurisdiction to decide the dispute on 
title in proceedings under section 145 and 
that. the agreement of the parties cannot 
-confer jurisdiction. He points out that 
"ne witnesses were examined on either side. 

I have pointed out earlier in this judgment 
that, having the Civil Court decree and the 
. writ.-of. delivery; of possession. before: him, 


kind 


è . 


it was necessary to decide anther the 
2nd party were bound'by the decree, or 
possession was actually, delivered by the 
Civil Court according to law to the rst 
party so as to dispossess the 2nd party. 
The point I have to decide is, whether the 
Deputy Magistrate -bad , jurisdiction, 
or exceeded or abused jurisdiction, "if -he 
had it; in fact, I have to decide whether the 
under-tenures were ‘annulled under section 
I4 of the Chota Nagpur Tenancy Act and 
the 2nd party were bound by the decree, 
and whether in fact possession of the lands 
was delivered to the rst party under the 
decree. 

In the first place, the argument of the 
Deputy Magistrate that, because the Maha- 
raja included. one under-tenure- -ho]der ds 
a party defendant to his suit, it. must 
be. held that other under-tenure-holders 
are not bound, is fallacious. Nibaran 
Chandra Chatterjee held a mining and 
forest lease, and “ land whereon a. mine 
had .been. sunk under lawful- authority” 
*is expressly excepted from annulment by 
‘exception (a) to section r4. Hence, it 
was necessary to make this gentle- 
man a defendant, otherwise on resump- 
tion his under-tenure would continue as 
‘an encumbrance. It is admitted. that the 
lease of this land was granted by Raghu- 
bir, the tenure-holder for life, whose tenure 
was being resumed, and the argument used 
by the Magistrate in the case of the ünder- 
tenures of the and .party, that they 
could not be resumed because they were 
ancient grants, could not apply to: the 
grant te Nibaran Ch^ndra Chatterjee. . 

The most important.question is, whether 
section 14 applies to the under-tenures in dis- 
pute, and whether they were annulled on. the 
passing of the resumption decree, for on the 
decision of this question depends the deci- 
sion whether possession of the lands was 
delivered to the rst party so as to put 
them in such possession as to oust the juris- 
diction of, the Court in proceeding under 
secion I45,. Criminal Procedure Code. 

Mr. Hasan Imam shows that up to 1853 
there had been a long line of tenure-holders, 
and between 1853 and: 1855 there was a 
‘resumption by the Maharaja and then in 
855 a grant to Lal Sahi. He argues that, 
when in 1860 Lal Sahi- executed . the ahiadn 
nama it Was therein stated. that. Zachman’ $ 
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under-tenure was continued, showing: that 
the under-tenure had, been granted from 


, before Lal Sahi's time by some previous 


.Lachminath'sedeath the 
. the. jagir tenure, all sub-tenures created ‘by 


.became void, 
iam supported in this view by the judgment 


tenure-holder, so that the under-tenures 


, Ate of long standing and of uncertain origin. 


The answer to this is, I think, that. when on 
Maharaja resumed 


the previous japirdars. were annulled and 
and not merely voidable. 


of their Lordships of the Privy Council in 


— Beni Pershad Koeri v. Dudhnath Roy (2). 


The ahadnama granted by Lal Sahi really 
was a new grant of an under-tenure by the 
-hew.tenure-holder, but even were it not, and 
the under-tenures were granted bya prévi- 
ous tentare-holder and even if it were shown 
that previousto the enactment of the Chota 
Nagpur Tenancy Act in 1908, no provisions 
similar to section 14 existed, the words of 


section I4 as it now stands are clear and . . 
.,to annulment, as this would be a hardship, 


plain to the effect that any encumbrance 
created by the grantee or any of his succes- 
Sors, without the .consent and permission 


Of the grantor or. his successors-in-interest 


shall be deemed to be annulled on the 
resumption of the tenure by the grantor. 
Mr. Hassan Imam contends that the 
Section does not lay down.that an -under- 
tenure granted by a prior grantee of the 


tenure gs to be annulled by the resumption : 


of the tenure of a new grantee. In fact his 
argument is that, on the resumption. of the 
life-tenure of Raghubir, only under-tenures 
granted by Raghubir or:at most by his 


immediate. predecessor, Lal Sahi, can be. 


annulled. If this argument were*to -be 
accepted the words '' grantor or gis successor- 


in-interest" and ““ the grantee or any of his 


successors" .would be meaningless. The 
words ' grantee or any of his successors" 
clearly mean ‘‘ succeeding grantees,” and 


| under-tenures whether created by Deo 


Sahi’s direct heirs or by.Lal Sahi or Raglea- 


- bir who. successively, held the tenures, 


would be annulled on resumption by the 
Maharaja after Raghubir’s death. ‘Then 
Mr, Hassan Imam points to the words ‘‘with- 
out the consent orpermission of. the. grantor 


or'his successor" and urges that it was” 


^ a # i ~ 
. (2) 26 I A. 216; 4 C. W. N. 274; 27 C. 156; 7 Sat; 
P, C. 580; 14.Ind. Dec..(w. s.) 103 (P. cS T 
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"for the; Maharaja toeprove that no ¢onsent 
. Of permission was.’ given. The onus . of, 


: 
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proving a negative could not be laid on the 


. Maharaja; in cases such as these the. likeli- 
‘hood is that “the grantor would have no 


knowledge of the transfers. and grants 


- made by the tenure-holder.  Itis nowhere 
permission was - 


shown - that. consent or 
given. | : 

It isenext argued that Raghubir did. not 
hold under a grant but merely by indulg- 
ence and that the annulment of the under- 
tenure should have been made at the 
time of Lal Sahi’s death, and after that 
section: r4 could not apply to the under- 
tenure. The answer to that is that this 


, Court has held that Raghubir held a tenure 


section 14 will 


resumable, 
The 


for life which was 


apply. argument 


.that it. can never have been intended that 


an ünder-tenure which had existed from 
before the grant to Lal Sahi should be liable 


- can be met by the answerthat if the-undere 


i 


* tenure had been granted by Deo Sahi him- 


self, and Deo Sahi's family had held in direct 


Succession up to 1920: and then failed in 


the male line, under section 14 .any. under- 
tenure granted in the first instance by Deo 
Sahi and held by the under-tenure-holders 
in succession up to 1920 would be annulled 
under section I4 in spite of the fact that 


the under-tenure had been in the family 


for so long, a time. ° 

There is nothing to show that the. under- 
tenure, which Lal Sahi stated in the -ahad- 
nama of 1860? hadeexisted previously under 
the previous grantee of the | tenure, was 
in any way rtecognisedeby the Maheraja 
between 1853 and 1855 or thaf it was treated 
as otherwise than annulled when ‘the 
Maharaja in 1853 resumed the tenure. 

The very fact that Lal Sati and the under- 
tenure-holders found it necessary that an 
ahadnama*or confirmatory patta should be 
executed to continue the sub-tenancy which 
had been granted by Deo Sahi!or one of his 
successors clearly shows, in ‘my opinion, 
that the parties to the ahadnama and padas 


recognised thateon the resumption in 1853 


the under-tenure had been annulled,. and 
that it; was in the power of;Lal Sahi toe 
refuse to recognise it. As the ahadnama 
shows, Lachman had performed some good 


service, for, Lal Sahi.and it was. for - that 
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"reason that the latter agreed to execute 
. the deed. The akadnama and the paita 
were new grants. Deo Sahi or any of his 
successors could not create an under- 
tenure to exceed in duration the subsistence 
- of their own tenure. Eventhough section 
14 of.the Chota Nagpur Tenancy Act 
had not been enacted in 1860, when the 
tenure held ‘by Deo Sahi's line ended, any 
sub-tenure created by him or his saccessors 
must necessarily come to an end too. 


Now, if the grant of the sub-tenure was 
‘by Lal Sahi, who had a life-interest, he 
could not grant the sub-tenure to exceed 
: the period of his life, and when he died the 
‘sub-tenure came to an end. Raghubir, 
. his successor, was allowed to continue as 
‘tenure-holder by iudulgence with a 
“life-interest and, without a fresh grant, 
he recognised the sub-tenure but had no 
power to give that recognition effect be- 
.yond the period of his life. Furthermore, 
-at the time,of his death, section 14 expressly, 
provided that on resumption of the tenures 
all sub-tenures granted by the grantee of the 
tenure whom he succeeded should be deem- 
-ed to be annulled, 


However we look atit, whether we treat 
the under-tenure as first granted by one of 


.the tenure-holders previous to Lal S hi, 


or whether it is held that the grantor was 
e Lal Sahi, section 14 will apply. 
- I must hold that by the decree, of this 
-Courtin 1920 the under-tenures claimed by 
the respondents afd party “were annulled 
eunder section 14 of the Act, ani that the 
zad party were ound by the decree 
to that extent. The arzument put fo werd 
by the Deputy Mazistrate that t ey were 
not bound because they were not made 
parties to the. r&umption suit cannot stand, 
and I have pointed out that the reasons 
e stated by the Magistrate are * fallacious. 
The l:arned Magistrate seemed to think 
that, because the 2ud party were entered 
in th Record of Rights finally published 
"n I999 as under-tenure-hoiders and the 
Maharaja did n-t put in any objec ion to 
those entries but only objected to the entry 
eof Raghubir as holding a patri futraci 
‘interest, and succeeded in having that entiy 
ch. inged to a life-interest, the Mahaisia 
must be held to have acquicsted in the n 
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of the 2nd party ta be under-tenure- 
holders, and he was precluded from anntl- 
ling their under-tenures, The Maharaja s 
conduct would show no such intent. Ragfu- 
bir was still alive in 102? and. during his Efe, 
could grant any uid r-tenures he liked, 
and the Maharaja knowing tHat thes® under- 
tenures would be annulled ‘on the expiry 

* of Raghubir’s l'fe-interest had no*good rea 
son to object at that time to the entries 
in the Record of Rights while to allow the 
entry of a putra putradi Yazir in favour of ` 
Rizghubir would have the effect of prevent- 
ing resumption of the tenure. 


Having found that the under-tenures 
of the 2nd party were annulled by the 
resuniption decree, it remains to bé decided 
whether the Maharaja, Ist party, obtained 
delivery of possession of the disputed 
lands under the decree. It is argued that 
the order-sheet in the execution proceedings 
shows that it was directed that possession 
shoul] be delivered under r. 36 of O. 
XXI, that is to say, symbolical possession 
siould be given which would not operate 
as actual possession against third persons 
wuo were not parties to the decree. Under 
I. 35 actual delivery is viven by eviction 
of the person bound hv the decree if he re- 
fuses to vacate Itis plain that at first the 
order of the Subordinate Judge wes that 
possess:on should be delivered under rf. 35, 
and in fact the writs were drawn tp 
under r. 35 as shown by their heading, but 
sai d the figures in. the order-sheet 

ere altered to r. 36 and possessio: was 

livered in the manner prescribed in 
r. E ° 

Now r. 36 refers to “immoveabl: property 
ia th: occuoancy of a tenant or other 
rerson entitled to occipy the same and 
got bound by the decree” 

It can hardly be said that after the 
dgcree for res umption the end party, 
uwider-tenure-holders, were entitled to occupy 
the lands*and were not bound by the decree, 
having in view the provisions of section 14. 
This was a case in which actual possessicn 
Sbould have been delivered, Lut by reason 
* of tne size of the -Barwe Pargana avd tle 
multitude cf villeges ard ureer-ter ures is 
‘world ave been well nigh in pessitle 
to give ,uctual pessesicn Lv eviction. "fe 
High Courts of Calcutta and Madras, hari 
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Mohan. Shaha v. Baburali (3) and. Govind 
v. Venkata Sasiyuki (4), in dealing with 
questions of limitation have held that where 
symbolical possession is delivered in a case 
where actual possession ought to have been 
delivered the symbolical possession will ope- 
rate as actual possession. The delivery of 
symbolical possession even erroneously 
operates as actual possession against the 
udgment-debtor and his representatives. ' 


'"The2ndparty were bound by the decree, 
as they were affected by it under section 14, 
and as pointed out by Chapman, J., 
in Bhikhia J ha v. Brij Behari Singh (5) in 
regard to O. XXT, rr. roo and ror, the 
word ''judgment-debtor'' will include a 
representative of the judgment-debtor, 
the word “representative” being takın 
to mean all persons who are bound by the 
decree. I need only refer to the cases 
wl Juggobundhu Mukerjee v. Ram Chunder 
BysacR (6) and Juggobundhu Milter” v. 
Purnanund Gossami (7). 


I would hold then that at the time de- 
livery of possession was given, the officer 
of ‘the Court who delivered possession was 
acting under writs described as being issued 
under r. 35, though the only possible 
means of delivery of possession over such 
a large area as the whole'of the zerat and 
bakash? lands of the Barwe Pargana wis 
by beat of drum and the posting of notices 
as described in r. 36, and that, as the 
2nd party were bound by the decree, the 
possession so given had the same effect 
as actual possession. ‘This possession teirg 
possession delivered under the decree of 
the Civil Court, took away th® jurisdicticn 
of the Deputy Magistrate to ener ain 
proceedings under section 145 and declaie 
the 2nd party to be in possession. 
“It has been necessary to deal with jie 
questions raiscd in this case at great length 


e 
(3) 24 C 715; 12 Ind Dec. (M. S.) 1246. 


44) 12 M. 1. J 508 
(5) 42 Ind. Cas. 526; 2 
68 


75. 
(G) 5 C. 5841/5 C. UL. R. 548: 3 Showel. R> 63; 


2 Ind. Derv. (N 8) 979 . 
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f “He relied on the 


. 


and to enter into topics which would ysualy œ 


be quite.foreign to proceedings under sec- 


tion 145, but it has been essentially neces-* 
sary to: find whether actwal posséssion 
wes given to éhe Ist party by the Civil 
Court and fer that purpose to decide 
whether the znd party were bound by -the 
decree. 


The Deputy Magistrate having found that 
possessfon of the disputed lands had not 
been delivered to the rst party, examined 
no witnesses to prove that the 2nd party 
were in possession, but in each of his 
judgments men ions ceitain documents on 
which he based his finding as to the 2nd 
party's possession. 


So far as I can see, none of these documents 
proved possession at the time of the order 
or within two months of it. The Record of 
Rights was finally published in 1909, when, 
there is no question, the 2nd, party were 
11 possession, and the “Maharaja had no 
reason to question their possession, and I 
have already pointed out that the two 
documents, Exhibits B and J, contain no 
finding or proof of the 2nd. party's pcs- 
session. - Rent receipts relied on in some 
of the cases show’ possession up to 1915 
ouly. According to the Police reports on 
which the proceedings started, it appears 
just before the proceedings started the 
Ist party were in possession. seeking to 
cultivate the lands. Having no evidence 
as to possession at the time of the order or 
within two ;nontps, he Magistrate had 
really no jurisdiction to comè to a find- 
ing that the 2nd party were in possession. 

€? 
agreefnent * between 
the parties and the admission that tltcre 
had heen no change of gpossession since 
the delivery of possession by the Civil 
Court. 'Ije parties cannot confer on the 
Court by the? agreement 


which it otherwise does not possess. 


: s 
The failure to maintain possession 
delivered by the Civil- Court under- its 
decree amounts to an error of jurisdiction 
which vitiates the order.of the Deputy 
Magistrate. I accordingly set aside tbe or- 
der in all the proceedings ‘covered by this 

judgment. | ui | 
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The paddy which kas been attached by 
the orderof the Court will now be released 


“fron attachment. 
x + 


Rule made absolute. | 


LAHORE SIGH COURT: 


MISCELLANEOUS CRIMINAL,.APPLICATION | 


No. 84 or 1922. 
November 3, 1922. 
Present:—Mr. Justice. Broadway. 
SARDARI LAL—ACCUSED—PETITIONER 
VErSUS 
EMPEROR— RESPONDENT, 

Criminal Procedure ‘Code (Act V of 1898), s. 
526— Transfer of case—Grounds for transfer. 

It is of paramount importance that persons 
arraigned before the Courts should have confi- 
*dence in the impartiality of those Courts and if 
@ person has reasonable cause to apprehend that 
the Court before whom he is being tried is not 
completely free from bias g transfer should be 
directed. [p. 1607, col. r.] 

* Where the Public Prosecutor of a District was 
virtually the complaigant in a case and the pro- 
ceedings Had been instituted under the orders of 
thee Additional District Magistrate, who was, 
hirfiself a witness in the case as was another Magis- 
trate who was subordinate to him, and the Trying 
Magistrate who wfs on friendly terms with the 
Additional District Magistrate had shown an 
undue desire to expedita the trial and Bad refused 
an adjournment when it shoulé have been granted: 
Held, that the apprehension of the accused 
that he would not obtain a complete, fair and 
impart®l trial in the district, could not under 
the circumstances be called unreasonable and that 
the -ase should be transferred to some other Dis- 
trict for trial. [p. 1008, cols. 1 &2] 
. Bans Gopal Pande v. Emperor, 24 Ind. Cas. 
€9gr; I O L. J. 271: 15 Ce. L. J. 543, Svilal 

Chamaria v. Emperor, 45 Ind. Cas. 680; r9 Cr. L. 
J. 632, Kali Charan Ghose v. Emperor, 33 C. 11833 
3 C. L. J. 637; 10 C. W. N. 793; 3 Cr. L. J. 477, 
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Rang Bahadur Singh v. Karuman, 63 Ind. Cas. 868; 
22 Cr. L. J. 708; 2 P. L. T. 597, Emperor v. Abdul 
Latif, 26.A. 530; A. W.N. (1904) 94; 1 Cr. L. J- 
338, retered to. 


Application, under section 526, Criminal 
Procedure Code, for transfer of the case, 
pending in the Court of the Magietrate, 
ist Class, Lyallpur, from the Ljyallpur 
District to some other District. . 


Mr. C. Bevan Petman, for the Petitioner. 
Mr. Des Ray Sawhny, Public. Prosecutor,. 
for tae Respondent, 


s ORDER.— Proceedings were instituted on 
Vakil, and three others under sections 
I01-116, Indian Penal Code. "These proceed- 
ings were commenced under the orders 


of the Officiating Distict Magistrate of 


Lyallpur who acted on information given 
to him by the Public Prosecutor. 


The case was taken up by Malik Allai’ 


Baksh, Magistrate, First Class, and the 


Igth July 1922 was fixed for hearing. On. 


that date Sardari Lal appeared, but the 


IIth July 1922 against Sardari Lal; 


Police reported that the other three persons 


complained against had absconded. 


As stated above, the complaint had been 
instituted on the 11th July 1922, so that the 
Police had not had much time in which 
to get the other three persons served. Sar- 


dari Lal applied to the Magistrate under’ 


section 526 (8), Criminal Procedure Code, 
for an adjournment in order to enable him 


to movè the superior Courts for a trans- 


fer. The Magistrate, however, proceeded to 
record evidence as to the absconding of 
the other three persons and recorded an 
order expressing himself as satisfied that 


the said persons were absconding, and that’ 


proceedings against them should be taken 
under section 512, Criminal Procedure 
Code. He then examined some of the pro- 
secution witnesses and adjourned the case 
to the 25th July 1922 for the remaining 
prosecution evidence. 

Sardari Lal then moved ghis Court under 
section 526, Criminal Procedure Code; of 
the 21st July 1922 and the learned Chief 
Justice isswed notice and ordered further 
proceedings to be stayed. 
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On the 25th July 1922 Sardari Lal filed 
a copy of the High Court's order and asked 
for a „stay of proceedings in accordance 
therewith. 

Inspiteof the definite direction that fur- 
ther proceedings were to be stayed the pro- 
secution sought to get the Magistrate to 
continue the examination of the  prose- 
cution witnesses, but this the Magistrate 
very properly refused to do. In 
the application for transfer the peti- 


tioner has assigned many reasons for appre- 


hending that he would not receive a fair 
and impartial trial in the Lyallpur District. 
The Magistrate has traversed these reasons 
so far as he is personally concerned, but 
Mr. Petman for the petitioner has contended 
that the atmosphere in Lyallpur is such 
as gives his client grave apprehension that 
he will not receive impartial justice in that 
District. 


Now, it has been repeatedly held by the 
various High Courts that it is of paramount 
importance that persons arraigned before 
the Courts should have confidence in the 
impartiality of those Courts, and if a person 
has reasonable cause to apprehend that 
the Court before whom he is being tried 
is not. completely free from bias a transfer 
Should be directed. It appears that the 
permanent District Magistrate of Lyallpur 
has now returned and the petitioner is 
willing to be tried by that officer. The 
District Magistrate concerned, however, 
does not wish to deal with the case on the 
ground that heis greatly pressed ma other 
important: work. 

The gentleman who was NU as 
District Magistrate in July 1922 and who 
directed the institution of these proceedings, 
is still attached to the Lyallpur District 
as Additional District Magistrate. Heis on 
friendly terms with the Trying Magistrate 
and the other Magistrates of the Distrkt— 
a very excellent state of affairs—and the 
“petitioner is convinced that thjs case has 
formed the subject of discussion at various 
social gatherings and functions. 

- The question is, whether the apprehensions 
held by the _pétitioner ate reasonable. As 
to tnis the first point for consideration 
is the procedure adopted by the Magis- 
trate on the roth July 1922 when the case 
first came up for hearing, 
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Out of four persons complained, of the 


8 e 


petitioner alone appeared. ‘The Police had : 


had only eight days in which to search 
for the other three, and yet it*was considered 
necessary to *proceed with the case. Now 
the witnesses for the prosecution, I am 
told by the Public Prosecutor, were members 


of the Bar and Magistrates. It is obvious . 


that they ate not of the stamp of persons 
who gould be “got at” by, the defence. 
It was extremely improbable that the three 
other pexsons had really absconded so as 
to render their apprehension within a rea- 
sonable time unlikely. Therecord shows 
that one of them put in an appearance 
on the 25th July 1922. In these circum- 
stances, I consider the Magistrate acted 
ill-advisedly in not adjourning the case when 
requested to do so by the petitioner. 

Again, it appears that the petitioner was 
served with process on the 13th July 1922. 
Some c.nversation took place between 
him and the Magistrate relating to the 
likelihood of the case being heard on the 
Igth July. This is apparent from an 
order of the Magistrate dated roth July 
1922. 

The petitioner apparently understood that 
in the absence of all the persons complain- 
ed against an adjournment would be granted. 
The Magistrate records that he made no 
such.promise. I am prepared to accept 
the Magistrate’s view of the conversation, 
but it cannot be denied that the petitioner 
may have,in good faith, understood differ 
ently. 

That the elate officiating District Magis 
trate has taken a keen interést in the case 
seems also to be indisputable, He is also 
3 witness in the case. 

In Bans Gopal Pande v. Efiperor (1) 
a transfer to another district was consfder- 
ed necessary when the peoceedings against 
an accused were initiated under the orders 


of a District Magistrate, and one of the im-, 


portant witnessés for the prosecution "was 
a Deputy Magistrate.of the same district. 

In Kali. Charan Ghose v. Emperor (2) 
it was held that a transfer was advisable if 
the actions o$. a. Judicial Officer, though 


(D) 24 Ind. Cas. 951; 10.1 2 15 C57. 
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susceptible of . explanation and traceable’ 


io a superior sense of duty, are calcula’ ed 
to create in tne mind of the accused an 
appvehension &hat he may not have an 
impertiel trial. In Machali v. Mairi 
(3) it was pointed out that in matters of 
this kind the law has regard not so much 
to the motives which might be said to bias 


" the Judge as to the susceptibilities of the 


litigant parties, and that where there 
is anything in the case likely io cré&te in 
the mind of the accused a jeasonable 
apprehension that he may not have an im- 
partial trial, the case should be trans- 
ferred. Waat is “ reasonable” must, 
of course, depend on the degree of intelli- 
gence of tne accused. Again, in the present 
case it is alleged that the petiticner intends 
to summon the Trying Magistrate as a 
witness in coaneciion with certain conversa- 
tions between him and other Magistrates 
relating to the case, and in £mperor v. 
Abdul Latif (4) this was considered a good 
ground for transfer. In Syria’ Chamaria 
v. Emperor (5) and. Rang Bahadur Singh v. 
Kariman (6), however, it was pointed out 
that before a transfer could be made on th.s 
ground it must first be ascertained that the 
Magistrate was in a position to give some 
evidence directly bearing on the case, and I 
am, therefore, not pressed with this point, 
as it has not been made clear that the 


Magistrate in question can give any eviderce: 


taat hasaay bearing on tne guilt or inno 
cence of the -petiuoser. There can be no 
doubt that this case has created somewhat 
of a stir in Lyallpur, Tne Public Prosecu- 
tor of che District 1s virtually tbe comyplain- 
ant; the present Additional District siagis- 
trate ordesed the institution o1 the procezu- 
ing, ke is *ümseft a witness as also is anothet 
Magfstrate wav acts under his orders. ‘ihe 
Tryiug Magistrete’s action in proceeding 
with the case on tue 19th july 1924 was .lt- 
advised and indicatgd a desg to ex- 
“pedite, proceedings, waichy thcugh bighly 
commendable ia most cases, might well 
e 


(3) 22 Ind. Cas. 980; 10 N. I. R- 15; 15 Cr. le 
. 196. : 
Ni ) 26 A. 536; A. W. N. (1924) 94; 1 Cr IL, J. 
m 45 Ind. Cas. 680 : 19 Cr. L. J. 632. 


(5) 63 Ind, Cas. 868; 22 Cr. I, J. 708: < P, luc 
T. 297. "—-— 
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have created a suspicion in tbe mind of the 
petitioner that he was snfilnenced by the 
fact that the then District Magistiate was 
taking an interest in the case. Jam unatle 
to hold that there was any real justifivaticn 
fcr taking proceedings under section 512, 
Criminal Procedure Code, as against the 
other three persons. The time taken by the 
Police was only eight days and, as has been 
stated above, one of the other persons ap- 
peared in Court on the 25th July 1922. ‘That 
something of the kind would occur should 
have been anticipated Ly the Magistrate, 


and it was obvious that all the evidence 


would have to Le taken over again. 

In all these circumstances, I am of opin- 
ion that the petitioners apprehersicn 
that he will not obtain that con.plete, 1air 
aud impartial trial that be is entitled to 
must be regardcd as net unreasonable. 

In saying this I must not Le taken to . 
be casting any reflections on the integ- 
rity and good faith of the Magistrate. I 
have no doubt that he would hold tle 
scales evenly and come to a decision in iLe 
case solely on the evidence that would be 
leal before him, but regard must he had 
t» the susceptibilities of the accused and his 
apprehensions must be given due weight to. 

He bas no objection to being tried by 
the District Magistrate, but as that officcr 
has not time to take up the case, I trans- 
fer this case to the District Magistrate of 
Sneikhnpura who may deal with the cate 
himself, or make it over for trial to one 
of the Magistratus in his district. 4 

Z. E. 

Petition acre fled; 

Case trauserred, 
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CIVIL. REVISION PETITION NO, 138 oF 1922, 
February 16, 1923. 
Present;—-Mr. Pipon, Jc. 
AKHI——PLAINTIFP—PETITIONER 
e versus. 
HAZ RATGUL AND ANOTHER— 


DEFENDANTS—RESPONDENTS. e 

Civil Procedure Code (Act V of 1908), s. 11, 

Expl. IV, O. IT, v. 2—"Might and ought to have 
been made ground of c attack or defence," meaning of 
“Suit for possession as proprietor— Subsequent 
suit as heir whether barred—Res judicata, ` ques- 
Hon of— Revision whether competent. 
If a plaintiff has‘two alternate capacities upon 
which to rest his claim he must disclose both these . 
capacities, provided that they “might atid 
Gught” to be made grounds of attack within the 
meaning of section 11, Explanation IV 'of the 
Civil Profedure Code. [p. 1611, col. 2.] 

Umrgobi v.  Himmaibi, 54 Ind. Cas. 200, 
Guddappa v. Twhappa, 25 B. 189; 2 Bom. L: R. 
872, Kamesway Pershad v. Rajkumari Rutian 
Kos, 20 C. 79; 19 I. A. 234; 6 Bar. PC. T1.24L5 
to-Ind. Dec. (N.S) 53 (P. C) and Kamdachi 
Ammal v. Agiandammal, 6 M. 334; 2 Ind. Dec. 
(s. S.) 513, relied on. 

Where ‘a person first sues for ‘possession as a 
proprietor and ` aflet the suit is dismissed sues 
again as an heit to the original owner, the 
question whether he can or cannot bring the se- 
cond suit, depends 7 upon (x) whetber hé could have 
based his former sit on the same ‘cause of action, 
and (2) whether héoupht'to have so based it. In 
the first case he can escape from the operation of 
section xri and O. IT, r.2, of the, Cryil Prc- 
cedure’ ode, if he can show that, he was, when 
he insti ited ‘the first Suit, actually unaware 
of his second cause of action. In the second 
case he can similarly escape, if he can show that 
he could ngt unite his two causes of action in a 
single "suit without inconsistency and confusion: 
[p- Yorr, col. 2.1 

An application for revision should not ge enter- 
tained upon the question of yes judica' a, unless 
- the decision isso manifestly llegas and inequit- 
able as tó ámount toa miscarriage of justice. LP- 
rorr, col. z.] 

“Petition for revision of an order of 
the Divisional Judge, Peshawar, dated the 
23rd February 1922, by which ‘the defend? 
etits-respondents’ appeal 
and “the plaintifi-petitioner’s suit dis- 
missed with’ cost." ' 


- Lala Gokal Chand Dhawan, for the Peti- 
tioner. 

Mehta Mangal Sain, for the Respondents. 

JUDGMENT. —The material facts 
. these ;— — i m l 

On the 7th October 1920, plaintif 
brought a suit for possession of" a house 
against the persons in occupation? Haztat- 


: (64 7 ET 8a -* is 
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gul and Faizgul. The suit was  biougit i in the 
form of one for ej ectinent of ténants and was 
valüed at/Rs. I8 or one year's. "alleged 
rent. The defendants MN the suit on 
the ground ` that they ‘were themselves 
ldtidlords and that the plaintiff had | no 


interest: ‘Fhe piaintiff based his own claim ` 


to be landiord'on an unregistered deed of 
sale covering both the site’ and the mate- 
rials of, the house, executed in his favoür 
on the oth of January 1920 for Rs. 120, 
by one, Imam Sadin. | ' This person s name 
15 variously given in the record as Imai 
Sadin, Mohammad Sadin and Ímamdin. 
His correct name appears to be Imam 
Sadin. ‘This man is the son of Gul Sadin. 
Gul Sadin had married thé daughter of Meh- 
ram, -Mehram was the üncle of the plaintiff. 
An issue "was framed as to whether the 
site and the materials of, the house 


were the property of the. ‘plaintiff, The : 


first witness’ produced “by the plaintiff 
was Imam Sadin, the alleged vendor of thé 
house. Imam Sadin supported ‘the sale 
“and also remarked that the plaintiff was 
the nephew and heir of the original owier 
Mehram. Affer the oral evidence had 


been . concluded the plaintiff filed à copy : 


of the House `` Enumeration : Register 
of the village showing the Hotise as owned 
by his uncle Mehraj” “He appears in so do- 
ing to have alleged that he was in any case 
entitled to succeed to the house as the 
heir of Mehram. The Munsif ‘held thate 

the sale-deed was inadmissiblé’ in evidence 
as unreje feted and.that the plaintiff could 
not prove his*alleged purchase, As regards 
the copy of the Hoüsé Enumeration Registér 
filed by-the plaintiff the Munsif remarked 
that “the mere filing of .a cppy qf Rhane- 
shumari does not -show anything urfless 
plaintiff proves-that he is the déscendant 
ot inheritor of-the person* whose name is. 
given in the bana milkiyat of the khana- 
Shumari. ° Accordingly, , ' -this khana- 
shumart, evenif it “be admitted in evidence : 
does not help the plaintiff.” On this. find 
ing the suit was dismissed onlthe 2th of 
Dec2mbér 1920. The plaintiff lodged no 
appeal against the dismissal of the suit; but. 


are® on the: 24th of January 1021 he institut- 


ed a .second' suit. for: possession: 'efe 
the same- house against . four ‘persons Imam 
Sadin, the-alleged vendor, Khaistaghul, from 
whom he alleged he 


- 
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the mortgagee* rights in the house and the 
two previous defendants, Hazratgul and 
Faizgul, who were in occupation and who 
set up a rival title as landlords. The 
plaintiff in this case based his title to 
be landlord on the ground of inheritance 
from Mehram, the alleged original owner. 
He also referred to his purchase from Imam 
Sadin and added that he had purchased 
the mortgagee ‘tights from Khafstagul. 
The suit in this case was-valued for pur- 
poses of Court-fee and jurisdiction at 


Rs. roo which purported to be the market- 
value. 


The claim was admitted by Imam Sadin 
and Khaistagul but contested by Hazratgul 
and Faizgul, They alleged that the suit 
had been under-valued for purposes of 
jurisdiction and Court-fee and that the 
plaintiff's title as against them had already 
been judicially decided and was a ves judicata 
by the first suit. The same Munsif, who 
had decided the first suit, heard the second 
suit and held (x) that the suit was res judi- 
cata of the former suit and (2) that the 
suit had not been under-valued for purposes 
of jurisdiction and Court-fee. The finding 
on this point recites: “As to Issue No. 2 
the defendants have proved nothing. Itis 
decided against the defendants Nos. 3 and 4.” 
The suit was dismissed accordingly on the 
j4th of February 1921. The plaintiff appeal- 
ed to the District Judge to whose Court an 
appeal lay, as the value of the suit for pur- 
poses of jurisdiction was Re. roo only. 
Qn the 27th of May 1921 the District Judge 
overruled the findigg that the claim of the 
plaintiff ‘was ves judicata for the former 
suiteand'remanded the case for re-trial 
on “its merits under O. XLI, r. 23. The 
presiding Offices of the First Court had 
meanwhile been changed and the suit 
came up for hearing before ae different 
Munaf. This Munsif frafned an issue on 
the question of the valuation of the 
property for the purposes of  Court-fee 
and had a local enquiry made under section 
9 of the Court-Fees Act. Asa result of this 
inquiry, the suit was re-valued at Rs. 162 
and Court-fee was paid, accordingly. On 
the 14th of November 1921 the Munsif 
decreed the claim of the plaintiff for pos- 
session, holding that Mehram was the ori- 
ginal owner of the house, that plaintiff 
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was his heir, and that Hazratgul and Faiz- 
gul could not show adverse proprietary 
possession. Against this - decree Khais- 
tagul and Faizgul appealed. As the suit 
had been re-valued at Rs. 162 the appeal 
now lay to the Court of the Divisional 
Judge. The learned Divisional Judg® held 
that he was not bound by the finding of 
fhe District Judge in the former appeal on 
the question of ves judicata, inasmuch as the 
value of the suit being Rs. roo, the decision 
of the appeal by the Distict Judge’ was 
ultra vires. He, therefore, re-considered 
the question of res judicata and held that 
the claim of the plaintiff was barred as 
ves judicata as held by the Munsif on the 
14th of February 1921. He accordingly 
accepted the appeal and dismissed the suit. 
Against this order a petition for revision 
has been lodged in this Court by the 
plaintiff. ; 
‘The first contention set up by the peti- 
tioner is, that the Divisional Judge had no 
jurisdiction to entertain the appeal. It is 
argued that the Munsif who tried the se- 
cond suit had come to a definite finding on 
the question of valuation and that that find- 
ing was not overruled by the District Judge 
on the first appeal. It is argued that the 
second Munsif had no authority tore-open the 
question of valuation and that, therefore, the 
enhancement of the,value from Rs*r1oo to 
162 was illegal and could confer no furis- 
diction upon the Divisional Judge. It 1s 
certainly not clear why the second Munsif 
should have re-valued the suit. He did 
so obviously on the question of Court-fee 
and ‘not upon that of jurisdiction, The 
jurisdiction of that Court extended up 
to Rs. 500 and it is  tolerably clear 
that the Munsif had no idea at the 
time that, by enhancing the valuation,. 
he would thereby modify the course of 
appeal. I think, however, for a number 
of reasons that it is not necessary for me 
in these revisional proceedings to deal 
further with the question. The jurisdic- 
tion of the Divisional Judge to entertain 
the appeal was not challenged at the time 
eby the plaintiffs and uder section I1,of . 
the Suits Valuation Act, I am not ob- 
liged to consider the question of jurisdiction 
of the Divisional Judge. Itis clear again 
that the? suit had been wunder-valued, for 
the consideration for the sale-deed produced 


wee 


‘the present case. , 
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by plaintiff himself was Rs. r20. The find- 
ing of the first Murfsif in this-respect seems 
to have beet based upon a misconception 
of the duty of the Court in respect of Court- 
fee, Again, it may be argued that the only 
point decided by the District Judge on 
appeal was that of res judicata, and that in 
remanding the case for re-decision upon 


its merits he left it open to the Trial Court 


to decide all other issues except that which 
the Appellate Court had specifically decided. 
I do not propose to enter furthér into this 
question, as interference on revision is dis- 
cretional and I see no reason to regard 
the appeal as having been decided by the 
Divisional Court without jurisdiction. 
The contention set up is that the Divi- 
sional Court has wrongly decided that the 
second suit was res judicata. There are author- 
ities for the view that a wrong decision 
upon the question of ves judicata is a material 
irregularity sufficient to open the door 
for revision. ‘There are also rulings to the 
effect that such a decision, even if wrong, 
is not material irregularity within the mean- 
ing of section 84 (1) (a) of the North-Western 
rontier Province Law and Justice Re- 
gulation. It is to be noted that sub-clause 
(b) of the same section which allows a re- 
vision upon an important question of law 
Or custom does not apply to the present 
case which is an unclassed suit of less than 
Rs. 300 in value. My own view upon this 
question is, that an application for revision 
should not be entertained upon the question 
of ves judicata unless that decision is so mani- 
festly illegal and inequitableas to amount to 
a miscarriage of justice. It will be eneces- 
sary, therefore, for me to considesto a certain 
extent the justice of the finding of the Di- 
visional Court in this respect. I find myself 
in entire agreement with the view taken by 
the learned Divisional Judge. Great stress 


has been laid by the learned Counsel for the" 


petitioner upon the ruling published ag 
Chiragh Din v. Nizam Din (1), which is 
quoted as being exactly parallel to 
There is certainly a 
parallel. In that case it was held that 
a person who had set upatitleasa vendee 
might subsequently sue inp the capacity of 
an heir. It is, however, extremely doubtful 
if the whole' course of reasoning, adopted 
~ (£) 55 P. R. 19075 65 P. I. R. 1908; 96,P. W. R' 
1907. 
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by the learned Judges in that cases sound 
inlaw. It was argued that Explanation 
2: of section 13, Civil Procedure .Code, 
did not override the main provisions of the 
section which tefer to a plaintiff litigating 
under the same title. I hardly think, 
however, that it can be seriously denied 


that if a plaintiff sets up a title as a pro- 


prietor and if he has two alternate capa- 
cities ypon which to rest such a title, he 
must disclose both those two capacities, 


provided «hat “they might and ought 


+ 
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to have been made grounds of attack." 
The following rulings appear to me” to 
support this view :— 

Umraobi v. Himmatbi (2), Guddappa v. 
Tirkappa (3), Kameswár Pershad v. Raj- 
kumari Rutian Koer (4), Kamatchi Ammal 
v. Agilandammal (5). 


- From all these rulings it appears to me - 


perfectly clear that the question as to whe- 
ther a plaintiff can or cannot bring a second 
suit depends upon whether (I) he could 
have based his former suit upon the same 
cause of action and (2) whether he ought 
to have so based it. In the first case he can 
escape from the operation of section rr 
and from O. II, r. 2, if he can show that 
he was, when he instituted the first suit, 
actually unaware of his second cause’ of 
action. In the second case he can simi- 
larly escape from the operation of those 
Sections if he can show that he could not 
unite his two causes of action in a singlee 
suit without inconsistency and confusion. 
We have, therefore, in the present case 
three points to determifie, (a) whether the 
plaintiff in the first suit did actually pue 
forward his alleged claim as an heir as a 


basis for his suit, (b) whether,if hejdid not, ` 


he was unaware at the time that he could 
also claim as an heir, and (c) whether, 
although he knew of this second cause ef 
action as an heir, he was nevertheless 


unable to*combing it with his cause of 
action as a vendee without .inconsisténcy 
and confusion. 
* 
+ 
(2) 54 Ind. Cas. 204. a. 


(3) 25 B. 189; 2 Bom. L. R. 872- 
) 20 C. 79; 19 I. A. 234; 6 Sar P. C. f 24r 
ro Ind. Dec. (N. $.) 53 (P. C). 
(5) 6 M. 324) 2 Tnd, Dec, (N, S.) 513, 


e* 


s 
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"the pláintiff 


"the plaintifi would have a better title te 
“gust the persons jn ‘possession if he could 


- ^ ss he afterwards alleged to have held in 
r pete fs -e r 


‘the hoise. In fact, Imam'Sadin's own title 


“So far as one cán see, the plaintiff merely 


concealed his claim to succeed as an heir 
ito 


84e AE ee z 
document) would put him in a better posi 


eAs réeards*(c), I am unable to understand 


the contention that the plaintiff was in ahy 


vorn 


Sadia and he let it to Le understood 
that Imam Sadin had somehow obtained 


"possession -of the house, because Imam 
Sadin’s father » was the son-in-law, 
. ot Mehram. He also followed this 
"up by the contention. that Imam 


' Sadiün's. father -had:erected the buildings. 
Now, he could -‘periectly: well have sued, 


Mehram in the first instance, because ` 
"he had aimistaken jdea that a title-deed by 
"edle (though it wasan “obviously "worthless 

"eu. uiis . : 


" ® || 
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To Jake these points in order: .. in the first instance, by alleging (r) that Le 


was the heir of Mehram and that Mehram's 
estate.devolved upon him, (2) that if Imam 


_Sadin contended that he. had received the 


house in gift from Mehram and was owner 
of the building, he could nevertheless 
Show a title by sale from Imam Sadin. So 
far as I can see, the second suit was “nothing 


to the house vested in plaintiffs family 
orin that of the occupants, Khaistagul and 
Faizgul. If it vested in plaintiffs family 
at all, it could only do so, because Mehram 
had been the original owner. So far as the 
defendants were concerned, it was immaterial 


"whether the house came directly to plain- 


perfectly right in holding that the first 
suit operated as ves judicata to.bar the se- 
cond. I have already said that even if the 
finding was wrong I should not. interfere 


on revision unless it was so manifestly 


ilegal and inequitable as to amount to.a 
miscarriage of justice. In the present case 
there is, therefore, not the slightest ground 
for me to interfere upon revision. THis appli- 
cation is dismissed with costs: f 

N. K. ~ Application dismissed. - 


Baper cme amea 
"s. te 


ALLAHABAD HIGH COURT, | 
SECOND Civi, APPEAL No. 125 OF 1923. 
February 12, 1923. * 
"Present :—]ustice Sir P. C. Banezji,' Ker. 
BANSIDHAR—DEFENDANT—ÀPPELLANT:- 
e UeYSus 
RESPONDENT. cx 
Civil Procedure Code {Act V of 1908), s, 477—. 
Decree against assets of decfhsed debtov— Assets, al- 
tachment of —Objection by veversioner under O. X X 1, 
vy. 58——Reversioner no party to suit ov execution 
proceedings — Objection .allowed—Suit ‘by -decrce- 
holder to make qssets liable in execution, mains 
fainabiltty of. 


` 


: Irth of October 1922. 


has since died, and a tevérsioner, who was neither 
a partyto the suit nor to the execution proceedings. 
ptefets objections’ under O. XXI, r. 58 of the Civil 


e Procedure Code, which objections are allowed, 


the decree-holder is. entitled to bring a suit for 

declarat$on that*the assets of the deceased debtor 

are liable to attachment and sale in the execution 

of the decfee ; such a suit is not bafred by sectión e 
47 of the Civil Procedure Code. ; 


Second appeal against a decree of the 
Subordinate Judge; Meerut, dated the. 


Messrs. Janki Prasad and A. P. a 
for the Appellant. k 


JUDGQENT In. my judgment there is 
mo force in this appeal. Sham.Lal was. 
the’ creditor of one Ram Sarüp under. a 
bond. After the death of Ram Sarup 
his assets were taken possession of by one. 
Piarey Lal. Sham Lal brought:.a suit on 
the basis of the bond (which was a simple 
bond) against Piarey Lal, and obtained 
a. decree which directed the amount of it 
to be realised fromthe assetsof-Ram Sarup, 
in thé hands of Piatey Lal. After the 
passitüg of the decree the present appellant, 
Bansidhar, brought. a suit against Piarey 
Lal claiming the property of Ram Sarup 
on the allegation that he was the reversioner 
to the estate of Ram Sarüp and that Piarey 
Lal had no right to it. The matter was 
compromised and a decree was obtained by 
Bansidhar against Piarey Lal. „After obtain- 
ing this decree Bansidhar preferred a claim 
to the Court in which the decree obtained 
by Sham Lal was in course qf execution 
and by which the property had been attached. 
for the recovery of the amount of the decree. 
This objection purported to be one under 
O. XXI, r. 58 of the Codeof Civil Procedure, 
so that it was an objection by a third party 
claiming the, property attached by the 
decree-holder. His objection was allowed 
and, therefore, the present suit was instituted 
by Sham Lal, the decree-holder, for a declara- 
tion that the property attached by him 
was liable to attachment and sale as part 
of the assets of Ram Sarup. The claim has” 
‘been decreed by both the Courts below, and 
the property being admittedly the property 
of Ram Sarup and,the debt in respect of 
which the decree has been obtained by 
Sham Lal being a debt duae by Ram Sarup, 
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'.  Whete a cfeditor obtains a. decree against,and ‘the assets wete liable. Id this appeal. 
attaches the assets of, a judgment-debtor who 


it is contended that, aftér tlie objectien of , 
Bansidhar had been granted by. the Exécu- 
' tion Court, the*only remedy ofthe decree- 
holder was to appeal against that -order 


. arid not to bring a suit to' establish" his 


right. 


_ This contention is, in my. opinion, without 
force, 


favour of Sharm Lal was passed. . Execütion 
of that decree had .not been. take out 


against him, and he himself ' came, to the. 
Court opposing attachment ol the, property - 


as a third party who was interested in.the 
property. As I have said above, he purported 
to make his application under r. 58. of O. 
XXI. The proceedings between Sham Lal and 


Bansidhar were not proceedings under sec- : 


tion 47 of the Codé of Civil Procedure, 
bécatise lie was neither a paity.to the decrée 
nor a party to the execution pioceedings. 
‚Therefore, the only remedy of Sham Lal; 
“the decree-holder, was to bring the present 


suit for a declaration of his right as against . 


Bansidhar, and this, declaration has been 
granted to him by the Courts below. , Those 
Courts, in my opinion, were right: and the 
present suit is not barred by section. 47 
of the Code of Civil Procedure. I dismiss 
the appeal. 


M.A: AS Appeal dismissed. * 





ALLAHABAD HIGH’ COURT.  * 
SECOND CIVIL APPEAL No. 700 OF 1921. 
* Febryary §, 1923: 


Present — Mr. Justice Ryves and Mr. Justice | 


Gokul Prasad. ` 
SHEO NANDAN AND: ANOTHER—PLATx- 
i TIFFS—APPELLANTS 
| * Uvexsüs l 
MUNNI. AND 'OTHERS—DEFENDANTS— 
| RESPONDENTS. | qe 

Hindu Law—Mitakshara-— I nheritance— Father’ s 

sister's great-grandson. 
A'father's sister's great-grandson: of the propositus 


s not a bhinna gotra sapinda, and cannot. inherit 
hís ‘property. ` 


v. e 4 
* 


4 hé appellant, Bansidhár, was..no-. 
party to the suit in which ‘the decteé in. 


* 


- 


TO14 9 
HARIHAR DAS V. RAJ KUMAR MUKHERJER. 


, Second appeal from ‘a decree of the Addi- 
"tional Subordinate Judge, Banda, dated 
the 17th February 1921. 
Mr. U. S. Bajpat, for the Appellants. 

, Mr. K. N. Laghate, for the Respondents. 

;. JUDGMENT.—The only question which 
arisesin this appeal is, whether the plaintiff 
isa heritable bhinna gotra sapinda of the 
deceased Digga. The plaintiff is the great- 
grandson of Musammat Sahaisi, the sister 
of Digga’s father, Khem Raj. The defend- 
ants are the mortgagees in possession and 
the suit is one for redemption of the mort- 
gage. The First Court had held that the 
plaintiff was a bhinna gotra sapinda who 
could inherit the property of Digga and 
decreed the claim for redemption. On 
&ppeal the lower Appellate Court has held 
that the plaintiff was not such a bhinna 
gotra sapinda as could inherit the property 
of Digga and has on this finding dismissed 
the claim. The plaintiff comes here in 
Second appeal. It is quite clear that his 


relationship is not such as would entitle. 


him toinherit the estate of Digga, deceased, 
(see Sarvadhikari's Hindu Law of Inherit- 
ance, Second Edition, page 592). We have 
not been referred to any authority to the 
contrary, and all the authorities which we 
could lay our hands on are against the 
plaintiff-appellant. This appeal, therefore, 
fails and is dismissed with costs. 
M. A. A, Appeal dismissed. 


CALCUTTA HIGH COURT. 
* — Civi, RULE No. 379 OF 1922. 

l August 16, 1922. 
_Preseni:-—J ustice Sir Asutosh Mookerjee, 
Kr,,and Mr. Justice Rankin. 
HARIHAR DAS CHOWDHURY AND 

DEFENDANTS NOS. I TO 5—PETI- 
te TIONERS 
p | VETSUS 
RAJ KUMAR MUKHERJEE AND 
OTHERS —DEFENDANTS—OPPOSITE PARTIES. 
—- Bengal, N.W.P. and Assam Civil Courts Aci 
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(XII of 1887), s. 12—'' Valuation of the original 
sunt,” meaning of— Plaintiff's valuation of suil not 
challenged in Trial Couri— Appeal, forum oj. 

"The value of the orginal suit," in section 21 
of the Bengal Civil Courts Act, means the valuation 
as made by: the plaintiff subject to such amend- 
ment as may have been made under the orders 
of the Trial Court. [p. 1016, col. g.] P . 

Ni mony Singh v. Jagabandhu Roy, 23 C. 
36; r2 Ind. Dec. (N. $) 357, Abdur Rashid v. 
Qudratunnissa Bibi, 57 Ind. Cas. 134; 18 A. 
L. J. 74313; 2 U. P.L. R. (A) 316; Badrunnissa 
Bibi v. Shanker Lal, 49 Ind. Cas. 687; 17 A. L. J. 
266; 41 A. 384, Bandivam Mookerjee v. Purna 
Chandra Roy, 43 Ind. Cas. 758; 45 C. 926; 27 C. 
L. J. 115, referred to. 


Although, ordinarily, the valuation of a suit, 
as made by the plaintiff, isto be accepted, the 
plaintiff is not at liberty to make an arbitrary 
valuation with a view to alter the forum, either 
of the trial of the suit or the adjudicatign of the 
appeal. The valuation as made by the plaintiff 
may be challenged either by the Court of its own 
motion or by the defendant. In either event, 
there is a determination of the question ol valua- 


tion. [p. 1016, col. x.) 
Ijjatulla Bhuyan v. Chandra Mohan Banerjes, 


6 C. L. J. 255; 34 C. 954; 11 C. W. N, 1183 (F. B.) 


relied on. 
Where the valuation of a suit as stated by the 


plaintiff in his plaint is not challenged either 
by the Court of its own motion or by the defend- 
ant and the trial proceeds on the assumption 
that the valuation made by the plaintiff is correct, 
it is not open to the defendant, after he has been 
defeated in the Trial Court, to seek to change the 
orum of appeal by the assertion that the suit 


was under-valued. The Jor of appeal at this 
stage must be determined with reference to the 
valuation as set out in the plaint. [p. 1016, col. 2.] 

Rule against the order of the Subordinate 
Judge, First Court, 24-Parganas. 

Babu Dwarkanath Chakraverty (with him 
Babus Kali Kinkar Chakraverty and Roma- 
prasad Mookerjee), for the Petitioner :— 
I obtained ethis Rule on the opposite party 
to show cause why I should not be allowed 
to lodge an appeal in the High Court against 
the decree of the Subordinate Judge in a 
suit for redemption which was valued by’ 
the plaintifis for purposes of jurisdiction 
at Rs. 3,600 only. My contention is that, 
as the real value of the subject-matter of 
the suit i$ more than Rs. 5,000, the appeal 
from the decision in the,suit should lie to 
the High Court and not to the Court of the 
istrict Judge. Refers tę section 8 of the 
Suits Valuation Act and section 2r of the 
Bengal Civil Courts Act. 

Babu Rependva Kumar Miller, for the 
Opposite Party.—No objection as to valua- 


tion was taken in the Trial Court and no 


€ 
e 
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Open to the defendants in the Trial Court 
to challenge the plaintiffs valuation of 
the suit. If on such objection it was 
found that the suit was really under- 
valued, the consequences described in O. VII, 
r. II (b), of the Code of Civil Procedure would 
have followéd. But, as there was no objec- 
tion to the plaintiff's valuation of the suit 
either by the defendant or at the instance*of 
the Court, before the conclusion of the trial 
of the suit in the Court of first instance, 
the value of the subject-matter of the liti- 
gation must be taken to have been fixed 
by agreement of the parties. After the 
conclusion of the trial in the Court of first 
instance it is too late for the defendant to 
raise any objection to the valuation of the 
suit. The forum of an appeal cannot be 
altered in the way in which it is sought to 
be done in the present case. Section 21, 
of the Bengal Civil Courts Act, does not 
warrant any such procedure. The expression 
“value of the original suit” in that 
section does not mean the true value of the 
suit irrespective of what had happened 
in the Trial Court. When a suit has reached 
its appellate stage, its value for purposes 
of jurisdiction must be taken to be fixed. 
At this stage the valuation cannot be chal- 
lenged with a view to change the forum of 
the appeal. 

Tie value of a redemption-suit for pur- 
póses of jurisdiction is not the value of the 
whole fee-simple but only of the interest 
which the mortgagee was claiming. ‘The 
proper valuation for such a suit is, therefore, 
the amount of the principal mortgage-money 
and not the market-value of thé property 
mortgaged. However thatemight be, un- 
less there is fraudulent  under-valuation 
the ‘ value 
plaint for purposes of jurisdiction is the 
value of the suit within the meaning. of 
section 21 ofthe Bengal Civil Courts Act. 

Babu Kali Kinkar Chakraverty in xeply:— 

In suits for redemption of mortgages the 
valuation for purposes of jurifdiction and 
Court-fee is not the same. Refers to Nga Tun 
Raw v. Mi Kye(x), Amrita v. Shamji (2). 
The mere factethat the trial in the original 
"Court proceeded on the assumption that te 

I 8 Ind. Cas. ; ? A : : e 
Bur Lo. D db e a pend 

(2) x3 B. 489; 7 Ind. Dec. (N, S.) 825... 
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put by the plaintiff in his” 
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valuation of the suit as put by the plaintiff 
in bis plaint was®correct, cannot for ever 
preclude me from showing that that valua- 
tion was inadequate. If on the face of 
the record and upon the admission of the 
parties it is apparent that the value of the 
subject-matter of the. suit is more than 
Rs. 5,000, the appeal lies to the High Court 
and not to the Court of the District Judge; 
Here no further investigation is necessary 
to arsive at a decision as to the proper valua- 
tion of the suit. For the purposes of section 
21 of thé Bengal Civil Courts Act, “the value 
of the suit" means the real value of the 
subject-matter of the litigation. 


JUDGMENT.—We are invited in this 
Rule to allow the defendants in the Court 
below to lodge an appeal in this Court 
against the decree of the Subordinate Judge 
in a suit for redemption which was valued 
at Rs. 3,600 by the plaintiffs for purposes 
of jurisdiction. The petitioners contend 
that the real value of the subject-matter 


of the litigation exceeds Rs. 5,090 and that, 


consequently, the appeal from the decision 
of the Subordinate Judge lies to the High 
Court and not to the Court of the District 
Judge. We are of opinion that this conten- 
tion is not well founded. 

Section 20 of the Bengal Civil Courts Act, 
1887, provides that an appeal from a decree 
or order of a District Judge or Additional 
Judge shall lie to the High Court; section 21 
then provides that, save as aforesaid, ean 
appeal from a decree or order of a Subordi- 
nate fudge shall he to the District Judge 
where the Value bf tHe original suit in which, 
or in any proceeding arising out of which, 
the decree or order was made, did not exceed 
“five thousand rupees, and to the High Court 
in any other case. The determinafion of 


‘the question raised by the petitioners de- 


pends upon the construttion of the expres- 


. sion ‘the value of the original suit” which 


finds a place in section 21. For this pus- 
pose, a reference to the provisions of the 
Code of Civil Procedure on the subject of 
the valuation of suits is necessary. * 

Order VII, r. z, Civil Procedure Code, pro- 


vides that tht plaint shall contain among 


others the following particulars; namely, a 
statement ofthe value ofthe subject-matter 
of the suit for the purpose of jurisdiction 
and of Court-fees, so far as the case admits 


.amend the valuation of the suit.- 


t. ad 

. rout 
Yojb . 

*. 


This implies that the vabue of the subj ect- 


matter of the suit for purposes of jurisdiction | 


may. "nok in every, case be identical with, 
the value-of the subject-matter of the suit 
for purposes of Court-feés. his is made 
clear by section 8 of the. Süits Valuation 
Act, which provides that, except in the cases 
specified therein, the value as determined 
for thé computation of Court+fees and the 
value for purposes - of. jurisdiction 'shajl be 
the same. Consequently, the duty: is cast 
upon the plaintiffs, in the first instance to 
value the sübject-matter of the suit for the 
two-fold purpose, of jurisdiction and of 
CourtMfees. His valuation, however, is 
not final, for, as was ruled by a Full Bench 
of this Court. in. Ijjatulla Bhuyanv. Chandra 
M ohan Banerjee’ (3), although ordinarily 
the valuation as, made by the plaintiff is to 
be accepted, the plaintiff is not at liberty 
to make an arbitrary valuation with a view 
to alter the forum, either of the trial of the 
suit or the adjudication of the appeal. The 
valuation as made by the plaintiff may be 
challenged either by the. Court of its own 
motion or by the defendant. In either 
event, there is a determination of the question 
of valuation. If; on such investigation, 

it trafispires that’ the subject-matter of the 
suit has been under-valued or over-valued, 

the Court may call upon the plaintiff to 
If the 
plaintiff does not carry out the order of 
the Court, the consequence described in 
Ò, VII, r. 11, follows. That rule providés that 
where the relief claimed js under-waltied 
atid the plaintiff on béing*reqüited by the 
Court to correct the valuation within the 
time to be fixed, by the Court fails to do so, 

the plaint sj be rejected. This; then, ise 
the pejtalty or persistencein under-valuation, 

it the order of the Court is carried. out, the. 
stategnent of valuaion for purposes of juris- 


diction or Court-fees or both, is amended, . 


agid the amended valuttion, thererfpon be-- 
conies the valuation of the suit. We are 
of opinion that, when section 21 of the Bengal 
Civil Courts Act refers to the value ofthe 
original suit, the reference is to the valuation 
as made by the plaintiff subject to such 
amendment as may have been made unde; 
the arders of the Trial Courte: Nilmony Sin y 


6 
M ia "I-J; 255; $4. C.: aon ií C. W. N. 1183 
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V. Jagabandlur Roy (4), Abdur Rashid V. 
Qüdratunnissa “Bibi (5), Badrunnissa. Bibi 
v. Shanker Lal (6), Bandiram M ooherjee 
V. Purna Chandra, Roy (7). We.are unable 
to hold that the Legislature intended that 
the expression ‘the value of the original 
suit’ in section 21 means the real walue 
of the subject-matter of: the original suit, 
regardless of what may have happened in the 
Trial Court. Before the appellate stage is 
reached, the suit must already have ‘been 
ttied atid the value of the suit fixed either 
by agreement of parties or on adjudication 
by the Court. In the case before us, the 
plaintiff, stated that the value of the sub- 
ject-matter of the suit for purposes of juris- 
diction, as also of Court-fees, was Rs. 3,600. 
The defendants did not challenge thisestate- 
ment and the trial proceeded on the assump- 
tion that the valuation made by the plaintiffs 
was correct. It is after the defendants 
have been defeated that they now seek to 
Change the forum of appeal by tlie assertion 
that the value of the subj ect-matter of the suit 

exceeds Rs. 10,000 ; in other words, that if 
the süit had: been properly valued, the appeal 


‘Would have lain to this Court and not to 


the Court of the District Judge. We are 
of opinion that they should not be per- : 
mitted to take recourse to such à procedure, 

In thé view we take, it isneedless to in- 
vestigate at this stage how the value of 
the subject-matter of a suit for redemptien 


.Should be determined for the purpose of 


jurisdiction of the Court. ‘There is some 
divergence of Judicial opinion on the sub- 
ject, as appears from the decisions in Mana 
Vikrama,* Zamorin Maharaja Bahadur of 
Calicut v. Surya Narayana Bhaita (8), 
Kubair Singh v. Atma Ram (c), Rupchana 
Balvant Narayan (zo), 

Amrita v. Shamji (2), Ramchandra Buba 
Sathe v. Janardan Apan (xx), Maung Kyaw 
um S. Maung Kyaw (x2), Nga Tun Baw v 


23 C. 536; 12' Ind. Dec. (N. S.) 357. 
(5) 57 Inde Cas. 134; 18 A. E. J. 741; 2 U. P. 
L. R. (A) 316 
(6) 49 tad. Cas. 687; 17 A. L. J. 266) 41 A. 
48 » r 
* o) 43 Ind, Cas. 758; 45 C. 9269 27 C. E. J. 115. 
(8 5 M. 284; 2 Ind. Dec. (N. s.) 158 
(9) 5 A. 332; A. W. N. c) 47; 3 Ind Dec. 
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LÀ 
HABIB KHAN 0. FIDA HUSAIN KHAN: ` 
M1 Kye, (1). The judgment df Makmood, 
T. in Amanat Begam v. Bhajan Lal {13), | 
indicates that in all suits for- redemption 
the value of the subject-matter of the -suit 
for ptrposes of- jurisdictior may-not bé 
idéntical with thé value of the subject-matter 
of thg suit fos purposes of paynient’ of Court- 
fées, The later decision of thé Allahabad 
High Court in Kedar Singh v. Matabadal 
Singh (14) séems, however, to enunciate 
thé rule in an inelastic form; namely, that 
in the case of a süit for redemption 
of à mortgage the value for purposes of 
jutisdiction is the amount of the principal 
norfgagé-monéy and not the market-value 
of thé property mortgaged. Wé are not 
now called upon to decide this question, 
for the, forum of appeal at this stage must 
be détermined by reference to the valua- 
tion as set out in the plaint; that-forum 
is the Coiitt of the District. Judge. E 
The result is: that this Rule is discharged, 
with costs, two gold mohurs. = 
“B.N. & N. E Rule discharged. 


(13) 8 A. 438; A. W. N. (1896) 146; 5 Ind. 
Dec. (N. S.) 217. . 
i Ind. Cas. 703; 33 A. 44; 5 A. TL. J. 713; 
A. W. N. (1998) 270. 


 ALLAHABAD HIGH COURT 
SECOND Civit; APPEAL NO. 4435 OF 1927. 
l February 8, 1923. 
Présent Mr, Justice Ryves and Mr. Justice 
Gokul Prasad. 
HABIB KHAN—DEFENDAN?T--APPEL- | 
$ $ LANT 
, VÉFSUS - "o. 
FIDA HUSAIN KHAN ANP ANÓTHER— 
|. . PERINTIÉES— RESPONDENT, 
.. Agra Tenancy Act (II of 1961), s. r98— Suit 
by: landlord for rent--Payment in good faith -tò 
third person pleaded — Third, person made füvty to 


suit—Decision agatigt third party— Cil Sii by 


third party whether bar ed— Appeal, second—Fi 
ing, based on mistake of fact, whether binding. 

. If in a suit by thé landlord for ‘arrears of rènt, 
the tenant pleads payment in good ®faith toa 
third person, and upon that person bejng made 
a party to the Suit, thé suit is decided against him, 

os l 
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such a-decision does mot preclude the Iftter: from 
establishing his titlein a Civil Court. [p. 1017, co]. 
TA finding by the lower Const which i$ based 
on a mistake of fact does not bifid the High Court 
in second appeal. [p. ror8, col, 1.) m 

Second. Appeal from a decree of the 
Subordinate Judge, Azamgarh, dated 
the.22nd December r920. ` a 

Mr. Kumuda Prasad; for the Appellant. 

Mr. Mukhtar Ahmad, forthe Réspondents, 

JUDGMENT. -Te facts otit: of Which 
this appéal arises are as follows:-——Fidaá 





Husain -Khan, Madar Baksh and Muhammad: 


Ali Weré -co-sharéis -òf the village. in. suit. 
Madar Baksh and Muhammad Afi sold 
their -shares to Musdnimat: Saidannissa, 
who was thé predécessor-in-title of” Habib 
Khan; defendant No. x, They becdthe 
éx-proprietaty tenant’ of their sir, They 
relinquishéd- their rights, and Bangut, dé 


fendant No. 2, became noh-occupancy tenant’ 


of-the plots in suit. In proceedings under 
section -36 of the Land Révenué- Act it Was 


` decided that certain plots, includiüg thè 


plots-in suit, were in the exclusive possession 
of. Musammat Sàidünnissà Bibi, under a 
partition-of siy land in those proceedings, 
Stibsequently, Habib Khan ‘sued Bangur 
for the whole of the rent of the two plots in 
suit.. Bangur pleaded that.he had. paid 
the rent im good faith to Fida. Hüsain 
Fidà Husain theteupon was made a party 
to the suit ànd the suit was ultimately 
decreed by the Appellate ‘Court, whit 
decided against Fidà Husain. . 'Thereitpon 
Fida Husain brought this.suit for à perpetual 
injunction re8traintng the defeddant No. i 
from ‘realising nioré than his shate of tHe 
rent from the défendant Noi 2: Both 
the lower Courts have décrééd: the claim 
The defendant Habib Khan €ómés heteein 
second appeal and three grounds have' been: 
pressed on his:behalf: (1)*that the’ suit is 
barred by the provisions of' section rr of 


^ 


the Códe *f Civil Préteditire': (2) that the " 


‘suit is not cognisable by thé Civil Courts, 
and (3) that on a. true construction of Ex- 


hibit A, itis cléar that tlie land ‘in. Suit is - 


the exclusive property of the defendant- 
appellant. Thesfirst and the second pleas 
have no force having regard to'section 198 (2) 


of the Tenancy Act. This suit does ündót 


comé within the purview of those rulings 
of this Court which have held that a suit 
will not lie in a Civil. Court if its. object. .4 


e 
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to avoid'a decision arrived at by a Revenue 
Court in a matfer in which it had exclusive 
?urisdietion. There remains the third point. 
It appears that in the proceedings under 
section 36 of the Land Revenue Act, to 
which we have referred, a petition was put 
in by Muhammad Ali Khan and Madar 
Baksh to the effect that the sir land had 
been partitioned privately between the 
co-sharers and Musammat Saidunnissa and 
that she had been given exclusive possession 
of certain plots as appertaining to her 
share, and details were given of the plots 
which were said to have been allotted to the 
exclusive possession of Musammat Saidun- 
nissa and also of the plots which had been 
allotted to the other co-sharers. We find 
that the two plots in suit were there entered 
as having been allotted exclusively to 
Musammai Saidunnisa, The learned Sub- 
ordinate Judge in the Court below dealing 
with the question of possession has come 
to what would appear to be a finding of 
fact, namely, that the appellant, that is to 
say, Habib Khan, was not in exclusive 
possession of the plots in suit. We find 
that this finding is entirely based on a mis- 
take of fact and, therefore, it is not a finding 
which can bind us in second appeal. There 
was no oral evidence in the case. The 
defendant relied on Exhibit A, which was 
the application already referred to, filed 
by Madar Baksh and Muhammad Ali in 
fhe proceedings under section 36 of the Land 
Revenue Act. Those proceedings ultimately 


- ended in an order in terms of the application. 


To those preceedings Feda Husain’ was a 
purty, and thisis the mistake of fact which 
has vitiated the whole of the finding of the 
learned Subordinate judge. He says that 
Exhibit A proves nothing, because the 
present plaintiff, Fida Husain Khan, was 
nę party to %&, and this was the 
reason which he gives for holding that Habib 
Khag was not in exclusive possession of 
the plots in suit. Of course, Fida Husain 
was no party to the application, but he 
was a party to the proceedings which ended 
in an order against him in terms of the appli- 
cation. There being no legal finding on 
the question of possession uhder section 163 
‘of the Code of Civil Procedure, we propose 
to examine the evidence which is entirely 
documentary to gdecide the point. We 
gnd that the rent suit, to avoid which this 
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suit was brought, was rightly decided of 
the ground that the s?» land had been parti- 
tioned between the co-sharers, and M usammat 
Saidunnisa was given particular plots of 
sir land for her exclusive possession and 
enjoyment, and, as Habib Khanr epresents 
her now, he must be held to be in possession 
of those particular plots of sir land and 
entitled to their rent, whether he cultivates 
them himself or lets them out to tenants 
is quite immaterial. It is not a fact, as the 
learned Munsif seemed to think, that the 
plots could not be in his exclusive enjoyment 
if they were actually cultivated by a tenant. 
In this view of the case the decision in 
Debi Pershad v. Bhagwan Din (1) has no 
application, as the facts are different. in 
our view the decisions of both the Courts 
below must be reversed and the shit dis- 
missed. We, therefore, allow this appeal, 
set aside the decrees of both the Courts 
below and dismiss the plaintiff’s suit with 
costs in all Courts. 
M. A. A. 


(1) 


Appeal allowed. 


I6 Ind. Cas. 399; 35 A. 27; 10 A. L. J. 437. 


ALLAHABAD HIGH COURT. 
Civit, Revision No. 85 oF 1922 
January 9, 1923. i 
Present :—Mr. Justice Piggott an 
e Mr. Justice Walsh. 
ABUL NASAR RASHIDUDDIN 
AHMAD KHAN—JvupGMENT-DEBTOR 


—APPELLANT 
versus 
LALTA PRASAD AND ANOTHER—AUCTION- 
. PURCHASERS—- RESPONDENTS, 


Civil Procedure Code ( Act V of 1908), s. 115, O. 
XXI, y. 89—Sale proclamation — Amount undeg- 
stated—Defosit of amount mentioned, whether com- 
pliance with vule— Execulion,sale, stay of, by Appel- 
late Court—Sale held notwithstanding stay, effect of— 
Revision— Court failing to apply its mind to real 

e question — High Court, jurisdfciion of. 

To entitle a person*to the benefit of r. 89 of *O. 
XXI of the Civil Procedure Code, it is suffi ient if 
he depositgin Court, besides the 5 per cént. commis- 
sion for the auction-purchaser and the necessary 
costs, th amount specified in the proclamation 


~ 
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of sale as that for the recovery of which the 
sale was ordered. If the proclamation of sale 
is incorrectly drawn up and fails to specify the 
full amount for the recovery of which the sale was 
ordered, that is not a circumstance which can be 
invoked in derogation of the terms of the rule, 
[p. 1021, col, r.] 

Where a cognpetent Court of appellate jurisdic- 
tion directs an Executing Court not to proceed 
with a sale, a sale held in contravention of such 
order isa nullity having been made without jurk- 
diction, and it is competent to the High Court 
‘to interfere in revision. [p. 1022, col. 1.] 

Where a Court fails to apply its mind to the 
real question requiring adjudication , the High Court 
ih d da to interfere in revision. [p. 1022, 
col. 1. 

Fazal Rab v. Manzuy Ahmad, 45 Ind. Cas. 773, 
I6 A. L. J. 433; 40 A. 425, distinguished. 

Civil revision against a decree of the 
Subordinate Judge, Moradabad, dated 6th 
March*1922. 

. Mr. Sankar Sayan, for the Applicant. 

Mr. Uma Shankar Bajpai, for 


Opposite Party. 


JUDGMENT.—This is an- application in 
revision which arises out of a somewhat 
complicated state of facts. If our order 
is not to be niisinterpreted and misapplied 
hereafter as deciding something which we 


the 


have no intention of deciding, it seems: 


advisable that we should state the essential 
facts in some detail. In the year 1920 
two decrees were obtained, in two different 
suits ein the Court of the  Munsif of 
Moradabad. One decree, passed on the 
I5th of April 1920, was in Suit No. 175 of 
1920, and was in favour of Ram Prakash 
against Rashiduddin. Theother decree passed 
on the 4th of August 1920 was in 
Suit No. 298 of 1920, in favour of Bhbu Ram 
against Muhammad Shafi and Rashiduddin. 
Execution was first taken out in the latter 
of these two decrees, but apparently the 
attempts of Babu Ram as decree-holder were 
directed in the first instance against the 
property of Muhammad Shafi and were 
unsuccessful. At any rate, on the 26th of 
October 1920, Ram Prakash, having taken 
out execution of his decree in Sitit No. 175 
of 1920, succeeded in attaching immoveable 
property belonging to his judgment-debtor 
Rashiduddin. 'Téereupon on the 18th 
December 1920 Babe Ram applied for 
rateable distribution as against the assets 
of Rashiduddin of any money which might 
be realised upon the application of Ram 
Prakash, The property of Rashiduddin 


* Prakash. 


thus attached was fut up iog sale more than, 
once, but no sale actually took place on the 
first two or three occasions, beceuSe the 
Court in charge of the execution pro- 
ceedings refused to accept any of the 
bids offered. After several of these ineffec- 
tual attempts the property under attach- 
ment was ordered to be sold on the 2oth of 
June I921, and a sale proclamation was 
issued for that date. 

“In the meantime several things had 
happened. First of all, Rashiduddin paid 
off in full the decree of Ram Prakash, 
and satisfaction of that decree was enter- 
ed on the r5th of February 1021 under 
the orders of the Court. The Execution 
Court nevertheless ordered that the sale 
of the attached property should proceed 
in consequence of Babu Ram's application 
for a rateable distribution, until Babu 
Ram's decree was also satisfied. We are 
not concerned to consider whether this was 
a strictly regular method of procedure, 
or whether, in his own interests, it would 
not have been better for Babu Ram, as soon 
as the decree of Ram Prakash was satisfied, 
to have asked the Courtformally to re-attach 
the property in’ execution of his own 
decree. The practical result, however, was 
that in the sale proclamation by which’ the 
property was advertised for sale on the 2oth 
of Junei92r the amount for the recovery 
of which the sale was ordered was wrongly 
stated. Obviously, the sale was beittg 
ordered for the satisfaction of Babu Ram’s 
decree*for which by that time a sum of 
Rs. 567-6-6 was réquired. In the sale procla- 
mation, however, the amount entered Was 
only Rs. 300-9-6, being the amoung of the de- 
eree originally passed iu 4avotw of Ram 


Another important event which 
occurred before the 20fh of June ?92r1 
was that Rashiduddin, having in the 
meantime appealed “against Babu Ram’? 
decree in Suit No. 298 of 1920, presented an 
application to the Appellate Court for stay 
of execution. That Court, whether rightly 
or wrongly, granted this application for 
stay. It did Hot merely pass an order in 
general terms directing execution proceed- 
ings in respect bf the decree  obtaified 
by Babu Ram in Suit No. 298 of 1920 to be 
stayed, but it sent down to the Execution 
Court a specific order directing the auction- 
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salé- to be postponed. 


be held under the orders of the Execution 
Court for the satisfaction ofe Babu Ram's 
Nevertheless, the learned Munsif, 
With this ordet before him flatly refused 
to issue ordérs for the postponement of the 
sale. He gave certain reasons fot doing 
so. He seemed to.think that the judgment: 
'lebtor was in some way to blame. fof the 
fact that the execution of Babu Ram’s de- 
creé obtainéd in Suit No. 298 of 1920 was 
still proceeding upon an attachment which 
Had been effécted' in the Course of the exe- 
cution of Ram Prakash’ s decree in Suit 
No. i75 of rg920. Throwing the blame of 
this fact upon the judgment-debtor, the 


‘ leartied Munsif held that the stay order 


Which he had received was not an order 
directing him to do what he perfectly well 
knew that it did direct him to do, namely, 


to stay the sale of Rashiduddin’s property. 


which was about to be iheld on the 2oth of 
Jane r9zr for the satisfaction of Babi 
Rams decree. Accordingly, the sale 
actüálly took place on that date and the 
property was finally knocked down to 
an  auction;purchaser who bid a sum of. 
R$. 1,000. 

We have -no doubt that Rashid- 
uddin, if he had been properly advised, 
could have obtained from the Appellate 
Court, if not from the learned Munsif hiin- 
Self, upon mature consideration, an order 
to the effect. that this sale was an apsolute 
been held without jurisdic- 
tion at a timé when the “Execution Court 
had in front of it an order by a competent 
Coürt of appellate jurisdiction directing it 
not «o pYoceed with the sale. How- 
ever? Rashiduddin seems to have determined 
that the best thing for him, to do, under all 
tlie circumstances, was to pay up his debts 
in the quickest and easiest manner possible. 
He theught that, even thofigh the method 
which he proceeded to adopt might throw 


. wok him the burden of an additional pay- 


ment of Rs. 50 for the benefit of thé auction- 
purchasér, it might nevertheless prove to 
be the simplest and easiest way out of his 
diffjcülties to invoke the provisions of 
rüle 89 of Order XXI, Civil Procedure 
Code, to pay up all démaiids and to get 
the salè conċlusively set aside. Presun- 
ably with this object in view, Rashiduddin 


"That oider could 
olly refer to the sale which was about to , 


applied to the Coutt, oni tlieer8th of July 1921, 
that is to say, within the period of 30 days 
required by .the rule in question, to receive 
ftom him what he obviously believed in 
good faith to be the full amount necessary | 
to pay off Babu Ram, to satisfy the auction= 
purchaser and to get back his, property 
which had been gold at aüction. In. his ap 
plication he stated the amount düe to Babu 
Ram as decree-holder to be Rs. 558-14; 
He tendered that amount lus Rs. 50 
for the benefit of the auction-purchaser 
and Rs; 6 on account of the costs of the 
sale, making a total of Rs. 614-14 in all. 
It so happened that the records of the case 
wete at that time before the Appellate 
Court in the appeal which had been lodged 
against the decree in Babu Ram's favour 
in Suit No: 298 of 1920. Thefe was, conses 
quently, some little délay in preparing the 
office report. We have before us an office ' 
report of the 18th of July rg21 which pur-. 
ports to specify the amount due under tlie 
decree at Rs. 567-6-6; but the very same clerk 
who prepared that-report expressly states 
that, not having the necessary papers be- 
fore him, he cannot prepare a final report 
‘regarding the sufficiency of the amount 
tendered. The monéy thus tendered by 
Rashiduddin was’ taken in deposit 
subject to further orders, and even- 
tually it was ascertained that the déposit 
was short by the difference between 
Rs. 567-6-6 and Rs. 558-14 ánd possibly 
by some further amount on account of ac- 
cumulated costs of execution. Rashiduddin 
made ong further attempt to obtain from 
the Execution Court the restoration of his 
property on Payment of all liabilities, and, 
.On the 2nd of August 1921 he tendered a 
“farther sum of Rs. 21-6-6, It has never been 
‘contested that the total of the two amounts 
tetdeted By  Rashiduddin on the  r8th 
of Jyly ro21and onthe 2nd of August 192i 
was sufficient to pay off Babu Ram, as well ` 
as to compensate the auction-purchaser 
by payment to him of the 5 per cent. as 
purchase-money required ‘under rule 89, 
Order XXI. When, however, the question 
œ the confirmation of thè sale came upg . 
before the Execution ‘Court, that Court. 
held that it could take no accoünt: of the 
deposit made on the znd of August 1921. 
It did noteapply itself to the terms of Ordet 
XXI, tile = of pause to consider whethe 
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Rashiduddin had not, after all, effectually 
complied with “these terms. It simply 


took note of the fact that the deposit made 
on the ri8th of July 1921 was insufficient, 
regard being had to the office memorandum 
which had been forwarded by the Execution 
Court to the Collector, specifying the.amount 
necessary to satisfy Babu Ram's deciee - 
as Rs. 567-6-6. On the strength of this 
finding the learned Munsif held that he had 
no option but to reject Rashiduddin’ S appli- 
cation under Order XXI,. rule 89 and to 
confirm . the sale, which ‘he accordingly 
did. There was an appeal against this 
order as perinitted by the terms -of Order 
XLII, rule x (7), batin the Court of Appeal 
the real point in favour of Rashiduddin 
was $nce more overlooked., The learned 
Subordinate 
appeal, expressly took it upon himself 
to consider only whether the sum deposited 
' on the r8th of July r92r was or was not 
sufficient to pay off the decretal amount. 
Finding that it was not so, he dismissed 
the appeal of Rashiduddin. 


Now, that both the Courts below were . 


at least technically. wrong is beyond all 
question. 
person entitled to the benefit of that rule 
to deposit in Court, besides the 5 per cent. 
comperisation ‘for -the auction-purchaser 
and decessary costs, the amount specified 
in the proclamation of sale as that for the 
recoyety of which the sale was ordered. 
The person making ‘the deposit and the 
Court’ receiving the deposit are only con- 
cerned with what was notified in the, pro- 
clamation: of sale. If the -proclamation of 
sale was ‘incorrectly diqwn. up and 
failéd to -specify, as it should have done, 
the full amount. for the recovery of which 
the.sále was ordered, -that is not a circum- 
' stance which can be invoked i in derogation 
óf the plain terms of rule Ag. ‘It is for a 


>is 


decreé-holder to see to it that the sale pro- 


clamation, whatever other errors may .creep- 


into it, does at least- cotrecthy state the 


amount for the recovery of which the sale’ 


is ordered. “The: ‘wholetrouble in the present 


case arose aut of Babu Ram’s-decree applying. 


for ‘rateable distribution in the executio 
proceedings taken by Rani ‘Prakash and 
then not troubling -. himself £p keep an 
effective - watch "over those proceedings, 
_ more ‘especially when the conditicys had 


` 


Judge, in disposing of the 


Order XXI, rule 89, requires a. 
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end modified iL. the decree of Rant Prakash 
Tf ‘he had done. $5, 
imself “technically 
in “the Vn he ‘over “the matter. of the deposit 
made. ‘by Raghiduddin on the. 18th of. aly 
I92I  just.as ‘certainly as he i is now techni- 
cally in the wrong. We are bound to hold 
that Rashiduddin did on the ISth of Jüly 
1927 deposit the full amount which he was 
required to deposit in order to entitle him 
to the henéfit of that rule. His d sposi 
ought t$ have been accepted. 

The ‘question, however, remains, and it 
‘has “been strongly pressed ` upon us’ in 
argument on behalf of the decree-holdet 
and: anciion;purchaser, that whether ` tlie 
Courts helow were right or. wrong, they 
have after all decided a question within 
their jurisdiction. “It is put.to us in argu 
ment that the question raised in both the 
Courts ` below was whether Rashiduddin' S 
deposit ` of the 18th: of July. 1921 was 
01 was not ‘sufficient’ to entitle | 
the benefit of the provisions of 
XXI, rulé 89, and that both the Courts 
below, in the exercise of their jurisdiction, 
havé decided this point against the jüdgment- 
débtor. In this connection Our attention 
has been drawn to the principles | laid "down 
by a ‘Bench ‘of this "Court in the case of 
Fazal Rab y. Manzur. Ahmad (1 (I). The difficul’ 
ty we feel’ about applying the principles laid 
down in that rule tó the facts of the present 
case is twofold. In the first place, neither 
of the Courts below, in the case now before 
us, applied its mind at all to the teal ques- 
“whe- 
ther thé deposit made ori the I8th of Jaly 
1921 was “or was nos sufficient to fulfijl 
the requirements of Ordes- , iule 89. 
Neither Court consulted the. proclantetion 
of sale at all, or made any “reference to the 
amount therein specified as that for ethe 
recovery of which the sale was ordered. 


wesw ak 


‘Tf this Were the oily matter for considera» 


tion before us, we ‘might, even while" recog: 
nising the hardship ‘suffered’ in the present 
instance by the ` applicant in tevision, 
hesitate to lay down a Bünciple | which Wight 
seem to: Open ae door tó ‘the presentation , of 
what are, dn substance, ‘second d appeal a d jon 
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appeals. "We are, howevér, much impressed 
with the fact that the sale itself, as held 
on the 2oth of june 1921, was, in our 
opinion, a nullity. After all, it has been 
necessary for us, in order to dispose of 
this application in revision, to go into 
the facts and to examine the whole of the 
proceedings taken in the Execution 
Court. We are clearly of opinion that on 
the 18th of June 1921 the Execution Court 
had before it a clear order from an Appel- 
late Court of competent jurisdiction di- 
recting it to postpone this particular sale 
which it had fixed for the 20th of June, 1921. 
It was the duty of the Execution Court 
to comply with that order. In our opinion 
it had no jurisdiction to do otherwise. 

Taking this fact into consideration, along 
with all the other points which we have 
set forth and discussed, we feel satisfied 
that this is a casein which this Court has 
jurisdiction to interfere in revision, and in 
which the revisional jurisdiction of this Court 
might properly be exercised in the interests of 
justice. We have no doubt that Rashiduddin 
was acting in good faith on the 18th of 
June r921 and was simply anxious to rid 
himself of further trouble and litigation 
by satisfying Babu Ram's decree and get- 
ting his property back. It was for this 
reason, undoubtedly, that he preferred to 
accept the auction-sale as provisionally 
valid and to endeavour to get it set 
aside under Order XXI, rule 89. 
He could, iu our opinion, have brought 
forward an unanswerable case for challeng- 
ing its validity. It was his misfortune. 
that he failed to tender the full amount 
necessary ko pay off Babu Ram's decree. On 
the other hand,'he was fortunate enougll, 


witlfout knowing it, to comply fully with’ 


the provisions of, Order XXI, rule 89, be- 
cause, as a matter of fact, the amount for 
ihe recovery of which the sale to be held on 
the 26th of June 1921 had been ordered, 
was under-stated in the sale proclamation 
and hig deposit was more than sufficient 
to cover that amount. 

Our order, therefore, is that we set 
aside both the order of thetearned Munsif 
gopfirming the sale and the order of the 
lower Appellate Court refusing to interfere 
with that order. In lieu thereof we pass 
an order under Order XXI, rule 89, setting 
aside the auction-sale in question. We 


see no reason why advantage should 
not be taken ot the full amount deposited 
in Court by Rashiduddin to meet the claims 
for the satisfaction of which that money 
wes in fact tendered. We direct accordingly 
that out of the total amount deposited 
by Rashiduddin on both the dates, namely, 
the x8th of July 1921, and the 2nd of 
Atigust 1921, Rs. 50 be paid to the auction- 
purchaser, Lalta Prasad, and the balance 
after payment of lawful costs to the decree- 
holder, Babu Ram. Under all the circums- 
tances, we leave the parties to this appli- 
cation to bear their own costs throughout. 
Application allowed. 
W. C. A. 


PATNA HIGH COURT. 
* rest CIVIL APPEAL NO. 53, 61 OF 1G2:. 
January xo, 1923. | 
Present —Mr, Justice Das and Mr. Justice 
Kulwant Sahay. 

J. A. STONEWIGG AND ANOTHER—- 
APPELLANTS IN NO. 53 OF I920 AND 
RESPONDENTS IN No. 61 OF 1920 

Í VEYSUS | 
KAMESHWAR NARAYAN SINGH AND 

ANOTHER—RESPONDENTS IN No. 53 Of 

1920 AND APPELLANTS IN NO. 61 OF 1920. 

Transfer of Property Act (I V of 1882), s. 106— 
Tenant holding over— Tenancy from year to year— 
Notice—Bengal Tenancy Act (VIII of 1835), 
s. 103 P»— Occupancy rights— Entry in Record of 
Righis— Presumption— Burden of proof. 

Where a tenfnt on the expiry of his lease con- 
tinues in possession of the property with the assent 
and sanction of the proprietor, there is created, 
by the operation of law, a tenancy from year to 
year in favour of the tenant, and such tenancy 
can be put an end to only by a notice under 
section «106 of the Transfer of Property Act. 
p. *o23, col. 2.] 

Under the general law a landlord is entitled to 
claim rent from every one shown to hold land 
within the ‘ambit of his Zemindari, and if any of 
such persons relies upon any exception to the 
general rule it is for him to prove that be comes 
within the exception. [p. 1024, col. 2.] 

e Where, however, a tenan? is entered as an 
occupancy tenant in fhe Record of Rights, it 
is for the landlord to rebut the presumption 
arising undgr section 103-B of thé Bengal 
Tenancy Act and not tof the tenant to establish 
that the erftry in the Record of Rights is correct. 
[p. 1024, col. x.) 
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Stonewigg v. Dwarka Singh, 45 Ind. Cas. 706; 
4 P. L. W. 428, Jagdeo Narain Singh v. Bal- 
deo Singh. 7x Ind, Cas. 994; 49 1. A. 399; 3 P. L. 
T. 605; (1922) A.L R. (P. C.) 272; 36 C. L. J. 499, 
distinguished. | 


Appeals from a decision of the 
Additional Subordinate Judge, Darbhanga, 
dated the r2th November, 1919. 

Messrs. S. M. Mullick and Sambhu Sarat, 
for the Appellants in No. 53 of 1920. 

Messrs. Jayaswal, S. K. Mitra and Janak 
Kishore, for the Respondents in No. 53 
of 1920. . gu 

Messrs. Jayaswal, S. K. Mitra and Jamak 
Kishore, for the Appellant in No. 61 of 
1920. 

Messrs. S. M. Mullick, Sambhu Saran and 
D. N.*Sircar, for the Respondents in No. 


61 of r920. 
JUDGMENT. 
Das, J.—' These analogous appeals arise 
out of a suit instituted by Kameshwar Na- 
rayan Singh, the respondent in First Appeal 


No. 53 of 1920, against the appellant in that e 


appeal. ‘The suit was for recovery of certain 
lands specified in the plaint. Prem Narain, 
Nem Narain and Bindeshwari were three 
brothers who had certain shares in Mouzah 
SiroH. The plaintiff is the son of Nem Na- 
' rain. It appears that sometime in 1885 
Prem Narain, Nem Narain and Bindeshwari 
gave @thicca lease to the proprietors of Dow- 
latpore Concern for seven years from 1202 
to 1298. 

The plaintiff's case is that after the expiry 
of the lease the defendants first party who 
represented the interest of the factory held 
over on paying rent to the proprietors. The 
plaintiff asserts that he asked tfe, defendants 
to make over possession of the disputed lands 
tohim,and,as the defendants refused to make 
over possession of the lands to the plaintiff, 
ae instituted the suit out of which this appeai 
arises on the r6th March 1918 claiming pos- 
session of the properties which are specified 
in two schedules, Schedule I comprising the 
milkiat property, and schedule II comprising 
the zerait lands within the milkiat. 

The defendants first party resisted the 
suit on various gaounds. 
to enter into the defence of the defendants, 
because „betore us the only point that has 
been argued by Mr. Sushil Madh&b Mullick 
on their behalf is, that the plaint filed on 
behalf of the plaintiff discloses n0 cause of 
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action, Mr. Mullic argues that, if the de- 
fendants first party held over on paying rent? 
to the proprietors, the effectein law was to 
create in their, favour a tenancy from year 
to year, and if the factory were tenants from 
year to year that tenancy could only be ter- 
minated by a notice under section 106 of 
the Transfer of Property Act. 

Now, Mr. Mullick points out that there is 
no suggestion at all in the plaint that any 
notice under section 106 was served on the 
defendants first party. There is, in my 
opinion, considerable force in the argurnents 
which have been advanced before us. It is 
undoubted law that, if a tenant on the ex- 
piry of the lease continues in possession of 
the property with the assent and sanction 


‘of the proprietor, then there is, by the opera- 


tion of law, a tenancy from year to year in 
favour of thetenant; and if there is a tenancy 
from year to year, that tenancy can be put 
an end to only by a notice under section ro6 
of the Transfer of Property Act. But the 
difficulty is that this point was not«taken in 
the written statement and the learned Sub- 
ordinate Judge has not gone into the ques- 
tion at all, nor bas the point been taken in 
the grounds of appeal iu this Court ; and after 
all it will still be open to the plaintiff to serve 
a notice upon the defendants first party at 
once and determine the lease. Having re- 
gard to this difficulty, the defendants first 
party have agreed to surrender possession, 


of schedule I properties to the plaintiff - 


and pay to the plaintiff the ¢hicca rents 
for thref yeqrs prior to the institution of 
the suit and also all rent up*to the time 
they do surrender possession of the prop- 
erties to the plaintiff.° The defendants 
first party undertake to stfrrend@r these 
lands forthwith to the plaintiff. “Yo 
far as the schedule I prgperties are con- 
cerned, there will, therefore, be a decree by 
consent of the parties, that the defendants 
first party will forehwith surrender the prop- 


erties enumerated in schedule I to the plain- 


tiff and also pay the plaintiff his share pf the 
thicca rent from the 16th March 1915 up to 
the date they make over possession of the 
properties to thé plaintiff. It is also agreed 
that the defendants first party will be enti-, 
tled to recover rent from the tenants for 
this period. E 

I now come to the other appeal, namely, 
Appeal No. 61 of 1920. -We are concetned 


bát . 


INDIAN CASES-  , ae 


ee 


STONEWIGG V. KEMESHWAR NARAYAN SINGH + 


iu this appeal ayith ,fertain vaiyati lands 


‘specified in -schedule | II of-the plaint. The 


dearstd Subordinate Judge. has. come to the 


2 w = arpi 


iis. right to hold the lands ME are the suh- 
ject.matter | QË this -appeal as- occupancy 


2u 0-5 


^7 fenants. 


Now, the Record of Rights i is undoubtedly 
indfaygur of the factory. aud there is no evi- 
dence worth the name on either. side. In 
my opinion: the plaintiff has not ‘rebutted 
the presumption of the-correctrtess cf the 
Record of Rights. 

Mr. Jayaswal, “araning on. bekali of: E 
plaintifi-appellant, contends before ts that 
Atis still necessary for the defendants: first 
“party to prove that jhe holds the lands. as 
occnpancy. tenants and. he relied "upon & -de- 
cisipn in the ease -qf - Stone gigg y. Dwar- 
“ka Singh (1): But that.was a different case 
altogether. The learned Judges found on 
the facts that the evidence on behalf.of the 
that tha defendant No. x who claimed occu-, 
.pancy rights was not in Possession of the ` 
lands previons to the lease:in: ‘question, and 
the learned judges had no ) difficulty i in show- 
iug-that, so far as the Record. of Rights itself. 
was concerned: in that .case, it completely 
demolished | the -case of defendant No. T. 
Ia other words,.the Record of Rights in the 
-case cited, far from supporting the case of. the 
“defendants, s who claimed to.be the. occupancy 
“tenants, " completely. . ‘demolished it... The 
other case upon which Mr. Jayaswal relied 
‘is the case. of J agde Narain S nghe. Baldeo 
Singh (2). The Judicial Committee in de- 
ti ting that case did indeed.say -as follows:— 

Section 103-B declares: that “every entry 
ina; ;Reeord of Rights so. published "shall »be 
presumed ito -be correct, until the .contrary 
is proved.’ Considerable stress has béen laid 
n this “presumption on behalf of the respon- 
dents. Once, however, ithe. landlord has 
proyed that the land which is sdught to be 
held : rent-free lies within his regularly, assess- 
ed estate or mahal, the onus ds shifted. In 
the present case, the landsiu dispute. lie 
within £he ambit of 1 the estate, which 2 admit- 
‘tedly belongs to the plaintiffs and the bro. 
, forma defendants, and for ‘which ‘they pay * 


(n 45 5 Ind. Cas. 706; 4 P. L. W. 428. 
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` law i 


the revente assessed on the mouza. in these 


circumstances, it lies upon those "who cla:med 
to hold the lands free of the obligation, to pay 
rent to show by satisfactory evidence that 
they have been relieved of this oblig: tion, 
either by contract or by some old grant re- 


cognised by Government." '* 


But it will appear that the Judicial € "Com- 
mittee did rely upon some evidence which 
showed. clearly that there was a very careful 
enquiry made by the Government in the: 
course of certain’ resumption proceedings 
which established that there was no one upon 
the lands with a rent-free title; and apait 
from any other consiaeration dt dóes seem 
to me that there is a distinction between à 
case where .a person claims a rent-free 
title and a case where a person claims a 
title as an occupancy tenant. Under the 
general law the landlord is. entitled to 
claim rent from every one ‘shown to hold 
land within the ambit of his zemindari. 
That is the general law, aud if any one 
relies upon any exception to the general 
it is for him to prove that he comes 
within ^ the exception. To that extent 
there i is a conflict between the’ Record of 
Rights and the general ‘law ‘which allows 
a landlord to recover rent from every. one 
shown to occupy land within the ambit of 
his zemindéri. But the case of an occupancy 
fenant is entirely different. There is 
no denial of ‘the right of the landlord tq re: 
cover rent from the tenant arid there is ng 
conflict whatever between the Record of 
Rights and the case as put forward on behalf 
of the tenant that he has an occupancy | ‘hold: 
ing within the ambit of his zemindari. “In 
my opinion the decisión of the Judicial Com- 
mittee in the case to which we were: referred 
by Mr. Jay: aswal does not support the 
extreme proposition which was argued 
by him beforé us, namely, that, although 
the Record of Rights is in favotir of the 
tehant, it is still necessary for the tenant to 
éstahlish by clear evidence that the entry in 
the Record of Rights is correct 

I must dismiss" Appeal No. 62 of 1929 
with costs. 

- Huant Sahay, J.—1 agree. 

z. É E Appea ‘No. 53 desreede 

me Appeal No. 6 dismi issed. 
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. ALLAHABAD HIGH COURT. 
SECOND CIVIL ARPEAL No. 1237 OF 1921. 
February 9, 1923. 
Present.—hMr. Justice Rafique and Mr. 
justice Lindsay. 

SHYAM LAL—VENDEE-—APPELLANT 

VEYSUS 
PADAM SINGH-—PRE-EMPTOR— 
RESPONDENT. | 

Pre-emption— Custom-—~Wajib-ul-arz, interpret- 
tion of-—‘‘Haq-i-shufa jaiz hal,” meaning of. 

A recital in a wajib-ul-avz that *“ hag-i-shufa 
jaiz hai" only meaus that the right of pre-emption 
can be asserted according to Muhammadan Law 


but it does not show that the custom of pre-emp- 
tion obtains in the village. 


Jagdam Sahai v. Mahabiv Prasad, 28 A. 60; 
2A. L. J. 482; A. W. N. (1905) 190, referred to. 


— Second appeal against a decree of the 
First Additional District Judge, Aligarh, 
dated the 27th April 192r. 

Mr. S. N. Mukerji, for the Appellant. 

Mr. Panna Lal, for the Respondent. 

JUDGMENT.—It appears that one Asa 
Ram executed a deed of sale in respect of 
Some of his landed property in favour of 
Shyam Lal on the 26th October 1919, 
and the sale-deed was registered on the 
rrth November 1919. Onthe27th October 
1920 the suit, out of which this appeal has 
arisen, was brought by Padam Singh, the 
plaintiff-respondent, for the recovery of the 
property conveyed by the deed of the 
27theOctober 1919 on the ground of pre- 
emption. It was stated in the plaint that 
the custom of pre-emption prevailed in the 
village in-which the property in suit was 


situate and under that custom a co-sharer, 


had a preferential right of purchase to a 
Stranger. The plaintiff was a 'co-sharer 
in the village with the vendor &nd the vendee 
was an absolute stranger. 

The claim was resisted by the denial of 
the custom of pre-emption set out in the 
plaint. The Court of first instance decreed 
the claim and its decree was upheld, in 
appeal. 


The vendee has come up in second appeal 
to this Court and contends that the evidence 


on the record is insufficient to prove the 
custom alleged in the plaint. We find that 
there are threes documents on the record 
which are relied upom by the plaintiff pre- 
emptor,in support of his claim, namely, 
(1) the wattb-ul-arz of 1872, (2p a decree of 
1859, and (3) a decree of 1929, A copy 
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of its paragraphs only are «eferred to in’ 
argument, namely, the 5th and the .r4th. 
The 5th paragraph recites that in case“of 
a transfer a go-sharer has a preferential 
tight to a stranger. It further recites the 
tights of the widows inter se and the children 
by different wives and many other matters 
which cannot possibly be construed to refer 
to custom. The principal paragraph which 
mentións pre-emption is paragraph I4. 
All that it recites is that ‘‘ Hag-i-shufa 
ja: hai," in other words, “the right of 
pre-emption is lawful." None of the two 
paragraphs of the wagtb-ul-arz beats out the 
case of the plaintiff pre-emptor. “The 
recital of the right of a co-sharer over d 
stranger in paragraph 5 is not in any way 
connected with a custom of pre-emption. 
On the other hand,the words in paragraph 14 
which mention the right of pre-emption 
simply mean that the co-sharers recognise 
that the right of pre-emption among them- 
selves was lawful, £.e., that it could be en- 
forced according to law. It has been held 
in this Court in two cases that, where the 
wordsin a wajib-ul-arz are “that the right 
of pre-emption prevails” that means that 
the right of pre-emption can be asserted. 
according to Muhammadan Law, Jagdam 
Sahai v. Mahabir Prasad (1). The decree, 


of 1869 does not help the plaintiff pre-., 


emptor for the simple reason that the: 
question whether a custom of pre-emption 
obtained, in the -village was not in issue 
in that case. In the litigation -of 1920, 
it appefirs from the degree filed on the record 
that some of the defendant? compromised, 
the case and a decree was passed against 
the rest with regard to half the property, 
in suit on the finding thaf the tustam of: 
pre-emption obtained in the village. *Ihe 
finding presumably was, based ‘upon the 
entries of the wajib-ul-arz mentioned abÓve.- 
The decgee was mage by the Munsif of 
Bulandshahr. No appeal was pref rreg from " 
it At the most, the decree of 1920 is an 
instauce where the right of pre-emption- 


was allowed. It cannot by itself be said- 


to be sufficient evidence to establish tke’ 
allegation of the plaintiff pre-emptor that' 
the custom obtains in the village. In our” 
opinion this appéal ought to prevail We, 


(1) 28 A, 60} 2 A. L. J. 482; Ai W, N. (1905) 190, " 


‘of the wafib-ul-arz is on the record Qut two! * 
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The claim of Musammat Naraini Was. 


ton, a 


of the lówe r Court witlfcosts to the vendee 
throughout. 

N, E. . 
Appeal allowed. 
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ALLAHABAD HIGH COURT. 
LETTERS PATENT ÁPPEAL No. 8 or 1922. 
February 23, 1923. 
Pxeseni:—Sir Grimwood Mears, Kr., Chief 
Justice, and Justice Sir. P. C. Banerji. 
KUNJ BEHARI LAL AND ANOTHER— 
DEFENDANTS—APPELLANTS 
Ver Ss i 
M usammat NARAINI AND OTHERS— 
PLAINTIFFS—HRESPONDENTS. 

Civil, Procedure Code (Act V of x908), s. 9— 
Temple offerings—Swit for partition—Civil Courts, 
jurisdiction of. 

A. suit for a.share by partition in the offerings 


‘ata temples, cognizable by a Civil Court, though 
incidentally it may involve a prayer for the assist-- 


ance uf the Court to have the time fixed for the 
claimant- to ‘officiate at ‘the ‘worship for 
the better security. of obtaining his share in the 
said offerings, 

Puran Mal v, Byij Lal, 41 Ind. Cas 835; 15 À. 
L. ‘J. 666; 39 A: 651 and Sri Raman Lalji Maha- 
yàj-v. Sit Gopal- Lalji ^ Maharaj, x9 A. 428; 
A, W. N. (1897) 103; 9 Ind. Dec, (5. $.) 276, disting- 
uished. 

Appeal tinder section ro of the Letters 
Patent from, the judgment. of Mr. Justice 


Rafique,. dated the 7th November Ha 


Mr. S. P. Sinha, for "Dr. o. M. ulnas 


foi* the Appellants. 
Messrs. I). C. Banerji and: N. P. Asthana, 
for the Respondents. 
JUD GMENT. 
“ Rafidne, 


a seit. brought. *by. the. 
pondent, Musammat Nazaini, forthe gartition 
Gf, property mentioned. in the plaint. The 
property. claimed consisted of house property 
and of a share in the offerings at a certain 
temple, * The plaintiff prayed, with regard 
toher share in the offerings of the temple, 
that: she. should be allowed t$ take a turn 


at the worship. in the temple. so that her- 
 fufl*shaxe. i in the offerings might be secured 


to her — any future trouble and litiga- 


" *& wi < 
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T.—Lhis appeal arises out of- 
plaintiff-res- 


resisted on several gronds, the principal 
of which were two only, namely,. advetse 
possessioti and the non-maintainability of 
the suit in a Civil Court. The learned 
Munsif,in whose Court the suit was filed, 
held in favour of the plaintiff on all points 


‘except that of adverse possession with 


regard to the offerings at the temple. The 
claim of Musammat Naraini was decreed 
with regard to the house property and dis- 


‘missed in respect of the offerings at the 


temple. She went up in appeal and the 
decree of the learned Munsif was: reversed 
with regard to the offerings at the temple ; in 
other words, the claim of Musammat Naraini 
was decreed in its entirety by the lower 
Appellate Court. 

The defendants have come up in ‘second 
appeal to this Court and have urged two 
points, namely, that the suit of Musammat 
Naraini with regard to the offerings at the 
temple is barred by limitation, and that 
her suit in its present form is not maintain- 
able. The objection of limitation has no 
force, inasmuch as Musammat Chanda, the 
widow, died in 1917 and the cause of action: 
to Musammat Naraini accrued on the death 
of Musammi Chanda. 

As to the second objection the learned 
Counsel for the appellants relies on the follow- 
ing cases :— 

- Puran Mal v. Brij Lal (x), Sri Ramen 
Lati Maharaj v. Sri Gopal Lalji M aharaj (2). 

Jt-appears-to me fnat the cases relied 
upon on behalf of the defence are distinguish- 
able from the facts of the present case. 
Musammqt Naraini does not claim a partition 
in the management of the temple. She 
Claims her share in the offerings made 
at the worship in the temple, .It is true 
"thatshe seeks the assistance of' the Court 
in having the time fixed for her to officiate 
at'the worship in the temple, or, to te 
more accurate, as'she being a woman can- 


not officiate at a worship, to have authority 


for her agent to officiate for her, but that is 
only a meanssuggested for the better security, 
of obtaining her share in the offerings. 
In the two cases referre to above the plein- 
. tids sought division of ihe nlahagement anq- 
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qi 4I Ind. das. 35; 15 A. Be I 665; 39 A: a 


2) TO A. 423: A. W. N. (1897) 193; 9: Iud, Peor 
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süperintmdence of the temple as trustees. 
The learied Munsif took the view that.I 
have talen of this case, and gave his decision 


INDIAN 


,98ainst the contention. of the defendants. 


It seem: that the latter did not object to 
the firing of? the learned Munsif on this 
point ir the lower Appellate Court, for I 
find no mention of it made in the judgment* 
under eppeal. I think that the objection 
in quetion has no force. ‘The appeal 
fails -ard is dismissed with costs including 
fees in'this Court on the higher scale. . 
JUDGMENT. 

Meas, C. J., and Banerii, J.—We agree 
with tae view ,of the: learned Judge of 
this Ccurt and dismiss the appeal with costs 
IR EUH fees on the higher scale.. 


N. K Appeal dismissed. 
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: ALLAHABAD HIGH COURT. 
SECOND Civ, APPEAL No. 1644 OF 1921. 
February 5, 1923. 
Present Mr. Justice Ryves. and. Mr. 


eo Justice Daniels. 
Lala RAM DAS S—PLATNTIFFE — APPRL- 
LANT - 
Versus 


; INAYAT ULLAH AND ANOTHER—DEFEND- | 


: - ANTS— RESPONDENTS. 

Stamp Aci (II of 1899), s. 35, Sek. I, Art. 4 
— Memorandum of account sigued by  debtor— . 
Ackn5wledgment— Evidence of debt. 
` A tocument in the form of a letter on a printed 


` form i'a book kept by the plaintiff, addressed to 


and signed by the defendant, which, after mentions 
ing certain debits and credits, concludes with the 
statement that a certain sum of money isi due irom 


the defendant to the plaintiff, is an acknow edg- 


- 


ment made in order.to supply evidenc of thedebt 
within the meaning of Art, 7 of the First Schedule 
to the Stamp Act and, if rae cannot be 
received i in evidence under section 5 of that Act. 
Galstaun v. Hutchison, 15 Ind. Cas. 279; 39 C. 
789; 16 C. W. N. 9 $, referred to. D 
- Second appeal from a decree of the District 
Judge, Meerut, dated the 2 July 
us i 
K.. N. Kat ju,. .for the A 
Ms Mukhtar. d mad. for Mr. Gulzari. Lal, 
. for. the ae ee ae 


- 08 


e meaning -of -A 
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-JUDGMENT. —This ‘is an openi by, the * 


plaintiff who sought to recower a sum of 
money from the defendants, one item of 
which was. Rs. 660. This was claimed on 
a memorandum of account signed by one 
of the defendants on the 27th November 
1917 admitting that a sum of Rs. 660 was 
due by him to the plaintiff. ‘This account, 
itiappedts, started in 1915. The suit was 
brought on the r4th April 1920, so that 
unless the memorandum of the 27th Novem- 
ber r9r7 was legally admissible as an 
acknowledgment within section 19 of the 
Indian .Timitation Act, so much of the 
claim as.referred to this account would 
be’ time-barred. Both the lower .Courts 
have held that this document came within 
the definition of an acknowledgment of a 
‘debt in Art. I of the First Schedule to the 
Indian Stamp.Act and held that, inasmuch 
as it did not bear a one-anna stamp, under 
section 35 of that Act it was inadmissible. 
«Both Courts, therefore, dismissed the suit 
so far as this claim was concerned. On 
appeal before us it has been  urged,— 


(x) that the document did not require 
a stamp; 

(2) that the suit was not based on this 
acknowledgment, and 

(3) that, properly considered, this really 
-was a suit for.an' account stated within the, 
meaning of Art. 64 of the First Schedule" 
of the Indian Limitation Act. 


The document in question is*in the forty 
of a letter on a printed form in a book 
-kept by. the plaintiff, A carbon ecopy is 
taen from it and presumably wis given 
to the.defendants.. It is addressed to the 
defendants, and, after meytioning certain 
credits and debits, concludes’ with the state- 
ment that,a sum of Rs. 660 is due to the 
plaintiff from: the defendant,. errors eand 
omissions - excepted, .ot- rather the Hindi 

equivalent for this." This is signed hy one 
‘of the defendants. It seems to us impossible 
to hold. that this is not. precisely, within the. 
I of the First” Schedule 
'to the Stamp Act. 
"book is. képt and signed seems to us to prove 
that the acknowledgment was made ‘in 
zorder to supply.evidence of the debt. Various 
rulings have been quoted by the learned 
Advocate for the appellant | and, , among. 
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The way in which the. 
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‘others, Galstaun v. Hutchison (1 ) That - Mr. M: L. Sandal, for the Appdlants. ^ — 


case ^ ter allemerely . lays down that. each 
document has to be looked at by itself 
and it is for the Court in each case to decide 
whether or not it falls within the definition 
of Art. I of the Schedule to the Stamp 


Act. Accepting that criterion, we have no: 


hesitation in saying that in this case, in our 


opinion, the document required a ofie-anna’ 


stamp.. That being so, it seems to us that, 


under section 35, it cdnnot be used for any. 
purpose . at , all, This really does “away 
with both the other contentions raised. 
by the appellant. In our opinion, the appeal 


fails and ‘is "dismissed . with costs. . 
N, H.. Appeal ia A 
(tr) r5 Ind, Cas. 279; 39 C, pu = C. W. 
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À ALLAHABAD HIGH COURT. 
SECOND CIVIL APPEALS: NOS.. 1337, 1350 & 
1357 OF 1920. 

ý January 30, 1923. 
Prom: :—Mr. Justice’ Daniels and Mr. 
Justice Lindsay. ` 
HANSRAJ, AND ANOTHER—PLAINTIFFS— 
"I APPELLANTS 
a UE SUS 


' 
` > 
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The Hon’ble-Mr. N. P. Ashihana, for the’. 


Respondents. i 

. JUDGMENT. Seoni Appeals No. 1337, 
1356 and 1357 are connected and} heve been 
argued together. They aris@ out lof two: 
suits brought, respectively, by M rsammat. 
Sunder Kunwar and one Hansraj for a 
declaration that a certain sale did iot pass 
the right to receive a ro per cent. nalikana 
allowance in respect of a Zemindai share 
and did not convey any interest in'certain 
sw land. The state of the proptietary 
interest in..this village is peculiar|and is 
set out in the judgment of the léarned 
District Judge. There are two, bodies in- 
terested in it who are known as the miafidars 
and the Zemindars. 
village the persons who correspond to. the 
propiietors in the ordinary sense who 
collect the rents from the tenants, let out 


the land and pay the Government revenue, , 


are the muajfidars. The settlement ‘also 
has been made with them. The only: rights 
which the so-called Zemindars have, is a 
right to receive from the mwuafidars a cash 
payment of ro per cent. of the total rental 
and to hold sir land at a favourable rent 
which has been fixéd by the Settlement 
Officer. So long as they pay this rent 
"they are not liable to ejectment. e 


The appellants in Appeals Nos. 1356 and 


. 1357 are auction-purchasers.at à sale held 


BALDED SINGH AND OTHERS—DEFEND-: 


ANTS— RESPONDENTS. 
ej. P. Land Revenue Act (XIX of 1873], 


^ $8. 50, 53—Malik M o vights—Sir lands—Zemindars, 


Wansfers by valid 
In 'villages waere m proprietary interest con- 


e sists of two bodies, the feminda.s, whe are entitled 


to receive a certain percent&ge on the rental as. 
malikana rights and enjoy their sir at fixed con- 
cession rates, and the muafidars with whom the 
settlefhent is made and who collect rent, let out 
the land, pay Gov.rnment revenue, and are in 


. fact-in ruil ,properietary management in all other 


respects, tHe malikana rightssand the sir of the 
,Zemindars are not non-transferable. Section 53 


* and not section’ 50 of thé Land Revenue Act 


"applies to the case of such Zemindars. [p. 
col, 2; p. 1030, col. 1.] 

Second appeal from a decree of the 
"District Judge, xcd dated the S August. 


:1920. . , 


> 
2 


1029, 


in execution of a decree on a mortgage of 


the interests of two of the Zemindars, Mula . 


and Kulua. The property sold consisted 
both of a fractional share in the Zemirndari, 
that is, inethe right to receive "malikana 
allowance and of certain sir plots. . Musam- 
mat Sundar Kunwar, the. plaintiff in one 
of the two suits, is a muafidar. Hansraj 
and Sri Chand, the plaintiffs in the:sécond 
Suit, arethe sons of one of the Zemindars 
whose interest was sold. ‘The plaintiffs 


in both suits asked for a perpetual injunction : 


restrainiñg the ‘appellants from realising. 
the maltkana amount payable on the shares 
which they had purchased ; and ` Hansraj. 


ə and Sri Chand also asked for a declaration 


that the plots which had been sold as ‘st 


"were merely ex-proprietary tenant holdings . 


and that the plaintifis might be awaraed ' 
possession ‘of them, Musammat Sundar 


. Kunwar asked in addition for a declaration  , 
that no zemimda right passed.by the sale.. ` 


In the case bf this | 


i : | " 
Vol. 7] e INDIAN CASES. : 102 
, HANSAJ Y. BALDEO SINGH, -. . : NE" 


Both Sudar Kunwar and the father and 
predecespr-in-interest of the plaintiffs 
in the oher suit, were parties to the suit 
on the nortgage in connection with which 
the sale was held. The learned Munsif 
dismissedboth suits. The learned District 
Judge uthelf the Munsif’s decision with 
regard to he sir right but gave the plaintiffs 
a decree irrespect of the malikana. Musam- 
mat Sundr Kunwar accepted the decision 


a 


portant decision laying down the status 
of the parties in respect of these plots was 
a decision of the Settlement "Officer of the 
year 1875. That decision is not on the 
record but it has been referred to and quoted 
in several of the subsequent decisions 
dealing with disputes regarding the sir land in 
this village. What the Settlement Officer 
appearg to have held in that case was, that 
there was an arrangement existing iu the 


so far as t was against her. Hansraj and 
his brothe filed Appeal No. 1337 of 1920 
against th decision as regards the sir plots, 
and the déendants-purchasers, Baldeo Singh 
and other; filed the remaining two appeals 
in respect of the malikana right. 

We takefirst the appeals of Baldeo Singh 
and otifers The ground on which the learn- 
ed District Judge appears to have allowed 
the appealwas that, in the absence of any 
clear specication of the nature of the right 
sold, he mist hold that it was a muafidart 
and not a emindari right. We are entirely 


village whereby the Zemindars received a 


malikana of ro per cent. on the rental and 
enjoyed their sir at a certain fixed rental, 
while the muafidars were in full proprietary 
management in all other respects, ‘and 
this arrangement, ’’ he said, “appears to 
have been in existence ever since the muafi- 
dars received the muafi grant.” It is clear 
from othér documentary evidence on the 
record that this muafi was prior to the 
British occupation. It is stated to have 
been granted originally by the Maharaja 
Scindia in the year 1793 when this village 


unable to follow this reasoning and the *of Barehru belonged to the Gwalior Raj. 


respondent! learned Pleader is not able 
to support. The interest which was sold 
could onlybe the interest which the judg- 
ment-debtos had, and that interest was 
admittedlythe Zemindari interest entitling 
them to thero per cent. malikana allowance. 
The responents have, however, attempted 
to supeort he decision on another ground, 
nantely, the this allowance was a personal 
right whichwas not transferable. We are 
unable to fad any reason for holding that 
this is a Dn-transferable right. It is a 
right of a poprietary nature and the deci- 
sions whichire on the record make it clear 
that from 175 onwards these tights have 
been transfered and the purchasers have 
realised the palikana dues in place of their 
vendors. Indeed, as we have already noted, 
both sets ofplaintifis were actually parties” 
to the proeedings in which the righte 
had been sd up in this very case. No 
reason has ken shown us on which the 
judgment o, the lower Appellate Court 
can be supvited and we allow appeals 
Nos. 1356 aid 1357 and, setting aside the 


The statement by the Settlement Officer 
that the muafidars were in full proprietary 
management in all other respects indicates 
that the right of the Zemindars was also to 
some extent a right of proprietary nature. 
It is further apparent -from the various 
judgments on the record that the Revenue 
Authorities have consistently taken the 


view that the rights of these sir holders * 


were of a proprietary nature. "There is a 
decision qf the Commissioner of the year 1892 
in which he says that thi$ land has undoubt- 


edly been str for many years and that it ig 


more consistent with the intention of the 
Act to recognise it as connoting proprietary 
title rather than to treat it as not having 
emanated from any proprietary title what- 
ever. Similarly, there is a®decision of the 
Board of Revenue of the year 1916 in which 
the learned Junior Member held that the 
status of these sir holders was decided long 
ago in 1875 and held that they held transfer- 
able str bearing a privileged rent. Concufrring 
with the Court below, he refused to allow 
them to be treated as occupancy tenants, 


decrees of thCourtebelow, restore the decree e'The same view ‘was taken by Mr. Evans 


of'the Munsi with costs “in all Courts. 

In Appeal lo. 1337 of 1920 the appellants’ . 
contention ishat the sir, though @escribed 
as sir, was »ally an ex-proprietary right 
which is nortransferable,. The most im-: 


as Settlement Ofhcer as far back as 18590 ° 


in a decision which is upon the record. 
On the other side three judgments of single 
Judges of this Court have been referred to. 
These judgments are not inter partes but 


Á 
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„âre relied oi as M that these sir 


“holders have been treated as mere tenants. 


One of these fudgments is clearly irrelevant, 


- as it deals with a case in which one of the 


sir holders had taken possession of certain 
land previously vacated by a non-occupancy 
tenant. The other two judgments proceeded 
on the assumption that the sir holders 


B were excluded proprietors under sértion 50 


of Act XIX of 1873. Section 50 applies 
to co-sharers who were offered @ settlement 
but refused it and had been granted a mali- 
kana allowance in consequence: These Zemin- 
dars clearly did not come within that 
provision. The settlement was never offered 
to them. It was made with the muajidars 
in. preference atid their case came under 


section 53 and not under section 50 of the 


old Revenue Act. We are satisfied on the 
evidence on the record that the Court below 
was right in holding that these sir holders 
have.a transferable interest. We according- 
ly dismiss appeal No. 1337 with costs includ- 


ing in this Court fees on-the higher scale, * 


M. A. A. 
Appeals Nos. 1356 & 1357 allowed ; 
Appeal No. 1337 dismissed. 


CALOUTTA HIGH COURT. 


e APPEAI ° FROM APPELLATE DECREE 


No. 1540 OF 1920. 
. July 25, 1922. - 
Present. —Mr. Justice Walmsiey ant 
Mr. Justice B. B. Ghose. 
e KAMALA KANTA AND OTHERS— 
PLAINTIFI'S-—APPELLANTS 
Verts 
&NNANDA CHANDRA CHAKRA- 
BURTTY AND OTHERS—DEFENDANTS— 
. RESPONDENTS. ` 
Transfer of Property Act (IV of 1882), s. 58 (c) 
—Morigage by conditional sale-——Morigage in 
possession —Dispossession | bye landlord, if can 


operate as adverse. possession’ against morigagor— e 
© eEvidenc: 


Act A of 1822),$. 92— Evidence of acts 
and conduct, admissibility of. 

Where a mortgagee is in possession, his dispos- 
session by the landlord cannot, by itself, operate 
as adverse possession as against the mortgagor 
auring the contiusance of the mortgage. Besides, 
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. vanced was Rs. 200. 
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the mortgagee cannot bye suffering dipossession 
and having taken a new title from tb tb landiord 
affect the right of the mortgagor in the prop- 
erty of which the mortgagee was put ito posssc- 
sion under the mortgage. 

Evidence of the acts and pn TT parties 
to a document is not admissible betreen them 
to show that the document is really Dt what jt 
purports to be. 

. Maung Kyin v. Ma Shwe La, 42 1d. Cas. 642; 
22 C. W. N. 257; 15 A.L. J. 825; 33 & L. J. 648; 
3 P. L. W. 185; 6 L. -W. 777; 23 M. 1.7. 36; 27 C. 
L. J. 175; 20 Bom. L. R. 273 ; (1918 M. W. as 
320; 45 C. 220; 9 L. B. R. NE L. T. 2 
44 I. A. 236 (P. C.), relied on. 

Balkishen Das v. W. F. Legge, 22 A49:4 C. "W. 
N. 153; 2 Bom. L. R. 523; 27 L. A. 58; 73ar. P. C. J. 
601; 9 Ind. Dec. (N. Ss.) 1130 (P. C), rierred to. 

- Appeal against a decree of iie Offi- 
dating Subordinate ‘Judge? Mimensingh, 
dated the 3rd March 1920. affmjng the 
decree of the Munsif, First Qurt, Ki- 


shoregunj, dated the 17th June DIO. 


| 

Babu Gopal Chandra Das, for he Appel- 
lants :—The plaintif is the appellant. 
The appeal arises out of a, suit for 
redemption of' a mortgage bv 'onditional 
sale. Defence was that the motgage was 
of a non-transferable occupang holding, 
The First Court dismissed the suit which 
was affirmed on appeal. The noney ač- | 
I submit oal evidenca 
cannot be given to prove the trms of ihe 
mortgage-deed. See Ghosh cn Mast tEage, 
Volume I, 206 (T. L. I.) 1922 Hition, e 

Babu Hémendra Kumar Dd, for ths 
Respondents :—The findings are hat ihereis | 
a stipulation that if moneyis paid up 
then it will operate as an out-ad- cut sale. 
I am ‘on the land making frest settlement 
with the laixdlord. As to tne adiissibility of 
oral evidence -0f the conact of the 
parties, I submit section 92 of te Evidence: 
Act only applies to the partie:to a docu- 
ement. Therefore, evidence wotd be admis- 
sible in case of tbird parties. Iam a third 
party in this sense that I clah by virtue 
of settlement from landlord. isubmit the 
deed bing to defeat the right of landlord 
is really one of sale in the garb oa mortgage. 

Babu Gopal Chandra Das, relied in brief. 

J UDGMENT.—This appeal is y.the plain- 
tiffs and it arises out of a suit fc redemption 
of a mortgage by conditional sle dated the 
‘4th Jais&a 1304 B. S. Boti the Courts 
below kave dismissed the suit n fhe ground 
that the document which pom to F 
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KAMAT,A KANT 9, ANNANDA CHANDRA CHARRABURTTY,. 


a deed of mortgage was really a deed of 
sale and upon that it was held that the 
plaintiffs had no right to redeem the moit- 
gage. The Subordinate Judge on appeal, 
although he held that oral evidence was not 
admissible for the purpose of showing that 
| the deed wa’ really a deed of sale, though 
in the form of a mortgage, was of opinion 
that evidence of the acts and conduct 
of parties was admissible to show that the 
document was really not what it purported 
to be, that is, that it was nota  mort- 
gage but really a sale. That such evidence 
isnot adinissible between parties to the 
document has been definitely. laid down by 
the Judicial Committee in the case of Maung 
Kyin v. Ma Shee La (x) The léarned 
Sübordénate Judge refers to this case in 
his judgment as reported in 22 Cal- 
Gutta Weekly Notes 457. [Maung Kyin 
v: Ma. Shwe La (x), but he has 
ovetlooked the fact that théir Lordships 
of the Privy Council observed in that 


 tüse that the cases which rejected evideiice, 


of acts and conduct rightly followed the deci- 
gion of the Privy Council in Balkishen Das 
v. W.F. Legge (2). There is no doubt, there- 
fore, that thateviderice is not admissible 
under the law. So, the deed must be takeh as 
a thoitgage and the rights of the parties 
Should -be regulated upon that basis. 
The learned Vakil for the respondents, 
however, seeks to support the judgment 
of the Subordinate Tudge mainly upon the 
grodnd that the landlord had taken possession 
of the holding and reniained ih possession 
for two years and the iortgagees took 
a fresh settlement from the landlord, tlie 
result being that the right ef the moft- 
gagors has been extinguished and the mort- 


gagees have acquired a new title which the. 


plaintiffs are not erititled to rédeem. The 
short answer to theit conterition seeins 
to be that the mortgagees were in possession, 
arid the dispossession of the mortgageés 
by the landlord, even asstuniing that it was 
done against their Will, cannot “by itself 
operate as adverse possession as ágainst 


the NE ding the continuance 
of the mortgage. Besides, the mortgagees' 
cannot by ‘suffering dispossession and 
. having taken a new title from the landlord 
affect the right of the mortgagors in the 
property of which they were put into posses- 
sion under the mortgage. The plaintiffs, 
therefore, have a subsisting right to the 
property which they are entitled to redeem 
under fhe mortgage-deed. 

It is, hgwever, urged by the mortgagees- 
respondents that, ürider the terins of the 
deed, the. mortgagors were bound fó pay 
rent,to the landlord but they had omitted 
to make the payment and that they,.the 
mortgageés, had paid the rent, although 
they were not bound to do šo iitider the 
terms of the coritract contained inthe mort- 
gage-bond. If that be so, the rmiortgaágees 
are entitled to add such amount to thé tött- 
gage-money aiid also to interèst under the 
terms of section 72 of the Transfer. of: 
Property Act. 

The appeal, therefore, must be silowed, ' 
the judgment and the decree of the Court 
of Appeal below set aside and the case 
sent back to the Trial Court for making a 
redemption decree under the law after 
finding out the sum or sums which the mett- 
gagees are entitled to recover from. the 
mortgagors in addition to the amount 
payable under the  mortgage-deed, 


which the mortgagees had to pay for the, 


purpose. of preservation or management 
of the property in excess of what they were 
bound to payeundeg the terms cof the deed; . 
The plaintiffs-appellants are "entitled . tg . 


their costs in this Court, and in the lower ` 


Appellate Court. The Costs, of. the Trial 
Cofirt will depend upon the sum "which is 
found to be payable by the mortgagors for 
the purpose of redeeming the property; ang 
the mortgagees will be entitled to such costs 


which wil] depend upen the sum so found: , 


Augus; io, 1922.—The learned -Vakils 
on both sides pray that our otder as 
regards the costs of the Court ofe first 
instance may be varied by directing. 
that each party, do bear its own costs in. 


(ry 42 Ind. Cas. 642; 44 I. A. 236: 22 C. W, N. e that Court., As "both sides agtee to this; 


257; 15 A. L. J. 825; 33 M. L. J. 648; 3 P. L. W. 
185; 6 L.W. 777; 23 M. L. T. 36; 27 C.L.J. 175; 20 
Bom, L. R, 278; (1918), M. W. N. 300; 45 C. 320; 
9 L. B. R. x14; 11 Bur. L. T. 2x (P. (b), 
eee. *49: 4 C. W. N. 153; 2 Bom. L. R. 523; 
27 1. A. 58; 7 Sar. P, C. J. 601; 9 Ind. Dec. (w. s.) 
1130 (P. C). 


we modify our order accordingly and ciregte 
that tbe parties do bear their own costs 


in the Trial Court. 
e deu Appeal allowed: 
BiN, ., ... Order as do costs. modified. . 


9: 
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ABDUL WAHID D, MUNICIPAT, BOARD, ALLAHABAD, ,* 


 ALLAHABAD HIGH COURT. 
CIVIL Revision No. 36 oF r922. 
‘January Io, 1923. 
Picea: Sir Grimwood Mears, Kr., Chief 
Justice, and Justice Sir P. C. Banerji, Kr. 
'" - ABDULWAHID—APPIICANT 


VEYSUS 
THE MUN ICIPAI, BOARD, ALLAHABAD 
^ —OPPOSITE PARTY. 1 


U. P. Municipalities Act (II of 1916), s. 326 
~ Act done in official capacity—Refysal to pay 
amount of bill—Suit to vecover amount— Limitation 
terminus a quo. 

‘Where some members of a Municipal Board, 
Sitting ina matter concerning its finances, dis- 
allow anitem from a bill, suchrefusal is a matter 
which concerns the carrying out of the duties 
of the Board and amounts to an “official act,” 
Within the meaning of section 326 of the U. P. 
Municipalities Act, and an action for the 
recovery of the sum “so deducted must, under 
section 326, in order to succeed, be brought within 
six months from the date of the refusal. 


Civil revision from an order of the 
Judge of the Court of Small Causes, Allah- 
abad, dated the 4th February 1922. 


“Mr. P. L: Banerji, for the Applicant. 
D. K.N. Katju, for the Opposite Party. 


i . JUDGMENT. —In the early part of the 
year 1918 the Municipal Board of Allahabad 
wanted certain huts of a temporary nature 
built in order to afford temporary accommo- 
dation for the persons who would, in the 
ordinary course of events, attend the Magh 
mela of that year. The Board entered 
into contracts with tne “Abdut Wahid and 


he carried out certain work. When the 


time came to examige his bills, the Engineer 
to the M{nicipal Board was of opinion that 
Abdtl Wahid was claiming for work which 
in fact had never been ordered, and that, 
on, other groundseas well, there were certain 
items open to objection, and that the 
claim of Abdul Wahid, which wag for some 
Rs. 827, should be reduced by Rs. 350. 

A notification to that effect was sent to 
Abdul*Wahid on the 14th of August 1918, 
the Board supporting the Engineer with 
regard to the striking out ef the Rs. 350. 
In 1920 Abdul Wahid having commenced 
ne action went away on military service. 
On the r2th of January 1922 he commenced 
an action in the Small Cause Court for a 
sum of Rs. 390, Rs. 40 of this amount was 
for.return of deposit, a matter with which 


" Board to pay Rs. 350. 


we are not concerned. In the ordinary 
course, having regard to the fact that 
Abdul Wahid was on military service, 
the action, if it was governed by ordinary 
tules of limitation, would be within time. 
The Municipal Board, howewer, took the 
point that, under section 326 of the United 
Provinces Municipalities Act, the suit brought 
by Abdul Wahid ought to have been 
commenced within six months from the 
date of their refusal to pay. The Judge 
of the Small Cause Court came to the con- 


clusion that that was a fatal objection to 


the claim of Abdul Wahid and dismissed 
it. The matter has come up before us in 
revision and we have been feferred to the 
exact words of the section. Thè gelevant 
words are: “No suit shall be instituted 
against a Board in respect of an act done in 
its official capacity, unless such action be 
commenced within six months next after 
the accrual of the cause of action.” Now, 
the cause of action was the refusal by the 
The refusal by the 
Board was determination by certain gentle- 
men sitting as a Board in a matter which 
concerned the finances of the Roard, which 
concerned the proper carrying out of the 
duties of the Board, and cannot be otherwise 
described than as an ' official act." The 
Iingineer officially reported to the Board 
his opinion that Rs. 350 ought to be “stack 
off the bill; certain gentlemen duly elected 
to the Municipal Board approved that 
recommendation of the Engineer and decided 
it should be carried into effect and Rs. 350 
withheld. That refusal was clearly, in 
our opinion, an act done by the Board in 
its official capacity ; and, therefore, for the 
refusal to pay the sum of Rs. 350, Áhdul 
Wahid ought to have commenced his action 
within six months from the date ot the refusal. 
We are, therefore, of opinion that the 
déeision of the learned Judge of the Small 
Cause Court is right and that this applica- 
tion for gevision must be rejected with 
costs and fees on the higher scale. 
W. C. A. o : 
Application rejected. 


e g^ ge " 
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, JHARAP RAI 7, JAINT RAI, 


ALLAHABAD HIGH COURT. 
SECOND Civi APPEAL No. 1380 OF r921i. 
February r9, 1923. 

Present -—Mr. Justice. Daniels. 
JHARAP RAI—PLAINTIFF—APPELLANT 
VEYSUS 
JAINT RAL AND OTHERS—-DEFENDANTS— 


RESPONDENTS. 

Limitation Act (I X of 1908), Sch. I, Aris 145, 
144— Adverse possession— Burden of proof. | 

In a suit for recovery of immoveable property 
where the plaintiff alleges dispossession by the 
defendant it is Art. 142 of Schedule I to the Limita- 
tion Act that applies and not Art. 144. [p 
1033,.col. 2.] 

Mohima Chunder Mazoomdar v. Mohesh Chunder 
Neoghi, 16 C. 473; 16 I. A. 23; 5 Sar. P. C. J. 321; 
8 Ind. Dec. (N. s.) 312 (P. C.), followed. 

Secretary of Stare v. Chelikani Rama Rao, 35 
ind. Cam. 902 ; 39 M. 617 ; 3x M. L. J. 324; 20 C. 
W. N, x311; (1916) 2 M. W. N. 224 ; 14 A. L. J. 
II14:20 M. L. T. 435: 4 L. W. 486; 18 Bom. L. R. 
‘1007; 25 C. L. J. 69; 43 I. A. 192 (P. C) and Jar 
Chand v. Girwar Singh, 52 Ind.Cas. 366; 41 A 669; 
IJA. L. J. 814, distinguished. 

Possession which can be referred to lawful title 
Should be so referred. "Therefore, where there is 
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sabe noe l 
of the Limitation “Act ande that, as there 
was nothing.to show that the plaintiff has 
been in possession within Ig years, his suit 
must fail, e 

In appeal it is contended that the case was 
governed by Art. r44 and . the ruling 
of their Lordships of the Privy Council in 
Secretary of State v. Ckelikani Rama Rao (1), 
and 
Singh (2) have been referred to. It appears 
to me thgt there is a tendency on the part 
of some Courts to give too wide an extension 
to these decisions. Both were cases falling 
definitely under Art. 144. In the Privy 
Council case the area in dispute had arisen 
in the bed of the sea near the mouth of a 
river, and in the case in, this Court the 
plaintiff's case was that the defendant was 
a mere licensee on behalf of the plaintiff. 
In cases to which Art. 142 applies, that 
is to say, cases in which there has been a 
dispossession of the plaintiff, the ruling 
of the Privy Council in Mohima Chunder 


nothing to show the unlawful ouster of the plaintiffe Mozoomdar v. Mohesh'Chunder Meoght (3) 


from the land, his suit for possession must fail [p. 
1034, col. 1] 

Second appeal against a decree of the 
District Judge, Ghazipur, dated the 
roth August 1921. 

Mr. U. S. Bajpai, for the Appellant. 

Mr. N. Upadhtya, for the Respondents. 


JUBGMENT.—This appeal arises out of 
a Suit originally brought for possession of 
I higha and 2 biswas of sty land. The First 
Court decreed it to the extent of II biswas 
I7 dhurs. The lower Appellate Court has 
dismissed it. The findings of the Court 
below are these:—The parties are joint 
owners of an unpartitioned tillage. They 
are in separate possession of sir plots. They 
cultivated two adjoining plots, Nos 1209 


and 1210, the latter being in the possession 


of the plaintiff. This was in 190r (Fast: 
1308). At the time of the suit the defendant 
was in possession of ro biswas in No. 1210 
which has been formed into a separate 
sub-plot. There is no proof whatever as 
to when this change took place, the allega- 
tion in the plaint being that the plaint:ff 
was originally én proprietary Eod 
Of this area, and that» the defendant ha 

dispossessed him by encroaching on the 
plaintiffS8 land to the extent of the area 
claimed. The learned District Judge held 
thot the case was governed by Art. 142 


still holds good. In this case there certainly 
was an allegation on the plaintiff's part 
that he was originally in possession and 
had been dispossessed. 

There is, however,. another ground .on 
which the decree of the Court below can be 
supported and it has been supported by 
the respondents’ learned Counsel." On the 
findings of the Court below this is not a 
case of adverse proprietary possession at all. 
The village is undivided and the ownership 
of other co-ghareys ig not affected by the 
fact that one co-sharer culttvates certgin 
land as sir or khudkasht; He is liable to 
account to the other Proprietors for such 
lánd at the distribution *of profit% In 
"this case it is the finding of the Court b&low 
that the ownership of the village is joint, 
though the parties are in separate possession 


of their gv. All that, has happened’in this, 


case, so far as the record shows, is that at 
some time after 1901 the plaintiff has ceased 
to cultivate this particular portione, of plot 
"No. I2IO as his sir and the defendant has 


(1) 35 Ind. Cas 902; 39 M. 617; 3r M. L. Jf. 
324; 20 C. W. M 1311; 1916) 2 M. W, N 224; 
I4 A. L. J. 1114; 20 M. L. T. 435; 4 L. W. 486: 
18 2 m. L. R. 1007* 25 C. L. J. 60; 43 I. A. 192 
B.C. l 
: 3 52 Ind, Cas. 366; 41 A. 669: 17 A. L. J. 814. 

gi 16 C. 473; 161. A. 23; 5 Sar P. C. J. 321; 
8 Ind. Dec, (N. S.) 312 (P. CJ).- ` dee 


this Court in Jat Chand v. Girwar | 


m 


e 
1/34 * : 
AJUDHIA PRASAD V., GOBIND PRASAD, A 
begun *o. cultivate ite Possession which 
can be-referred to. lawful title should be 
so referred, and according to the finding 
of the Court below there is nothing to show 
that there has been any thlawful ouster 
of the plamtiff from this land. It appears 
t» nme, therefore, that the decree of the Court 
below is correct and I dismiss the appeal 
with costs. 


M; A. A. Appeal dismissed. 


P 
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ARLAHABAD HIGH COURT. 
SECOND CIVIL APPEAI, No. 331 OF 1922, 
December 15, 1922. 

Present :—Mr. Justice Rafique and 

Mr. Justice Piggott. | 
AJUDHIA PRASAD--DECREE-HOLDER— 
APPELLANT 

N VEYSUS 

GOBIND PRASAD—JtpcmMENT- DEBTOR 
: — RESPONDENT. 
. Pre-empltion—Decree ordering payment out of 
Court—~Payment in Treasury without informing 
Couri— Decree whether complied with. . 

In a pre-emption suif a decree “vas obtained 
ung the plaintif was to pay to the defendant 


_ within thirty days a specified sum ; in the event of 


the latter gefusing to? accept the money when 
tendered; the plaéntiff was given the option of 
depqgitiug it in Court. The plaintiff did not tender 
the money ‘out of Court. The defendant, weil 
within the period lasted by the decree; applied 
to the Court that the plaintiff was present with - 
the.money and that he might be asked to make 
ethe payment. The plainfifi, however, ewes not 
to be «bound when called but*he deposited the 
money, which he had been ordered to pay out of 
Ccurt, in the Treasury on the same day, without 
inlorminb the Court of the deposit or asking it to 


ísstte notice to the defendant that the money was” 


lying to his credit in the Treasury: —. —— 

~ Held, that there had not been amy effective com- - 

pliance with the provisions of the-decree. [p: 1035, 

c61s 1.] : 9» is E 
Execution second appeal against’ A 

decreé óf the Subordinate Judge, Basti, 

dated the 28th january ł922.. 
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Dr. S. N. Sen, for the Appellant. 

Dr. S. M. Sulaiman and Messr Jang 
Bahadur Lal and S. P. Sinha, fot thé Ee- 
spondent. - 

JUDGMENT.— This is a sécénd appeal 
by the plaintiff decree-holder iñ à pre: 
emption suit. The decree was en a compro- 
mise. The plaintiff was to pay to the decree- 
holder. within thirty days a specified 
sum. Inthe event of the defenáant-vendee 
refusing to accept the money when tendered, 
the plaintiff was given the option of deposit- 
ing the sum in Court. Failtiig stich payment 
or deposit within the period linfited, the 
suit was to stand dismissed. ‘The decree 
was passed on the 22nd December 1920. On 
the 2nd Februari t92f, the plaintiff asked 
the Court to execute the decree by putting 
him in possession of the property. On 
the gth February 1921 the opposite party, 
Gobitid ‘Prasad, objected that the money 
had neither been: paid nor tendered within 
the period fixed. ‘The Courts below; after 
taking some evidence, have held that the 


“plaintiff, Ajudhia Prasad, never tendered 


the money to Gobind Prasad out of Court, 
but that he did deposit it in Court within 


‘the period of 30 days limited by the decree. 


Both Courts have held, as a question of 
interpretation, that this deposit was not 
a sufficient compliance with the terms of 
the decree. The appeal before us is hy the 
plaintiff Aiudhia Prasad. -If we had merely 
to -decide the point as it has been put in 
the iudgment of the lower Appellate Court, 
we might have felt some little difficulty, 
but, on an examination of the record, we 
are sati8fied that the appeal must fail: 
The question gs to what actually happened 
in the interval between the passing of the 
decree and the application of the 2nd Febru- 
ary I021 is a little complicated by the fact 
that the Courts below have disbelieved 
Ajudhia Prasad’s orai evidence as to a 
tender made out of Court. The record 
does, however, establish certain facts. On 
the 12th january 1921, well within the. 
period limited by the decreg, Gobind Prasad 
presented to tke Court an application 
to the effect that the plaintiff; Ajudhia, 
Prasad, was present with the money whiclt. 
he had been required to pay, and he asked . 


that payment might be made and a receipt. 


handed over in the presence of the Court: 
Upon this fhe Court Officer called. for Ajudhia, 
; a p 


Vel yt} mE ° a n 
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Prasad, but he was not to be.found. The 
Court then ordered Gobind Prasad's petition 
to be filed. We know also that, ‘on that 
very same day, namely, the 12th January 
rgzr, Ajudhia Prasad went to the Treasury 
and there deposited, to the credit of Govind 
Pras#il, the money which he had been direct- 
ed to pay out of Court. He never informed 
the Court that this money had been sè 
deposited, or asked the Court to issue 
notice to Gobind Prasad of the fact that the 
money was lying to his credit in the Treasury. 
On this state of facts it seems sufficient 
to say that there had not, in our opinion, 
been any effective compliance with the 


provisions of the decree. This appeal, there- 


fore, fails and we dismiss it with costs. 
includifig fees in this Court on the higher 
scale. l 


No Ke 


Appeal dismissed. 


Acai marana 


PRIVY COUNCIL. 
APPEAL FROM THE MADRAS HIGH Court. 
e November 30, 1922. 

e Present -—l,ord Buckmaster, Lord 
Phillimore, Sir John Edge, Sir Lawrence 
Jenkins, Kr., and Lord Salvesen. 
CHALIKANI VENKATARAVANIM 

= GARU AND OTHERS— APPELLANTS 
Versus vos 
SREE RAJAH VATSAVAVA VENKATA 
SUBADRAYAMMA JAGAPATI BAHA- 
DUR GARU AND OTHERS—RESPONDENTS. 
Mortgage with possession — Agreement by mori- 
gagor to pay fixed sum for expenses io be incurred 
by mortgagee, validity of-—Fixed payment $n 
yespect of variable charge— Tender— Formal tender, 
when unnecessary. * 
There is nothing to prevent a mortgagor from 
enteting into an agreement to pay tlie jnortgagee a 
fixed sum for certain expenses to be incurred by 
the latter when im possession of the property 
mortgaged to him. Such an agreement merely 
provides for a fixed payment in respect of a variable 
charge and is valid even though the amount ie 
not fixed so as to prejudite the mortgagee. [p. 


1036, col.e2.] 

The practice of the Courts is not go require a 
jarty to maké a formal tender where from the 
has it appears the tendér would have been a 
mere form and that the party to whom it was 

A ; 
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,CHALIKANI VENKATARAYANIM GARU v, VENKATASUBADRAYAMMA JAGAPATI, 


-Anstalment." 


* 
. 
. , ^ : - e 


made would have refused to accept “the? menty. 
[p. 1037, col. '2.] p M 

] Hunter v. Daniel, (1945) 4 Hare 420; 14 I,J. Ch.” 
7943 9 Jur. 520; 67 E. R. 712; 67 R.R.114, referred 


Appeal agaitist the judgment and decice 


. of the High Court of Madras (Abdür Rahim 


and Oldfied, JJ), dated the oth .adnd 21st 
November 1913, in Appeal Suit ‘No. 209 of 
1916, printed as 45 Ind. Cas. 437, modify- 
ing a €ecree of the Court of the Teniporary 
Subordinate Judge, Vizagapatam, in Origi- 
nal Suit ‘No. 30 of 1910, dated the 25th 
December 1915, | l 

Messrs. Upjohn, K. C., Narasimham and 
Rao, for the Appellants. ) 

Messrs. De Gruylher, K. C, and K. 
Brown, for the Respondents, 

l JUDGMENT. 

Lord Buckmaster.—Three questions are 

raised upon this appeal. They all arise 


out of the rights created under a mortgage- 


deed which was executed on the 2nd Match 
189i, in favour of the first plaintiff in the 
suit by the first defendant. The appellants 


ate assignees of the equity of redemption 


of that mortgage, and claim that in the 
accounts taken to determine the true amount 
due under the deed three mistakes have 
been made adverse to theit interests. The 
mortgage-deed itself is in a peculiar form. 
It is a mortgage with possession to secure 
the re-payment of Rs. 1,80,000 with interest 
at the rate of Re. I per cent. per month; 
the prinicipal of the debt is to be re-paid by 
sums of Rs. 10,000 payable year after year, 
beginnifg on the first February 1892 down 
to the first Éebrufry 1898, and on the rst 
February 1899 the entire balance 8f 
the debt and the intefest is to,be paid. 
These instalments are protected net merely 
sby the security of the mortgaged propasty 
but also by an express agreement in these 
terms: “We shall pay to fou at Tuni the 
principal according to the aforesaid in- 
statments*and thewholé of the interest upon 
the entire debt calénlated with refeteuce 
to the instalments, along with the. last 
There was a further agree- 
ment in the deed by which certain charges 
which wonid be incurred by the mortgagee, 
when in possession, wete fixed at the sum 
of Rs. 4,000 per afinum. ‘They are specifiéd 
as being the usual eartliwork repairs annually 
ane to canals, et¢.,.expehsés on account 
of the village héadmén, service Inams of 


è . 


: e 
Ux. 


, 1@th January 1594, 


. | * 
1036+ 


|. d 
village headmen, village deities, contingent 
Charges, and Other business expenses. The 
deedealso contained two further material 
provisions. "The first, that notwith- 
standing the arrangement by whi ch 
‘the mortgagee was to be put into 
possession, a lease was to be granted 
by him to the mortgagor for a period of 
two years, and the second, that if the pros 
visioris of the mortgage-deed as to re-Qelivery 
of the estate to the mortgagee by the mort- 
gagor at the expiration of the lease for two 
years were not carried out, the mortgaged 
estate should at the end of the time stand 
sold to the mortgagee for the entire amount 
due inclusive of the balance of principal and 
interest, and further, that the mortgagor 
should not sell any portion of the estate 
£o anybody except the mortgagee. Arrange- 
ments were also made by which the 
mortgagee was to pay all the necessary 
peishcush or quit-rent or land-cess, and a 
provision that if that should be raised 
there should be a further right on his part 
to recover the money from the mortgagor 
with interest as therein mentioned. What 
happeued consequent upon the execution 
of the deed was this: The lease for two years 
was duly granted to the mortgagor, but at 
the expiration of the term he did not pay 
the second instalment due on February rst, 
1893, nor did he re-deliver possession to the 
mortgagee. The mortgagee accordingly 
instituted a suit for recovery and possession 
aad for the amount of the second instalment. 
To meet this a sum of Rs. 15,000 yas paid 
iato Court by the appeljants eon behalf of 
tke mortgagor, but possession was not deli- 
vered up by him, and he was in fact in 
possessiof) at the time when the third instal- 
ment became due. , 

hortly before this date, namely, on the 
the mortgagor executed 
a sale-deed for Rs. x,60,000 for some of the 
mortgaged properties and a mostgage for 
Rs. 60,000 for the others*in favour of the 
appellants, and requested them to pay to 
the metteagee Rs.2,05,000, being the total 
Rs. 2,20,000 after deducting the Rs. 15,000 
already paid into Court. , The appellants 
accordingly, on the roth f'ebruary 1894, 
¢andered the Rs. 10,000, due on tbe rst 
February to the mortgagee, who refused to 
accept the money upon the ground that 


. there existed at that date a breach of the 
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bargain made by the mortgagor as tô re- 
delivery of possession, atd that consequently 
his acceptance might prejudice his rights. 
Their Lordships think that this is a mistaken 
view of the rights which the mortgagee 
possessed. The agreement for the pay- 
ment of the instalments of the morfgage- 
money is in fact the main obligation of the 
qmortgage-deed, and the whole of the other 
provisions, however extensive and  far- 
reaching they may be, are really nothing 
but the security to enforce this obligation, 
The acceptance of Rs. 10,000 due on the 
Ist February 1894 would notehave pre- 
judiced the mortgagee in any way in the 
claim he had then pending against the 
mortgagor for possession, arfd their Lord- 


ships think there was consequently go justi- 


fication for his refusal of the tender. The 
fact that the tender was nine days after the 
due date is, of course,imniaterial; accordingly, 
in taking the accounts , interest on the sum 
of Rs. 10,000 according to the terms of the 
deeds must cease to be charged against 
the mortgagor from the roth Februay 
1894. 

On the 13th July 1894 the mortgagee 
obtained a decree for possession, and enter 
ed in pursuance of its terms, so that the 
agreement for the annual allowance of 
Rs. 4,000 for the particular payments to 
which reference has been made became 
operative, and the next question is as*to the 
validity of that agreement. It is urged on 
behalf of the appellant that it gives the 
mortgagee a collateral advantage under the 
decd which he is not entitled to exact, 
but their Lordships think that that con- 
tention cannot be supported. The truth 
is that it is & fixed payment to be made in 
respect of a variable charge, and 
though it may be assumed that the amount 
was not fixed so as to prejudice the mort- 
gagee, there is nothing to prevent the mort 
gagor and mortgagee entering into a bargain 
as to what sum should be charged annually 
for expenses that may or may not exceed 
the agreed figure. They, therefore, think the 
objection to the Rs. 4,000 cannot be main- 
tained, 

e There remains what is &fter all the most 
serious part of this appeal, and itis the claim 
that, in February 1899, tbe appellants 


" were willifg and offered to make a tender 


of the whole of the outstanding principal 


Vol. 7t] 


INDIAN CASES. . 


* CHALIKANI VENKATARAYANIM GAPL V. vENKATASUBADRAYAMMA JAGAPATI. `, 


and. interest, but “that the mortgagee so 
acted as to excuse the actual tender being 
made, and that in consequence there is no 
longer any right on the part of the mort- 


gagee to debit interest in the mortgage . 


accounts fram that date. This controversy. 


depends upon the true meaning to be’ 


placed on two important letters. The 
first is written on the ryth January 1899, 
by the appellants to the mortgagee. 
It refers to the mortgage and the 
assignments, and points out that the balance 
of the monies payable by them to the 
mortgagor in respect of such trausaction— 
which appear to be stated erroaeously at 
Rs. 2,25,000 Susteaa of Rs. 2,05,000— had 
not bgen paid over but left with them 
fer satisfaction of the moitgage-debt, 
and concludes in this way: “It is 
requested that, on receipt of this letter, 
the amount becoming due to vou by that 
date from the estate may be made known 
at once, Soon after receipt of your letter, 
we are ready to send respectable men with* 
money and get there-payment of the amount 
of your debt made iu full in the forenoon 
ou the due date. Your reply is requested.” 


Both the Subordinate Judge and the High: 


Court Judges, before whom this case has 
been heard, have come to the conclusion 
that that was not a bona fide offer on the 
pagt of the appellants. They say that they 
had not at that time either the money or 
the control of the money that would have 
enabled them to meet the tender of the 
large amount that was due upon the mort- 
gage-deed. Their Lordships thinke for rea-: 
sons that will presently appear, that it 
is not necessary to consider that question. 
Itis very difficult indeed to say whether 
or no a man will be able to have 
control of money at a future date, and the 
real question to be determined here is nbt 
whether that money was within the power 
of the appellants, but whether the mort- 
gagee in the letter he sent in angwer to the 
offer deünitely and unequivocally refused 
to accept the imoney were it tendered. 
Before reading this reply it 1s well to bear 
in mind what has been stated by Vice-Chare. 
cellor Wigram in the case of Hunter v. 
Daniel (i) as to the true position in such 


(1) (1845) 4 Hare 420; 14 ly. J. Ch 194; 9 Jur. 
520; 67 E. R: 712; 67 R, R. 314. E 


price is vested ig us." 


a case. He there says: “The practice ot the 
Courts is not to require a party to make - 
a formal tender where from the facts stated 
in the Bill or from the evidence it appears . 
the tender would have been a mere form 
and that the party to whom it was made 
would have refused to accept the money." . 


Their Lordships think that that is a true - 
and acfurate expression of the law, and the. : 


question, therefore, is whether the answe: 
that was eent on behalf of the mortgagee: 


amounted to a clear refusal to accept the ` 


money. The letter is dated the 28th of Feb-. 
ruary I899, and is in part in the from. 
of an argument, and tbe substantial part 
is as set out in the record in these words :— . 
“Asin the face of the suit instituted , 
by us of late in the District Court of Vizaga- . 
patam against the proprietor for possession . 
of the entire proprietary .estate of Uratla 
held by us under the terms of our possessory 
mortgage-deed, yon have purchased. from . 
the proprietor, as you have stated, during 
tbe pendency of that suit and subsequent . 
thereto, with full knowledge of the condi- 


tions, etc. of our possessory mortgage- . 


deed, and yet in contravention of the same. 
and without necessity, a considerable por- 
tion of the estate at different times for 
Rs. 2,40,000 in favour of yourself and. 
others, there is no need for us to pay any 
of those amounts you state under that. 
head, inasmuch as the right to purchase 
that estate for that sale price has: vested 
in us,” e a E 
- The explawation,of the earlier part of that 
paragraph is due to the provisions contaig- 
ed in the deed which prohibit, so far- 
aş they had the power, just such*a trans- 


action as that which had taken place. “The 


latter part of the letter is unfortunafely 
an obvious mistake or misprint. Eithegit 
should run, ''there is no need for us to 


receive, "sor “ there is mo need for you to pay, 


us any of those'amounts you state under 
that head." The better reading in favour 
of the appellants is the latter, '' there is 
no need for you to pay any of those amonntg 
you state undey that head, inasmuch as the 
right to purchase that estate for the sale 
Accepting this as 
the true reading, the meaning of the letter . 
in their Lordships’ mind is this, that the 
tights which the mortgagee had 
conferred upon him have vested in him the 
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whole of the estate, and that consequently 
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of the appeal, aad they will humbly advise 


the mortgage is at an end. It was an erroue- His Majesty accordingly. 


ous view based upon invalid provisions in 
the deed, but it bv no means followed 
from that that if, in fact, the tender had 
been made of the whole of the principal 
money and interest which was due up to 
that date, the mortgagee would not have 


` accepted it, and it is remarkabie that in 


the ‘latter part of the letter he continues 
in these words: “In reply to the letter, 
dated. r4th ultimo, from the proprietor 
about the balance of demand after payments 


made, on the proprietary estate of Kota ` 
Uratla, we informed him on the 27th in-- 


stant, thatthe amount of debt due under 
our said deed was Rs. 3,19,946-2-2." Now, 
upon the view that this letter was intended 
to exeuse the mortgagor from making any 
tender at all under: the deed, 
could have been no possible reason for 
stating what the amount was that was to 
bepaid. The fact is that this letter contains 
a reason why the tender is unnecessary, 
but the reason was wrong, because the right 


. to buy according to the terms which the 


there : 


mortgage-deed contained was a right which - 


was not enforceable in-law. But it is 
on that hypothesis that ‘they say 
there is no need for payment to be made. 
If this were not accepted as correct, there 
is nothing to relieve the appellants from 
making the tender. ‘Their Lordships 
are unable to construe the letter as equiva- 
fent to any such clear 
mortgagor of,his obifgatien to tender the 
meney as is required in order to justify 
him in not having presented it for receipt. 
From thah timeeto this nothing has in facf 
been “tendered. No money has been paid 
into Court, and no effort on the part of the 
moetgagor has b@en made to satisfy his 
obligations under the deed. Their Lord- 


release $0 the- 


os 


ships, therefore, think? that the appellants - 


must fail upon that part of his appeal. 


It -follows, therefore, that the appeal suc-- 
ceeds,-But succeeds only to a very limit-- 


ed extent; but though it is small in rela- 
tion to the part in respect «f which he 
fails, he does obtain some substantial re- 
Jit which could not have been obtained, 
without coming before this Board, and 


_their Lordships, therefore, think, having 
considered: ali the circumstances, that he- 


ought to have one-half of the taxed costs 


N` H. Appeal allowed. 

Solicitor for the Appellants :—Mr, E. 
Dalgado. 

Solicitor for. the Respondent :-——Mr, 


Douglas Grant. 
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ALLAHABAD HIGH COURT. 
LETTERS PATENT APPEAL No. 117 OF 1021. 

| February 9, 1923. 

Present :—Sir Grimwood Mears, Ki., 
Chief Justice, and Justice Sir P. C. 
Banerji, Kr. 
HAZARI LAL AND ANOTHER—PLAINTIFFS 
—~APPELLANTS 
Versus 

NIMAR AND OTHERS—DEFENDANTS 

—RESPONDENTS. : 


Landlord and  tenant—Grove-holder allowing 
land to remain waste for 12 years— Abandonment. 


If a grove-holder cuts down the grove trees and 
allows the land to remain waste without 
trees or cultivation thereon for upward of 12 years, 
it amounts to abandonment and his descenflants 
are not entitled to take possession of the lafd 
and re-plant a new grove thereon without the 
permission of the zemindar. ~ 


Letters Patent Appeal from a judgment 
of Mr. Justice Gokul Prasad, dated the 2nd 
July 1921. | 

Mr.. P. L. Banerji, for the Appellants. 

Mr. A. P. Dube, for the Respondents. 


JUDGMENT.—This appeal must succeed. 
The fact is that there was a grove, some 
18 years ago, on land properly in the posses- 
sion*of the ancestors of the defendants as 
grove-holders. ‘Those trees were cut down 
and the greve-holders abandoned the land 
which thereupon reverted fo the zemindars. 
For upwards ^f 12 years the land remained 
as waste—there were neith 
tNation-upon it. Ata period which is ders 


tainly from three to six years prior to the 


commencement of the suit, the defendants 
planted certain trees on the groves. "They 
are the de$cendants of the original greve- 
holders. We are -ofe opinion that that fact 


fa 


trees norcul- | 


$ 
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gives them no preferential right or differen- —Disirict Judge conduching election inynuiry wheiher 


tiates them in any way from any other - per- 
son who might have come in and planted’ 
` trees: without the permission of the zemindar.: 
They had no right to come upon the land 
after its abandonment by their predecessors- 
in-titfle. The learned Judge in this Court 
says that, “ as the matter stands, the, plot 
in question is now covered with trees, " 
(as to thatthere is no doubt; they were, 


however, found to be of quite recent planting): 


“dnd cannot be said to have quite lost the 
character of a grove;" We are obliged 
to differ from him, because we believe the 
history of the land for the past 20 years 
to have beenz-and as found by the lower 
Appellate Court—first a grove, then land 
abandomed for upwards of 12 years and 
lying waste; then re-occupied by the descend- 
ants of the original grove-holders and trans- 
ferred into a newly planted-grove. In these 
Circumstances, the zemindars -who have 
brought the action are entitled to the relief 
originally. claimed by them, and we allow 
the appeal, set aside the decree of this Court 
‘and restore that of the lower Appellate 
Court. The appellants will have their costs 
of both hearings in this Court. 


M, A, A. Appeal allowed. 


| : 
MADRAS HIGH COURT. 
Cry, Revision PETITIONS NOS. 341 AND 
DE 342 OF 1922 ü 
| AND 


Ctviz MISCELLANEOUS PETIMIONS Nos. 1869 


.- AND. 1670. OF - 1922.. : 

. September 18, 1922. .  ... 
Preseni.-—Mrz. Justice Krishnan and 
.Mr. Justice Venkata Subba Rao. | 
. C. K.. RAMASWAMI GOUNDER-—- . 
- RESPONDENT NO. I—PETTPIONER ` 
` * YENSUS 


~ 


MUTHU VELAPPA GOUNDER AND ' e 


OTHERS—RETITIONERS, NOS. I AND 2. . 
-RESPONDENT NO. :2— RESPONDENTS; : +. 
Madras Local Boards Act (XIV offtg2o), ss. 
57, 199, Ssh. X, v. xo— Taluk Board—Egchon of 
Presideni--Quigoing President, term of, extension of 


-> Section. 57 of 


 jürisdiction. 


persona ` designata or Court— Finale of . ordes? 
deciding- election disputes— Revisios —Quesfion ` of 
law “affecting jurisdiction —M atertal. irzogularity— 
Civil Procedure e Code (Act V of.1908), s. 115. ^ 
the Madras Local Boards 
Act and. -the Rules. for deciding election 


disputes . which provide that the decisions 
of the District Judgeare ‘‘final,’” prohibit 


only a right of appeal to the High Court and."do 
not barjg right of revision ; when revisioral powers 
are inténded to be taken away.it.must bẹ done 
by express words to that effect. [p. 1045, col, 17] 
_ A Districé Judge acting under the Rulés framed 
nder section 199 of the Madras Local Boards 
Act for decision of election disputes is not a 
“persona designata" but a Civil Court exercising 
judicial functions and is subject to the superin- 
tendence of the High Court in its revisional 

When jurisdiction is given to a Court, without 
defining the procedure to be followed it will attract 
the ordinary procedure of that Tribunal. When 
any existing Tribunal is given a right to determine 
certain matters, the presumption is that that 
Tribunalis to determine such matters as a Court: 
The party who contends that the matters referred 
to the Tribunal were not referred to it as'a Court 
of Law must make good that position. In, such 


ecases the jurisdiction of the Tribunal is” enlarged 


but all the incidents of such jurisdiction, including 
the right of appeal from its decision, remain ‘the 
[p- 1045, col2; p. 1052, col. 2; "p. 1053; 
col. rj] | - a Gk 

N NER Telephone Co. v. Postmaster-Genera}, 
(1913) A. Ci 546 at pp. 560. 562; 82 L. J-K BY 
1197; 109 L. 1. 562; 57-9. J. 661 ; 29 T. I. R, 637, 
Balakrishna Udyar v, Vasudeva Atyay, 4o- Ind, 
Cas. 650; 40 M. 793; 15 A. L. J. 645: 2.P: L. W. 
101; 33 M. L. J. 69; 26 C. L. J. 143; 19 Bom. 1. 
R. 715; (1917) M. W. N. 6285-0 E. W.:50; 22. C. 


W. N. 50; rr- Bur. L. T.48;44 1. . A. 261. (P... €); 


~ 


Vasudeva Aiyar v Devasthanam Committee cof. 


Negapaiam, 21 Ind. Cas. 45x; 38 M. 594; 14. Mol; 
T. 354; (1913) MaW N. $42; 95 M.L. J. 530, Minak~ 
shi Naidu `y. Subramanya Sastr?, xy M. “26; 
14 I. A160; 5 Sar. P. C. J. 54; 11 Ind. Jur. 39374. 
Ind. Dec. (N. 5.) 18 and Mumicipality. of Belgaum 
v.Rudrappa, 34 Ind. Cas: 213.40 B, 509 gt:p. 512; 
18 Bom. L..R. 340, considered. : e 

.* Balaji -Sakharam Gurav va Mervanjt -Nowsofi, 
vaghavalu Pillai ve ‘Empero® 25 Ina: Cas 
345; 38 M. 581 ; 16. M. L. T. x28 ; 27 M. L. J. 227; 
15 Cr. L. J.. 393, distinguished. ~~ -^' -~ 
"When a section says that a certain order sball 
be final it.only means andistends that it shall 
not be.open to appeal, and the intention is not 


to take away the revisional powers, Fihality 


can be attached only to orders passed with juris- 

diction,' as those passed without jurisdiction are 

in reality nullities. Sp. 1045,.col t] ^" . . 
Matangini. Debi v. Gwish o Chunder Chongdat, 


Corporation of Madras, 16 ind. Cas: 97r; 38° M, 

1; 12 M. L. T. 469; 23 M. L. J. 531 ; (1912) M, W. 
N. 1162, relied ón." , 

An exor ..of : Jaw 

i i 

2 + 


21 B. 279; 11 Ind. Dec... @ S y. 189 and Kijia-. 


o €. 619; 7 © W. N, 433, and Valle’ Ammal v.a * 


which affects ., the 
as ree ee an te 
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jurisdiction of a Court is *; ground for inter. 
ference in revision under section ri5 of the Civil 
Procedtire Code. To assume jurisdiction to do 
a certain act by taking an erroneous view of 
the law, when there is really no jirisdiction, raises 
a case for interference under section 115 of the 
Civil Procedure Code. [p. 1046, col. 2.] 
Vuppuluri | Atchayya v. Sri — Konchumarti 
Venkata Seetarama Chandra Rao, 18 Ind. Cas. 
555; 39 M. 195; 13 M. L. T 60; 24 M. L. J.112, Reg. 


v. Manchester Justices; (1899) 1 Q. B. #71 ag p. 574; 
` 68 L. J. Q. B. 358; 63 J. P 360; 47 W. R. 410; 
80 L. T. 531, Hindley v. Joynarain Marwari, 


54 ind. Cas. 439; 46 C. 962 24 C. W. N. 288, 
Balakrishna Udayar v. Vasudeva Iyer, 40 Ind. 
Cas. 650; 40 M. 793; 15 A. L, J 645; 2 P.L. W. 
101; 33 M. L. J. 69; 26 C. L. J. 143; 19 Bom. L. 
R. 715; (1917) M. W. N. 628; 6 L. W. 501; 22 C. 
W. N. 50; 11 Bur. L. T. 485 44 I. A. 262 
(P C.) and Sundaram v. Mamsa Mavuthay, - 63 
Ind. Cas. 937; 44 M. 554 40 M. L. J. 497; 13 
L. W. 498 ; 29 M. L. T. 269; (1921) M. W. N. 272 
(F. B.), relied on. 

Sheovraj. Nandan Singh, In the matter of, 18 C. 

290; 9 Ind. Dec. (N. S.) 193, Skew Prosad v. Rama 
Chunder, 23 Ind. Cas 977; 41 C. 323, Amir Hassan 
Khan v. Sheo Baksh Singh, x1 C. 6; x1 Y. A. 237; 
4 Sar P. C, J. 559; Rafique and Jackson's P. C5 
N. 83; 5 Aud. Dec (N. $.) 760 (P. C.) and Manisha 
Evadi v. Siyah Koya, 1x M.220 at p. 228; 12 Ind. 
Jur. 49; 4 Ind. Dec. N. $. 153, explained and dis- 
tinguished. 
' The legal effect of rule ro-of the Rules in Sche- 
dule X of the Madras Local Boards Act of 1920 is 
to extend the term of office of the outgoing Presi- 
dent of a Taluk Board as.such till the election 
or appointment of a new President under the 
new Act,and not to extend: the President’s term 
of office as a member of the Board. 


Where, on & petition by a defeated candidate 


* at an election for Presidentship of a Taluk Board, 


* 


. the District Judge set aside the election on an 


erroneous;view of the law as to the eligibility of 
the successful candidate to stand for election and. 
E the d&feated candidate as the duly elected, 
resident in contravention of the Election Rules, 
without giving the oer candidate an opportunity 
to prove gilegatipns of corruption; etc., under the 
. * 
, “Held, the Judge acted with material irregularite 
in the exercise of his jurisdiction and the order 
Was liable to be se? aside in revision. 


IN C. R: P. Nos. 341 AND 
" 342 OF Ig22. ° 
Petitions under section 115 of Act V of 
I908 and sections 106 and 107 of the Govern- 
ment of India Act, praying the High Court 


to revise the orders of the District.Court, ` 


Coimbatore, in O. P. N$s. 47 and 5r of 
1922 respectively dated roth April 1922. 
IN C. M. P. Nos? 1869 AND 1870 
aa cd OF 1922. 

Petitions praying that, in the circumstan- 
ees stated in. the affidavit filed with Civil 


e 


Miscellaneous Petition No. 1869 of 1982, 
the High Court will be pleased to issue 
writs of certiorari to the District Court, 
Coimbatore, for the production of the re- 
cords in O. P. Nos. 47 and 51 of 1922, 
on thefile of the said Court and to quash 
the proceedings and order im the ,said 
O. P. Nos. 47 and 51 of 1922. 
_ Mr. A. Krishnaswami Aiyar, for the Re- 
spondent, took the preliminary objection 
that no revision lay. ''District Judge” in 
the rules is only persona designata. She 
order is also final under the rules. « < 
Messrs. S. Srinivasa Atyangar, S. 
Muthiah Mudaliar, K. Krishna Bharatı and, 
K. Ramaswami Gonder, for the* Petitioner.— 
The rules for decision of election disputes 
do speak of the District and Subordinate ` 
Judge, but that does not render him a. 
“ persona designata.” The words “ Court” 
and " Judge” are used loosely through- 
out the Act. Section 3 of the Indian Evi- 
dence Act defines “a Court" as including 
all Judges and Magistrates authorised to 
take evidence. The District Judge was a. 
Court. Whereadditional powers are intended. 
to be conferred on an existing Tribunal, it. 
is a case of supplemental jurisdiction and 
not persona designata. -See National Tele- 
phone v. Postmaster-General (1), IX Hals- 
bury’s Laws of England 9. ; 
When a question is referred to an egtab- 
lished Tribunal without more, it imports 
the ordinary incidents of the procedure of 
that Court, Vasudeva Aiyar v. Devasthanam 
Committee of Negapatam (2) on appeal 
Balakrtshna Udayar v. Vasudeva Aiyar (3), 
Queen-Empress v. Munda Shetti (4), Nataraja. 
lyer, In ve (5), Atchayya v. Gangayya (6); 


e (1) (1913) A. C. 546 at pp. 560, 562; 82 L. J. 
K. A 1197 ; 109 L..T. 562; 57 S. J. 661 ; 29 T, L. 
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(2) 21 Ind. Cas. 451; 38 M. 594; 14 M. L. "E. 
2 (1913) M. W. N. 842; 25 M. L. J. 536. 

3) 40eInd. Cas. 650; 40 M. 793; 15 A. L. J. 
645; 2 P. L. W. ror; 33 M. L. J. 69; 26 C. L. J. 
143; I9 Bom. L. R. 715; (1917) M. W. N. 628; 
6 L W. 501; 22 C. W. N. 50; 11 Bur. L. T. 48; 
44 I. A, 261 (P. C). á - 

E ps oe 2 Weir 170. " 

5) 16 Ina. Cas. 755; 36 M. 72, 23 M. L. J. 39 
a M. W. N. 10121 13 M. L, T, 347; 13 Cr. i 

. 723. e 

(6) 75 M.r38atp. 140; 2 M. L.f. 64: 5 Ind, 

Dee, NSE) 445. (E B.) di 
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Secretary of Staté for India v.. Chelikant 
Kama Rao (7) were then relerred to and 
relied. on, E. 

la Vijaraz^avalu Pilini wv. E xpYor 
(S) the  Magstrate was held to be 
merely a referee betwecn the President and 
tha candidate. Palanikumara Chinnayya 
Gounder, In re (9) was a case ot a Revenue 
O.tficer exercising jurisdiction as an executive 


odicer on the administrative side. "ke 
acision in Balaji Sakharam Gurav v. 
Mersanji Nowroji (ro) was also dis- 
tinguisned. 


Secondly, neither is the petition barred 
by the provisions of section 57 and r. I2 
(3) of the Xlection -Decision Rules. The 
fiaality prevents ouly a right of appeal. 
No Court can clutch at jurisdictiou by 
deciding erroneously: Reg. v. Manchester 
Justices (11). There is no bar to the exercise 
of revisional jurisdiction. See Valli Ammal 
v. Corporation of Madras (12) and Malan- 
gini Debt v. Girish Chunder Chongdar (12). 

lnidiy, in any case whether or not iberé 
is revision, and whether or not the Dis- 
trict Judge is a persona designata, I have 
applied tor a writ ot certiorari. 

The power to issue the writs is inherent 
in uie High Court and cannot be taken away 
ordinarily except by express and clear 
words: ro Halsburv s Laws, of Engl.nd 


173, ^ Vuppalurd — Atchayya v. Sri 
K merma Veahata Seetarama Chandra 
Rao (r4). The extraordinary prerogative 


writ ot cerliorari is not excluded by the 
us: of the word tinal, See Annie Besant 
v. Advocate-General of Madras (15), 


(7 35 Inl. Cas. 902; 3) M. 647; 34 M f. J. 
324,200. W. N. ogi: (fot, of W.N, 224; Ig A. 
L j. rig; 20 M u. T. 43534 4 W. 480; 18 Bon. 
L R. 1037; 23 € L. Ja 634,43 [. A. 192a iP. C). 

(8) 25 ind Cas. 3,5; 38 af. 581 ; 19 M. L. T. 
I23:27 M. L. J. 2 27;45 Cr L. J. 593. ^ 

(9) 66 Ind Cas. ede 4t M. L. J. 577: 14 hL W. 
548; (r921) M. W. N. 2357; ((02:) A 1. R M.) 387. 

((0) 24 B. 279; T iad. Dec. aN. 3.) 15 y. 

(it) ( Sy9) iY B. 571 atp 574 oF LJ Q. 
B yj0; 03 Jv. 305; 47 W.R 119, bad, E. 531 

(t2) to (nd. Cas. 971; go ol. 4L' i12 xL L T. 
459, 23 M. L. J. 538; (1912) ww. W. N, £102 

43) 529 0€. 019; 7 C. W.N 433. 

(14) 19 lad Cay 555; jJ M. 195; 
60, 24 M. L. J. 112. 

(15) 52 1nd Cas. 209 ; 41 M. 145 at t DP, 153), 19 5 
37M. L Je1597 17 A bey. 925, 23 W N 985; 
21.50.20 1, R. 897; (1919) Mow. N Es io d. A. 
451; 22 UT 1l, J 593; 20 M, by T. quo: et ULB. de. 
R- l3 C ) 743 (1919) 35 I. LR. 5u0; 464.A.176 
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13 M. L. T, 


Rex v. Jukes (16): see also Nalaraja 
Iyer, In re (5), Nundo ab Bose v. 
Cor poration Koj Calcutta (17), Justices of 
B»n5iy, In Fe (18), Ameer Khan, In the 
mier of (19), Jamuna Bhat Ammal vw. 
Sriman AT (20), Rajah of Ramnad y. 
Sharam Chelly (21), Kochunni Elaja 
Nair, In ve (22). 

Oa the merits, the rules are perfectly 
clear. A special provision had to be made 
for an ifterregnum between tbe expiry ‘of 
the old Taluk Board and the election of 
the President under the new, Board for the 
discharge. of. executive functions. Hence, 

ae old President contintes till the new. 
one is elected: but that does not make 
him a member of the new Taluk Board. 
Continuance of President is not his continu- 

ance as member. Else it will lead to dn 
absurd anomaly, that of imposing a dis- 
avility on all retiring members, not (se 
scction 55) likely to have been contemplated 
by. the Legislature. “The learned “Judge's 
construction is clearly wrong. 

This is the only ground of the decision. 
Further, the Judge was clearly wrong in 
declaring the deteated candidate as Presi- 
deat without giving an opportunity to prove 
circumstances in r. 9. I am entitled 
to have the order set aside in revision. 
The Cuurt has no jurisdiction to decide ‘a 
point wrongly and assume jurisdiction. 
Tue error of law affects jurisdiction ; whet 
tuis is So, it is settled it 1s a ground of ip- 
t:rlerente ; see Balakrishna Udayar, v. 
Vasudeva Atyar 43," Süharem | Cheily v. 
Susramania Aiyar (23), Sundaram v.Manf&a 
Maouhair — (24), tindley v.  Joynarain 
e + + . | 
e - e 


e " j 
(16) (£800) ror E. R 3335; 8 T. R. 542; 5 R. 


(17 11€ 275 ap. 275; 5 Ind D$ 
) \adez, i Koap tat pp 3r, 32; 12 E. R. 


{19 GB L.R 392 at pp. 159,452 œ 
(20, 7 X 56,7 Ind Jur. 527: 2 Lud. Dec (x. ? 


(21) 26 M i24 : 

(22 od iul (048.25; 45 M 14:41: M dT 4141; 
Ii; n. W. 453: (L925) M. W N. 798, 23 Ct L Jo 
449 (i922; A.L R (& ) 265 

(25) 32 ind. Cas 211; 3, M 700 at p 715; 39 
Mia. ]. 235; t9 M. L. 17.25. 3 0. W 43 (F B), ^ 

(24) 63 ind. Cas. 937; 44 M 554 ; 40 M. LJ. 
497; 13 L W. 498 ; 29 M. Ly. T. 269 ; (1921) M, Ww, 
N. 272 (F. B.), | des 
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Marwgri (25). All decisions, both of the Cooper, In re (31), Corporation of Calcuita v. 
Privy Councileand of the High Courts, re- Bhupati Roy (32), Vigiaraghavalu Pillai v. 
cognise this. The order of the lower Court Theagaroya Chetti (8) and Minakshi Naidu 
is without jurisdiction and must be vacated. v. Subramania Sastri (33). Every Tribunal 
Messrs A. Krishnaswami Iyer, T.R. Rama- exercising judicial functions is not a Court, 
` chandra Aiyar, K. Pereasami Gounder and T. Boulter v. Kent (34), Annis Besat v. 
M. Krishnaswami Iyer, for the Respondents. Advocate-Generalof Madras(15), Tower Justices 
—Onthemerits, the lower Court has gorrect- ve Chambers (35). Huish v. Liverpoot Justices 
ly construed the rules. A President” of a (36), 9 Halsbnry's Laws of England 1g. 
Board without being a member is an Where quasi-judicial functions are. delegated 
anomaly and the rules should not be con- to an officer subject to the jurisdiction of 
strued so as to lead to one. The disquali- the High Court, he is not subject to the , 
fication is absolute. The inconvenience revisional authority in references to that 
cannot affect a proper construction of the delegated power. 
rules. It was also within the jurisdiction On the question of certiorari such a writ 
of the Court to declare the unsuccessful can lie only in regard to a'"judicial act; 
candidate as President. No rule has been ro Halsbury's Laws of England 330, 338, 
infringed and the other side could have let 345, 348, 374, 375. ; 
in evidence. There is no “judicial decision." ‘The 
On the question of jurisdiction, this is decision here is a decision on an adminis- 
not a case of want of jurisdiction. A mis- trative matter with summary jurisdiction. 
construction of rules is at best an error of There is no Ls. As to what is a judicial 
law. THe Court has acted within its jutis- ,act reference was made to Sharp v Wake- 
diction. See Manisha Eradi v. Siyalt Koya feld (37), Boulter v. Kent (34), Reg. v. 
(26), Amir Hassan Khan v. Sheo Baksh Singh Sharman (38), Reg. v. Manchester Jus- 
(27), Balakrishna Udayar v. Vasudeva Aiyar tices (11), Reg: v. Nicholson (39), Hagmaier 
(3), Sheoraj Nandan Singh, In the matter of v.. Willesden Overseers (40), Macbeth v. 


(28), Shew Prosad v. Rama Chunder (29). Ashley (41). 
There is no material irregularity amount- Colonial Bank of Australasia v. Willan (42) 
ing to interference. and Reg. v. Bolton (43) show that a superior 
There is no power of revision both be- : 
cause of finality provided by the rules and : 
because the Judge was only a persona de- 


; I Ind. Cas. 465; 42 B. 1, 
signata. l : l b Um nd. Cas. 465; 42 B. 119; 19 Bom 
On the question of finglity the language is (32) 26 C. 74; 3 C. W. N. 70;. 13 Ind. Dec. 
quite exprefs. The decision in Matangini (N. S.) 651 


: E as - (33) eii M. 26; 14 1. A. 160; 5 Sar. P. C. J. 54; 
Debi v. Girish Chunder Chengdar (13) and ng Jur. 393; 4 Ind. Dec. (N. S.) 18. did 


Valli Ammal v Corporation of Madras (12) — (3 
, 4) (18979 A. C. 556; 66 L. J. Q. B. 787; 
are*easify disfinguishable. i L.-T. 288 ; 46 W. R. 114; 61 J. P. 532. bul 
The District Judge was only a fersorta d (35) (1904) 2 K. B. 903 at p. 906; 73 L. J. E, 
; i D. . R. 784; 
designata and gnot a Court. See Balajt (36) | (1014) t K. B. 109; 83 Ll. J. K. B. 133: 
Sakharam Gurav v. Mervanji Nowrojt (10), aro L. T. 38; 78 J. P. 45; 12 L; G. R. 15; 8 S. j- 
e Municipality of Belgaum v. Rudyappa (30), 853; 30 T. L.R. 25. 
e 
K " (37) (1891) A. C. 173 at p. 159; 60 L. J. M. C. 
; ; 6 80; 39 W. R. 551; 55 J. P. 197. 
. 9 2: TE AUN Q. B. 460; 
7 : 367; 62 J. P. 2 
(25) 54 Ind. Cas. 439; 46 C. 962 j 24 C. W. N. (39) (1899) 2 Q. B. 455; (8 Te. T 
288. l. T. 257; 48 W.R. 52; 64] P.388, 15 T.L. R.509. 
(26) xr M. 220 at p. 228; 19 Ind. Jur. 45; 4 Ind (40) (1904) 2 K. B. 316; 73 L. J. K. B 638; 
Dec. (N. 8.) 153. e 90 L. T. 683; 52 W, R. 654 5008 J. P. 343; 2 L. G. 
e e (27 IIC. ITL AÀA. cs ard C. J. 559; 13.965; 20 T. L. R. 494. : 
Rafique and Jackson's P. C. No. 83, 5 Ind. Dec, (41) (1875) 2 H. L. 8c. 351 at p. 371; 301. T. 
IO : ° 


* 
*. 


B. 1034; 81 


(N o E Ind. Dec ( 310. . 
2 I 290509 Ind. Dec (N.S) 103. | - (42) (1874) 5 P. C. 4171 I P.C. ; 30 
D. 23 Ind. Cas. 9773 41 C. 323 L: T. 253%; 22 W.R. mid T J 259 
30) 34 Ind. Cas. 21; 40 B. 509, at p. $12;  — (43) (1841) 1 Q. B. 66; 4-P. & D: 679 5 Jur, 


i8 Bom, L R. 349. 11545 10 ke J. M,C, 49; 55 R. R, 209; 133 E, R. 1045. 
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Court cannot quash an order though errone- 
ous and essential to its validiry. There 


15 no ground to interfere with the order 
of the lower Court. 


Mr. S. Muthiah Mudaliar in reply dis- 
tinguished the cases cited by the respond- 
ent. | 
| M 

These Civil Revision Petitions coming on 
for hearing on the Ist August 1922, and 
these Civil Revision Petitions and the Civil 
Miscellaneous Petitions coming on for hear- 
ing onthe 18th August 1922,and the 21st 
August 1922, dnd having stood over for 
consideration till this day, the Court 
deiivered tke following Lx td 

: JUDGMENT. | 

Krishnan, J.—These petitions arise in 
connection with the election of the 
President of the Taluk Board of Gopi Chetty 
Palayam under the new Madras Local 
. Boards Act, XIV of 1920. Petitioner before 
us, Mr. Ramaswami Gounder, and one “ol 
the respondents, Mr. Venkatesa Iyer, were 
the rival candidates for the place. In 
the election on the 15th of March last, 
the date fixed for it, Mr. Gounder was 
declared duly elected. Thereupon an ap- 
plication, Original Petition No. 51 of 1922, 
was made to the District Judge of Coim- 
bafore under section 57 of the Act to have 
it declared. that Mr. Gounder was dis- 
qualified as a member under section 55 
clause (2) (v) and, therefore, unfit to be a 
President under section 15 clause (3). 
On this petition the Distict gudge gave 
a decleration that Mi. Gounder was dis- 
qualified for appointmen? as a member., 
It may be mentioned that the date fixed 
for the new Taluk Board to come into 
existence in the notification under r. 9 
of the Transitory Rules was the 1st of March; 
tbe elections and nominatione* were 
over by the 21st of February on which 
date the President of the Djstrict Board, 
Coimbatore, had nominated Mr. Gounder 
as a member'of the new Board to take 
effect from the rst of March. It is this no- 
mination tha? the District Judge has «eld 
to be bad. Civil' Revision Petition No. 
312 of 1922 and Civil Miscellaneous Peti- 
tion No. 1870 of 1922 are against the order 
, in. O.. P. No, 51. ° ° 
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About the same time, two other members 


of the new Board filed *O. P. No. 47. 


of 1922 making a number of allegations 
of corruption, fraud antl other election 
offences, against Mr. Gounder and prayed 
for an enquiry and asked that his election 
as President might be declared void and 
a re-election ordered. This petition was 
filed under the rules framed by the Govern- 


mer of Madras under section 199 of the Act 


for the trial of election petitions and pub- 
lished dn the Fort St. George  Gagette, 
No. 650, dated i4th June  rgazr. The 
District Judge heard this petition and 
Original Petition No. 51 together and with- 
out holding an enquiry on evidence held 
that on his finding in Original Petition No. 
51 that Mr. Gounder was “ ineligible to 
be a member of the re-constituted Taluk 
Board, his election to the Presidentship 
of that body became illegal” and made a 
declaration to that effect purporting to 
act under r. II (c) of the rules. 
proceeded to declare Mr. Iyer to have been 
duly elected as President Without any 


opportunity being given to Mr. Gounder : 


or to any other to attack his election on 
grounds of corruption, etc., which had been 
alleged by Mr. Gounder in his written 
statement. Civil Revision Petition No. 341 
of 1922 and Civil Miscellaneous Petition 
No. 1869 of 1922 are filed against these 
orders. 

There can be no doubt that the orglers 
of the District Judge are wrong. The argu. 
meng is put thus by him. Under r. ro 
of the T»ansitery Rules, Mr. Gounder cone 
tinued as President till tHe new President 
was elected and tqok. charge; that must 
be after the r5th of March, the date 
of the election. Mr. Gounde?. must, 
therefore, be taken to have continued 
as a member of the Board, as ng one 
can be a President without being a 
member and that eas section 55, clause 25, 
says, “a person, who is already æ member 
of the Local Board whose term of office 
will not expire before his fresh election 
or appointment, can take effect, is disquali- 
fied for election or appointment." Mr. 
Gounder's ‘nomination or appointment as 
member to take effect on the Ist of March 


was, therefore, illegal. The District Judge ` 


says, he ceased to be a member and his 
election. as President was bad. Under 


He then ` 


9. 
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what rule end when he ceased to be a mem. 
ber the Judge dées not say If the nemi- 
nation isbad because Mr. Gourder was 
already a membe? he must Le taker to have 
continued asa member under* his original 
tight unless undet some rule or other his 
membership ceased. 
does. not carry with it loss of membership. 
No rale has been pointed out to us as 
having that effect, unless rule to, claus (2) 
of the Transitory Rulesis applied, in which 
case his membersbip ceased on the Ist 
of March and his nomination was not 
obnoxious to si ction 55, clause (2) (v). 

The fact 1s the District Judge has mis- 
construed rule ro altogether. Clause (x) of 
it merely continues the Presidentship of 
the old President and not his membership. 
Clause. 2) deals with the office of the mem- 
ber and makes it expire with the’ date 
fixed in the notification under rule 9. That 
clause applied, in my opinion, to the mem- 
bership of all members inciuding that oi 
the President. No doubt the words "' cffice 
of:other m&mbers " are used in clause (2), 
but that, I think, is to distirgnish the office 
of the. President from the office of tke 
members. 

It is said that this view contravenes 
the. rule that the President should be a 
member of. the Board.. As a matter of fact, 
in this case Mr Gouider was nominated a 
member as soon as his oid memberslup 
ceased and there was mo gap. but even 
Uf rule 10 contravenes the rule stated above, 
ruie. IO must prevau under sectiog 236 
ot the Act. . L e 

Tae District’ Judge’s view leads to the 
extraordinary result ghat no one ‘who was 


a Presidenteof the old Board at the time of, 
its T 


Constitution could stardas a candi- 
date tor the First Presideniskip of the rew 


' Boagd—a result which I cannot accept 


that the Legislature intended without very 
alear language showing. it. . 

li, ds I hold, the Disitict Judge was 
wrong in thinking that Mr. Gcurder’s 


- nomination was tad, the whole Lasis of Lis 


judgment fails and his orde1s are sil wrerg, 
But it is argued for tle resQczGenis (lit 
we have no power to interlefe with ilem 
inexevision or by way of writ olceritorai, 
‘because. it je said that tke District’ jupe 

ccting 

as a persona designaia and not as a Court 


Loss of Presidentship | 


disposing cf election 


- nearly as 


and was not subord nate to tke High Coutt 
nor subject to its appellate jurisdiction 
as requied by section 115, Civil Proste- 
dure Cede, and section 107 of the Goveremert 
of India Act, to eral ie A to interfere. It 
was further conter.ded that, as crders under 
section 57 and under r. 12 of the Election 
Rules are both declared to ve final we canuct 
interfere, and also that, even if ;ecticn 115 
or section 107 applied to suci pros ee‘lires 
asthese, we shocid not interfere in tee prè- 
sent case, kerang: there is no qucst.cn of 
iarisdiction or material irregulant y o) pro- 
ceduie fo justify our interierercee i is 
also argued that a writ ef certiorari will’ 
vot lie, both because the inguiry is rot a 
judicial cre and because tler&is no ques- 
tion of want of jurisdiction arising here. 
The petitioner argues to the: contrary. 

I shall conside: these arguments first 
with reference to Original Fetition No. 
47 of rg22 which wes filed under ihe Elec- 
tion Rules. It seensclearficm the rilis 
that the Distcct Judge and the Subordi- 
nate Judge are given jurisdiction under 


them not as mere persona designata Lut 


as the presiding officers of their respective 


Courts and the act as Courts in 
their enjury into such petitions. Rule 
(4), clause (3) expressly says that in 


certain cds‘: the Judge mav direct arv Ccurt 
subordinate to him to Lo] tke enquiry. 
A District Judge or Subordinate jùdge 
has, no Court subordinate to him when 
acting as a persona designza Lut only 
whey acting as the District Court or the 
Subordinate Court. This point seems to 
be strongly in favour of petitiericr s conten- 
iiou. But this is not the only indicat’on 
to show that tte Judge acts as a Count n 
petitions, for rule 
6 makes the procedure ior trial ci suits 
under the Cro] Procedure Cede applicable 
to 'enquirtics under electicu petit:ens as 
may Le. Evidcrce is taken 
on oath and piciisicn is mace for he: ring 
Counsel. Ile Judge Les fraly to come 
to his dcosicn Letwecn tle partes u - 
cially «1d rct arbhitsesshy. Ab: tse 
tomy mind JI GULE 4v that tLe Jucge 
awis as a Ceuit. 

‘Lhe tse ci teim “ fucge " instead cf the 
term Cerit” in ileaiciesis, 1 11:21 k, not 
sufi cient. tB ingi ilat le ecte cs feiscoa 
designata avy were tlar the use cf the word 


LI 
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'* Coart " woukl necs sarily imply the con 
trary : Sez tie observations in Minakshi 
Nail iv. Subramania Sastri (33) and M unici- 
pally of Beleawmn v. Ruidrabpa ` (30). The 
words ''eujiirinz authority " used in the 
ru:es, to wifich also our attention was 
drawn by the respondents’ Vakil, are only 
used as a compendious way of referring to 
the District Judz2 or the Subordinate Judge 
who coaducts the enquiry and n» inference 
cin be drawn from their use, I think the 
obje tion to our interference against tke 
orders id Original Petition No. 47 of 1922 
on the ground of the Judge not acting as 
a. Court fails 


-Theenext question is, whether the pro- 
visions in rule r2, clause (3), that orders 
under sub-rules r and 2 shall ‘be final is a 
bar to the exercise of our revisional powers. 
Full effect can be given to the provision 
by holding that it prevents interference 


with the order by way of appeal or bye 


suit. When revisional powers are intended 
to be taken away, it has always been held 
that it must be done by express words to 
that effect. Finality can be attached only 
t» orders passed with jurisdiction, as those 
w.thout jurisdiction are reallv nullities. 
The meaning of the word “final” has 

een econsidered in Matangini Debi v. 
Giresh Chundar Chongdar (13) and the caces 
therein cited, and also in Valli Ammal v. 
Corporation „of Madras (12) held 
not to exclude the High Court's D 
of revision. Following these cas? 3 puc 
that rule t2 (3) is uot ' bar " to the xet- 
cise of our revisional powers, 


The next question is, whether we should 


decine to interfere on the ground that 
no question of jurisdiction arises. B-fore 
dealing with this point I shall consider 
the arguments with reference to Origipal 
Petition No. 51 of 1922, as the order in it 
is made the basis of the orders in Original 
Petition No. 47 by the D'strict* Judge. 
“The ‘first contention in Original Petition 
No. 51 ‘also is that the District Judge acted 


only as a persona, design:ta and not as a 


Court undet section 57 ofthe Act. ‘The ques- 
tion is more difficult. to decide under the sec- 
tion than under therules, as the indications 
are not so clear. But, an the whoje, 1 have 
come to tho c: neuion that there ii no 
certain indication that the District Judge 


is to be treated merely as a CLISG desta T 


nala uxlar tlie section. Hf is the presid- 
i»z oficer of an existing Tribunal and juis- - 
diction isgivento him in words which refer. 
to the territorial jurisdiction conferred 
upon his Court. 
the use of the word “ fudge’ 
the word ‘ Court ’.is inconclusive. Clause 
(2). mA him thə right tomake such en- 
quiries ag he thinks fit but says nothing ef 
the procedure to be adopted for them. 
I take it that when. he does make an en- 
quiry he will adopt ihe same procedure 
as for any other judicial enquiry in his 
Court, for otherwise he could not merely 
as a ‘persona designata examine witnesses 
on cath. ‘the principle stated in Nalonal 
Telephone Company, Limited v. Postmaster- 
General (1), that when jurisdiction is given 
to a Court without defining the procedure 
to be followea, it will attract the ordinary 
procedure of that Tribunal, will have to 
be applied. The enquiry may ‘often be 
of a complicated kind, as he. has to determine, 
under sections 55 and 56, questions stich as 
whether a person is insane or’ interested 
in a contract with the Local Board, or kas 
ceased to reside within jurisdiction and so 
forth. Such an enquiry cannot be heid 
satisfactorily without taking evideuce on 
oith. But to do so the Judge must be 
a sting as a Court and not as a mere nominated 
ca It is true he can dispense 
with y enqivry if he deems ft; but 
thit is incenel 15ivg inedeciding whether ke 
azte as & Court or as a ferscna designate, 
fcr jn either case he mav he given that power 
as uo enquiry may be necessary? in some 
in$tances. He hasfurther to give a decf&jon 
between the parties as to whether 
the person concerned is disqualified from 
baing a member under sections 55 or. 56 
of the Act or not. I take it he has to. -give 
his decision not &rbitrarily but judictally, 
particularly as it is declared to be final in 
the section. These circumstances show, to 
my mind, that the District Judge is acting 
as à Court and pot as a mere persona desig- 
naia under section 57 cf the Act as well. 
f shall now gqonsider the autnoritiase 
cited by the learned Vakil for the respondent 
in support ot . his contention. The 
fist case he quoted is Balaji Sakharam 
Garasi v. Mer.arji Norowji (10). That 
was a case under the Bombay „District 


instead of 


I have already held that - 


-— 


dam (2) that 
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Municipalities Act, II of 1884. Nodoubt, 
the learned Judges held that the District 
Judge in acting under section 23 of the Act 
was not a Court and no revision lay against 
his order. Thereis, however, no discussion 


in the judgment, the learned Judges follow- : 
ing a previous judgment of thesame Court, : 


reported as Jagannath Ponapa vy De 
Souza (44). Turning to that case we 
fint no discussion there e either, 
the learned Judges again following two of 
their previous unreported decisions in 
Applications Nos. 127 of 1892 and 236 of 
1889 which are not available for reference. 
The reasoning of the learned Judges for 
their conclusion is thus not known. But 
accepting their decision, it is clearly dis- 
tinguishable from the present case, for there 
is a clear distinction between the language 
of section 23 of the Act they were dealing 
with and that of section 57 of the Local 
Boards Apt, though there is undoubtedly 
some similarity as well. The Bombay Act 
provides that, for purposes of the enquiry, 
the District Judge may exercise any of 
the powers of a Civil Court. This may 
well have been held to indicate that the 
District -Judge when making the enquiry 
was not a Civil Court himself. Each case 
has to be judged on its own language, and 
I am unable to treat the Bombay case 
which deals with a different Act as an 
authority for the present case. 
The next case referred to is Vijtaraghavalu 
Pillai v. Emgeror (8]. This * case arose 
uier the rules framed by the Government 
under the City Municipal Act, Madras 
Act „III eof 904, whereby a Presidency 


Magistrate was to decide as to the compe-, 


tency of the candidate for a Municipal 
election. It wasfheld that the Magistrate’s 
order was passed by him as a'“ reference ” 


“between the President of, the Corporation 


and the candidate and not as a Court. 


. This case is again no authority in the pre- 


sent case, as the language to be construed 
was not the same and the considerations 
that prevailed there do not arise here. On 
the other hand, it was hefd in Vasudeva 
Anyar v. Devasthnam Committee of Negapa- 
an order of the District 
Court under section ro of the Religious 
Endowments Act was revisable by the 


(44) (1894) Pv J. 87.7 


High Court and this view was confirmed by 
the Privy Council in Balakrishna Udayar v. 
Vasudeva Aiyar (3). ‘The authorities, there- 
fore, do not conclude the case before us. 

"The answer to the argument based on 
tlie use of the word “ final ” in “section *57 
isthe same as in the case of Election Rules 
and need not be repeated. As I am holding 
that both in the case of section 57 and in' 
that of the Election Rules jurisdiction is 
given to the District Judge as the District 
Court and is really a supplemental juris- 
diction conferred on an existing Tribunal an! 
as the District Court is subordinate to the 
High Court and subject to its appellate juris- 
diction, it is open to us to revise its orders 
both under section 115, Civil Proéédure 
Code, and under section 107 of the Govern- 
ment of India Act. It is not, therefore, 
necessary to consider the applications for. 
the issue of writs of certlorart. 

The last argument of resp^ndent is 
fhat there is no question of jurisdiction 
or irregular exercise of it in the present 
case to justify our interference. What 
happenedin this case is that by an erroneous 
construction of rule 19 of the Transitory 
Rules taken with section 55, clause (2) (v) 
the District Judge as:umed jurisdicti n 
to declare the membership of Mr G under 
as void and as a necessary consequenee his 
Presidentship also and he then went on*to 
declare that Mr. Iyer was duly elected 
without giving any one an opportunity 
to show that his election was vitiated 
by the eommission of election offences as 
alleged in the written statement of Mr. 
Gounder. THat, I am inclined to think, 
amounts to acting with material irregu- 
larity or, illegality in the exercise of his 
jurisdiction. To assume jurisdiction to do 
a'certain act by taking an erroneous view 
of'law, when there is really no jurisdic- 
tion, raises a case for interference under 
section 115 of the Civil Procedure Code. 
See the observations in Vuppulurt Atchayya 
v. Sri Kunchumarti Venkata Seetarama 
Chandra Rao (x4). Mr. Justice Channel 
ebserves in Reg. v.. Manchester Jus- 
tices (1x): “It seems to me to be clear 
that a Tribunal cannot cive itsel’ ju:isdic- 
tion whic it has not got by taking an 
erroneous view of the law.” I think the 
order on O. P..No. 51 falls w iin 
the rule and we must set it aside and Civil 
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fore, allowed with costs here and in the 
Court below arfd Original Petition No. 
51 of 1922 is dismissed. As regards Origi- 
nal Petition No. 47 of 1922 it fails with 
Original Petition No. 51, as the order in 
it is based on the order in the latter. There 
is further ethe material irregularity pointed 
out above. Civil Revision Petition No. 


34r must.be allowed and the order on Ori- ' 


ginal Petition No. 47 of 1922 must be're- 
versed and the petition remanded to the 
District Judge to be disposed of accord- 
ing to law on the merits. The costs of the 
petitioner in the High Court in that peti- 
tion will be paid by respondents Nos. x 
and 2. The costs in it in the lower Court 
will abide*and follow the result. . 

Civil Miscellaneous Petitions Nos. 1869 
and 1870 of 1922 are dismissed but with- 
out costs. 


Venkatasubba Rao, J.—The District Judge 
' of Coimbatore set aside the appointment of 
Mr. Ramaswami Gounder as'a member 
of the Taluk Board of Gopi Chetty Palayem 
‘and has fuither declared his election as the 
President of the Taluk Board illegal and 
the District Judge has made a further 
order declaring Mr. Venkatesa Aiyer to 
have been duly elected President of the 
Taluk Board. The propriety of these orders 
is questioned by Mr. Ramaswami Gounder 
ebefore us. l 

Before entering on a discussion of the 
question of law raised, I, may briefly 


state the facts that led to the passing of 


the above orders. 

Under the Madras Local  Hoards Act, 
i920, the Local Government is, required 
to fix by the Notification the date on which 


the first re-constituted Taluk Board in* 


any Taluk shall come into existence. Accord- 
ingly, ty a Notification, dated 3rd Janu- 
aty 1922, the re-constituted Taluk Board 
of Gopi Chetty Palayam was brought into 
existence with effect from the rst March 
1922. Under rule ro of Schedule X to 
the Act the term of office of the members 
of the Taluk' Board holding office at the 
commencement of the Act would, subject 
t> an exception presently to be noticed, 
expire on the date fixed in the Notification, 
viz, Ist March 1922. Contemporaneously 
with the. expiration of fae terms of 
" e 
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office of the old memHfes, the mé&mbers* 
el:cted or appointed under the Act for the 
first time were to Assume office as"the mem- 
bers of the re-constituted Taluk Board 
(See rule g of Schedule X). The result 
is, that thereis no interval of time between 
the going out of the old members and the 
coming in of the new members. ‘To achieve 
this object it is further provided that the 
President of the District Board shall, in 
respgct of the Taluk Board in his jurisdic- 
tion, make appointments and cause arrangee 
ments tfo be made for election of members, 
so that the newly appointed or elected 
members may come into office on the date 
specified in the notification [See rule r2 
(2) Schedule X]. The elections and appoint- 
ments were accordingly completed by the 
21st February 1922 and Mr. Ramaswami 
Gounder was, under section 9 (5) of the 
Act, appointed member of the Taluk Board 
by the President of the District Board. 
Under rule r2 (3) of Schedule X, on the first 
re-constitution of the Taluk Board or as 
soon as may be after such re-constitution, 
a meeting should be held ata time to be fixed 
by the President of the District Board 
for the election of the President of the 
re-constituted Taluk Board. In pursu- 
ance of this provision the 15th March 
1922 was fixed for the election of the Pre- 
sident, Mr. Ramaswami Gounder and Mr. 
Venkatesa - Aiyer being the candidates 
that stood for election. The elction was 
held and Mr. Ramaswami Gounder was 
elected President. ° 
Two petitions were filed before the Dise 
trict” Judge of Coimbatore, Origi -al Petit on 
No. 47 of 1922 and Originale Petition No. 5r 
of 1922. In Original Petition No. 47 of 1922 
two of the elected fnembers of the Taluk 
Board, Muthu Vellappa Géundes and Kaliana 
Gounder, called into question the elec- 


tion of Mr. Ramaswami Gounder as Pre-* 


sident nd joined “as respondertts to 


that ,petition My. Ramaswami Gounder 


and Mr. Venkatesa Aiyer, This péti- 
tion was filed under section 199 {c) of the 
Act and under the tules made under that 
section in respect of the conduct of the 
enquiries, etc., relating to elections. 
Original *Petition No. 51 was filed by 
Srinivasan Chettiar questioning the appoint- 
ment of Mr.” Ramaswami Gounder* às a 


member of the Taluk Board and to that 


047 te 


on 
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petition the latter "alone was made a re- 
spondent. «This petition was filed under 
section 57 of the Act. 
“The District Judge dealt with Original 
Petition No. 51 atid came to the conclusion 
that Mr. Ramaswami Goündems appoint- 
ment as a member was invalid and set aside 
the said appointment. 

"Before dealing with the grounds of the 
District Judge's .decisious it must be noted 
that Mr. Ramaswami Gounder had yen 
d member and the President of the Taluk 
Board constituted under the old Act. 
I shall first refer to the provisions of the 
Act, on aconstruction of which the District 
Judge has come to this conclusion. 
. Section 55,so far as it is relevan: to the 
present purpose, is in the following terms: 
‘A person shall be disqualified for ap- 
pointment as a member’ of the Local Board 
if such person’ is at the date of appoint- 
ient already a member of the Local Board 
whose term of' office will not expire before 
his appointment can take effect." 

Rule ro (1), (2), (3) of Schedule X (Tran- 
sitory Provfsions), runs thus :— 

"(r) The term'of office of he President of a 
Taluk Board holding office at the commence- 
ment of' this Act shall extend until a new 


President elected or appointed under ruie 


12 (3) assumes office. 

"(2) The term of office of the ‘other 
members of! a Taluk Board holding office 
at the commencement of'this Act shall 
expjre on the date fixed in the Notifica- 


‘tion under rule 9. 


^ "(3g) Such President and members shall 
during the period specified inesub-rules 
I and 2 have all'the powers and be subject 
to all the duties of the, President and mem- 
bers respectively of a Taluk Board under 
this Ace? ^ * ' 

' She District’ Judge has held that under 
rule yo (ri) the terg of office as member 
of M. Ramaswami Gounder became ex- 
tegded and that, as on the date his appoint- 
ment could take effect he Was already a 
member of the Local Board, he was disquali- 
fiel to beeappointed a member of the new 
Board under section 55 (5). 

. It seems to methatthisd.cisipn is clearly 
wrong. On a reading ot ral? ro (1) and 1ule 10 
(2) together, the invention of phe Legislature 
appears to be that th» term ot office of al 


"the members as members should expire 
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hut the term of office of th> P esicent as 
President should extend fo- a furthef 
period. The object of this :xéeption in -avour 
of the P esd.nt is obvious. On the dete 
fixed in the Notif aticn the new Talak 
B»a:d comes into existence, thé od m^m- 
bers go out and new members assume 
otce, but there is bound to be ae interwal 
of time between the coming into existence 
ot the re-constituted Board and the elcction 
of the President. The interval in this 
caie happened io be a fortnizht. 
It is necessary that the executive work 
of the Taluk Board should be carried on 
without a b «ak and for this contihgei cy 
a provision was inserted that the President 
„of tae old Taluk Board should continue to 
be the [resident until the neW President 
elected or appointed should assume office. 
The rules in Schedule X are termed '' Tian- 
sitory Provisions" and are made under 
section 238 of the Act which cccuisin tke 
Chapter headed '' ‘Transiticnal and Transi- 
tory Prcvisi. ns," These previsions end ` 
rules were cna td to meet diffiiltis 
that. m v aie in connection wih the 
firs. constitution of the Boards. Asi w 
felt that the continuarce o. the P:esidcut 
was essential, a ‘pecial iule was made 
ext nd ng his em of office. It dle- nct 
follow :ecau e his te ms o: office as Pre- 
sident was extend d, h's term cf cffice as a 
member was also necessarily extended. 
Asa matt of fact “here is no need to do 
so, and it would be contrary to tkeinicnti n 
of the Legi, ture that the Pre ident whose 
tsm of office was extended necess: rily aiso 
conti.u d.o be a member. It is tru- that 
ru.e IO (r)eand (2) could Lave ben ‘more 
skilfully .rafted, but I think on à reason: ble 
Co :struciion of the terms of tbe.e p ovi- 
Sions, no other conclusion than what I 
have stated’ above is poss:ble. Tte District 
Judze’s reason for rejecting this construction 
is that bota under the old and the new Act 
oaly 4emember can be appointed cr elected 
as a President and no person can be a Pre- 
sident unless he is also a member, and the 
District Judge refers to sections 15 and 
22 (2) of t.e oid Acts and sections 12 {2) 
and .5 of the n-w Act. In adoptiup riis 
lineeof argument the District Judge seeirs 
to have ignored section 2,8 of the Act 
which is a» focows  " In their applicution 
to the members and Presidents of :the Local 
e . 


hj 
= 


a 


vg e l T 
| 
Vol. 7t] INDIAN CASES. Y04g e 
t + e ri = e 
PAMASWAMI GOUNDRR 1, MUTHU VELAPPA QDUNDER. ` ROW deo tu 


Boards in office on the date of commence- entas a member, the District Judgerightly. e 
. men? of this Act and the first re constitu- 


tion of such Boards'in accordance with this 
Act, the provisions of this Act shall be read 
subject to the rules contained in Schedule 
X." From this section it is clear that in the 
transitional stage there may be a President of 
the Taluk Board who is not a member there- 


of. It,.therefore.seems to me, both ona 


consideration of the principles underlying the 
Transitory Provisions and of the construc- 
tions of the vario s sections and rules 
refeirell to above, that the office of Mr. 
Gounder as member of the Taluk Board 
did expireeon the rst March 1922 and that 
oniy ‘his term of office as President was 
extended for a further period. 

If the view*of the District. Judge were 


* 


decidel that he ecould, not in *' that 
petition. adjudicate on the validity, of Mr. . 
Gounders election as President. Original 
Petition No. 47 of 1922 was an Election 
Petition presefited under the rules made 
under section 199 for the decision of, election 
disputes challenging the election of Mr. 
Gounder as President and it contain- 
ed various charges .of corruption, etċ., 
of whidh he was alleged to be guilty but 
did not allege that his election as President 
was invalid because he was not validly ap.* 
pionted a member. The District Judge 
having decided in Original Petition No 51 
of 1922 that Mr. Gounder's appointment 
as member was invalid, recorded a deci- 
sion in Original Petition "No.:47 of 1922 


correct jt -would follow that the President that his election as President was invalid 
of the old Taluk Board would be disquali- because he was rot a validly appointed 
fied to be a member of the re-constituted member. In other words, the District 
Board ; that is to say, the person who Judge considered it unnecéssary to enquire 
occupied the most important position in, into any of the allegations. made in Origi- 
regard to the Taluk Board which became nal Petition No. 47 of 1922 and decided 
dissolved would, by reason of the very fact . against the validity of the election, of Mr. 
that he occupied that important position, - Gounder as President solely on à' ground 
be placed under a disability and would be not taken in the said petition but taken 
prevented from being even a member of only in Original Petition No. 51 of 1922 
the Taluk Board. This result would be It has been argued before us that the 
preposterous, and the Courts would not District Judge was in error in having, in 
adopt a construction which would lead these circumstances, setaside the election 
to such a result unless driven to do so by of Mr. Gounder as President and I am of 
the plain language of the provisions of opinion that this argument is sound. 
the, Act. i | Exception is taken to the order of the 
' I am. therefore. clearly of opinion that’ Judge on another ground which seems * 
“the appcintment.of Ramaswami Gounder to meto bea very substantial ground. ‘As 
“as a'memter was valid and the order passed Ihave alseady pointed out, in Original Peti- 
in Original Petition No. 51 of 1922 by the tion No. 47 of rg2e both Mr. Ramaswami 
District Judge declaring the appointment Gounder and Mr. Venkatéesa Aiyer were 
invalid is wrong. Š respondents, but reliefs that was asked 
` As I observed, the District Judge had was merely that the e'ection of Mẹ Goyn- 
before him two petitions, 51 of 1922 chal- der as President of the Taluk Board should 
lenging Mr. Gounder’s appointment as bə declared void and a re-election ordered. 
‘a member and 47 of 1922 disputiag his elec; In the written statement @f Mr. Gounder 
tion as President. Original Petition No. it. was alleged*- “the 2nd respondent and 
SI of 1922 was filed under-section 57 whith his supporters Aan “committed various ° 
deals ‘with the disqualifications specified corrupt and illegal acts in connection with 
in sections 55 and 56. But.sectien 57 this election and are guilty of such acts, 
is confined in terms to objections to election “but it is not necessary to detail them” here 
‘or appointment a$ member and, therefore, as the petition is not for declaring the 2nd 
although the petition contained a prayer respondent as duly ected,” The District 
‘for setting aside fhe election of Mr. Goun- * Judge however, declares by. his order „that 
der as President on the ground that the these ond i:e pondent Mr Venkatesa Aiyers ° 
validity f his election as President was had been duly elected President of the Taluk 
“dependent On the validity of his appoint- Board. In so doing the District Judge tus 
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? contravened the very clear provisions of the“ directing the Taluk Board to accept Mr. Ven- 


tules made under section 199 (2) (c) referred 
to above. Rule 9 says: “‘ Where at any 
enquiry into an election | petition any can- 
didate other than the retirped candidate 
claims the seat fór himself the returned 
candidate or any other candidate to the 
proceeding may give evidence to prove that 
the election of such candidate would have 
been void if he had been the NI 
candidate and a petition had been p esent- 
d complainting of his electiop." 

Rule 3 is in these terms: “ The petitioner 
may, if heso desires in addition to calling 
in question the election of the returned can- 
didate, claim a declaration that he himself 
or any other candidate has been duly 
elected.” l 

It is clear that no such declaration was 
asked for inthe petition, and from the papers 
before us it does not appear that Mr. 
Venkatesa, Aiyer claimed the seat for 
himself. In any event Mr. Gounder had 
a right to. adduce evidence in support of 
the allegations of corruption, etc., made 
by him against Mr. Venkatesa Aiyar; 
and without giving the former an oppor 
tunity. to ' adduce such evidence, the 
District Judge has made a declaration 
that the latter was duly elected. 

The District Judge disposes of the matter 
in these words: 
justification ‘for ordering a fresh election 
iE the 2nd: ‘respondent has been able to get 
“only a few, votes as against the 1st respond- 
ent. “A fresh election means a delay 
and T should think {hat the 2pd respondent 
should have’ the benefit” of his fairly large 
number of votes at the election of the 15th | 

. March.’ This gfound is utterly unten- ` 
able ané the*order of the District Judge 
ot this point is wrong. $ 


“To sum up *I hold: 
(rt) That the District Judge’s view of 


* theelaw is wrong and that by taking a 


wrong view he declared Mr. Goundet’s ap- 
pointgrent as member and the election as 
the President invalid.and gave a further 
declaration that Mr. Venkatesa Aiyar was 
the only elected Presider. His decision 
.is tantamount to removing Mr. Gounder 
from membership and from his office as 
President, and restrainin, him from acting 
as member or President and im addition 


‘There will be some. 


katesa Aiver as the President. 

(2 That the District Judge acted with 
material irregularity, if not illegally,- in 
aljudicating in Original Petition No. "m 
of 1922 that Mr. Gounder's election as 
President was invalid on a ground not 
taken in that petition. ° 

(3) That the District Judge TN in 
cbntraveution of the plain provisions of 
the rules relating to trial of Election Preti- 
tions by declaring, without enquiry into 
the allegation of corruption, etc., urged 
against Mr. Venkatesa Aiver that the latter 
was validly elected as the President. 

With these observations I shall proceed 
to consider the next question that has 
been argued before us, namely, are we 
justified in interfering with the oilers of 
the District Judge in the exercise of our 
revisional powers? 

Section 115, Civil Procedure Code, is in 
the following terms: 

'* The High Court may call for the record 


«of any case which has been decided by any 


Court subordinate to such High Court 
and in which no appeal lies thereto, and 
if such Subordinate Court appears 

“(a) to have exercised a jurisdiction 
not vested in it by law, or 

“(b) to have failed to exercise a juris- 
diction so vested, or 

"(c to have acted in the exemcise of 
its jurisdiction illegally or with material 
irregularity, 

“the High Court may make such order 
in the case as it thinks fit." 

There canbe no doubt that the District 
Judge acted with material irregularity under 
clause (c) abeve in setting aside the election of, 
Mr. Ramaswami Gounder in Original Peti- 
tion No. 51 of 1922 on a ground not taken 
in the petition and in declaring Mr. Venka- 
tesa Aiyer to have been duly elected in con- 
travention of the rules pertaining to the 
conduct of Election Petitions. Even if the 
words '' with-material irregularity should te 
held to fefer to” faults of procedure, as 
held bv Jenkins, C. J.,.in Skew Prosad v. 
Rama Chunder (29). andthe word “procedure” 
Should be understood im the language ci 
"Rankin, J., in Hindley v. foynarain Muar- 
wart (25) in the restricted sense of methcd 
of condueting a case " still, the irregu- 
larity cqmmitted by the District Judge 
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‘would amount to * material irregularity ” 
within section/115, clause (c). 

Ás regards the portion of the order of 
the District Judge which proceeds upon 
a misconstruction of the provisions of the 
Loca] Boards Act including the Transitory 
Provisions, I am also of the opinion that we 
have powerto deal with it under either clause 
(4) or clause (c) of section 115. In regafd 
to the scope of these clauses there has been 
an alfnost irreconcilable divergence of judi- 
cial opinion. I may instance the cases of 
Sheoraj Nandan Singh, In the matter of (28) 
and Shew Prosad v. Rama Chunder (29). In 
the former a certain property was attached 
in the hands ef the petitioner before the High 
Court,on the ground that he had become a 
trustee for the judgment-debtor by virtue 
of a certain alleged agreement. "The peti- 
tioner preferred a claim and the Subordi- 
nate Judge rejected it and he thereupon 
applied to the High Court to set aside the 
order of the Subordinate Judge. It was 
contended on behalf of the decree-holder 
that the order of the Subordinate Judge was 
not made without jurisdiction. The ground 
of the decision of the Subordinate Judge 
was that the petitioner had agreed to pay 
the decree-debt by the document which 
transferred the property to him and in 
consequence thereof he became a trustee 
of the property for the judgment-debtor 
and, therefore. the property was liabe to 
attachment in the petitioner’s hands. It 
will thus be seen that the Subordinate 
judge in disallowing the claim proceeded 
upon a wroug view of the law. ,The High 
Court (Sir Comet Petheram, C. J., and Amir 
Ali, J.), however, held that they ‘had power 
to interfere with this order in revision. 
In the latter, that is, in Shew Prosad v. 
Rama Chunder (29), an application under 
section 4r of the Presidency Small Gause 
Courts Act for the recovery of the pos- 
session of certain immoveable property 
was tefused by the Presidency Small Cause 
Court on the ground that the relationship 
of landlord antl tenant had not been estab- 
lished. Fletcher, J., to whom an . applica- 
tion was made by the landlord under eSec- 
tion x15 of the Civil Procedure Code, to 
set aside the judgment of the Small Cause 
Court, holding that “ it is Mite impossible 
to understand 
(of the Small Cause Cart) means when 


what the lgarned Judge. 


he says that the vatutif is not entitled n 


to evict the defendant, because the lease 
to the plaintiff does contain a covenant 
authorising him to do so," ‘interfered with 
the judgment°in question and directed 
ruat it shouid be set aside. On appeal 
from the judgment of Fletcher, J., Jenkins 


C. J., and Wocdroffe, J.; came to the con- 
clusio that the exercise of the revisional 
powers on the part of the High Court wes 


not justified, as the Small Cause Ccurt was 
entitled fo come to the conclusion to whigh 
it did, even though the conclusion was 
erroneous and if it did come to that conclusicn 
it could not be said that the Court had 
failed to exercise the jurisdiction vested 
in it by law. 


It may be interesting to note thatin the 
former of the two cases referred to above, 
that is, Sheovaj Nandan Singh, In ‘the 
matier of (28), Petheram, C. J., and Ameer Ali, 
J.. while beingin agreement, as regards tbe 
decision to be given in the case, differ in 
respect of the grounds upon which their re- 
spective cisions were based. Petheram, C. J., 
Says: ''It seems to us that the Subordinate 
Judge was acting beyond his jurisdiction 


iu directing that this property which belongs — 


to a person other than the judgment-debtor 
should be attached and sold,” thus 
acting under clause (a) of section IIS, where- 
as Ameer Ali, J., acts under clause (c), for 
he observes, “I am clearly of opinion that 
the lower Court has acted illegally and with 
matetial irregularity in the exercise of 
its jurisdiction* in directing execution to 
issue agaiust the S held by the 
petitioner." R 
2 

A mere error of law does not? justifiy 
interference in revision, , for, 
in Amir Hassan Khan €. Sheo Baksh Singh , 
(27), a, Court may have jurisdiction to make 
an order which in fact or in law is wrong. But 
no Court can act illegally, althoügh it is 
very difficult to say when merely an error 
of law has been committed or when the Court 
has acted illegally. There being, as I observed, 


“a conflict of opinion in the statement of the 


principles on this subject it seems to me that 
I may usefulty examine the facts of «ome 
of the casés binding upon us with reference 
to the decisions given in those cascs. In 
Manisha Eradi v. Siyali Koya (26) the Court 
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Consisting ‘of five Jwiges, unanimously 
came to the edfnclusion that the High Court 
had power in revision to set aside the decree 
of a Small Cause Court which had 
jurisdiction: to entertain sfiits for rent 
only: where! the claim is founded on a 
contract ‘when it erroneously assumed 
that a süb-tenant by entering on lease 
became liable by an implied contract to 
pay the rent and passed on that fo ing a 
decree against the sub-tenant. In Baia- 
küshana Udayar v. Vasudeva A$var | (3) 
fhis question had to be considered. The 
facts were às follows: Uader section IO 
of the Religious Eadowments Act if a 
vacancy occurting among the members ot 
the Committee is not fiiled up by election 
within threei months after it has occurred, 
the Civil Court may appoint a person 
to fill up the vacancy or may order that 
the vacancy! be. filled up by the remain- 
ing members of the Committee. After the 
period of three months mentioned in the 
section was oyer, in pursuiace of an order 
made by “the District Court an election 
was held by the remaining “members ot 
the Committee, a certain person was dec- 
tared duly elected and the District Judge 
aceepted him: as a member of the Commit- 
tee on the'ground that upon the true 
constriction of section IO the remaining 
members of. the Committee should hold 
an election and the vacancy should be 
filled up in that way. The Privy Council 
agreeing with the High Court held that this 
construction of the section was wong, 
thatit was nof competeut ve the remaining 
members ‘to fill*up the vacancy by means 
of an election and that, the terms of the sec- 
tion did not wagant the course adopted 
by the Mistfict Judge. It will be noticed 
that fhe District Judge had juristiction 
in the ordinary sets, that is, a juris liction 
local, pecuinary, personal or with reference 
£o £he subject-matter of the suit [Sseejudg- 
ment ofe Woodroffe, J., in Shew Prosad v. 
Rama Chundey (29)). If the jurisdiction, 
there'ore, means merely propriety of forum, 
the District Judge had certdinly iur’sdiction 
to deal with the matter that grose before 
him under the Religious Endowments Act. 
But, is their Lordships of the,Privy Council 
set aside the order oi the District Tudge 
as made without. jurisdictiuu. 1t cannot 
be said tbat they were using tue word 


"a 4 C 


“ jarisdiction " in the surrower sus? fe- 
feire.l to above. "he same gustoa again 
arose fo: doebion in Susd:-am v. M amsa 
Masuthar (2. The lower Courts held that 
tà: judzuent-debtor who, after the Court 
sale, has transferred his interest in the prop: 
erty sold in execution of a decree, haf no 
locus standi , to apply | nnde O. XXI, 
r.439, and rejected his application. Against 
this decision the judgment-debior filed 
a vcvision petition to the High Curt. 
The fuil Bench held that the judgment- 
debtor retained sufficient interest to entitle 
him to apply under the rule. In regard 
t» the point whether anv question of juris- 
diction was involved, they awsweied ike 
reference in the affirmative,  follow:ng 
^ idi Udayar v. Vasudeva Aiya? 
3). 

In the above cases referred to by me 
the error of law committed by the lower 
Courts was held to have affected their juris- 
diction. O.a the authority of these deci- 
sions the proper ccnc'usion, in my opinion, 
seems to be that the order of the District 
Judge made in Original Petition Ne. &1 
of 1922 also comes within the scope of 
section 115 of the Civil Procedure Code. 

It has next been argued before us on. 
behalf cf Mr. Venkatesa Aiyer that the Dis- 
trict Judge exercised his powers under the 
Act not as a Court of law but merely 45 a 
persona designata whose decisions are nct 
to be treated as the judgmeut of the legal 
Tribunal and the High Court cannot. theres 
fore, iuterfere with the orders of the 
District Judge in revision. Whether 
tha District Judge is a Court or not must 
be determined os a consideration of the lau- 
eguage of the various provisions which 
defines his powers. his duties and the pro- 
cedure to be followed by him. The pre- 
sumption is, when any existing Tribunal 
is given a right to determine certain matters, 
that Tribunal is to determine such matte:s 
as a Court. The party who contends’ that 
the matters xeferred to the Tribunal were 
not referred to it as a Court of law must 
make good that position by referring to. 
the various sections which establish that 
his tontention is correo. This poist was 
expressly decided by the House of Lords, 
in National - Çelephone Company limited 
v. Pustmaster-General (1); Lord Parker ‘of 
Waddington “observed that where, by .a 
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Statute matters, are referred to the tion except by an election petition presented 


determination of a Cout with no fur- 
ther provision the necessary implicaticn 
is that the Court will determine the matters 
as a Court. It is pointed out in ike ivcg- 
ment that the jurisdicticn cfsucha Tri- 
bunal is ensarged, but all the incidents of 
such jurisdiction, including the right cf 
appeal from its decisicn, remain the serme. 
Balakrishna | Udayar v. Vasudera Atyar 
(3), io which I referred above in another 
connection, is also an authority upon this 
point. It was contended in that case that 
the orde? of the is Judge which was 
under consideration was not a judicial 
but merely an na raive or  minis- 
terial Act. That contention was based upon 
an arggiment that the Civil Court exercised 
its poweis not as a Court of law Lut merely 
as a persona designata. Their Lorcships 
ot the Privy Councii after examining ihe 
language ot the various sections of the 
Relizious Endowments Act overruled that 
coutention. The decison of the Privy Ccun, 


cil affirmed the judgment of the High Comt 


in the same case reportcd as Vasudeva Atye* 
v. Devasthanam Commuttee of Negapatam 
(2). Sir Arnold White, C. J., in dealing with 
this question refers 1o certain secticis cf 
the Religious Endowments Act and arrives 
at the conclusion that in regard to those 
ectiqns the District Judge undcubtedlv 
exercises judicial funciiors es a Civil 
Court and not as a prisona designata and 
he then observes: “It seems to me it 
would be inconvenient if for certain pur- 
poses the District Judge is a Civil Court 
exercising judicial functions uder tLe 
Act, and for other purpcses rder tke Act 
he is a persona designata x.ct exercising juci- 
cial functiers.”” ‘Eese ckseivaticrs ay ply 
with great icrce 1o the picserf cose. No 
doubt an applicaticn may Le made to tLe 
D strict Judge under section 57 icr an en- 
quiry in respect cf the allegaticrs ci *dis- 
qualification arisirg under sccticis 55 aid 
50. But this is merely an enellirg pto- 
viiizn, Léceuse ileiiglt cf tle <yplkant 
z^ call in quc stich zn electicn cn ary cl ibe 

«£10 nds spcGficd in sccticrs 85 «1d £6 Ly 
au election petiticn unger tLe sulesicn en cd 
anaffectcd. The first rule runs as fclicus: 

“Save as provided in secticn, 57 cf ile 
Madras Local Boards Act,1920, no ,election 
Leld * * * * shall be calle in ques- 


in accordance with these rules." Tire 
result is, that the party considering himsel 
aggrieved may, at his option, apply under 
section 57 or present an Election. Petition. 
If in dealing with an election petition tlie 
District Judge acts as a. Court and not as 
a persona designata it would be indeed very 
incon% niert in the words of Sir Arnold 
White C. J., if for certain purposes the Dis- 
trict Judge is a Coürt and for certain other 
purposes he is a persona designata. Tfe 
indications are perfectly clear "that ‘when 
dealing with Election Petitions he acts 
asa Court and if this position is correct, in 
my opinion, it follows that he acts as ‘a 
Court even when ke deals with applications 
under section 58. The rules provide 
that the petition. if presented to the 
District or Subordinate Judge having juris- 


diction, shall be, signed and verified 
in the manner prescribed in the Code 
of Civil Procedure. If the provisions 


are not complied with, it is the District 
or fhe Subordinate Judge that is to dis- 


miss the petition. It is further provided . 


that the District or Subordinate Judge may 
direct any Court subordinate to him to hod 


an enquiry. Rule 6 provides that every . 


Election Fetition shall be enquired into as 
nearly cs thay be in accordance with the 
procedure applicable under the Code 
Civil Procedure to the trial of suits. It - 
also provided that at an enquiry uis 
Local Board concerned may appoint a legal 
practitioner to atiend, theenquiry andtake 
such part therein'asthe enquéring authority 
may allow. Ithink what I have stafed 
is sufficient to show that the legislature 
imtended that the Districf.Tudee should 
e determine questions IE to hinm i his 
capacity as a Court. 
The cases cited for the fespondent do fot 
have much bearing gn the matter, as they, 


turn upon theelanguage of other, Arts, 


but I may observe in regard to V ijiaragha- 
valu Pila: v. Emperor (8), on, which 
reliance was placed, that it was decided Les 
fore the decision by the Privy Council 
reported in Bhlakvishna Udayar v. ' Vasu- 
deva Aiyar (3). The decision of the High 
' Court, which wa¢then under appeal to the 
Privy Council, was cited:to the, learned 
Judges and in then judgnieut they. state 
that they were informed that that decision 


e 
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I, the-efore, hbld that the District Judge ‘for the execution of a dwree aud in the third 


application, the date of the disposal of the first 
‘was acting as a Court aud not os 1 persona application is stated but not taat of the second, 


des. gnata and" that his decisions can be though the numbers of execution cases with regard 
revised by the High Court én the exercise to both the previous applicatious are stated, the 
of its powers of revision. defect is not material so as to viliate the applica- 


tion for execution. [p. 1055, col. 1.] 
There remains one moreargument to be The object of mentioning a cross-decree,in an 
dealt with.. On behalf of the respondent, application for execution seems to be that the 
it was argued: that under rule r2 (3) of the Court may bein a position to see that the decree- 
Tales mad for the conduct of Wection Neri the one edge does nat rake out emsentien 
enquiries, as well as under sectioa 57 (2) principle can have no applicatios where the decree 
ef the Act, the decision of the Disérict Judge obtained by the decree-holder is in his personal 
or other enquiring authority is said to be capacity, and the decree obtained by the judgment- 
final, and that, therefore, the decisions in debtor is in his capacity as an executor, Conse- 


t t i I quently, omission to mention such a “cross-decree 
question ' are not open to fev ision. In in an application for execution, is not a material 


Matangini Debi v. Girish Chunder Chongdar defect. (p. 1055 col. 2.] 

(13) it was pointed out that when a section Appeal against an order o$ the Subordi- 
says that 'a certain order shall be final nateJudge, First Court, Zillah 24-Parganas, 
it only means and intends that it shall not dated the 17th of july and 4th of" August 
be open to appeal and that the intention  r920. 

is not to make the order absolutely final Babu Rajendra Chandra Guha, for the Ap- 
so as to make it not open to revision. Ob-  pellants.—The decree-holder is the appellant. 
servations to a similar effect occur also in * The appeal arises out of an application tor 
the judgment in Valli Ammal v. Cor- execution of the decree passed by the High 
poration’ of Madras (r2). I reject the* Court affirming that of the District Judge, 
coutention'and hold that the orders of the Chittagong, granting the Probate of a Will 
District Judge are liable a be revised with costs. It amounted to Rs. 700. The 


"by the High Court. decree was in I9I8. On two previous 


For these reasons I agree in the con- occasions I applied for execution. I appli» 
clusions arrived at and in the orders pro- ed for transfer of the decree to District 24- 
posed by my learned brother. Parganas. The District Judge transferred 

V. N, V., the application to Subordinate Judge. 
C. R. JP. Nos. 341 and 342 allowed, Execution was taken out, sale proclfmaticn 
A c. M. P, Nos. 1809 and 1870 dismissed. was issued, but on a subsequent dafe it 

was dismissed on the grounds of non-mention 

e of two cross-decrees and of dates of two 
| ^ 6. . previous execution cases. Hence, under 
. |. Q. XXI r. 11, my application was dis- 
| P missed with costs. The learned District 

Judge havifig received and registered my 
. application under O. XXI, r. 17, Civil 


e i 


;*  ČALCOTTA HIGH COURT. 


APPEAL FROM ORDER NO. 373 OF 1920. Procedure Code, the Court should have 
Jane 26, 1922. - asked me to remedy the formal defects 
Pres. n..—Justice Sir N. R..Ghatterjea, KT., Instead of dismissing my application. 
and Mr. Justice Panton. Refers to 9. XXI, r. 18, Civil Procedure 
PROSANNA KUMAR 'CHAKERBUTTYV Code, O. XXI, r. I? (4); Civil Procedure 
AND ANOTHER—DECREE-HOLDERS— Code; Asgar Ali v. Troitokya Nath Ghose(x). 
. APPELLANTS l The defect is merely formal. The application . 
versis could be amended everf after registration, 
JOTINDRA NATH BOSE—JUpGMENT- Gopal Chunder Manna v. _ Gusain Das Kalay 
DEBrOR—RESPONDENT. e (2), , 
©, Civil Procedure Code ( Act, V of 1908), O. X X I, j 


¥, yi—Execution applic. dion— Previous applica- 
tion, date of. not mentisned—Defect whether (1) H e- 631; 8 ind, Dec. (N. $.) 960 (F. B.). 


saterial—OCvoss-decree, object of — inentioning— (2) Dep. 2 e. los N. 556; 13 Ind. Dec. 
. Omission, whether material, | (x. &) A S B.). 
á o 
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Babu Jogesh Chandra Roy (with him Babu 
Asitiwanjan Ghosh), for the Respondents. 
—The defects are certainly not formal. 
The dates are very material to decide limi- 
tation. See Gopal Sah v. Janki Keer (3), 
and Gopal Chunder Manna v. Gosain Das 
Kaltiy (2) does not apply. We put in ob- 
jections pointing out the defects. They 
never cared to rectify the mistake. 3 

Babu Rajendra Chandra Guha, replied 
in brief. 

JUDGMENT.—This appeal is against an 
order dismissing an application for execution 
of a decree on the ground that the date 
of disposal of two previous applications 
for execution as also certain cross-decrees 
obtained by the judgment-debtor against 
the décree-holder were not mentioned in the 
application. 

It appears that the present application 
for execution was made on the r2th January 
1920 No defect in the application was 
noticed at the time and the Court directed 
it to be registered. Subsequently, on the 
17th July 1920, the Court held upon the 
objection raised by the judgment-debtor 
that the application for execution did not 
comply with the requirements of O. XXI, 
r. II, as stated above. | 

There is no doubt that material defects 
would ‘vitiate an application for execution 
andthe question, therefore, is whether there 
were material defects in the application. 

Now, so.far as the dates of disposal of 
the twoprevious applications are concerned, 
‘it appears that the date of disposai of the 
first application for execution was stated 
but not that of the second, though the 
numbers of execution cas@s were stated 
with regard to both the previous appli- 
cations. The omission of the date of' 
disposal of the second previous application 
for executicn, we think, is not a material 
detect. 

The omission to mention the cub cies 
of cro:s decrees however, may be material 
defect. O. XXI, r. IT (2) (g) Provides that 
the application sahal contain, among other 
matters, particulars of any cross-decree 
, passed before ox after the date of the decgee 
" sought to be executed. It is stated that ons 
of thase cross-decrees in favour of the 
judgment-debtor has subsequently been 

. e ° 


(3) 23 C. 2171 12 Iud, Dec. (N, $.) 145. 


. capacity, and, 


set aside by the "High Court on appeal; 
but at the time of the application lor ¢xé- 
cution it had not been seteaside. 

However that may be, it is contended 
that the  cross-decrees obtained by the 
judgment-debtor could not be executed 
for two reasons, first, that the decree in fa- 


-vour of the judgment: debtor was in his 


capagty as executor, whereas the decree 
in favour of the appellant was in his personal 
secondly, that the decree 
in favour of the judgment-debtor was pass- 
ed by the Court at Chittagong and it couid 
not be set off against the appellant’ s decree 
until the former decree was transferred 
to the Alipore Court. 

We think that the 
should prevail. 

The rule as to satisfaction of cross-decrees 
is laid down in O. XXI, r. 18, sub-section 
(3) (a), and it provides that the rule shall 
not be deemed to apply unless the decree- 
holder in one of the suits in which the 
decrees have been made is the qudgment- 
debtor in the other and each party fills 
the same character in both suits. As stated 
above, the decice obtained by the appellant 
was in his personal capacity, whereas the 
decree obtained by the judgment-debtor 
was in his capacity as executor. Satis- 
faction could not, therefore, be entered upon 
the decrees. The object of mentioning 
Cross decrees in an application for execu- 
tion seems to be that the Court may be 1n 
a position to see that the decree- 
holde? in {be one case. dces not take out 
execution withoüt the cross-decree being 
set off. The principle can have no appli- 
cation to a case like this wheie the decrees 
‘could not possibly have been se? off against 
each other. That being so, we think®* that 
in the present case the Qmission to mention 
the cross-gecrees obtained by the jfidg- 
ment-debtor “ was got a material defect 
for which the application for executioh 
should have been dismissed. 

Tbe order appealed against must, therefore, 
be set aside andethe case sent back to the 
lower Court for the decision of other ob- 
ject ons raisefl by the judgment-debtor, 

Tte appellant is entitled to costs of this 
Court We asgess the hearing fee at’ one 
gold sohur. 

Future costs to abide the resuit. 

N. K. Order sei aside, 


first contention 


nd . 
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MADRAS HIGH COURT, 
"CUT, MISCELLANEOUS PETITION NO. 3507 
OF 1922 _ 
a January 22, 1923. 

Present :—Sir Walter Schwabe, KT, 
Chicf Justice, and Mr. Justice We liace. 
Tus OFFICIAL ASSIGNEE or MADRAS 

— RESFONTENT—TEIIICIIR : 
| VETSUS 
DORAIAPPA AIYAR a"as KRISHNA- 
e SWAMY AIVAR AND OTHER&—APPEL- 
LANTS—RESPONDENTS. 


Madras High Court Insolvency Dules, yr. 133, 
insolvency  proceedingo—English 


Law. | 


Under rr. 133,and 136 of the Madras High Court 
Insolvency Rules, in all insol vency proceedings, 
unless an order is made to the contrary, the success- 


. ful party is entitled only to half the ordinary fees 


allowed on the Original Side whether the costs 
are directed to be paid out of the insolvent’s estate 
or by a third party. 

The rule under the English Bankruptcy Law 
which allows full costs in cases in which proceed- 
ings are between the Official Assignee and third 
parties cannot be imported into cases governed 
by the Mee Insolvency Rules. 


Petition praying that in the circumstances 
stated in the affidavit filed therewith the 
High Court will be pleased to issue an order 
directing the Taxing Officer of this Court 
to tax the costs of the petitioner hereia, 
and first respondent in Original Si ie» Appeal 
No. 61 of 1921 on the file of the Higa Court, 
"Appellate Jurisdiction, on the Original Side 
Scale to award costs of this application. 


Mr. H. D. Cornish. ingtructed by Mr. S. 
G, Sadagopa Mudaliar, for the Petitioner 

*Messrs. K. G. Srinivasa Atyar and N. 
Swaminatha Aiyar, "for the Respondents.’ 


eC C RDER. 

Schwaba, C. J.—'This is an appl'cation 
by the Official Assignege of Madras. 
s What he asks for is an iuterpre£ation of 
* aù onder of this Court unde which an appeal 
was dismissed ‘with costs and the order 
drawneup is 'costsof the responde.t. It 
is'clear from what took place and from the 
wording of the order that fhat order was 
i.tended to apply to the Oih:ial Assignee 

ogly. He gets his costs qnd the other res- 
“pondents get none. 


END or VOLUME 71? 


The second point raised in the case is 
that one-half of the ordinary teescn the Ori- 
gina) Side have been allowed under r 130 
of the Insolvency Rules. It is contended 


that that rule applies only to cases in which. 


fees are payalle out cf the estate, and we 
are referred to the analogous rulein Bank- 
ruptcy in England and to authorities de- 
cided thereunder. The English rule in 
small insolvencies gi es three-fifths of the 
charges ordinarily allowed in all p:eceed- 
ings tinder the Act and the rules, and it 


has been held that that applies directly: . 


to proceedings under the Act and does 
not aprly te cases in which the proceedings 
are between the Odicial Recewer and third 
parties, But we have to interpret the 
Madras Rules, and r. 133 gives the Court, 
which is the Court which heard this case, 
power to direct the cos s of any petition, 
application or matter to be paid by any 
"paity to the proceediags or to be paid out 
of any fund in or under the control of the 


* Court or in the hands of the Official Assignee, 


and generally to deal with the costs of all 
proceedings in the Court as to it may 
seem just. That rule seems to me to Cover 
all proceedings under the Act and it gives 
the Court power to deal with proper dis- 
cretion with the costs of any such pro- 
ceedings; and the succeeding r. 136, which 
states the scale cf costs, in my judgfhent, 
applies : and the Legislature has tought 
fit to make the costs in an iasolvency oniy 
half the ordinary costs. There again,the whole 
position is sifeguarded by sab-c au-e (3) cf 
r. I36, which gives the Court power, 
under r. 40 cf Appendix IV to the Higk 
Court Fee Pies, to ailow in proper cases 
tae full fees iastead uf halt. So that. tue 
resuit'is that in insulveucy preceeding Ss, 
unless an order is made to the contrary, 
ihe r.leishalf the Attumey’s fees. Wnether 
tlis would have been d proper case to allow 
th: fell fees 13 a matter waich is not open 
to discussion now. Such application should 
Lave keen made at the heating cf the appeal. 
Tha costs or the Othctal” Assignee and 
of th: appellant in this application Shall 
ec paid out oi the es ate. b 
Wallace, J.—. agrès, 


V. N. V. Petiticn aBcwel. 
' Ld " 


" 





RAL INDEX. 


VOLUME 71—1923. 


sl 0t (ergs: ue reus 


Abandonment— Question of fact— Bengal - Tenancy 

Act ( VI II of 1885), s. 87. 4 

The question whether there has been an aba :- 
donment or not is in each case a question of' fact. 
C Sarat CHANDRA MAJUMDAR v.. PRASANNO 
KUMAR GOPE 304 
Abatement. See PROBATE AND ADMINISTRATION 

Act, 1881, s. 89 
Abatement of appeal—Death of joint p'aintiff before 

hearing of appeal, effect cf—Decree passed in 

ignorance of fact of death, validity of. 

The effect of allowing an appeal to be heard ang 
a decree passed in ignorance of the death of -one 
of the joint plaintiffs is to render the judgment 
and decree a nullity. A AMBIKA PRASAD ve 
JHINAK SINGH, 21 A. L. J. 91; (1923) A. I. R. (A.) 
211 321 
Account—Mistake, right of party to prove— 

C. Pe General Clauses Act (I of 1914) Interest, 

calculation of —Gregorian calendar, 

A person is always entitled to prove that there 


was a mistake in the accounts and that he signed: 


them as correct by mistake. 

Interest on an account need not be calculated 
according to the Gregorian calendar, as the 
General Clauses Act does not apply to cases of 
this kind. N BHOJRAJ v. SHANKERNATH, (1922) 
A. I. R. (N.) 265 45 


———, suit for—Duly of Couri-— Direction as 
to manner of accounting. 

In all cases in which accounts are directed to 
be taken it is desirable that before ordering an 
account to be taken the questéon of principle 
involving the measure of liability of the defendant 
should be decided by the Court. 

It is always permissible to a Court which has 
directed the taking of an account to vary or 
modify the directions already issued by it, if itis 
satisüed that some mistake has been made, 
Pat. HARIHAR PRASAD SINGH v. KESHO PRASAD 
SINGH : 911 


Acquittal, order of, when poe enm 

An, order of acquittal, without a charge having 
been framed against the accused, is justified only 
(1i) in sunumnons-cases by the operation of section 
248, Criminal Progedure Code; (2) under section 
$45, when there has been a composition, and ($ 
under section 333, when the Advocate-General 
withdraws from the case, and where the Court 
considers it proper, even though 4 charge has 


not been framed, to acquit the accuged. The 


last is a rare contingency. 


auus 889-c VIE. 


Acquittal —-oncld. 


The High Court will, in revision, interfere to 
set aside an order of acquittal which is illegal, 
having been passed on a composition which was 
invalid. Pesh. HARNAM SINGH v. SAIN DASS, ` 
24 Cr. L. J. 120 248 
— Revision— Private — complainani—I,ocus 

standi to be heard by High Court. 

A private complainant, in a proper case, may 
well be heard by the High Court when it is called 
upon to exercise its powers of revision against an 
order of acquittal, © AsutosH Das GUPTA v. 
PURNA CHANDRA GHOSE, 36C. L. J. 267; (1923) 
A. I, R. (C.) 11; 24 CR. L. J. 206; 50 C. 159 0 


Acts— General. 
“Act 1839—XX XII. See INTEREST Ack. 





e 


——— 1841—XIX. See SUCCESSION (PROPERTY 
PROTECTION) ACY. 
— — 1855—XIII See FATAL ACCIDENTS ACT. — 
— — 1859—XIII. See WOoRKMAN'S BREACH OF 
CONTRACT ÁCT. 


'——— f86o—XLV, See PENAL CODE. 


— —— 1865— X. See SUCCESSION ACT, , . 
— — 1867—111I. See PUBLIC GAMBLING ACT. 
—— 1840— VII. See COURT FEES ACT. ^. 
—— 1872—l4 See EVIDENCE Act. 

— — x872— XIX. Se CONTRACT Ast. ; 
an 1873— X. See Oatas Act. .* 


—— 187;—1. See SPECIFI¢ RELIEF ACT. 

——— 1879— XVIII. See LEGAL PRAXTITIONERS 

- Act. e e* 

———. I881—V, See PROBATE AND ADMINISHRA~ 
TION ÁCT. 


— — I1881— XXVI. See NEGOTIABLE INSTRU- 
©. MENTS ACT. 
1882,-1V. See TRANSFER OF PROPERTY ACT. | 
—— 1887—IX. Gee PROVINCIAL SMALL CAUSE 
Courts Act. 


See SuCCESSION CERTIFICATE 
A 





CT. E 
——— 1890— VIII. See GUARDIANS AND WARDS 
Act, : 
—— 1890—IX. 95ee RAT WAYS” ACT. 
—-—— 1893—IV. See PARTITION ACT. 





— —. 1898— V. See CRIMINAL PROCEDURE CODE, 6 

— — r899— II. See STAMP ACT. P 

—— 1899—IX. See ARBITRATION ACT.  - 
I1908—V. See CIVI, PROCEDURE CODE. 


m 1908— IX. See LIMITATION ACT. s 


— — 1918—VII. See INCOME TAX Act. 

—— 1918-21X. See INDIAN SOLDIERS (LXTIGA- 

. TION) ACT. | 

1920-—V. Sez PROVINCIAL INSOLVENCY ACT; 

—— 1920 —XXVI. See LIMITATION AND (DE OF 
< CiviL PROCEDURE (AMEND- 

a MENT) ACT, œ 





Acts—Bengal. 
—— 1847—IX, See 


- 


BENGAL  ALLUVION AND 

DrnuviowN Act. 

—— 1866—1V. See CancuTrA Poric# ACT. 

—— 1884—11I. See BENGAL MUNICIPAL ACT. 

—— 1885— VIII. See BENGAL TENANCY ACT. 

— — 1887;—XII. See BENGAL, N.-W. P. AND 
ASSAM CIVI, COURTS ACT. 

wma I1897——-V. See wa ESTATES PARTITION 

cr. 
—— 1920—1IL. See CALCUTTA RENT ACT. 


Acts—Bihar and Orissa. 


rigof—VI. See CHOTA NAGPUR TENANCY 
ACT. ‘ 
——- 1914—1IL See BIHAR AND ORISSA PuBiic 
DEMANDS RECOVERY ACT. 
——— 1922—1l. See BIHAR AND ORISSA COURT- 
, FEES (AMENDMENT) ACT. | 


Acts—C. P, 


——— I898—NI. See C. P. TENANCY Act. 
— — 1914—l. See C. P. GENERAL CLAUSES ACT, 


— — Yi917—1I. See C. P. LAND REVENUE ACT. < 

ga 1920—1. See C. P. TENANCY ACT. 
Acts—Madras. - 

—— 1876—1I. | See MADRAS SUB-DIVSION OP 


Zé$MINDARI ACT. 
— — 1886—I. 9 See MADRAS ABKARI ACT. . 
—-*.— 1889—III. See MADRAS TOWN NUISANCES 


sô CT. ; 
ee 1926 -~-X1Vy See MADRAS LOCA BOARDS 
°° ACT. 


Acis— Punjab. 


- e— 1887—XVI. @See PUNJAB TENANCY Act. 

— — 1887—XVII. See PUNJAB. AND. REVENUE 

2 ` AST. e 2 
———eigrilI—1Il. See PUNJAWMUNIcIPAY Act, 
——— 1913-1. See PUNJAB PRE-EMPTION ACT. 
-——— x9I4—1. See PUNJAB EXCISE ACT, ] 
j Acts—T¥, P. 

——— I869—I. See OUDH ESTATES ACT. 
——— 1873—XIX. See U. P. LAND REVENUS Act, 
-— I901—II. See AGRA TENANCY ACT. 

e — 1901—lII. See U. P. LAND REVENUE Act, 
——— 1916—lI, See U. P. MUNICIPALITIES ACT. 
——— igig--VIll, See y P. TOWN IMPROVEMENT 

CT, 


oe 


+ : e F 
e bd * 
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: E Acíis—-- General —tencld. . Regulations. : 
Act 1908—XIV. See CRINA, Law. (AMEND- Reg, r819— VIII. See Lon TALUKS REGULA- 
l 4 a d j ION, 

1908 XVIe RS a ACT. —-— 1901—III See FRONTIER CRINES REGULA- 
"—— igio—1. See PRESS ACT. 6 TION, l 

— — 1gi2— I, See Co-oPERATIVE SOCIETIES ACT. Statute 

—— I1913—VII. See COMPANIES ACT. , 


1915 (5 & 6 GEO. V, C, 61). See GOVERNMENY or 
INDIA Act. 


Admissions, receiving of, in evidence. 

Per Napier, j.—Admissions must be taken 
either altogether or not at all; that is to say, al- 
though a party cannot by an admission make evi- 
dence fcr himself, still, if it is sought to be used 
against him, all the words of the admission must 
be taken and even if they operate in favour of the 
defendant they must be taken with the words 
which the person seeking to rely on admission 
calis to his aid. M THIRUMALASSERI KOTAWIL 
SREEDHARAM VALIA RAJAH v. PARARKAJ, (1921) 
M. W. N. 639; 41 M. L. J. 525 * 9270 
Adverse possession— Brother in possession on 

bzhalf of himself and sister—Gift by brother 

without knowledge of sister, effect of—Revistration 

— Notice. 

e The sole possession by one of two or more joiut 
owners is not adverse to the others until the owner 
iir possession has done some act to the knowledge 
ef the others which amounts to a denial of the 
latter's right. 

Regisiration is not notice. 

If a brother iu possession on behalf of himself 
and his sisters executes a deed of gift in favour 
of his sons without the knowledge of his sisters 
and there is nothing to put the sisters on enquiry, 
the possession of the brother does not become 
adverse to the sisters. A SHAKUR v. HUSAINI 


BIBI : 653 
Co-shavers— Alienee from co-sharcy? 

Where a co-sharer sells a specific portion of a. 

joint holding, which portion is in his possession 

and possession of which is immediately delivered 

to the purchaser, the possession of such purchaser 


` is adverse to the other co-sharers from the Moment 


of his entry. L ANWAR v. KISHEN SINGH, 
A.IR.&) 205 194 ` 

Execujion of decree— Formal possession 
delivered— fudgment-debtor in actual possession 

— Limitation, operation of. 

The mere delivery of formal possession of im- 
moveable property to a decree-holder in execu. 
tion of a decree cannot prevent limitation runnin 
in favour of the judgment-debtor where the pene 
rermigins in actual possession, and the propert 
is not in the occupation of a tenant or other ped 
entitled to occupy the same, L SARDAR KHAN 
v. ABDULLA KHAN 885 

Joint owners—Proof—Ouster actual or b 
conduct—Denial or repudidtion of title —Mixed 

uestion of law ad fact. i 

o constitute adverse possesion again toi 
Owner his ouster may be actual or there pc ue 
conduct which would amount to his ouster 

The mere possession of a house by sdme of its 
joint owner#or by a mortgagee from them, if the 
mortgage yas effected without the knowledge of 


(1922) 
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Adverse possession—concld, 
e 


the joint owner not,in actual possession, cannot 
amount to adverse possession against him unless 
thete was what may be deemed to be his ouster, 
that is, actual ouster or some act to hisknowledge 
by which his title was denied or repudiated. 
The question of adverse possession 1s a mixed 
question of law and fact, A HAFIZ ABDULLAH v. 
Ant 2r A, a. J. 204; (1923) A. I. R. (A) 20x 


640 
——— — — Proof —Enclosing land for keeping cattle 
during day time—-Possession, nature of, . 


It is no defence to a suit for possession of land 
that the land has been in possession of the defendant 
for mbre than 12 years. If plaintiff's title is to be 
denied, adverse possession for more than 12 years 
must be set up and proved. 

To enclóse a plot of land, which is of no immediate 
use to its owner, and to use it for the temporary 
purpose of keeping cattle there in the day time, does 
nob amount te adverse possession. A LAKHU v. 
Lar SINGH 265 
Agra Benancy Act (II of 1901), s. 58—Sub-senant, 

status of—Ejectment— Jurisdiction of Civil and 

Revenue | Couris—Pleadings. 

The person to whom for his lifetime an occu- 
pancy tenant sub-lets a portion of his holding for 
a fixed rentis a tenant within. the meaning of 
section 56 ofthe Agra Tenancy Act, and cau only 
be ejected in accordance with the provisions of 
that Act and not by a Civil Court. A Ram 
GAJADHAR v. SURTANT, (1923) A. I.R. (A.) 343 

1 
s. 57 (d)— Tenani grove-holdzr — Eject- 





ment. 


A tenant grove-holder is very different from a 
tenant of a grove. His rights in the plot of the 
grove are not those of a tenant but of agrove-holder 
aud as such he cannot be ejected from it under 
sectéon 57 (d) or any other provision of the Agra 
'jenancy Act. A SHEO PRASAD v. BABU RAM, 
(1923) A. I. R. (A) 168 350 


ss. 79, 167— Declaratory suit -befween 
vival ienanis—l'orcille dispossession of person 
recorded as tenant in. khewat— Claim for posses- 
sion as occupancy tenant and damages for crops 
cul— Jurisdiction of Civil and Revfhue Couris 
— Claim for damages, whether must fail if claim 
for possession fails for want of jurisiiction — 
Possession, suit for-—Plaintiff must prove better 
title than defendant's. ° . 

! A suit for a declaration between two rival ten- 
ants may be brought in a Civil Court. But where 
on the death of an occupancy tenant, a person?*not 
Jan heir, takes possession of the holding and gets 
himself recorded in the kewal as an occupancy 
tenant in succession to the deceased, and on being 
forcibly dispossessed by a person, who takes a 
registered lease from the Zemindar, brings a suit 
for possession ofthe holding “together with occu- 
pancy rights" that is, brings a suit not merely 
for possession o$ the holding, but also wants to 
get back possession ''gs the occupancy lenan® in 
succession to the deceased ”, the suit is not cognizable 
by a Cevil Court and must be brought in a Revenue 
Court, under section 79 of the Tenancy Act with 
the Zemindar as a defendant, 


— 
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Where a suit for possession gud damages for 
ctops forcibly cut and appropriated is brought 
in a Civil Court, and the claim as to possession 
fails on the ground that it is cogwizable, only by a 
pons Court, the claim for damages must also 
ail. i 

A suit for possession must fail where the plaintiff 
fails to prove a better title than that of the defend. 
us A Sita RAM v. CHATT RAM, (19:5) A. I. R, 
4A.) 257 . 44 
7—7,- 88. 177 (e), 158—Muafi, suit for ed 
tion@ of — Proprietary title set up in defence— 

Jurisdiction— Appeal. 

If in a sit for the resumption of a muafi, under 
section 150, read with section r 54, of the Tenancy 
Act, the defendant sets up a plea based on section 
158 of the Tenancy Act, a question of proprietary 
title is raised, for. if the plea is determined in his 
favour, he is entitled to have a declaration of his 
proprietary title, and the case falls within the 
purview of'section 77 (e) of the Tenancy ‘Act, 

The words ‘‘in all suits" in section 177 of the 
Tenancy Act comprise suits of any description 
in whatever group they may be. Therefore in a 
suitfalling in group Can appeal lies to the Dis- 
trict Judge. A LaLTA PRASAD v. KHARGA, 2r 
A.L J. 189; (1923) A. I. R. (A) 313 778 
—- ——88. 177 (e), 198— THe of landiord 

vrebudialed — Third person's title pleaded — Third 

person not made party to suit—Quewion of title 

raised and decided— Appeal, . 
- If in an ejectment suit, under section 58 of the 
Agra Tenancy Act, the defendant repudiates the 
title of the landlord and pleads the title of a 
third person, a question of proprietary .title is 
raised and the faet that the person whose titie is 
pleaded as jus tertii is not impleaded in the suit, 
makes no difference. When in such a case the 
question of proprietary title is not only raised 
but decided by a Revenue Court, an appeal lies 
to the District Judge. The remedy under section 
198 of the Tenancy Act is an additional remedy 
and it does not prevent an appeal lying to the 
ricus qose under section 177, clause (e) of the 





Act, TULSI PRASAD, SAHAI v, RAMRAJ AHIR 
. . 

: 308 
—— —— 8, 198—Suit by landl-rd for rent—Pay- 


ment in good faith to third person pleaded— Third 

person made party t? suit—Decwion against 
* third party—Ciil suit by Phird party gwiether 

Lavred— App.al, second— Finding, basg on 

mistake of fact, wh ther binding. 

If in a suit by the landlagd for arrears of rent, 
the tenait pleads payment in good faith to a 
third person, and upon that person being made 
a party fo the suit. the’suit is decided azainst hi:f, 
‘such a decision does not preclude the latter from 
establishing his title in a Civil Court. 

A finding by the lower Court pig is based 
on a mistake of facg does not bind the High Court 


in second appeal. A HABIB KHAN v. Fipa 

HUSAIN KHANe 1017 

—-— —.— s, 202— Record of Rights—Eniry opposed 
to decision of competent authority —Presumnptiog of 
correciness. a i . 


Where notwithstanding an order bya competent 
authority, the entries in the Record of Rights are 


- 
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' to, tenancy is! bona fide. 
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not correéted in accordanc® with that order, the 

Courts are not botind to presume their correct- 

ness for fhe purposes of section 201 of the Agra 

Tenancy Act. AWIKA RAM v. DUBO Su E 
AME. M 

— —— S. 202-— Ejeciment. suii—Plea of tenancy 

— Bona fides, question of ~Duty of Civil Court. 


If in a suit relating to an agricultural holding. 


the defendaat pleads a tenancy, the Civil Court 
has no option but to refer him to a Revenue Court 
under section 202 of the Agra Tenancy Act, as. 
there is nothing in the section which requiMs the 
Court, before applying it, to decide that the claim 
A JASRAMQUV, AMAR 


Nira | 475 


. Agreement to isell— Consideration paid— Vendee 


TAL, (1923) A. I, R. (N.) 177 


. sale. 


AN 


in  possession-— Registered deed not passed— 
. Vendee, whether can resist vendor's suit for pos- 

Session. ; i ; 

Where a person agrees to sellhis property to 
another who is already in possession and who has 
paid the purchase-money, but there is no registered 


. deed of sale, the vendee can successfully resist a 


suit for possession by pleading that there has been 
in his favour an agreement to sell the property 
whether the time for filing a suit for specific per- 
formance has expired or not. N SAMPAT v, MOTI- 
808 
— JPossession, transfer — of—Promisee 

already ttm possession as morigagee—Transferee, 

. subsequent, rights of —Equity. 

. A purchaser, who has actually taken possession 
under an agreement to sell, can retain such pos- 
session as against the seller even though the agree- 
ment tó sell has not been converted into an actual 
But this: principle is one of equity only. 
It does not amount to the conversion of an agrée- 
‘ment of sale into an actual sale, and the enforce- 
ment of this equity depends entirely upon the 
fact of the purchaser having taken actual codecs: 


— 





* sion. 1 = ki 


eWhere a person who is already in possession of 
‘a property as mortgagee, enters into'an agreement 
to purchase the same and there is nothing to show 
that his possession is definitely altered irdm that 
of a mortgagee tg that ‘of a veftdee, he cannot be 
‘protected azainst a subsequent transferee without 
notice: Pesh, SAID Kuan v. ZARIF KHAN 781 
Appeal, (Ciwil)—— Additional evidence, when to be 

admiéled. * | =. . |l 

There is no jurisdiction in an Appellate Court 
to admit additional evidence unless upon examin- 


. ing ghe evidence as ifgstands some inherent lacuna 


or defect becomes apparent. Pat. jar KRISHNA 
vw. BIBI SOGHRA, 4 P.L. T. 4:8 — " 881 
2 Technicat pled. e 
A technical ‘plea should not be allowed -to be 
taken for the first time in appeal. 
v, SHIB DAYAT . 826 
o Vong order, e ` E 
If a'Court purports to act under-a power it 
ossesses but makes a wrong ordes in the exercise 
of that power, an appeal will lie.” M MALAYANDI 





pn mmi mtem 





. GOUNDAN v. BOMAN POOSARI, 17 L. W. 159: 
(1923) A. I. R: (M) 331 ME. 204 
——— y (Criminal), forum of— Different sentences 


passed on several accused. 
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Where different sentenceg ate passed on 
different accused, each accused must be 
deemed to have been convicted. in a separate 
case of his own;and the determination of the 
Court having jurisdiction to hear his appeal will 
depend on the extent of his individual sentence 
‘and’ not on the extent of the sentences of the 
other accused. M MrrTTOR MoIDEEN, HAJEE, In 
ve, 43 M. L. J. 561; 1 6 I. W. 764; (1923) A. I. R 
M.) 93; 24 CR. L. J. 89 . 917- 
——-— —-, Second -- Avbiirary finding of fact, whe- 

they binding. 

An arbitrary finding of fact by the lower Courts: 
is not binding on a- Coürt of second appeaf. N 
RAMBHABAI v, TOTARAM, (1923) A.-I, R. (N) 188 


Temen oo Concurrent finding of j acf) i 
, A concurrent finding of fact should not he upset 
in second appeal without good reason, Pesh 
RAHIMUDDIN v. SHAHBAZ KHAN œ 812 . 
——— ——— Finding of fact. 

A conclusion of fact arrived at by the @lower 
Conrt, where it is not establisbed that in coming ` 
to` that .conclusion the learned Judge was 
under any misapprehension or error of law 
cannot be challenged in second appéal. € JocErsH 
CHANDRA GHOSE v. PROSANNA KUMAR TALUKDAR 
l ies ans 962 
9 -—- Binding op facis, whether can be ' 
'e alizchea where reasoning is weak. ate se 

A finding of fact, where there is sufficient evidence 
to.Support it, cannot be attacked in second appeal | 
on the ground that the reasoning for it is-weak or 
inconclusive. A MUHAMMAD SHAKUR y. ABDUL 
GHANI, (1923) A. I. R. (A). 362 369 

———. Inference of law. See BENGAL 

TENANCY ACT, 1885, s. 50 [2)— ; 15 
———— -— New plea. T M: ut 

A` plea not raised in the Trial Court should not 
be allowed in second appeal. A MuusaMMaD. 
UMAR KHAN v. AMTUL RIIM BIBI, 21 A. [, 
267; (1923) A. E R.A) grr” gg 

: ~ Plaintiff,-if can ash “yeme 

for producing new pi heed i for une 

A plaint ff ought to come to Court with a défnite. 
s:.tement of facts necessary for him t. succeed 
in his case*and iiti all his evidence, ani is rot 
entitled in second appeal t» ask for a remand to 
e-able him to pfove a fct by new eviden:e 
C JATINDRA MOHAN CHAKRAVARTIv, BIJOY CHAND ^ 
*MAHA'TAB Pu ?84 
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m i - 4 
[niess it is shown that material circ i 

were brought to the notice of an Apan Cou E 
which. it has omitted to consider, a Court of: 
second appeal will not impute any negligence, and 
remand the case for re-consideration. N ANAND 
RAO v. DaDa e 43 


Arbitration— All interested persons not joining i 
application for reference— Court, jur dhon of, 
to make reference, è ; 2. 
éVhere all the persons interested do not join in” 

an application for reference to arbitration, the 

Court has no jurisdiction to make’ the reference 

C Hara PRASANNA BANDOPADHYA v, ARAB ALI 
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Award— Decree in terms of award before 
expuy of ten days, validity of— Agreement not 
to object to award, effect of—Fraud—Maierial 
irregularity, y f 
Where a Court passes a decree in terms of an 
_ award prior to the expiry of the ten days allowed 
for the filing of objections to the award, it acts 
witheut jurisdiction, or with material irregularity, 
notwithstanding the fact that the defendant had 
agreed not to raise objections to the award. K 
An agreement whereby the parties contract not 
to raise objections to an award is of no effect, 
-where the award travels into various extraneous 
niattefs not connected with the suit and not forming 
the gubject-matter of the reference to arbitration, 
nor does such an agreement cover fraud unless it 
is expressly escepted. M RANGIAH CHETTV v. 
GOVINDASAMI CHETTY, (1921) M. W. N. 793; 215 
L. W, 160; (1922) A, I. R. (M) 179 266 


Hindu family—Sepbaration — Reference to 
arbitqation-— Imposition of conditions affecting 
tenure or devolution of shares allotted, legality of. 
In the case of a reference to -arbitration for 

division of property, it is not only open to the 

arbitrators to ailot g definite share of the estate 
to each of the referring parties but it is also ope 
to them to make the allotment subject to conditions, 
which affectits tenure or devolution. 

A dispute between three brothers was referrede 
by their common consent to arbitration, the refer. 
ence containing the following passage, “you will 
make a division of the moveable and immoveable 
propérty having considered what is proper end 
having made a just settlement. That divisioh we 
accept in every respect.” The arbitrators gave 
each brother one-third of the property but declared 
that an issueless brother would have only-a lite- 
.interest iu the share allotted to him, that a male 
issue gubsequently born would have the right to 
sueceed to his father’s share but not so a female 
isswe, and that after death of the brother his 
widow would have a right of maintenance only 
and would not be entitled to succeed ; the brothers 
ot nephews Lecoming the heirs: 


Held, (I) that the arbitrators were guthorized 
under the reference to annex the condition iu 
dispute to the division made by- them ; 


(2) that as under the Hindu Law the brothers 
could have validly come to such an agreement as 
the above, thete was nothing to prevent them from 
doing the same thing through arbitrators. N 
. PHULA v, KUSAMSINGH, (1923) A, I. R, (N.) 90 
419 


Matter not referred determined— Award, 

' validity of— Consent, of parties— Reference by 
some only of parties concerned—-Afbard binding 
on referring persons— Arbitration without inter- 
vention of Court: . - 


Where, in the case of an arbitration, the 
arbitrators proceed to decide as well a matte 
that is not included in the reference, and the 
parties cancerned take part‘in the proceeding and 
accept the award when it is made &nd act upon 
it they must be deemed to have made a second 





dutem 
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pad 


. of the District Judge; 


e : T i 
submission in respect of that mætter and cannot 
subsequently be allowed to repudiate the award, 

Though some persons do not jgin in subinitting 
a dispute to arbitration, the award does not be- 
come invalid or fneffectual as between the persons 
making thereference. Itis binding on them especi- 
ally when it has been acted upon, 
v. SAKHARAM ` A . @ 


—— —— , reference to— Jurisdiction of Court, 

Once, a refetence to arbitration is made, the 
jurisdi tion of the Court is ousted and any order. 
passed after such reference, except urider the pro- 
visions of die law relating to arbitration, is ipgp - 
facio an illegal order made without jurisdiction. 
Pesh. CHET RAM v, KANSHI RAM 


Arbitration Act (IX of 1899), ss. 4,.8 (2)— Civil 
Procedure Code (Act V of 1908), s. 47—Ccm- 
promise not embodied in  decree—— Avbitrátion— 
Reference— Order under s. 8 (2) of Aci-— Appeal. 

- Parties to a suit for accounts entered into a 

compromise, whereby .they agreed to a prelimi- 

nary decree being. passed in accordance with 
the compromise. The petition of compromise 


i 


N DBARNIDBAR - 
860 


also provided -that one of the parties would . 


have a certain share .in the' 
particular contract and” that the profits would 
be determined by the certificate of a firm of 
Chartered Accountants. “It was further, provided 
that any dispute relating to this share of- the 


‘profits would be referred to arbitration under the 


provisions of the Arbitration Act. A preliminary 
decree was passed as to past accounts and the 
petition of compromise was attached to it, but no 
mention whatsoever was made of the clause relating 
to the. sharing of the profits of the contract, as 
the compromise expressly provided that’ this 


profits of a : 


matter would be entirely distinct and separate: 


from the rest of the compromise. When the 
accounts of this contract were about to be audited 
ihe party entitled to a share in its Eng 
insisted that it had a right to be represente 
at the audit. The other party denied this 


' right; Whereupon the former claimed to refer the 
matter to arbftratior, nofhinated , its arbitrator, : 
called -upon the other party to nominate jts 


arbitrator and on its failure to do so made an 


‘application to the District? Judge unger section 


Se(2) of the Aititration Act, The Disgrict Judge 


eheld that there was a valid submission to arbjfra- 


tion and made an order under the section: 


Held, (1) that it could not We said that the pgo- 
ceedings related, to the execution of a decree, 
within the meaning of segtion 47 cf the Civil Fros 
cedure Code, inasmuch as the decree pasged in 
the suit for accounts did not relate to the matter 
now in dispute ; NEC, 

(2 that, therefore, no appeal lay from the order 


* 


(3) that the petition of compromise being signed 
by both parties amounted to a valid submission 
to arbitration withig the meaning of section 4,oÉ 
the Arbitiation Act; a 

(4) that the clause relating-to the matter in 
dispute not having been embodied in the decree 
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e 

ig the.previous suft, advantage could still be taken 

orite Q5 29 | 
(5) that.a dispate had arisen relating to the 

matters dealt with by this clause of the comprontise 


and the order of the District Judg@ was not, there- ~ 


fore, wlira vires! gos 

- The definition of submission in section 4 of 
the Arbitrasion Act covers an agreement to refer 
future disputes as well as the reference, the refer- 
ence amounting to delegation of authority to the 


- arbitrator. L ‘BAKHSH ILAHIv. ABDUL, RHMAN 


A 817 
— — s. 19-— Arbitration— Agreement to vefer— 
Defendant submitting to jurisdiction Of Court— 
Estoppel. ; : 
A. defendant who submits to the jurisdiction of 
the Court and does not at the earliest possible 


' moment plead a subsisting agreement between 


himself and thé plaintiff to refer ‘the dispute to 
arbitration, is precluded from relying upon the 
agreement at subsequent stages of the suit, A 
X HARIDAR KAPRA COMPANY v. RUKMANAND RAM-, 
DEO, 20 A. L) J. 975; (1923) A. I. R. (A) 139 144 
Attestation— Knowledge of contents of deed. . 
- Mere attestation of a deed does not'lead to the 
inference that ‘the person attesting the deed knows 
its contents. ANANDRAO v. DADA 48 


' Bengal Alluvion and Diluvion Act (IX of 1847), 


. the rélevant papers are withheld by the Crown, . 


. s. 6-- RÉsumption and assessment of “ added” 
lands. EC : 
"Jursdiction may be assumed on behalf of the 
Crown under the Bengal Alluvion and Diluvion 
'Act, only if thelands which are sought to be resumed 
and assessed| with revenue, are “added” lands 
within the meaning of thé Statute; when that, 
jurisdiction is challenged it is incumbent upon 
the Crown to establish that the disputed lands 
are “ added "5 lands, that is, lands not included in 
the original assessment. If, in such circumstances, 


the Court cannot but draw an inference adverse 
io the case set up by the Crown.” O SECRETARY 
OF STATE FOR INDIA v. UPENDRA NARAIN, ROY, 36 
C. In J. 336; (1923) A. Te R. (C) 247% | 849 
Bengal Estates Partition Act (V of 1897)— Holders 

of plots.of zerait land paying neither revenue’ nor 


© yent—Partition—Reftt determined and embodied in: 


“Regord of Right®—-Liability of holders of plots do 
~- hay vent—Presumption, = 6 

The purchasers of separate plots of certain 
zayait land neither paid any revenue to Government 
nor any rent to the proprietor within the ambit 
of whose Zemindari the plots fall.” On proprietor’s 
application. under the Estates Partition. Act, it. 
was détermined that the holdéts of the plots were 
liable to pay: the same rent as was payable for the 
Jands of similar nature in the vicinity; and as the 
result of this determination their status was shown 
in the batwara Record of Rights as that of tenure-. 
holders: — : i es 

Held, that unless the presumption raised by 
the Record of Rights in favour of the proprietor was 
rebutted the holders of plots were liable to pay 
a fair and equitable rent as embodied. in the 


Record of Rights. Pat. BHOLA PANDEY v, RAM 
BILAS PANDEY zo 895. 
. _* 
e e 


plaintiff in his 


-when the 


.eBengal, N.-W. P. and Assam Civil Courts Act (XII 


of 1887), s. 19—'' Valuation of the original suit," 

meaning of—Plaintiff's vabiation of suit not 

challenged in Trtal Cou.t— Appeal, forum of. 

“The value of the'original suit," in section 21 
of the BengalCivil Courts Act, means the valuation 
as made by the plaintiff subject to such amend- 
ment as may have been made under the orders 
of the Trial Court. ; 

Although, ordinarily, the valuatiof of a enit, 
as made by the plaintiff, is to be accept:d, the 
pu is not at liberty to make an arbitrary 
v 


uation with a view to alter the forum, either ' 


of the trial of the suit or the adjudication of the 


appeal. The valuation as made by the plaintiff - 


may be challenged éither by the Court of its own 
motion or by the defendant. In either event, 
mss is a determination of the question, of valua- 
ion. 


Where the valuation of a suit as stated by the 
plaint is not chgllenged either 
by the Court of its own motion or by the defend- 
ant and the trial proceeds on the asstgnption’ 
that the valuation made by the plaintiff is correct, 
it is not open to the defendant, after he has been 
defeated in the Trial Court, to seek to change the 
forum of appeal by the assertion that the suit 
was under-valued. The forum of appeal at this 
Stage must be determined with reference to the 
valuation as set out in the plaiut. ' O Harmar 


-DAS v. RAJ KUMAR MUKERJEE, (1923) A. I. R. 
. (€) 405 - 10 


Bengal Tenancy Act (VIII of 1885), ss. 19, 20, 21, 
"22, 190— Evidence Act (I of 1872), s. 8-—Zerait 

` tand, proof of— Relevant evidence— Occupancy 
rights whether can be created by grant— Land pure 
chased by landlord from tenant, character of. 


In order to establish that certain land is his — 


zerai lund within the meaning of section 120 of 


the Bengal Tenancy Act a landlord is entitled to^ 


rely upon any evidence that may be prodited to 
show the assertion of any title on bis part And 
commiinicated to the tenant whether before the 
and day of March 1883 or after that date. ~ All 
such evidence is relevant evidence under the Evi- 
dence Act and is adinissible as such, though it 
may be that such evidence standing by itseh will 
be of small value and will not induce. the Court to 
hold that the lgnd claimed as próprietor's private 
land is in fact the proprietor's private 
land. If there is any evidence of an assertion of 


a title on the part of the landlord and communi- ^ 


cated to the tenant before the 2nd day of March 
1883, the matter is conclusive under section 120 
of the Bengal Tenancy Act, but if the evidence 
is to the effect that there was an assertion of a 
title communicated to the tenant after the and 
of March 1883, that evidence will not be conclu- 
sive on the*qnestion whether the land claimed as 
zerait is in fact zerait land, although it is open 
to the Court to take that eviflence into considera- 
tion in coming to the conciusion whether the land 
glaimed as zerait isin fact ze1aiéland. . 

Section 19 of the Bengal Tenancy Act does net 
pretend to enumerate the different modes by which 
tights of occupancy could be acquired at the time 
Act canie into force; it merely saves 
such rights as had already been acquired. 


-inasmuch as the suit was betwee 


Í e . 
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An occupancy right is inherent in the status 
of the raiyat and is not the landlord’s to grant. 

There is nothing in either section 20 or section 
21 or in any other section of the Bengal Tenancy 
Act which provides that a right of occupancy 
can he acquired either by grantor by contract. 

Oltgter.—-There is no indication ih the Bengal 
Tenancy Act that if, as a result of the bounty. of 
the landlord, a person acquires 4 right of occupancy 
in the serait land, there is, as a consequence *of 
such bounty, the conversion of the rerait land into 
raiyati land. 

Whenever a question is raised as to the character 
of any land purchased by a landiord from a ten- 
ant, the enquiry must be directed to ascertain the 
original cMaracter of the land. Ifit was initially 
raiyati land, the landlord in getting khas possession 
cannot treatitas his zerait, for to permit him to 
do so would bę to allow him to increase his stock 
of zerait land, which it was the object of the Bengal 
Tenanay Act to prevent. But where it is proved 
that the land was crait land within the meaning 
of section 120 of the Bengal Tenancy Act, the laud, 
on coming into the khas possession of the landlord, 
tegains the character which it once possessed. 
Pat. KESHO PRASAD SINGH v. PARMESHRI PRASAD 
SINGH, 4 P. L. T; 135; (1923) Pat. 65; 1 P, L. R. 
iiL; (1923) A. I. R, (PAT) 276 902 


—— —— 8. 29, applicability of— Absence of proof 
of original jama. 
Where there is no evidence io prove the original 
jama, section 29 of the Bengal Tenancy Act does 
not apply. C PAIJADDIN v. AGNI KUMAR "s 


29, 147A—Evectment suit between 

: landlord and tenant holding over—Compromise— 

Tenant recognised as occupancy tenant — Enhance- 
mei of vent, legality of. - 

{f a tenant, who holds over after the expira- 
tion of the term of his tenancy, is sued bona fide 
in ejectment as a trespasser and the suit is com- 
promised ‘by recognition of the tenant as occu- 
pancy tenant from the date of the compromise, 
the enhancement of rent is not illegal under sec- 
tions 20 and 147 of the Bengal Tenfucy Act, 
a landlord and 
a trespasser and not between a landlord and a 
tenant as such, Pat. SHEOGOBIND SINGH 4, 
. MAHABIR MISSER, (1922) PAT, 319; (1922) A. I. R. 


——— — $8. 


(PAT) 654; 4 P. In T, 301 143 
—————- §, 48, application of. See CoNsSTRwC- 
TION OF DOCUMENT A470 


— —— — §. 50 (2) — Record of Rights against tenant 
— Benefit of presumption afforded by s. 5o (2) — 
Same rent paid for large number off years—Pre- 
sumption—Second abpeal— Inference of law. 
When the Recosd of Rights is against tenants, 

they are not entitled to the benefit of the presump- 

' tion afforded by gection 50-(2) of the Bengal 

Tenancy Act, é 9 
Once the Record of Rights shows that a tenant is 

nota tenant at a fixed rate of rent,it is for the tenant 

to establish by cogent evidence that his rent or 
rate of rent has been unchanged from the time of 

. Permanent Settlement; dud the prooé of the fact 
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that he has been paying the same rent for 48 years 
would not entitle him to the Por upeon fhat he 
has been paying at fixed rate from the time of the 
Permanent Settlement. - : , 

The inference that fixity of rent could be presum-' 
ed from the fact that there has been no change 
of rent for 48 years is an inference of law.and can 
be set aside in second appeal. Pat, KESHO 
PRASAD SINGH v, ISSER DUBEY, 1 P. I. R. 32 b 15 
85—Fixed-rate  tenant-—Permanent 
und&-tenure, creation of, See XJECTMENT, 
SUIT FOR 
se 108 B—Oceupancy zights—Entry im 
Record of: Rights—Presumption-—Burden of 


sse nit me Seeman 77 S " 


Loss E 





proof, See TRANSFER OF PROPERTY ACT, 1882, 
$. 106 1022 
——~-—— 8. 106. See CIVI, ProcepuRE CODE, 
1908, s. II 307 


— — SS 
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167— Annulment of incumbrance— 

Notice, if essential. 

The Bengal Tenancy Act makes it imperative 
that notice as provided by s.167 should be served 
for the purpose of annulment of an  incumbrance. 
Ü JATINDRA MOHAN CHAKRAVARTI v, BIJOY CHAND 
MAHATAB 204 


: S. 171— Payment into Court- Payment 
to decree-hodler, under Court's divectiogi, whether 
payment into Court. 

Where the mortgagee of an occupancy holding 
applies to the Court for permission to deposit in 
Court the amount of a decree for rent, and under 
the direction of the Court pays the money to the 
landlord direct, such payment is tantamount to 
payment into Court, within the meaning of 
section x7r of the Bengal Tenancy Act. Pat, 
MOoSAFIR LAL DAS v. GANESH JHA, (1922) Pat. 
347; (1922) A. I.. R. (PAT.) 656; 4 P. L. T. E 


Wein i maaana 
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s, 174— Application to set aside sale— 
Cost of copy- of decree. obtained by decree-holder 
and sigmp on vakalatnama, whether to be deposit- 
ed—Shoviagg in amount to be deposited — Judg- 
ment-debtoy misled*by misiake og clerk and order 


of Couvt— Admission of shortage after expiry of | 


time. 
It is not incumbent on a judgment-lebtor who 
applies to set aside a sale under sectiof 17400f the 


* Bengal Tenancy Act to include within the eosts 


to be deposited by him the amount spent by the 
decree-holder in obtaining aecopy of the degree 
or the value o$ the stamp on a vakalatnama filed 
by the decree-holder, inasmuch as a separate vaka- 
latnama is not necessary in execution proceedings: 
An Executing Courtis lacking in the ta dis- 
charge of its duty in entertaining an application 
to set aside a sale under section 174 of the Bengal 
Tenancy Áct until i$ has satisfied itself that the 
statutory conditions laid down in the section have 
“been fulfilled. .e 
It is the duty' of the Executing Court, in such 
a case, before entering in the order-sheet that the 
full decretal amount with costs and compensation 
has been deposited, to satisty itself as to the correct 
amount which it was necessary for the judgment- 
debtor to deposit, 


o4 ° i 
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* A judgment-debtor who fails to deposit the full 
amount required to be deposited under section 
174 of the Bengal Tenancy Act cannot claim relief 
on the.ground that he has been misled by inform- 
ation given by a cierk of the Court, it is only 
when the intormation is given by the Court itself 
that the judgment-debtor is entitled to rely on 
thatintimation as correct. . 
. A judgment.debtor made an application to set 
aside a sale under section r74 of the Bengal Ten- 
ancy Act and deposited a certain sum? which, 
according to information supplied to him by a 
Glerk of the Court, was sufficient to cover the decre- 
tal amount, costs and compensation. There- 
upon the Court made an order that he had de- 
posited the full amount required under the section. 
On the date on which this order was made the 
time for making the deposit had not expired. It 
was subsequently discovered that the costs had 
been wrongly calculated by the clerk and con- 
Sequently the -amount deposited by the judg- 
ment-debtor was short by a small sum. It was 
found that the Court had not calculated the amount 
of the costs which the judgment-debtor was re- 
quired to deposit : 

Held, that the judgment-debtor having been 
misled not merely by the mistake of the clerk but 
also by the failure of the Court to calculate the 


costs and*the order of the Court recording that * 


the full-amount had been paid, this was a fit case 
in which the judgment.debtor should be allowed 
to deposit the deficiency and that the sale should 
be set aside on such deposit. Pat. DIDAR AM v. 
KUSUM KUKARI 925 


Berar Alienated Villages Tenancy Law, s, 40—. 


Ante-izara tenant, rights of, whether transfer Ablo— 
Ante-alienation tenant, whether liable to be ejected, 
A person who has been in possession for a large 
number of years as a tenant of land which was 


under cultivation before the grant of an isaya is - 


‘an ante-izava tenant under section 40 of the 
Berar. Alienated Villages Tenancy Law and the 
tights of such a tenant are transferabée. 
Notwithstanding anye confract $o the contrary, 
an ante-alienafion tenant cannot be ejected from 
hi$ holding by his landlord as such for any cause. 
N SHAIKH IMAM v. RAMCHANDRA, (1923) A. I, R. 


Dp 69 è 2 i 

eraf Inam Rules, Class V, r. VII — Grant for matn- 
nance and service-—Service by any member o 
grantee's family suficlient — Resumption, 

. Where a grant i8 made for the. purpose of ser- 

vice and maintenance and thes tenure is stated 


eto bein perpetuity conditional on eservice the 


6 
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grantefalls under Class V anfi is governed by r, 
VII and is both a maintenance and service grant, 
Such a grant is not liable to be resumed so long 
as any “member of the family of the first grantee 
renders the stipulated servite. N WAZIRUDDIN v. 
SHAHABUDDIN, (1922) A. I, R. A .) 254 150 
Berar Land Revenue Code, 1896? ss. 205, 201— 

Presumption—'' Co-occwpant," whether ineludes 
* guridical person. e 

A co-occupant who is entitled to pre-empt under 
the Berar Land Revenue Code may be a juridical 

erson as well as a living person, N BAKARAM v, 
ae CHANDRA, (1923) A. I, R, (N.) 96 69 
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Bihar and Orissa Court-Fees (Amendment) *Act , 

(II of 1922)—- Restrospectiwe effect, 

The Bibar and Orissa Court-Fees (Amendment) 
Act (II of 1922) does not have retrospective effect 
so as to impose a liability upon an appellant to 
pay Court-fee, on copies of judgment and 
decree filed with a memorandum of appeal which 
he was not liable to pay on the date such copies 
were obtained. Pat. ANAND Ram BRAHMAN 7. 
RAMCULAM SAHU, 3 P. L. T. 820; (1922) Pat. 365; 
I P. L. R, 12; (1923) A. I. R. (Pat) 150; 2 Pat. 
264 426 
Bihar and Orissa Public Demands -Recovery Act 

(III of 1914), ss. 10, 45—Suwle to recover arrears 

of Road-cess— Failure to serve notice-—Burden 

of proef. ‘ 

Where a plaintiff claims that a sale pi his prop- 
erty held under the Bihar and Orissa Public T!e- 
mands Recovery Act was null and void owing to 
the non-service of notice under section 10 cf the 
Act, the onus of proving due ser¢ice of notice is 
on the defendant. 

Section 45 of the Bihar and Orissa Public Pe- 
mands Recovery Act, 1914, has no application 
to a suit to set aside a sale which took place more. 
than one year before the coming into force of the 

"Act. Pat, GOKARAN PRASAD SINGH y. WARIS ALI, 
er P. I, R. 285 : 957 
Burden of proof~ Suit for declaration of title— 

Decision of Criminal Court under s. 1485, 

Criminal Procedure Code, as to possession— Pres 

sumption, 

The mere fact that a Criminal Court has, in 
& proceeding under section 145 of the Criminal 
Procedure Code, decided that a particular party 
is in possession of the property in dispute, is not ' 
sufficient to give rise to a presumption in a Civil 
Court in favour of that party in a suit brought 

against him for declaration of title to the property, 
"Pat. JANIRA KOER v, ALL JAN DARJI . 
- Withholding | of | velavant | papeys— 
Presumpt.on—Presumitur retro, doctrine 0j. 
Proof of the existence at a particular time of a ` 
` fact of a continuous nature gives rise to a rebuttable 
presumption, within logical limits, that it exists 
at a subsequent time or has previously existed, 
“The limits of time within which the inference of 
continuance possesses sufficient probative force . 
to be relevantp must vary with each case—always 
strongest in the beginning, the inference steadily 
diminishes in force with lapse of time, at a rate 





—— ———— 


proportionate to the quality of permanence belong- 


ing to the fact in question, until it ceases or perhaps 
is supplanted by a directly opposite inference. 
Briefly, a given fact or set of facts, whose existence 
at à particular time is once established in eyidence, 


. continue to exist as long as such facts usually 


exist. This inference of continuance, whether 
backwards Sr forwards, whether upward or down-' 
wards, isan inference of fact and may, therefore, 
be rebutted. Q SECRETARY OF STATA FOR INDIA 
v. UPENDRA NaRAIN Roy, 36 C. L. J. 336; (1923) 
eA. I, R, (C) 247. . 849 


Calcutta Police Act (İV of 1866), s. 54-A-—Pro- 
secution for possession of stolen goods-e Condition 
for conviation. 
‘The first condition necessary for a conviction 

under section 54-A of the Calcutta Police Act ig 


- s 
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for-the prosecution to show that. the goods had 


` + beetrstolen or fraudylently obtained. The mere 


(CO Jurisdict on — Criminal Procedure 


evidence of a Sub-Inspector of Police that the 
goods were. retovered from the house of the 
accused, would not warrant the conclusion that 
they had been stolen or fraudulently obtained.. 
C RASIK Lau DAS v. EMPEROR, 26 C. W. N, 712; 
(1822) A, I. R. (C.) 492; 24 CR. L. J. 15r 503, 
Calcutta Rent Act (III of 1920), s, 20—-Calcutia 

Improvement Tribunal—Summary enquery—— 
( Code (Act 
. V of 1898), ss. 5 (2). 20 Chap. X XTI. : 

"Rhe: President of the Calcutta Improvement 
Tribunal is competentto hold the summary enquiry: 
referred to in section 20 of the Calcutta Rent Act 
under the provisions of Chapter XXII of the Code 


'of Criminal Procedure. 


Having regard to the provisions of section 29, 
read with section 5 (2), Criminal Procedure Code, 
the possibility of the application of the provisions 
of the Code of Criminal Procedure to Courts which 
are not mentioned specifically therein is not 
excluded." C ISHAN CHANDRA SARKAR v. MON- 
MOTHA NaTH DUWA, 37 C. L. J: 298; (1923) 
A, I. R. (C.) 339 611 
C. P. General Clauses Aet (1 02 1914). See ia 


C, P. Land Revenue Act (IX of 1917); s. 2 (17), 


proviso —-Six right, analysis of, See C. P. TRN- 
ANCY ACT, 1898, 88. 45, 46, 49 128 
— ——. — s, 169 (1) (a) (n)— Application for 


partition — Revenue Officer referring parties to 

Civil Court — Cause of action for suit— Limitation, 

operalion of— Jurisdiction of ‘Civil Courts. 

A suit for ascertaining the titles of parties 
to. the lands in a mahal in a village is not time- 
barred under Art. 120 of the Limitation Act: 
merely because a Revenue Officer declined 
mote than six years before the institution of the 
suit to proceed with a partition until the question 
Sf title had been decided iu a Civil Court. 

The order of a Revenue Officer declining to make 
a partition or to proceed therewith until the ques- 
tion of title has been decided does not amount to 
an order to any parties to file a civil suit and does 
not confer on a Civil Court jurisdictien which did 
not previously reside iu it. A Civil Court can 


enquire into the question as to Whether. the Akud- | 


kasht or sir lands are or are not the sole property 
‘of a person or whether they are joint property, 
though it cannot decide whether there shonid be 
a partition or not. I 
‘of partition the Civil Courts are not precltided 
‘from giving a declaratory decree as to what are 
the pre-existing titles of the parties, though they 
can give no direction whatever as to whether there 
should be à partition or how a pgrtition should 
proceed. , N DoncaR SINGH v.  VISHWANATH 
SINGH, 19 N. L. R. 11; (1923) A. I. R. (N.) 86 205 


———— S 188 (2) (a) — Partition of mahal— 
> Lambardar, powers of, over separated patti. — 


“The lambarday of a mahal cannot, after ehe 
mahal is partitione, exercise his powers under sec- 


. tion 188 (2) (a) of the Land Revenue -Act over a 


patti in which he may cease to haye proprietary, 


rights; N. RAMAKRISHNA PURI, TANBA, X9 N. 
L.R.59;:(1923) &. L R^ (N) 153. e... 0, 
: E! 
E 
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Even as regards the question: 


i e e 
C. P. Tenancy Act (XI of 1898)— Prior morigage 8f 
tenancy lands—M@&lguzar ng consenting— Valid: 
„ity as against morigagor—Priorlty over subse- 
quent morigage. mE S MEN 


. As between the mortga or and mortgagee a 


mortgage of a tenancy holding is valid unless and. 


until it is avoided by the ma/guzar. A mortgage 
which has not been consented to by the malguzar 
will not fail to have priority over a subsequent 
mortgage simply because it had not been consented 
to by the malguzar. N KUNJILAL y. PANNALAL; 
I9 N. L. R. ro; (1923) A. I, R. (N.) or 825 


— -nmm 88. 45, 46, 49— Tenant right—Sir land — 
hey te of ownership--C. P. Land Rewnus 
Act (L1 of 1917), s. 2 (17), proviso—Sir right, 
‘analysts of.. . | à 


The tenant right in his sir land left iu a pro: 
prietor after alienation of his ownership is a con: 
stituent part of the right he held in the siy land 
‘and is not something new which is created by 
the law. i pner 

The sir right is made up of two parts, one the 
proprietary and the other occupancy, and it can 
accrue synthetivalky by the union of these two 
parts in the same person and not in different 
persons. N SHEORAM v, TIKARAM, 19 N. Is R. 26; 
(1923) A. I. R. (N.) 93 129 


m §, 48, applicatiiiy of— Transfer to te= 
utote heirs. & : 
Section 46 of the C. P. Tenancy Act, 1898, 

does not contemplate a transfer only to the 

nearest existing heir at the time it is made. N 

KRISHNA. BAI v, DEBISINGH, (1923) A. I.-R. (N.) 

195 409 


C. P. Tenancy Act (I of 1920)—Will devising mal” 
guzari share in village—Occupancy rights in si 
land, ‘whether’ can be devised with such shar? 


—Sanction of Revenue Authorities, whether neces” 


sarya. - A r 
D Cu pEnoy rights in sir land can be devised.by 
. Will along with the malguzari share to which they 
appertain without the sanction of the Revenue 
Autherities. N Gapiv. GOVINDA, (1923) A. I. R 
.(N.) 141 œ e °. 207 


; : a 
———— ss. 100, 105—Swuit by vilage Servier ten 
ant for possession — Ejeciment by landlord— 
Jurisdiction of Civil Court, whelhew barred, . | 

A, civil suit for possession ‘of hisehold&ug by a 
village service tenant asserting that he hag been 
,ejected by the landlord is barred by ‘sections roó 
“and 105 of the C. P. Tegancy Act of 1929. N 
BALARAM ù, ATMARAM, (1923) A. I. R. (N.) 5x 48 
Charges, misjornder of,—— Penal Code (Act XLV 
^ of 1860), ss. 441, 414, joinder of charges unde 
legality of—Defective charge; if can be remedied 

` ' at, conclusion: of trial — Procedure— Alternative 
charges— Criminal Procedure Code (Act V of 
1898), S. 236. è ; | ME 

~ Joitider of charges of offences under sectioit 
‘arr, Indian Penal Code, with charges of offences 
under section #14, Indian Penal Code, is bad. If, 
however, the charges are framed in the alterpa- 
tive undér sectio& 236 of the Code of Crifinal 
Procedure there would be no defect in the trial, 
But having framed defective charges, the Magis- 
trate cannot remedy the error, at the, conclusiorf 


wn 
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of the trial, by saying in his" judgment that he 
would onlf proceed pn the charges that had been 
legally joined.. If he wishes to strike out any of 
the charges he should do so befose concluding: 
the trial, and-shouid give the accused an oppor- 
tunity of making such defence as he thinks fit on 
the charges as,amended. Where this is not done: 
the.error vitiates tlie trial and makes the convic- 
tion. illegal. .C (CHETTO KALWAR v: . EMPEROR, 

49 ,C. 555; (1922) A. I.R. (C.) gor; 24.CR. L. J. 

86- -..- f. p — bia 
Chagitable endowments—Muth, hereditary—Sticces- 

Sor: 4 i : 

In the absence of proof of a spécial custom, 
on the death of the presiding -Mahant of a mourosi 
or hereditary muth, his principal chela is entitled - 
to' succeed to him. at. JAGERNATH Das v. 
JANG BAHADUR| Rar, (623) Pat. 33; 4 P. IL. T. 
285' (1923) A. ICR. (PAT.) 218 . , - 887 
_—-——. — Temple properiy— No regular trustees— 

‘Right io sue for possession— General body of 

worshippers—Civil Procedure Code (Act V of 

1908), O. 1,78. T 

Property bequeathed to an idol or temple;&lthough 
notionally held by the deity, must be in some human: 
being or beings:- If there is a trustee or manager, 
he can sue for its possession; where there is no 
trustee or manager the right to sue for possession 
on behalf of the trüst thay vest in the regular 
body of worshippers of the temple. In such a case, 
worshippers who obtain permission under O. I, r. 8 
‚of the Civil Procedure Code to sue on behalf of the 
general body aré entitled to maintain the suit and 
obtain a. decree for possession. M RANGASWAMI 
JNAYUDU v. KRISHNASWAMI AIVAR, 17. L. W. 147; 
: 44 M. L. J. 116; (1923) M. W. N. 84; 32 M. L. 
. E, r33; (1923) A. I. R. (M..) 276. ' . 463 


Chota Nagpur Tenancy Act (VI of 1908), s. 14, 


- 





“(.seope of--Resumption — Annulment of under- 


Yenure. 20 prd 
4 Section.4 of!the Chota Nagpur Tenancy Act 
provides that any incumbrance created ley the 
grantee of a tenute or: byeany,of hie successors, 
without the consefit. or permission of the grantor 


‘or hi$ successots-in-interest, shall be deeined' io be 
annnlled on the resumption of the tenure by the 
grantor, ` : 


£ 2 = 
: The’ Words "'exantee or any of his successors” in 
Sectioh 14 of the Chota Nagpur Tenancy Act in- 
clude not merely the succéssors of a grantee but 
‘alsoe succeeding grarfees. Pat. PRATAP UDAI 
NATA SAHI DEO v. SUNDERBANS Ken, 3 P. L. T. 
628; (1923) A. I, R. (PAT.) 76 : . 999 
Civil Psocedure Code (Act V *5$ 1908), s. 9— 
Temple offerings — Suit for partition — Civil 
Courts, jurisdiction of. a 
` A suit for a share by partition in the offerings 
ata temple is cognizable by . & Civil Court, though 
incidentally it may involve a prayer for the assist- 
ance : f the Court to have the t§me fixed for the 
‘claimant to Officiate at the worship for 
thé getter security of obtaining his share in’ the 
‘said offerings, A KUNJ BBHARI LAL v. NARAINI 
d te A 5 : nN 1026 
—— ——$8, ll--Res judicata — Bengal Tenancy 
Ac (VIII of 1885), s. 106— Relation of laud: 


from his brother. 


- . $ Y - 
- lord and tenant — Decision of Revenue Officer, 
` -4f operates as res judicata. AM 

: The decision of a Revenue Officer under section 
I06 of the Bengal Tenancy Act on the question 
whether the relation of landlord -and tenant existed 
between the parties, operates as res judicata’ under 
section 11 of the : Code of - Civil eProceduge. 
C Roy JATINDRA NATH CHOWDHURY v, ÁZIZAR- 
RAHAMAN SHANA, (1923) A. I. R. (C.) 433; 50 are: 


—__—— g, }i—Resjudicata between co-defendants. 
"Where an adjudication between co-defendants 
is necessary to give the appropriate relief to the 
plaintiff, the adjudication will be res judicata lee- 
tween the defendants as well as between the plain- 
tiff and defendants, but for this result to follow 
there must be a conflict of interest’ between the 
defendants and a judgment defining the real 
tights and obligations of the defendaflts ‘inter sr, 

Per Moti Sagar, J]. —Courts are generally reluct- 
ant to extend the doctrice of ves judicata to co- 
defendants, and if the relief given-to the plaintiff 


. does not require or involve a decision of any case 


between co-defendants, the co-defendants will 
not be bound as between each other by any pro; 
ceing which may be necessary only to the decree 
the plaintiff obtains. x5 d p 
- gthe widow of a deceased Hindu mortgaged a 
portion of the estate left by her husband. After 
her death ler husband's nephews took possession 
of the mortgaged property. The mortgagee 
Lrought a suit for possession of the property and 
impleaded: the nephews of the deceased and his 
two-daughters as defendants to the suit. The 
nephews pleaded that the deceased was joint 
with their father before his death and that on his 
death his property. went to their father by sur- - 
vivorship’ and the mortgage by the widow gas, 
therefore, invalid. The daughters of tte deceased 
pleaded that their father was ‘separate from his 
brother and admitted the plaintiff's claim. It 
was decided that the deceased was. separate 
Subsequently, the nephews of 
the deceased sued his daughters for a declaration 
that the latter were not entitled to succeed to his 
property, inasmuch as he was joint with the former’s 
father at the tinm of his death and his property 


e went by survivorship to the.plaintiffs’ father: 


e H.ld, that the suit was tarred by ves 
judicata by virtue of the decision in the previous 
suit in which the parties were co-defendants. | 
Sumus Dray v. BHorr, (1923) A. I. R. (L.) i 


—— — — §, 11, Expl. IV, 0. II, T. 2—" Might and 

ought to have been made ground of attack or. de- 
` fence,” meaning of — Suit for possession ‘as 
. proprictor—Subsequent suit as heir whether bara - 
^ ved. R - 


-7 If a plaintif has two alternate ‘capacities upo 


which to rest his claim he must disclose both these 
capacities, provided that they “might ande 
ought" to be made grounds ôf attack within the 
meaning of section ir, Explanation IV eof the 
Civil Procedur@Code.  .. S m ak 
: Where æ person first spes for. possession as 4 
proprietor anti after the ‘suit is dismissed sues 


Nats-Diwan CHAND v. JAGAN 


et 
s 
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4 - A | 
again as an heir to the original owner, the- ——— — 


question whether he can or cannot bring the se- 
cond suit, depends upon (1) whether he could have 
based his former suit on the same cause of action, 
and (2) whether heoughtto have so based it. In 
the first case he cau escape from the operation of 
section rr and O. Il, 1. 2, of the Civil Pro- 
cedyre Code if he can show that he was, when, 
he instituted the first: suit, actually unaware 
of his second cause of action. In the second. 
case he can similarly escape, if he can show that 
he could not unite his two causes of action in a 
single suit without inconsistency and confusion. 
Pesh? Axurv. HAZRATGUL 1009 


=e. s. 20— Sale of goods—Loan of money— 
: Presumption as to place of  payment— Cause 
`of action— Jurisdiction. - 
' Ordinarily, if goods are purchased or money is 
borrowed, the payment for the goods or re-payment 
of the mony must be presumed to have been 
agreed to be made at the place of residence of the 
sellefor the lender as the case may be. A-BAN« 








GALI MAL yg. FIRM Ganca RAM-ASHARFI LA. 
' o - 481 
-— - 8S. 20, 115 — Jurisdiction, decision as to— 


Revision. . ao 
. Where, on the objection of the defendant that 
the Court has no jurisdiction to entertain the suit, 
the Court decides that it has jurisdiction the order 
of the Court does not amount to a decision ofa 
case within the meaning of section 115 of the Civil 
Procedure Code and no revision lies against it. L 
Colony FLOUR Minis Co., LED., LYALLPuR v. 
FIRM, BHAI SANT SINGH-BHAGWAN SINGH, 5 I. L. 
J. 140; (1923) A. I. R. (1..) 414 487 


—~—--— $8. 20 (c), 115, O. VII, r. 10, O. XLIV, 
r. 1 (a)— Failure (o debvey  goods— Causa of 
action— Place of suirg. 

Plaintiff, residing at Gujranwala, ordered goods 
fiom defendant, residing at Calcutta. Defendant 
fent the goods by Railway but consigned them to 
himself and sent the Ralway Receipt to plain:iff 
per V-P. P. for the balance of the price. The 
latter refused to pay for the V.-P.P. but sent the 
amount of the baiance to the defendant and de- 
manded delivery of the goods. The goods were, 11 
the meantime, lost by the Railway. - Plaintif, 
thereupon, sued the defendafit at” Gujranwala 
for return of the price paid by him: 

. Held, (1) that the goods had throughout cow- 

-tinued under the control of the defendant ; 

(2) that the goods had io be delivered at 
„Gujranwala ; - B s. 

(3) that the failure to deliver the goods was 
a part of the cause of action ; $ 

(4). that, therefore, the Gujranwala Courts 
had jurisdiction to entertain the suit. L JAGAN 
NATH-MO'TI Lat, 


8. 22, applicability of. 
|, Section 92 of the Civil Procedure Code has no 
application to suits Ly -an idol in his jumistic 
capacity. against. pefsons who are interfering 
unlawfully with his property or with his income. 
A DARSHAN LAL v, SHIBJII MAHQRAJ BIRAJMAN, 
30 A. Ia J, 977; (1923), A, I. R, (A) 120. .. 420 
Z e * e z - 
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"Execution Couft can take 


M 


"a “22, 28A- Jurisdicilon — Transfer of 
SH ý ^ * * a 


`“ Itis only when a suit may be brought ju one or 


other-of two Courts, both of which have jurisdic- 


tion, that an application may be made under sete. 


tións 22 and 23 of the Civil Procedure Code. Where 
the jurisdiction of one of the Courts is denied am 
applicatiou for transfer under these sections cannot 
lie. L NATIONAL ENGINEERING Cov., KARACHI 
v. RATTAN ENGINEERING COY., LARORE; (1923) 
A. I, R, (1) 288 268 


——-9....8. 42, O. XXI, r. 16—-Decrec-holder, death 


of-—Right of hairs to apply Jor exccution—-Decree 
for ejfciment — Revenue Officer, whither ean 
execute tt in favour of heirs of deceased decree- 
: holder. -> l : i 
Under r. 16 of O. XXI, of the Civil Procedure 
Code the heirs of a deceased decree-holder may 
apply for execution to the Court that passed the 
decree and under section 42 of, the Code to the Court 
to which it may have been transferred for execu- 


t 





- tion and the right to apply for execntion in these 


circumstances includes the right to carry on am 
execution already initiated by the deceased décree- 
holder. But both these things can only be done in 
a Civil Court. A Revenue Officer to whom a decree 
for ejectmentis transferred for execution cannot 
execute it in favour of any one but the person 
named in it, If he executes it in favour of the 
heir of the deceased decree-holder fhe ejectment 
is entirely illegal and invalid. N KRISHNA Bar 
v. DEBISINGH, (1923) A. I R. (N.) 195 409 


—-— — — 8, 47—-Decree against as-ets of deceased ` 


debtor— Assets, attachment * f — Objection by rever 
sioner unler O. XX1, r. 58— Reversioney no 
party- to suit or execution proceedings — Objec- 
iion allowed—Suit by  decvee-holder to make 
assets liable in executinu, maintainabilsty of. 

. Where a.creditor obtains a decree against, and 
attaches the assets of, a judgment-debtor who 
has since died, and a reversioner, who was neither 
a party to the suit nor to the execution proceedings, 
prefers objections under O. XXI, r. 58 of the Civil 
Procetiure Code, which objections are allowed, 
the decree*holdere is chtitle e bring a suit for 
declaration that the assets of the deceased gebtor 
are liable to attachment and sale in the execution 
of the decree ; such a sifit is not basred by section 
47 of the Civil Procedure Cole. As BANSIDHAR v, 
SHAM LALL, (1923) A. I. R. (A.) 292 1012 
— $, P . 

not vaised im previous suit, if can be sel up as 

defence iw subsequent suit—Execution Court— 

Decree, modification of. 

An Sbjectiongwhich could have been raed 
in a suit by' the plaintiff under sectiorf 47 of the 





, Code of Civil Procedure, can be made the ground 
-of defence in a subsequent suit. 


An Executing Court is not competent to enlarge, 
extend or modify a decree even by consent of parties 
Subsequent tq the decree unless it is in adjustment 


of the decree* 


The only adjustment of a decree of which an 


cognizancé *is the 
adjustment contemplated by ‘O,-XXI, r. 2 of- 


the Civil Procedure Code.. _ 


XI, r. 2, O. XXII —Óbjection e 


. AP. EL T. 326 


i 
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OF XXIII of | the Civil Pr8cedure Code, which 


deals with adjustment of suits, is not applicable 
to execuéion proceedings. CO SURADHANI DUTTA v. 


Srroo SHEIKH, (1922) A. T. R. (C.) 311; 27 €. We 
Yet 37 


N.2 O s + . 78 


——  — — 8. 92, aftlication of. < 
:- Section 92, Civil Procedure Code, does not apply 
to a suit in which the plaintiffs assert that they 
have been appointed trustees already by the public, 
and that the defendants, the former trustees, have 
been, properly dismissed, and they seek possegsion 
on the ground that the defendants are mere tres- 
passers. A INAYAT HUSAIN v. Faiz MUHAMMAD, 
2191.1, J. 191; (1923) A. I. R, (A.) 319° 767 


— —— §, 99, suit under— Departure from arrange- 
» ment of author of trust.— Jurisdiction of Court— 
^ Scheme, framing of— Court, duty of—Decree, form 


| Of. ^ * 
: The institution of a suit under the provisions 
of section 92 of the Civil Procedure Code attracts 
the jurisdiction: of the Court, and the Court has 
complete power: to make such appointment of a 
trustee as it considers proper in the circumstances, 
though the appointment may involve a derparture 
from the arrangement contemplated in the constitu- 
tion of the trust, but, except for a very strong reason, 
the Court ought not to depart from the arrangement 
contemplated by the settlor. 

. Where in @suit under section 92 of the Civil Pro- 
cedure Code the Court refuses to frame a scheme to 
safeguard the interest of the trust, it declines a 
jurisdiction which clearly it is its duty to assert. 
The fact that the trurt deed does not contemplate 
a scheme in no reason why a scheme should not be 
framed by the Court. 

' Jn a suit for the administration of a public trust 
it is necessary, that in the decree liberty should be 
reserved to the parties to apply from time to time 
and so often as may be necessary. for the direction 
of the Court for administering the trust. Pat. 
MUHAMMAD WAHEB HUSSAIN v. ABBAS HUSSAIN, 

: 280 

~~ -= 8. 95, Os XXXIX, r, 1— Injuncticn apend- 
` ing suil granted after hearigg boy paries— Petition 
_ for. compensations maintainability of, 

Where an order for injunction pending the dis- 
‘posal of a suit isipassed after hearing both parties, 
‘a petition uider section 95 cf the Code of Civil Pro- 
cedure fow compensation for obtaining an injunction 
‘on inswfficient grounds can, if at all, he maintained 
‘only when the suit is heard. Till then such an 
‘appligaticn does not lig M CHINTAMANENI VEN- 
"KATAPPAYYA V. CHINTAMANENI VENNATAPPAYYA, 
17, W. 150; (1923) A. I. Rẹ (M.) 352 è 450 
‘mo — — $8, 96, 100, 151, O. KLIp rr. 28, 27, O. 

KLIKI, rt. 1— Suit, dismissal of— Fresh evidence— 

Order fov ve-irial by Appellate Couri— Inherent 

power— des, if appealable. 

* "Where a suit is dismissed eaud upon appeal 
‘the plaintiff asks for permission to adduce -fresh 
“evidence which has become available long after 
the dismissal of the suit, an order "made by the 
"Appellate Court, setting aside the decree of the 
first Court and directing a re-trial of the suit 
with reference to that evidence is made in exercise 
of the inherent power of the Court and amounts 


INDIAN CASES. 


. DIN, (1923) A. I, R. (L.) 230 
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to a decree as it reverses the deeree of the Court of’ 
first instance and deprives the defendant of the 
valuable rights _ he had acquired thereunder. 
Consequently, the appeal is competent, not as an 
appeal from an order under O. XLIII, r. x (t) of 
the Code of Civil Procedure, but as an appeal from 
a decree under section 96 read with section roo 
of the Code. e. o 
An order of the Settlement Authorities, pronounc- 
ed in proceedings which are ister partes, is ad- 
missible in evidence in a civil suit. It is, 
doubt, not conclusive but a presumption attaches 
to orders finally published under the Bengal 
Tenancy Act. < VENE 
- Where after a suit for partition of land, is. 
dismissed, the plaintiff asks the permission of the 
Appellate Court to adduce in evidence an entry 
in the Record of Rights published during the 
pendency of the appeal, there is sufficient cause 
within the meaning of O. XLI, r. 27efor allowing 
him to do so. ( BHAIRAB CHANDRA DUWA v, 
KALI Kumar DUMA | e 453 


— s. 106 (1), O. XXII, r. 9— Order selling 
' aside abatement— Appeal. NF 
` An order under O. XXII, r 9 of the Civil 
Procedure Code setting aside an abatement is an 
order affecting the decision of the case on the 
merits within the meaning of section 105 of the 
Ciyil Procedure Code and can be objected to in 
appeal from the final decree which may be passed 
in the case. L AJUDHIA PARSHAD v, IMAM UD- 
l 587 
s. 109— Appeal to His Majesty in Coun- 
cil —Stuit for dissolution of partnership and taking 
of accounts— Suit dismissed as time-barred—Dis- 
* missal set aside by High Court on appeal and case 
vemanded— Order of High Court, whether final— 
Final order, what is. 
- A suit for dissolution of partnership and taBing 
of accounts was dismissed as being barred by limi? 
tation: on appeal the High Court reversed this 
finding, and remanded the case to the lower Court 
with a direction to frame a preliminary decree 
and iake further proceedings accordiüg to law: 
against this order application was made for leave 
to appeal t$ His Majesty in Council, and the 
question was whether the order was a “final 
order" within the meaning of section rog of the 





— ——. 
* 





* Civil Procedure Code : 


°° Held, that inasmuch as the finding on the question 
of limitation and its reversal on appeal respectively 
negatived and declared the plaintiff's right to relief 
the ofder sought to be impeached was a final order, 
‘and its character was not affected by the direction 
to frame a preliminary decree and take further 
proceedings, such direction being merely conse- 
quential on thesdecision 

An order is final, within the meaning of section 
109 of the Civil Procedure Cede, if it finally 
disposes of the right of the parties on the matters 
in controversy between them ig the suit. M 


'SATHAPPA CHETTY v. -SUBRAMANIAM CHETTY, 16 


L W. 718; 43 M. I. J. 758; 31 M. L.T. 385; 

(1922) A. 1, R. (M.) 510 e 384 

— — —-— $8. 109, cls. (a) and (c), 105, 97—-Ordes 

of- remand, ẹ when final—Pre-emption swit-— Donee 
8 


no : 


e * 
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- tn Council— Fit case for appeal. 

An order of remand to be a final order, within 
the meaning of section 109, clause (a) of the Civil 
Procedure Code, must be such as finally disposes 
of the rights of the parties in regard to the subiect- 
matte of the? litigation. 

The determination of the right of a donee pendente 
Hie to continue a suit for pre-emption brought b 
the donor, though involving an important sub- 
sidiary issue, cannot be said to finally determine 
the rights of the parties so as to bring the case with- 
in the purview of section roo, clause (a), Civil Pro- 
cedurg Code. Nor does it raise any question of 
public importance or general interest so as to fall 
under clause (c) of the section. 

. Obitler.—Sections 97 and 105 of the Code of Civil 
Procedure do not regulate the right of appeal to 
His Majesty in Council; for, au order, which the 
Court declares to be fiual, may yet be open to an 
appeal fo His Majesty in Council, e. g., where 
the order negatives the right of a donee pendente 
lile to continue a suit for pre-emption brought by 


the donor. O MOHAMMAD KARIM KHAN v SADIQ 
HUSAIN 339 
— — —— S. 1I0— Privy Council appeal— Applica-* 


Hon for leave— Value of subject-matter on appeal 

—Suit for rectification of | morigage-decree — 
. Subsiantial question of law. 
. The plaintiff who had obtained a mortgage- 
decree in respect of a property iustituted a suit for 
rectification of the decree on the allegation that 
there had been a mistake in the description of the 
property iu the mortgage-deed and ‘the decree, 
which should have included a 2-annas 4-gandas 
share of the mortgagor ina certain land which 
had been purchased by defendant No. 8 after 
the dafé of the mortgage with full knowledge 
of the mortgage and of the mistake which had 
oceugred. The Trial Court decreed the suit and 
the High Court on appeal by defendant No. 8 con- 
firmed that decree. In an application by defendant 
No. 8 for leave to appeal to the Judicial Commit- 
tee of the Privy Council it was contended that 
though the value of the subject-mafter of 
the suit was more’ than Rs. 70,000, the value 
of the subject-matter in dispute oneappeal to His 
Majesty in Council was the market-value of the 
2-annas and 4-gandas share claimed by the appli- 
cant, which, being less than Rs, 10,009, no 
deave could be granted under the provisions of 
section rio of the Code of Civil Prodedure; , 

Held, (x) that as the plaintiff's claim against 
defendant No. 8 was not distinct from tle 
inortgage transaction and as there was no claim 
by title paramount - set up by the applicant, 
the value of the subject-matter in dispute on appeal 
to His Majesty in Council was not the value of 
the applicant's share” of 2-aunas 4-gandas but the 
value of the suit which was more than Rs. 10,000; 


(2): that the question whether the plaintiff was e 


entitled, as against defendant No. 8, to have the 
mortgage-deed and the decree rectified by the 
subsequent*suit was a substantial question of law. 
( BEPIN KRISHNA Roy v. PRIYABRATA BOSE, 
(1923) A, I. R..(C.) 387. à > © 9 


An order rejecting an application: for review .is 
not open to tevision except in the case of an ob- 
vious injustice. “L TOLA Ram v. CHANDU MAL- 
TOTA RAM 160 
irs. — S. 1165— Appellate Court deciding Trial 

Couri had ;jwrisdiction—- Revision. , 6. 

An appellate judgment deciding, though errone- 


' ously, that the Court of first instance had jurisdic- 


tion to giear a suit, is not open to revision by the 

High Court, the lower Court having had jurisdic- 

tion to entertain. ond decide the appeal. 1 

AYUBv KIRPAL SINGH 8 

—— — S, 115— Conditional order —'* Case," deci. 
sion of— Refusal to exercise jurisdiction, 

4 conditional order in appeal declaring that 
the appeal wil be dismissed ifa certain amount 
of Court-fee is not paid within a fixed time 

(i) decides a ‘case’ within the meaning of section 
115, Civil Procedure Code, 5 

(4) amounts to a refusal to exercise jurisdic 
tion. M SuDpALI MUTHU PILLAI v. SUDALI MUTHU 
PILLAI, (1922) M. W. N. 831; 17 I. W, 623: 
623; (1923) A: I. R. (M ) 270. 178 


s. 115—-Government of India Act (5 & 

- 6 Geo. V, c. 61) s.107— Intcrlocutory osdey—- 

` Revision —Superintendce, power of, when to be 
: e 


— 





s | exercised. ` 


& . . 
. Where there is a right of àppeal from the final 
order or decree which may be passed in a proceed- 
ing the High Court will not interfere with an 
interlocutory order passed in the proceeding in 
the exercise of its powers of revision or superin- 
tendence unless its interference is necessary on 
the ground of avoiding irréparable loss. 'Pgt 
HARIHAR PRASAD SINGH v, KESHO PRASAD SINGH 


NR 91 
—-— —8, ll5-—Jurisdiction, revisiona]-— Hip 
Court of Kumaun, whether subordinate to High 
+ 


Court ai Allahabad. 
The High Court of Kumaon is not a Court suti 
ordinate tp the High Court at Allahabad for. pur- 
poses of revisiogal jurisdiokion. A SADAR SINGH 
v. AMAR SINGH, (1923) A I, R. (A.)€91 991 


0.8. 115-—Revision. See SUCCESSION (PRop- 

- ERTY PROTECTION) Act, #841, actien under 
4 4 ; ane -@ e 32 

—-— s. 115— Revision— Question of iaw affasi- 
ing jurisdiction —Matcrial wregularity, 


An error of law which affect 
jurisdiction of a Court is a Sound ne mees 


ference in revisidheunder section 115 of the Civil 


Procedure Gole. To assfme jurisdiction to do * 


a certain act by taking an erroneous vicly of 

the e. ber ora is really no jurisdiction, raises 

a case for interference under section rra. 

Civil Procedure Code. P 5 ef the 
Where, on a petitio] by a defeated candi 

atan election for Presidentship of a Taluk e 

the District Judge set aside the election on an 


erroneous view of the law as to the eligibility of , 


the successful candidate to stand for electi 
declared the defeated candidate as the dur deed 
President in contravention of the Election Rules 


a 


without giving theother candidate an opportunity 


to prove allegations of corruption, etc., under the. 
rules ; ee : 

è Held, the Judge acted with material irregularity 
im the exercise of his jurisdiction and the order: 
was liable to beset aside in revifion. M, RAMA-- 
SWAMI GOUNDER V, MUTHU VELAPPA GOUNDER, 
16 Ty. W. 848; 44 M. L. J. 1. (1923) M, W. N. 133;- 
(1923) A. Ie R. (M.) 192 1039 
ven §, 115 — Criminal Procedure Code (Act V 
. of 1898), s.'195 (6)— Sanction to prosecute refused 
“by Munsif but given by District Judgeg-Revi-- 

S202. -~ ` = 

"Where sanction:to prosecute- has been refused 
by a Munsif and given by a District Judge under. 
section 195 (6) of the Criminal Procedure ‘Code, : 
an application for revision of the District Judges 
order is governed by the provisions of section 
Lr5, Civil Procedure Code, and not by the’ provi- 


-sions of section 195 (6), Criminal Pocedure. Code. 


A RAM NARAIN v, HARBANS SINGH 617 
——-— 8, 115— Wrong decision on question of law 
^. — Revision. > E m 
. A wrong decision on a pure question of law, when 
the Judge has applied his mind to the question and 
has decided it to the best of his ability, is insufii- 
cient to bring a case within the provisions of section 
1is5,/Civil Procedure Code, A BHOLA NATH v. 
RAM SAHAI" i . 472 


E 115, O. IX, r. 18—+-Guardian 
! ad litem unfit to represent minor defendant —Rix 
- parte decree— Restoration — Revision. 

The only poiut which a Court has to consider 
in an application for setting aside an ex parte 
decree, under O. IX; rule 13, Civil Procedure Code, 
is whether the defendant was prevented by any 
sufficient cause from appearing: Therefore, where 
a Judge holds that there was no guardian ad litem 
appointed. for a minor defendant because the 
guardian appointed, though not actually insane, 


“ 


ewas of a childish and emotional temperament, aud, 


therefore, not a fit person to represent the minor, 
he cannot’ refuse.to set aside the ex parie.decree 
against the-minor on the ground thatthe; minor 
was not prejudiced by theefact ef his not being 
represented by -his guardian, as the case was fully 
contested by his adult co-defendant brother.- - 
. If an ex parte, de@ree is passed against a non- 
reprgsented miner, there is sufficient cause for,his 
nogi-appearance and restoration of the suit; and-jf 
the Judge refuses to restore it he fails to exercise 
a jurisdiction vested in him by law which he was 
Hound to exercise. A PEARE LAL v.-ASHRAF . KHAN, 
ax A. ly. J..1851.(1923) A. I. R. NA.) 213 456 
—_—— 115, O. XVP, 1:19 (b), O. & XVI, rr. 1, 
: 48:2. Revision *— Inlerloculoflyy — orders —Whitnesses 
. living more than 200 miles from Court-house— 
~ Commission, for ..examination —Discretion of 
"'Cowht-— May issue commission,’ meaning: of. - 
. In a case where the lowÉr Court has not obeyed 
the law, it is. the duty of the. High Court to inter- 
fere in revision even in interlecutory proceedings 


———— ——— —À S 
= . » 


, father than permit atrial togo on, on an illegal 


éourse which. must entail umnecessary expenses to 
the parties and useless waste of time.. E 
" “Ordinarily, where a party. asks. for-a: commission 


lor, the. examination of a.witness-who, is not undef 


o 


e st ` T : e . 
e i e l ; 
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* P e è . . š 
e Q;vii Procédure Gode—1908--contd,: — .. . +e Civil Procedure Code—1908— contd.. a w 
. e . td 


the control of the party and who resides beyond the 
limits fixed under O. XVI,rx. 19 (b) of the Civil Pro- 
cedure Code, a commission should issue as a matter 
of right unless the Court is satisfied that the party 
is merely abusing its authority to issue a process, 
but it is not for the Court to decide whether he 
will be benefited thereby or not. Thatisa matter 
entirely for the party. d . 

The words ‘‘may issue a commission” are used 
in, O. XXVI, r. 4, Civil Procedure Code, in the 
same sense in which they are used in r. r of that 
Order mean ‘is given authority to issue a commis-: 
sion,’ M JAGANNATHA SASTRY v. SARATHAMBAT, 
SASTRY, 44 M. L. J. 202; 17 L. W. 251; (1923) M. 
W. N. 157; (1923) A. I. R., (M ) 321 e 530 

: 115, O. XXI, r. 89—Sale proclamation 

— Amount undeystated— Deposit of amount men- 

- Honed, whelher.compliance with vule— Execution 

sale, stay of, by Appellate Court—Sale held not- 
withstanding stay, effect- of. * < 

To entitle a person to the benefit of r. A of Or 
XXI of the Civil Procedure Code, it is sufit.ient if 
he deposits in Court, besides the 5 per cent. commis- 
Sion for the auction-purchaser and the necessaty 
costs, the amount specified in the proclamation 
cf sale as that for the recovery of which the 
“sate was ordered, If the proclamation of «cale 
is incorrectly drawn up and fails to specify the 
full amount for the recovery of which the sale was 
ordered, that is not a circumstance which can le 
invoked in derogation of the terms of the rule. 

Where a competent Court of appellate jurisdic- 
tion directs an Executing Court not to proceed 
with a sale, a sale held in contravention cf such 
order isa nullity having been made without juris- 
diction, and it is competent to the High Court 
to interfere in revision. A ABDUL NASAR RASHID- 
UDDIN AHMAD v. LALTA PRASAD, 21 A, L. J. 162; 
(1923) A. I, R. (A.) 315 e 1018 


-— — —— S. 14], 0. IX, r. 4, O. XXI, r. 100— 
A pplication under O. X XI, v. 100, nature of. 
An application under O. XXI, r. roo is not 

an application in execution proceedings, but is 

an original matter in the nature of a suit, and O. 

IX, r. would apply to such an application by 

force of section 141 of the Code. Pat. SHEONAN- 

DAN CuownHwRY v. BIBI LAL CHOWDHURY, 4 P. 

L. T, 93; (1923) Pat. 78; x P, L. R. 134;(1923) A. 

I, R, (PAT.) 239; 2 Pat, 372 484 


—-——-— §, 144— Couri F«cs- Act (V IT of 1870), 
Sch. II, Avi ir— Reshiution applization— 
* Apbeal—Court-f«h. 
e Applications -in restitution under section 144, 
Civil Procedure Code, are applications in execu- 
tion ; : 
and. the fourt-fee on appeals from orders dispos- 
ing ofsuch applications is leviable under Schedule 
IL Art. 11 of the CourteFees Act. M SUDALI 
Murat PILLAI y. SUDALI MUTHU. PILLAI, (1922) 
M. W.N. 831; 17 Ty. W. 6234(1923) A. I. R. "m 


Se di 


* 270 


———— g, 148, applicability of — Time fixed by 
^ decree — Extension. : 

. Section $48 of the Civil Procedure Code does not 
apply €&o à case where time is!ifixed by. a decree; 


. w 
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where, therefore, a dectee in-a. pre-emption Suit” 
fixes the time for payment of the pre-emption 
money a Court has no power to extend that time. 
N AMBADAS v, LAXMAN, 19 N. L. R., 8 401 


NL NC RT IUE ANC (D MIT 
‘Ifa Muhammadan sells some of his ‘property’. 
to certain heirs, and after his death another heir 
sues for a declaration.that the sale-Beed is fictitious 
, and without consjderation and for possession of 


— 





— ss, 148, 104—Pve-empiion decree-— Time 
for payment, whether can be extended — Appeal ` 
— Revision. ; 
Sectibu 148 of the Civil Procedure Code does not ` 

entitle a Court to extend the time fixed by the, 
decree for payment of the purchase-money in pre-e 
emption cases. > : 
‘An order made under section 148 of the Civil- 
Proceduee Code is not a decree and is not appeat- 
able as an order under section 104 of the Code. : 
The ®nly way in which such an order can be set’. 
aside is by «n application to the High Court in ` 
revision. L LABH SINGH v. GANPAT, (1923) A. L> 
R. (L.) 162 ^. 85: 
— 8 15l,— Inherent power -to disregard 
— Limiafton, whether osis. | 
: Wheregthe Code expressly limits the powers of. 
a Court, there cannot co-éxist an inherent power. 
iu that Court to disregard that. limitation, M. 
MaLAYANDI GOUNDAN v-BOMMAN POOSARI, 17 L.: 
W. 159; (1923) A. I. R. (M.) 331 204 





—— — — $$. 


Words “ fails and is dismissed" used by mis- 

lake— Real intention to accept appeal — Clerical 

error— Duty of Court to correct: tet d 

-Where the context of a, judgment shows that: 
the intention of the Judge was to decree an appeal” 
but that by a mistake he used the words “ fails 
and is dismissed," the Court is bound to. cortect 
such clerical error at any time it is asked to do so. 
O MAHESA v. RAMESHAR — 563. 
— O. I, r. 3, O. II, xr. 3-—Suit for accounts- 
against cashier and for negligence against super= 

, v50r—M isjoinder. i 

A suiefor accounts against the plaintiff’s cashier 
and for negligence against his Sadar Naib making 
the latter liable to re-pay to the plaintiffs such’ 
sum of money as may have been lost Ly hic failure 
in his duty to supervise the work of the cashier, is 
bad for misjoinder of causes of action-and parties." 
C CHANDRA KUMAR Basu v. SASHIMUKHI. DEBI, 

* 324 
e Q. I, r. 10, 0. VI, r. 17— Addition of cos, 

, plaintiff—- Amendment—Duty of “Court. 

An application, made at a very late stage, 
to join a person as a co-plaintiff, should be-granted 
if it does‘not operate in any way to the prejudice- 
of the defendant. It jis the duty of a Judge to 
try to put an end, once for all, to all the ques?’ 
tions that can arise in relation to a particular 
transaction.. . "MP | 

Where an amendment is necessary for-the pur? 
pose of settling all mafters in contreversy and 
works no injustice, nor takes "by surprise the 
opposite party, Judges should make such amend- 
ments. A NOOR : MAHOMED VEERJIBHAL’ VEEL, 
MAHOMED v. NaTwag LAL, (1923) A. I. R; (A) 
1132 ; . . - 452° 
—— ———- 0,11. r. 2, application of-—Suil by heir 

to vecovey properiy invalidly alienated by de- 
. ceased—~Subsequent suit-for possessiqn of -other 

property, maintainability of — Cause of, action, 

"mneamngof—Tesl, t 0. oos co oie 





M 


e 


151, 152 — Appeal, decision of—, 


his legal share in the property covered by the sale- 
deed, the latter is not thereby precluded from bring- 
ing another suit'subsequently ror possession of 
his share in other items of: property 18@ft by. the 
ancestor. The causes of action in both the suits 
are different,^ ' ù 2A are CNN 
“e Cand of action.” means every fact Which it 
would be necessary for the plaintiff to prove, if 
traversed, inerder to support his right to the judg- 


' ment of the Court. 


' One valuable test in considering whether causes 
of action. are identical is, whether the evidence 
which would suffice to enable the plaintiff to obtain 
a decree in both suits is the same. A MUHAMMAD 
UMAR KHAN v. AMTUL RAHIM BIBI, 21: A. L.J. 
267; (1925) A. I. R. (A) 311 - + -965 


— ———-O0. II, r. 2—Suit for  possesston—~Subse- 
` quent suit fov mesne profits, if maintainable. — 4 
' A suit for possessionis no bar toasuitfor mesné 
profits accrued due subsequent to the suit for 
possession. C EoQUITABLE Coal, COMPANY, LIMIT- 
ED v. BAGALA SUNDARI DEBI . | 972 


— O. III, r.4. See LEGAL PRACTITIONERS 
.. ACT, SS. 13, 14 Rb vs 81 


— —— — QO, III, r. 4— Vakalatnama— Omission of 
; Pleader's name— A cceptance—Presentation— 
Requirements "of - valid vakalatnama—Plaint 
` velurned for presentation to- proper Courti——Vakalat. 
‘nama, whether to be  veturned—Duty of. *Court— 
Prevention of injustices => ^^ cos Dg 





r 
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The presentation of a plaint is.not bad in law 
owing to the omission ofthe. Pleader'sname in the 


‘vakalainama when. it.is otherwise clear that the 
vakalatnama was offered to and.accepted by thee 


Pleader making. the. presentation. Where .a party 
deliveis agduly accepted vakalainama to a Pleader 
without putting his namie,in the body ‘thereof hé 
impliedly authorises tfe Pleader to All im the defail 
aud if the Pleader simultaneously accepts ` tke 


- takalatnama and signs his naqyein token of accept- 


ance the provisions of O. TIL, r. 4, of the Civil 
Précedure Code are sufficiently  complfed evith? 
* If a plaint is returned for presentation to «he 
proper Court the original vakalainama enures for 
the purpose of the suit im the @ourt in which - tke 
plaint is subsequently filed under r: 4 (2) ot O. TII, 


of the Civil Procedure Coge even if it contains ng " 


express provision toe that effect; ,7^ ^ &. - , 
' Although O; HI, 'r.4 of the: Civil Procedure 
Code,: provides’ that the’ authorization of x 
Pleader niust be in writing, this does not maan that 
such authorization must bein a particular form; 
or that it must show the Pleader’s:‘uame in the main 
body of “the document. ~-So-long’as the authority 
is in writing and it states that'the party authorizes 
the Pleaderto act for him and'is signed by the partys 
and the Pleader, there is no relaxation of the pro+ 
visions ofthe rule in accepting it. Courts are bound 
to be astute to prevent the defeat-of a-just claim; 
atid it is their chief duty to prevent injustice ahd 


. i i | ; : 
+ : * 
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n O, XX, r..11— IPsialinents — Defendant. - 
claiming lenient tveatment—Burden of proof — 
Facts disentitling defendant to lenient iveatment, 
“Where a defendant claims the assistance of the | 

Court in the matter of fixing instalments for the. 


E 
„abuse of their process. N MAHARASHTRAYA JNAN 
KOSH MANDAL, LTD., v. PI]JULAL, 19 N., L. R. 56;. 
(1923) A. I. R. $N.) 182 436 
— — — Q. VI, r. 17—  Amendment— Description of 
`. pladhtiff corrected — Limitation. * 


eto the fault.of the plaintiff. 


. No question of limitation arises in the case of 
an amendment of plaint when the description of 
the plainti#f is corrected and when there is no sub- 
stitution or addition of a new plaintiff. N BAKA- 
RAM v. RAMCHANDRA, (1923) A. I. R. (N.) 96 89 
0. VI, r. 17— Amendment of élaint— 
Reviving barred claims, whether allowable. 
. Per Odgers, J.—A plaintiff ough 


Gitter an raa nah nr HP RE HMM 


not to be. 


‘allowed to amend his plaint by substantially alter-. 


ing his original claim and setting up fresh claims 
iu respect of causes of action which, since the suit, 
have become barred by Statute of Limitation. 
M THIRUMALASSERI K.OTTAYIT, SREEDHARAM VALIA 
RAJAH V. PARAKKAT, (1921) M. W. N. 631; P5 


LJ. 525° Pet ae 
0. IX, 1. 4, applicability of.. 
7 Section 141 of the Civil Procedure Code does not’ 





— ra 


"operate so as to make the provisions of O. IX, 


r. 4 of the Code and all cognate provisions appli- 
cable to execution proceedings. Pat. SHEONANDAN 
CHOWDHURY v. DEBI LAL CHOWDHURY, 4 P.L. T. 
93; (1923) Pat. 78; x P. L. R. 134; (1923) A. I. R. 
(PAT.) 239; 2 PAT. 372 , 484 


—— —— Q. IX, rr. 8, 9— Dismissial for’ default.— 

Restoration, eio KA : o. 
. If, when a civil case is called for hearing, the 
plaintiff, instead of putting in an appearance in 
Court, goes tofetch his Pleader appearing in another 
Court, and iu his absence the case is dismissed 
for default, he is not entitled as of right to have 
it restored, but the High Court may order its 
restoration, if in its opinion justice will be done 
by awarding costs to the defendant to indemnify. 
him for any loss he may have been put to owing 
A BEHARI LAL v. 
Magsoop ALI, (1923) A. I R.(A.) 189 - 288 


L———— 0. XVII, r. 8 — AdjournmeRt granted 
owing to noy-service "of summos on witness— 

e Procedure, ; 
” Where a party to a suit has paid the process-fee 
for the symmoning of witnesses the Court and its 
officers awe responsible for effective service, and 
the adjournment caused by the non-attendancé 
of witnesses for want of service is an adjournment 
in the ordinary cgurse and does not amount to 
ifne granted to. one party within the meaning of 
O. XVII, r. 3 of the Civil Proceflure Code. : 
If a Court is at any tifne of opinion that a party 
to thé suit is oUstrtuctive and prevents witnesses 
from being served with summonses, it should 
record an order giving its reasons therefor ' and 
grant the party one more opportunity of produc- 
ing its evidence under O. XVII, r. 3 of the Civil 
Procedure Code, on failure to do which the Court 
might proceed under that rule.* a 
. Order XVII, r. 3 of the, Civil Procedure Code 


"nrerely authorises a Court to*proceed to decide the 


suit forthwith. It does not authorise it to dismiss 
it summarily, L, KARAM. CHAND, v. JINDA RAM 


E + 
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payment of a decretal debt, the burden of proof 
lies heavily upon him to show that he is entitled 
to. specially lenient-treatment. Th fact that the 
décretal amount represents a debt which has. 
heen accumutating for a considerable time, would, 
of itself afford no ground for according lenient, 


. treatment, and the fact that the defendant dis- 


posed of his property, whether  fraudulegtly or- 
otherwise, immediately he became aware that, 
a suit was about to be instituted, would disentitle 
him to such treatment. Pesh. GELA RAM v.. 
JHANGI RAM . 803 
=== 0. XXI, r. 9— Compromise decree direct- 
ing payment to third terson — Payment made but. 
nol certified — Recognillon of paBment by Court. > 
- The payment of money contemplated by O. XXI, 
r. 2, is not necessarily a payment to thé decree-. 
holder. If by a compromise decree the payment 
is directed to be made to a tturd person, tt comes 
within the scope of the rule and if it is not certified 
in Court, as required by the rule, it cannot be. 


*recognised by the Court, even if its receipt is admit- 


ted by such third person. A MAHADEO PRASAD 
v. HAMIDAN, 21 A L.].97; (1923) A. I. R (A) 
271 457 
—— — O, XXI, r. ll—Execution application— - 
` Previous application, date of, not mentioned— 
_ Defect whether material —Cross-decree, object of 
mentioning-—~ Omission, whether material. 

Where there have been two previous applications 
for the execution of a decree and in the third. 
application, the date of the disposal of the first 
application is stated but not that of the second, 


‘though the numbers of execution cases withregard 


to both the previous applications are stated,,the. 
defect is not material so as to vitiate the applica- 
tion for execution. 1.8 

The object of mentioning a cross-decree in an. 


application for execution seems to be that the _ 


Court may be in a position to see that the decrees, 
holder inethe one case does not take out execution 


without . the cross-decree being set off.- But the, 
principle can h&ve no application where the decree 


obtained by the decree-holder is in his personal 
capacity, and the decree obtained by the judgment-. 
debtor is in his capacity as an executor. Conse- 
quently, omission to mention such a cross-decree, 
ix an application for execution, is not a material 
defect. © PROSANNA KUMAR CHAKERBUTTY v. 
JOLINDRA- NaATH BOSE i 
——— —0. XXI, r. 11— Execution of decree— Con- 

current applications whether — maintainable—. 
Amendment. of application Jurisdiction of: 
. Execution Court. " " 
. There is no provision of law which prevents a, 
Court from entertaining concurrent applications; 


dor execution of the same decre& and r, 11 of O. XXI, 


of the Civil Procedure Code is no bar to, the main-, 
tenance of such applications. 

. A Court gf execution has jurisdiction"to permit 
the amendment of an application for execution by 
the addftioa of other preperties to.the list of proper- 


. 
o 
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tids sought to be attached. Pat. Ram SuMRAN 

PRASADU, RAM BAHADUR, 4 P. I. T. 99; (1923) 

PAT, 61: (1923) A. I. R, (PAt.) 224; 2 Pat. 328 

- 741 

:O. XXI, rr. 35, 86-~Case vequiving actual 

possesston—Symiolical possession, giving of, 
effect of. 

Where symbolical possession is delivered in a 
cas@in which actual possession ought to have been 
delivered, the symbolical possession will operate 
as actual possession. The delivery of symboligal 
possesson even erroneously operates as actual 
possession against the judgment-debtor and his 
representatives, Pat Pratap UDAI NATH SAHI 
DEO v, SUNDERBANS KOER, 3 P. L, T. 628; (1923) 
A, 9. R. (PAT.) 76 999 


—— ——'Q. XXI, r. 57, O. XLI, r. 27 —Enxecution 
of decree— Time granted for payment by decree- 


Wehen. 





GENERAL, INDEX. 


holder— Application dismissed — Attachment, whe- 


ther ceases. 9 

Where in éxecution of a decree the decree-holder 
accepfed a payment made by the judgment-debtor 
towards the satisfaction of the decree and agreed 
to grant time to the judgment-debtor for payment 
of the balance, and the Court thereupon dismissed 
the execution proceedings on part satisfaction : 

Held, that the decree-holder by agreeing eto 
grant time to the judgment-debtor having disabled 
himself from proceeding with the execution of 
the. decree, the dismissal was due to his defaiflt 
and under O. XXI, r. 57 of the Civil Procedure 
Code operated to release the property. attached 
under the decree from attachment. Pat. JAI 
KRISHNA v. BIBI SOGHRA, 4 P. L. T. 418 881 


O. XXI, r. 688— Attachment of debt— 
Objection | dismissed — Finality of order. 

The procedure laid down in rules 58 to 63 of 
O. XXI of the Civil Procedure Code applies to a 
debẹ attached in execution of a decree, and an 
erder dismissing the objection of the alleged debtor 
that no debt is due from him is binding upon him, if 
‘he does not institute a suit for a declaration withina 

. year from the date of the order passed against him, 

Unless such a suit is brought by the alleged 
debtor he cannot assert, in answer to a suit 
brought by the auction-purchaser of the debt for 
the recovery of the debt, that no debt was due 
from him. L PIARA RAM v. Gaftca RAM 
——— 0. XXI, r. 63, O. VII, r. 7— Nature ang 

form of suit by descree-holdey — Relief. ° 

A decree-holder has a statutory right to sue, 
under O. XXI, r. 63, Civil Procedure Code, in his 
personal capacity as a decree-holder, represeating 
merely his own right, to have the property attached 
under his decree. He is not obliged to take the 
general ground that as against all other creditors 
ovs E other persons a mortgage ,or a sale is to 

e void. 


After the passing of a money-decree the judg- 
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The decree-holder atkacked the validity of the : 


said sale in his plaint, but prayêd only for a dec- 
laration that the property was liable to attacH- 
ment without mortgage incumbgance; and sought 
no relief regarding the sale, as he denied that the 
sale had really'taken place : 4 

Held, that the decree-holder was not obliged 
to ask for a separate relief voiding the sale. 

A judgment-debtor is under no ebligation to 
maintain -his property intact for the decree- 
holder and even where his intention is clearly 
prove to be to defeat a decree-holder, he is en- 
titled to do so. , 

Obiter, —The failure of consideration does not 
necessari) void a sale. Pesh Lox NATH v. THAEÁR 
DAS 20 
———— O, XXI, r. 90— Execution of decree- 

Sale, application to set aside — Irregularity— 

Substantial injury. i 

A material irregularity in the publication or 
conduct of an auction-sale would not justify the 
setting aside of the sale in the absence of proof 
that substantial injury to the applicant had re- 
sulted therefrom. L Nur MUHAMMAD KHAN v. 
Noor MUHAMMAD KHAN, 5 L. L. J. 30; (1923) 
A. I. R. (L) 213  - 730 


Ó—Ào 0. XXII, T, 3, 0. XLI, r. 4— Appeal by 
one of several platntiffs-—Other plaintiffs, whether 
necessary parties. 

Where one of several plaintiffs pref€rs an appeal 
in which the other plaintiffs are also interested, 
r. 40f O. XLI of the Civil Procedure Code 
does not authorise him to proceed with the appeal 
without making the other plaintiffs parties thereto; 
A AMBIKA PRASAD v. JHINAK SINGH, 21 À. L. J. 
91; (1923) A. I. R. (A) 211 321 


— ———^ QO. XXIII, r. I (8)—Withdrawal of sutt— 
Application to withdraw whe-her terminates pro- 
ceedings —Withdrawal of petition for withdrawal, 
when permissible, | 
The presentation of an application by,a 

plaintiff for the withdrawal of his suit, does not 

automatically terminate the proceedings in the 

suit, inasmuch as under ruler (3) of O. XXIII 

of the Civil'Procesure “Code, the withdrawal is 

not complete until the Court has made its gward 


of costs. Where, therefore, a plaintiff- applies 


ment-debtor mortgaged his property and in exe- - 


cution proceediggs the mortgagee’s objection to 

the attachment of the property was allowed €&nd 

the decree-holder was 'directed to seek his relief 

by a givil suit, Before the lodging of the civil 

suit the property was sold by the gidgim sut-debtor 

and the mortgage was redeemed by the vendee, 
.* e 


+ 
^"* 


for withdrawal on condifion that the ‘suit is dis- 
missed without costs, unless and until the, Court 
signifies its intention to pass such an Order, 
the petition of withdrawal does not operate 
to terminate the proceedings in the suit, and 
it is.open tg the plaintiff, before such an ‘Order 
is made, to withdraw the petition for withdrawal 
M LAÉSHMANA, Prtjar v APPALWAR ALWAR 
AIVENGAR, 31 M. L. T. 451; 44° M. L. J 977; 17 In 
W. 632; (1923) A. I. R. (M.) 246 9288 
———-— 0. XXX, r. I, Sch. II, r. 1— drbitration 

— Suit between figns— Reference—HM noy members, 

whether bound. 

Where a suig is brought by a firm against a firm 
acting uuder*the provisions of O. XXX, x, r, 
of the Civil Procedure Code, and a reference to 
arbitration is mate by the parties as firms and an 
award is made against one of them as a firm and 


not against the individual members thereof, the. 


"6. 
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reference or the award cant®t be objected to on 

the ground that they are not binding on the minor 

memberg of the firm who did not join in making 

the reference. L HMrgw BISHAMBAR MaAr-PALA MAL 

V. FIRM GANGA SAHAI-NIHAI, CHAND, 50,0. J. 5! 

(1923) A: I. R. (L.) 212 4 

XXXII, r. 9— Appeal—Death of joint 

plaintiff before hearing of appeal, effect of— 

. Decree passed in ignorance of fact of death, 
validity of, 

The’ effect of allowing an appeal to be heard 
and a decree passed in ignorance of the death of 
one of the joint plaintiffs is to render the judgment 
and decree a nullity, A JHINAK SINGH ® AMBIKA 
PRASAD f 424 


0. XXXII, r. 3—Minor substantially re- 
presented — Assumption. 

Where a minor is substantially represetited by 
a guardian ad litem, au appointment by the Court- 
under O. XXXII, r. 3, of the Civil Procedure - 
Code can be assumed from the action of the Court, 
provided that the guardian really acts in the in- 
terest of the minor aud the minor is in no way 
prejudiced. 

If the Court accepts the pleas of a major 
defendant on behalf of a minor defendant, the 
action of the Court amounts substantially to a 
recognition of the major defendant as guardian 
ad litem fgr the minor. Pesh Cant RAM v. 
KANSHI RAM 7 
O. XXXII, rr. 3 (4), 4 (8)— Failure to 
serve notice on minor and guardian — Guaydian 
appointed without express consent — Judgment 
Passed against minor, whether nuls and void. 
The service of summons on a defendant.and the 
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“service of notice under O. X XXII, r. 3 (4) of the 


Civil Procedure.Code are but modes of exercise of 
jurisdiction and the mere fact, that summons is 
not.served on the defendant, does not make the 
judgment null and void. : 

eL here is nothing in O. XXXII, r. 4 (3) of the 
Civil Procedure Code which requires the Court to 
record the consent of. the guardian in the proceed- 
ings of the suit. Pat. SATDEO NARAIN mor 
YAN TEWARI, 4.5, L. T. 127; (1923) A^ I. R. (Pat) 
24242 PAT. 335 EN: 708 

— O0. XXXI, r. 4—Gwuardian ad litem— 

: Ree whether ofrcer & Court. 
QAM VR. 


mamane. Wenara Mah corii 


of O. AIL, r 40f the Civil Procednré 
A. Sean LAL v. GANGA PRASAD, (1923) A. re 
‘amt 0. XXXII, r* 7— Next Trend or E. 
. dian — Reference to — agbilvation. — Agreement-— 
e Leave of Court— Irregularity, e = : 
The wext friend or guardian of a minor can 
‘make an agreement to refer to arbitration on 
behalf of the minor, under O. X XXII, r, 7, Civil 
Procedure* Code, without the geave of the Court. 
A mere irregularity in procedure in arbitration 


. Cases cannot vitiate a referenceeto arbitration 


where the interests of the minor 
been prejudiced. _ 

‘Therefore, a reference to arbitration by the 
guardian of a minor does not fail on the technical 
ground that the leave of the Court was not ex- 


lfave in no way 


is gu: officer of the Court for the purposes* 
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piessly recorded. Pesh. CHET Raw v. KANSHI RAM 


E 7 
— ———— 0. XXXII, r. 11—Guardian ad litem— 
Notice to minor, necessity of —Guardian retiring 
during pendency of suit— Notice to minor o] 
appointment of successor, whether necessary. 
Where a Court appoints a guardian ad Utem 
for a minor it is not essential tat notice of 
such appointment should be given to the minor, 
Where a guardian ad litem retires during the 
pendency of the suit, the Court is not bound 
to issue notice to the minor before making an 
order appointing a successor, as such a course 
is not contemplated by O, XXXII, r. sr of 
the Civil Precedure Code, Pat. RADHA RRISHNA 
GOPAL LALJI v. LAKSHMI NARAYAN, 1 P. L, R. 86; 
4 P. L. T. 329; (1923) PAT, 159; 2 Pat. 273 341 
O. XL, r. 1— Recewer, appointment of— 
Notice-—Discretion of | Court — Instructions to 
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.  Hecelver— Appeal, whether Hes. 


Rule x of O. XI, of the Civil Procedure Code 
does not lay.down that notice should: issueebefore 
a Receiver is appointed, and in many cases the : 
object of the appointment of a Receiver may well 
be nullified if notice were issued. 

The question which the Courts have to decide 
in dealing with applications under O. XL, r. 1 of 
the Civil Procedure Code for the appointment of a 
Receiver is whether, in the circumstances of the 
case, the appointment of a Receiver is just and 
convenient, the main object being to preserve the 
property. The power is discretionary with the 
Court, but at the same time this discretion is not to 
be exercised arbitrarily butin a regulated manner. 

No appeal lies againstinstructions issued by 
the Court to the Receivér. L. ISHRI v, SHIB RAM, 
(1923) A. I. R. (L.) 239 .248 

O. XLI, r. 1— Appeal, or plaint, presenta- 

tion of, during vacation, validity of— Appeal, 

presentation of, to Assistant Registrar, wBeiher 

proper. j F 

There is nothing to prevent the presentatiðn 
of a plaint or memorendum.of appeal during 
a vacation or eyen on a Sunday, provided it is. 
presented to a proper officer and that officer 
receives it. 

The Asdistant Registrar of the High Court 
of Judicature at patna is not the officer expressly 
appointed by the rules of the Court to receive 
-~a memorandum of appeal. Therefore, a 
"memorandum of appeal presented to him during 
the vacation should be deemed to have been: 
presented on the re-opening of the Court when the 
Registrar actually receives it and stamped accord- 

- ing to, the law as to Court-fees in force on the day 
when the Registrar receives it and not when it 
was presented. Pat, ANAND RAM BRAHMAN 2, 
RAMGULAM SAHU, 3 P. L. T. 820; (1922) PAT. 
365; r P. L. R. 12; (1923) A. E, R, (Pat.) te 

"bes 


PAT.264 . 
——— —- 0, XLI, r. 19— Appeal dismissed for 
. M ie Application, for  resigration —Sufficient 
use. 

When a Judge for any reason orders a case which 
is put down in the day's list for hearing to be put 
lower in the lis he is not bound to give notice to 
the Counsq engaged in other cases, 
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‘intervention of a Court. 
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' Counsel are expected to be present within the 
compound of the Court if they have any case in 


l - the day’s list. 


Where an application for re-admission of an 
appeal which kad been dismissed for default alleged 
that the petitioner's Counsel had been unable to 
appear owingeto the fact that an.earlier case was 


. put lower in the list without notice to him and 


his case was called much earlier than was expected ¢ 
Held, that this was not sufficient cause within 
the ineaning of O. XLT, r. 19 of the Civil Pro- 


cedure Code for re-admission of the Pp L 
i 


Nanak CHAND v. SAJJAD HUSSAIN 

——. 0. XLI, rr. 28, 24— First Court's finding 
on all issues Power of Appellate Court to, 
remand "whole suit for  ve-irial after framing 
additional issues— Appeal. 


Where the Trial Court has framed and decided ' 


issues on all points arising from pleadings, it is 
not oper to the Appellate Court, while framing 
additional issues, to remand the whole suit for 
re-trial under O. XLI, r. 23 of the Code of Civil 
Procedure as though the suit had been decided 
on a preliminary point. 
If an appeal cannot be disposed of under O. XLI, 
r. 24 owing to some essential point not having beea 
considered by the First Court, the proper course 
is to frame the essential issues and ask the 
First Court to return findings on them after giving 
opportunity to parties to adduoe fresh evidence. 
M.-MALAYANDI GOUNDAN v. BOMAN POOSARI, 17 
L. W. 159; (1923) A. I. R. (MJ) 331 | 
` m O. XLI, r. 25— Issue remtited for trial to 
lower Appellate Court — Remission by latter to 
Trial Court, legality of. 
Where an issue is remitted by the High Court 
for trial to the lower Appellate Court under O, 
XLI, r. 25 of the Civil Procedure Code, the latter 
has ib power in its return to remit it to the Trial 
Cdurt. : The lower Appellate Court must itself 
comply with the order of the High Court. A 
delegation of its duty to the Trial Court renders 
the entire proceedings after the remand ultra vires. 
L Urtam CHAND v. MUHAMMAD BAKHSH 896 
O, XLI, rr. 25, 26, 31— Issues referred 
io lower Court — Return | received — No objection 
made within time—Duiy of Appellate Court, 
On the receipt of findings on issues referred to’ 
a lower Court, under r. 25 of O.. XLI, Civil Procedure 


dmn om 





_ Code, it is the duty of the Appellate Court, under 


r. 31 of O. XLI, to consider the findings on the 
merits even if no objection has been preferred under 
r. 26 of O. XLI, within the time fixed by the Court 
A MUKHBTARA v. SARDARA i a "444 
—— -— O. XLI, r. 27—— Appellate Court — Admis- 
siox of additional evidence— Reasons not recorded 
— Findings vitiated. 1 . - 

The admission of additional evidence by an 








Appellate Court *without recording reasons 
therefor  vitiates the findings of the Court. 
A Aii AHMAD v. lglSHAN PRASAD ^ 9 
—— Sch. II, para. 1, applicability of. 


Paragraph 1 of the Second Schedule of the Civil 
Proceduee Code does not apply to a case when 
the reference to arbitration is made without the 

N DHARNIDHAR 7. 
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| Shares— Articles of p a, 
. A share-holder in a Company has an absoluté 


right to transfer his shares ang the trafisfer is, 


transfer. e 


complete as soon as the parties sign the deed of. 
: e. s 
Ihe Articles of Association of a Company pro- 


‘vided that the Company could decline to register 


a transferee of its shares. without asgigning any 
reasons and that so long as a transferee's name 
was not registered the transferor would continue 
the owner of the shares ; poe 

Hel@, that the Articles of Association of the Com- 
pany were meant to safeguard the interests of 
the Company and could not affect the right of € 
share-holder to transfer his shares or determine 
the tights and liabilities of a share-holder und ‘his 
transferee, inter se. L FIRM SAWAN Mar-Gorr 
CHAND v, SHIV CHARAN DAS - 814 


— — 9. 186-~O ‘ler directing payment of debts 
- by contributory— Deb's due by firm of which cone 
ivibulory is member—Contract Act. (IX of 

. 1872); s. 43. ; 





In order to make a contributory liable under 


section 186 of the Companies Act for payment 
of debts other than calls, the debts must be due 
from the, contributory himself. Where debts are 
due from a firm of which a contributory is a mem- 
ber the payment of those debts cannot be enforced 
from the contributory under the proviaions of sec- 
tion 186: Section 43 of the Contract Act has no 
applicability to such a case. L GoviND SINGH 
v. OFFICIAL, LIQUIDATOR, UNION BANK OF INDIA, 
TiMiteD, DELET, (1923) A. I. R. (L.) 85 724 


—— —— g, 285 — Limitation Act (IX of 1908), 
s. 10, Sch. I, Art. 36— Application by Liqui- 
dator to recover compensation. from Directors for 
misfeasance— Limitation. - ` 

Section ro of the Limitation Act applies to cases 





of express trust only. It has no application to the : 


cases of Directors of Companies, as they are not 
persons in whom the property of the Company 
is vested within the meaning of that section. 

Section 235 of the Companies Act of 1913 gives 
no new rights, but, simply provides a summary 


mode of enforcing rights which®must otherwise : 


have been enfotced by suit. . 
An application under seetion 235 of the Com- 
panies Act of 1913 to recover gompenSation from 


. an ex-Director of a Company in redpect*ot an 


alleged act of misfeasance or breach of trust B, by 


virtue of clause (3) of the. section, governed by. 


Art..36 of Schedule I to the@Limitation Act, end 
is barred unless made within two years of the 
act conrplained of. 
v. HUKAM CHAND * : . e ) 
Construction of document-— JMortgage— Zarpeshgi 
lease— Raiyati interest, transfer of — Lease, simple, 
by morigagee in favour of mortgagom— Default 
in payment of ve—Suit by morigagee— Bengal 
Tenancy Act (VIII of 1885), s. 48, applica. 
tion of.” : K | : 
One R, a raiyati tenant, executed a zarpeshgi 
lease of his land in favour of one T for nine years en 
consideration of a specified amount. . The documerit 
recited that T would hold possession of the dort 
property and appropriate the produce thereof 
and pay a certain specified sum of money annüglly 


- 


. P 1073 


1918); s. 28— Twansfer of ^ 


Is BANK OF MUTIHAN, E 
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`> was.to be regulated -by section -48 -of the Bengal. 
Tenancy: Act, and T was not entitled to a greater : 


- 


. DHARISINGH : 009 o . 
> == Morigdbe-deed — Redemption .clause— Evi- 
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to: the proprietor of the: village on account of the. 


- tent of the. propergy, that at the end of the stipu- 
‘lated’ period the executant would re-enter into 


` . .possessi$n of the property on payment of the 
~ - pesghi money. and that in case of dispossession of T, 


the amount of the pesght money would be realised. 
with interest from the executant. Two days after 
the execution of the above document, R executed 


: a habuliyat in favour of T, which recited that he 


had taken a simple lease for a term of nine years 
of the property mortgaged by him with f two 
days before, that he would cultivate the land: and 
appropriate the produce thereof from ye@r to year 


- till the expiry of the term of the kabuliyat and pay 


afixedrent annually to the malik, T, thezarpeshgidar.. 
. R defaulted in payment of rent, and. T' brought a 
suit to recover the same. The defence was that 
“PR. was an under-vaiyat and T was not allowed to 


. claim more rent than what he was entitled to under ` 
:. section 48 of: the Berigal Tenancy, Act: 


_ Held, (1) that the zarpeshgilease in favour of T 


_ «was both a lease anda mortgage, that by it R 


transferred his vaiyati interest to T, who thereby 
acquired , the right to hold the land for the purpose 
of ‘cultivating it and that, as T was to hold directly 
under the landlord and not under R, R ceased to 


bea raiyat as' long as the lease was outstanding 


'against him; ' 
(2)' thatthe simple lease in.favour.of R was 


` gota lease of the raiyat interest of the land to the 


original raiyai as R was not to pay rent to the 


` proprietor but to T, the zarpeshgidar; i 


- (3) that; therefore, the rent recoverable by-T 


rent than that to which he was entitled under 
that section; — Fa i TM 
-(4) “that the two transactions of the mortgage 


' and the lease, were separate and. independent of 


each.other.and the mere fact that the lease was 
tade in favour: of the mortgagor would not 


: alter the relation of landlord and tenant between 


the partles. Pat; CHATURGUN BIND vy.® TILAK- 


470 


duce Act (1 of 1872), s. 65—Secondary evidence 

admitied by. Trial Caurt, A ppellate Court, whe- 
-ther-can tects @ ; - ; 

A ÍnBrtgage-deed contained the following clause 
` «The agreement is that I shall redeem the property 


priacipal money) wéthin three years and shall 


, pay interest at the rate of Re. 1-6er cent. without 


. -@bjection; -The ‘mortgaged fhaveli shall remain  Corlteact Act (IX of- 1872), s. 4—N egotiabl e in- 


‘in possession.of dhe thortgage® who shall be -res- 
.ponsible for repairs, etc;" .. 

. Held, by the majority (Mariineau, J., dissenting), 

that the tonditions as to redemption on payment 


of thé mortgage-money was @omplete in itself and | 
. -the mortgagor- was not bound to pay interest as 
. a condition precedent to redemptifn. - 


. Per Harrison, J.— 
ig produced before the Trial Coyrt and no objection 
‘ig taken either -by the opposite party or by the 
„Presiding Officer, it is not open to the Appellate 
.Court.to:reject that evidence. L Jwara SINGH 
v. TEJA SINGH ee F "801 
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3 rs : . ' -c 
~- Question of law—Question of ` fact— G 
- -Decision as to possession based on revenue entries. 
. applied to | 


The term ‘construction’, as 
a document, includes two things. First, the mean- - 
ing of the words; and, secondly, their legal effect, 
or the effect which is to be given to them, The’ 
meaning of the words is a question ef fact, while 
the effect of the words is a question of law.' 

- If a Court, which reads entries in revenue papers, 
siniply decides to what extent those entries indicate 
a party's possession of certain plots and does not 
interpret them to indicate any legal point, its 
decision interpreting the revenue papers is a deci- 
sion of fact and not of law. A MUHAMMAD 
SHAKUR y, ABDUL GHANI, (1923) A. T, R; (AJ) iud 

rte 36 


+) Wajib-ul-arz—Zemindar, arbitrary right of, 


lo turn out inhabliants—Proof gquired, nature 
0 ` ^ IN - 


Where the wajib-ul-avz of a village "piovidés f 


that ° if the proprietors turn out, put out or 
eject any of the inhabitants," that does not mean 
that the zemindar. can, without assigning some 
good cause, turn out any body, but it contemp- 
lates the turning out or ejectment of a person ` 
for good.and sufficient cause. ee, 
A zemindar who claims an arbitrary right to 
tum persons out, must prove that right with 
great definiteness, A DINA SINGH v. DEVI CHAND, 
(1923) A. I. R. (A.) 263. `. x 529 


Statutes imposing restrictions on the subject's 
riphts should be strictly construed, and such 
restrictions should not be:extended beyond what 
the words used actually cover. L ZAMINDARA 
BANK, SHERPUR KALAN v, SUBA . 728 
— Enaciment reducing period of limitation 

It is an established axiom of the constrüction 
oi Statutes that, though procedure may be regufat- 
ed by an enactment for the time. being in force, 
the intention to take away a vested right without 





compensation or any saving is not to be imputed ' 


to the Legislature uniess it is expressed in un- 
equivocal gernis.: l i Mu 
Where an enactment reduces the period of 
limitation proviged for a.suit by a prior enact- 
‘ment, all suits which would be barred by time , 


: ¢ under the new enactment at the date when it comes | 
: I into force would continue to be governed by the, : 
. on payment of the above mentioned sum (i£, the’ old enactment, unless expressly provided for in 


OKARAN PRASAD SINGH 


the new enactment Pat 
957 


v. WARIS Att, 1 P. L. R. 285 


struments Act (X X VI of 1881), s. 4—Stamp' 
Act (II of 1899), s. 2 (22)-—-Promissory-note 
. —Letter requesting loan and promising. re-pay--. 
‘ment-—Syit based on promissory-note— Claim;- 
nature of—Double claim—Suit on one claim-— 
Amendment of plaint—Construction of document 
— Oral agreement to pay—Doeument referring to 
agreement, whether promissory-nole. . i 
A letter requesting a loan and promising to - 
re-pay the loan with interest by a certain 
date is not a®promissory-note but merely a propo- | 
within the meaning of secticu 4 of the Contract 
Act, TY i 
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Contract Act—concid. Co-operative SocietieseMct—concld.: ^. ° 
Every suit based on^a promissory-note:coms > "lhe:rules framed by the Punjab Coverntmerft 
' . prises both a. claim on the note itself and‘ also one... under. section 43° of the Co-opergtive Societies Act . 
on the original liability. If a plaintiff sues om lay down the procedure to be adopted im case of x 
one of such causes of action and the right to sue. a dispute betwe&n a society and a memberfand the 
- thereon is not free from doubt, it is always open- remedy provided by the rules in-the shape of a 
to the Court to direct the plaintiff to amend the reference to the Registrar takes away by necessary ° 
plaist, so as to convert it into one based'on both implication the common law remedy by way of 
causes of action or treat it. as- so amended. ‘an action in the Civil Courts. f - < 
` The defendant wrote to the plaintiff: ‘“Accord-- The object of the Co-operative Societies Act - 
ing to our friendly agreement, I would’ trouble is to encourage thrift, ‘self-help and co-operation . 
you as-a friend to get the execution file consigned ; among agriculturists, artisans and persons of limited | 
to the Record-room: at once. As agreed, I will means, and it will be impossible to attain these 
pay tip .the remaining. Rs. 1,400....without objects if fhese people for the settlement of thfir 
. hesigation if God wills." . In a swit brought disputes have necessarily to undergo all the 
` on the document, the question was whether the troubles and worries of an expensive litigation. | 
ep pua ous be cee as n. promise E L ZAMINDARA BANK, SHERPUR KALAN v. SUBS 722 
and required to be stamped, and whether the fana "Ne : 
plaintiff could be allowed to change. the. character . phus bris gin ana m Pat nn Dy. 
ea idee on the transaction referred M MI One. tenant-in-common,- who makes improve- 
Held, O). that the document was mot a pio. ` ments on the property of the co-tenaney, without 
missoryenote within the meaning of section 4 ^. canere ieardinario natentitted ~ A 
. > : co-owners, is ordinarily not entitled to compensation 
of the Negotiable Instruments Act and: section xia 3 
à : for doing’so. M.JANTAPURAM SUBBIAH v. GUN- +» 
2 (22) of the Stamp Act and did not ‘require to. 5r sor I L W. ae M. L. J. 43; (1923) 
be stamped. It merely contained a proposal’ 4, W.N id b ) Ait ) g: Wii i5 er 
that the oral agreement be acted on but it was =° "^ '" ? Pda TATE vu 90 ded 
not a document embodying that agreement; — Co-sharers— Common ‘parti land—Cultivation bv. 
(2) that the fact that the plaintiff sued upon ong co-sharer— Other co-sharers, whether entitled: i 
the document as a promissory-note was no bar~ te decree. fov joint possession—Decree, form of. Rs 
to his suing upon the transaction referred to If one of the co-sharers. brings common parit 
in the document. nand using the document’ land. under cultivation, there is nó objection to r 
, merely as evidence of the transaction ‘and that. other ‘co-sharers being granted decree for joint 
the -Court was. entitled to treat the plaint as possession with him. ^ ~  - "m 
amended accordingly. Pesh SIKANDAR SHAH v. “The proper decree in such a case'is to declare 
BHAI RAM CHAND-SANT RAM — 968: that the plaintiffs are co-owners of the land in 
— —— §. 98— Agreement postponing vegisira. dispute under the cultivation of defendant and to PUE 
tion — Frandulent. intention — Enforceabiliiy. , ~ award them joint possession along with the defend- =. 
. Where the parties agree that a properly stamped ant. A BADRI.UPADHIA y. DWARKA UPADHIA 
. deed: 8f lease should not be executed and registered ages < 6689 
tilf after the Settlement, the object being to con- — Joint land—One co-sharer im exclusiv 
ceal the actual assets of the village and so to reduce possession—-Ouster by another có-sharey — Exclu- 
. the assessment of Land Revenue, the agreement. sive possession, whether can be restored — Damages. 
is void under séction 23 of the Contract Act and ..- No co®sharer who has been in physical or actual 
“cannot be specifically enforced. N CHAGANLAL v. possession of &ny past offjoint land is liable to be 
KASHIRAM, (1923) A. I. R. (N.) 76 E 33 ejected by any of the other co-sHarers extept oy. 
Ses S. 65— Transfer, void — Transferes, ‘means of a partition lawfully,obtained. If, 
rights.of-—Compensation. e C ; "^ ousted, he is entitled to be$9restored to,the actual r 
< "agreement discovered to be void is one dis- . possession: which he had before and nof merely to 
covered to be not enforceable by law, and, on $joint possession with the co-sharer ousting gim. 
the language of section 65 of the Contract Act, : He is also entitled to a decree'for damages. A RAM — e . 
. would include an agreement that was void in that " HARAKH PANDEY v. CHUNI SINGH Ay z 649 = 
ria eel pur hae as distinct from e contract —— Join& gossession—Decreé.., ^ > ° 
Where an instrument of transfer is discovered a DH E AU EE 1509 De ENGR S 
to be yoid, because its subject-matter is incapable The mere fact that a decree for joint possession - E 
of being bound in the manner stipulated, the trans» -_; sep: . : 
: ; zt ~~ might lead to difficulty and trouble by reason of 
..feree is entitled to recover compensfition, which the parties'not being on good.terms, is xot suffi Ks 
should include the sum advanced by him and also. cL DEBE OH Roc uU NOT HUE 
E E l k -cient for refusing a e o-sharer a decree for joint 
interest at 6 per cent. from the date of thé suit, ; thoueh th be. ; hich a 
P. 0. HARNATH KUAR v. ` INDRA BAHADUR SINGH, P Sa ja oe pd i Seay ur saa e 
(1922) A. I. R. (P.€-) 403; 9 O. & A. L. R. (P. CJ such a decree oueht not to be granted. :A BHIR- 
270: 9 O. L. J. 652; 44 MAL. J 489: 37- C, L..] GUNATH RAIV, APNARAIN RAI | . .- -455 - 
346 . Sn 629 | —25——— Shamilat «- Exciusive possession — 4i- 
Co-operative Societies Act (II of 1912), s. 43-~ junction —Suit by one co-shaver, ^ ~~~ x. 
. Rules. framed under-s. 43—Dis®ute between’ | ~ Where a co-sharer builds: without the permis: . 


—Remedy. l 


1 


society and member— Jugisdiction of Civil Courts: ` 


village sham#lat which is noś likely to be partitioned 


sion of the other co-sharers over a portion ‘ofjthe -` 


< : 5 . e, - 
e." a e we 
. n . : 2 - 4 
= e e S 460 A " 
* . 1078 "o; INDIAN CASES, — 8 e7. sonde - 
N Üe-sharers—concld. : éco i : "Criminal Procedure Code (Act V of 1898), ss. 40 


abd converts it to his own exclusive use, any 
other cÓ-sharer pay -sue to restrain such user, 


, and it is not necessary for him to prove special 


t 


^" gedluired in the caf of 
' . MAHOMED  PEERBHOY. v. 


- HIRDE RAM,.(1923) A. I R. (L.) 135. 


` client would himgelf bid at the*sale. 


. against hin? under section. 40 of the Transfer of 


damage? L RUSTAM KHAN v. RAHMAN, 
IR. iL) 289 


(1923) A. 
. È ` » E 47 
Court-fees—Suit against several defendanis— Decree 


. against on&— Appeal ig order to-make others liable | 


_ ~~Court-fee payable on memo. of appeal. 

Whtre the Trial Court grants the plaintiff a 
decree against one of several defendants amd the 
plaintiff appeals, with the object of getting the 
other defendants made jointly liable for the amount 
decreed, the memorandum of appeal ought to bear 
an ad valorem Court-fee stamp. L RAM SE = 


Court-Fees Act (VIZ of 1870), s. 7 (iv) (0)— Sui? for 
declaration that certain sum settled as maintenance 
. and for amendment of, document— Nature of suit 
‘Declaration with consequential velief-— Court-fee 
L payable—Specific Relief Act (I of 1877), s. 31. 
| A Suit asking for a declaration that a certain sum 
of money was settled as the maintenance of the 
plaintiff, and for the amendment of a document 
to this.effect, is, strictly speaking, a suit for a decla- 


tation with consequential relief under section 31 of- 


the Specific Relief Act, and, for purposes of Court- 


_fees and jugisdiction, it is governed by section 7 


(iò) (c) of the Court Fees Act. N BARI BAHU v. 
KUNDAN SINGH, (1922) A. I. R. (N.) 264 - 91 


' Court-sale— Antecedent claim— Notice — Transfer 


of Property Act (I V of 1882), s. 40.- M 
- Where a person purchases-at a Court-sale, his 
title cannot be invalidated : by vague references 
to antecedent contracts, iar LO 


.| In the case of the Court-sale of certain prop- 


erty belonging to 4 which be had contracted to 


: sell toone B a Pleader acting on behalf of the 


intter arrived at the sale about an hour after it 
lad begun and ‘after reading the agreement 
between B and A which wasin English, made a 


-general statement in the vernacular that pis client 


would claim the property, saying further, that his 
he question 
wag whether the purchaser had sufficient notice of 
the contract so that „B could enforce his claim 
Property Ae: — e : 
'.^ Held, that the statements made by the Pleader 
féll far short of such unequivocal notice as was 
of a Court-sale. PC Nun 
DiusHAw HORMASJI 


@LOTIWALLA, (1922) A. I. R. (P. C.) 393 è 625 


Criminal Law- Amendment Act (XIV of 1908), 5. 17 


(2), offence under—Prima facie case. `, 

A Police Report which merely states that action 
should be taken against a person on the ground 
‘that he had been assisting volunteers by giving 
them shelter in his house, is énsufficient upon 
which to institute proceedings against that person 
wonder section 17 (2) of the Crjminal Law Amend- 
mént Act, as it fails to make out a prima facie 
case in respect of the offence described in that 


` section, © PARMANANDA v. EMPEROR, 36 C. I. J. 


179; (1922) As I. R. (C.),538; 24 CR. I. J. 1. 49 


. cedure Code cagnot be passed where a-person is ` 


| owing to 


2), 197— Additional Disiriel Magistrate, powers 
woes Ree 

Procedure Code, the Local Government appoints 
an Additional District Magistrate and confers 
upon him “all the powers of a District Magistrate 
under the Code," such powers are not confined to 
those enumerated in Schedule UI (v)eof the Code; 
but include all powers with which a District 
Magistrate is invested under the Code, and where 


Where, under section ro (2). of the Criminal | 


ont of the powers exetcised by a District Magis- - 


trate is the power to pass an-order of sanction 


under section 197, it is within the competence 
of an- Additional District Magistrate, empotvered 
tinder section ro (2), to exercise this latter payer, 
M KAKARLA CHINNA CHENDRAYYA- v: MADDUK- 
KURI SUBBARAYUDU, 17 L. W. 226; (1923) M.W.N. 
77; 24 CR. L. J. 116; (1923) A. I. R. (M.) 228 244 


—— —— Bo 106— Assuuli—Pendi Code (Act 
XIV of 1860), ss. 325^ 350, 
Auri; voluntarily causing, 
“Breach oj the peace," meaning of. 
An offence under section 325 of the Penal: Code 


involves the use of criminal force and 1s; in that: 


sense, an assault, but the word ''assault," as used 
in section 105 of the Criminal Procedure Code,- 
fers to the offence of assault as defined in section 
gection 352. i : 
+. The expressior *'breach of the peace;" used in 
the accepted meaning which it bears in England; 
implies some offence against the public: O Dusrr 
v. EMPEROR, 8 O. L. J. 318. ^ - * - 


— 8/106— Penal Code (Act XL V of 1860), 

~S. 342— Wrongful confinement, conviction for— 
. - Order fer security, whether can be made. - me s 
An order under section ro6 of the Criminal Pro- 


cedure Code can only be made where a person is 





convicted of one of the offences specifically men- 
tioned in the section. or. an offence of which a - 
breach of the 


peace isin law a necessary ingre- 
dient. . E 


Jt cannot be said that a breach of the peace is, 


necessarily involved in the commission’ of the 
offence of wrongful confinement, and, therefore, 
an order under section 106 of the Criminal Pro- 


convicted of the offence of, wrongful confinement, 
L MUHAMMAD AFZAL, V. EMPEROR 879 


+ 





agistrate’s authority 
- Yestitution of second case after discharge, whether 
., barred. : - . . 
.'Àn order cancelling a notice of proceedings 
under sectiow 107, Criminal Procedure Code, owing 


to the absence, of the complainant on the date 


fixed for the hearing of the ease, amounts to an 


order of discharge and not to an order of acquittal. 
A Court which has passed angorder of discharge 

Annot re-open the same, case but there is no bar 

to d second case being instituted. . ` 

= Therefore, if after the cancellation of notice and 


691 - 


352—Grievous: — 
wheter assauli— : 


* 


35r of the Penal Code and made punishable by 


—-— 8. 107— Notice of proceedings cancelled ! 
complainants absence — Discharge ' 
to ve-institule enquiry— 


the discharge@of the accused, owing td. complain. ` 


ant’s; ahgence .in proceedings under section toy; 
Criminal Péocedure Code, a fresh complaint js 


Ld 
£ e 


~e 


e - = . 
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i filed there is no bareto the compiaint being enter- ' It is open to a District ‘Magfstrate i5 set aside, 


tained. A JASUA v. EMPEROR, 21 A, L. J. 215; under section 125, Criminal Procedure, Code," a 


(1923) A. I. K. (A) 332 6906 bond to keep the peace if, on sugh evidence as may 


~ 


l . ie ed be laid before him, he finds that the.danger of a 
=g, 107, proceedings under—M eve apprehen-: - breach of the peace no longer exists. A Ram DIN 
ston of breach of peace sufficient—Information SINGH v. NAUJADAK SINGN, 24 CR... J. 204 “` 668 
? required for starting proceedings, nature of. - -~ ~~ 2x: . 
Where a, dispute exists between two rival ^ , — 5 144 — Dispute concerning conduct of 
Zethindars, - although no riot or unlawful.  Prayersin mosque—Breach of p eabe—Order fore 
, assembly has taken place, au apprehension of bidding TUE i hc Ma UMEN D rop ia 
» &:breach of peace is sufficient for drawing Procedure. adit f 
up proceedings under section 107 of the Code of , IN dispute concerning the conduct of prayers 
iminal Procedure, but it muist also be shown -1 2 mosque, there being an apprehension of a 
thatethe particular persons; against whom pro- Preach of the peace, the Magistrate drew ¢ip 
ceedings are drawn up, were likely to commit’a % Proceeding under section 144 of the Criminal 
brefch of peace. The mere fact that certain per- Procedure Code, and Pm récorded an 
‘sons are interested in a dispute does not by itself Boyd es : sad iras in biu pee will be 
mc: a ground -for . 8 procreats against Held, that the order was misconceived ; that 
Information, of the kind mentioned in section if the effect of the order was that no Muhammadan 
107.6 the Code must be of a clear and definite -Would be allowed to say his prayers in the mos- 
kind directly affecting the person against whom  Q"*. it was not justified under section 144 of the 
rocess is issued and it should disclose tangible Criminal Viri Code, and that the proper 
acts and details so that it may afford notice to COurse was: for s i m prd es 
such person of what he is to come prepared to Which party was in h S, bus or Mis i. eng 
meet. Where persons belonging to the, same necessarily with the legal exercise of the legal = 
- party ate acting in concert with a common objegt Powers of the bad pathy and to bind down that 
: in view, it may not be necessary.to specify por. Petty restraining them trom E any act 
.. ticular acts against them, still itis essential that the which may lead to a breach of the peace. C 
"information upon which the process is issued? MOHAMMAD ISMAIL v. b raid Aut, 26 C. W. N. 
should disclose “tangible facts and details,” Q- 904 (1922) A. I. R. (C. 483; 24 Cr L.J. 154 
AINUDDIN y. EMPEROR, (1922) A. I. R. ate l s. 144, scope of—Ex parte order, legality 
ss. 110, 192-— Trans fer of proceeding of — Holding hat on one's own property — Breach 
under s.-110— Information; receiving of. .— of peace— Proper base ua titled MET 
. Inasmuch as a proceeding under section rro ` ,P'Very personis ordinarily entitled. to exercise 
~ 6f the Criminal Procedure Code is a case, the- Jightsof ownership on his property, and the hold. 
transfer of such a proceeding from the Court of {#8 of a kat on “The Cain property is not in itself a 
one Magistrate to that of ‘another is -authorised Wrongful act.. The © AE iride UAR 
. by se@tion 192 of the Code. diction to interfere with this lawfu exercise of a 
The law in no way limits the method in which Person's right of ownership, when such exercise, 
a Magistrate is to receive information under sec. 1%, its ulterior consequences, and being directed 
tion rro of the Criminal Procedure Code, Where Primarily against the lawful exercise*of another 
information addressed to one Magistrate is sent Person’s,tight ss ne eee eee 
“on by him to another, there is nothing in section T° opens. ae M is 
. 110 of the Criminal Procedure Code. do preclude An order prohibitng a party fyom ever holding 
the latter from acting on the informatfon so re-. 9 ^4f at any place on-his own property is not cem- 
ceived. Pat. HIRANAND OJHA v. EyPEROR, I Pat, dr under section 144 Criminal Procedure 
+ , : > . f NC 
: e oe Sus eet 586; 4 ds dedii 9 . *It is not proper fora Magistrate t8 passam ex 
MI ML. ) x , ~"" parte order under section 144, Criminal Procedure 
- ss. 110, 196— Habitual offenders, joint Code, and, when its propriety or legality is challeng- 
: trial of. À | ed, to postpone the hearing of ghe matter from time ` E 
Proceedings against a man for badmashi showd to time until about the termination of the force 
be confined to himself alone, unless the case is ^ of the order, Such matfers ought to be dispose 
< that he has a confederate or a partner to whom of quickly in «der to avoid ^ unnecgssaril: 
all the evidence is equally applicable. A ANGNOO encroaching on the civil rights and liberties of 
' SINGH v. EMPEROR, 20 A. L. J. 88: (1923) A. I. R. the subject. Ü BENOWARI LAL RAM v. PRONAB 
- (ÀA)35: 45 A. 109 " de "e 865 KRISHNA p bcp 2.4 ee = las Ja 
— s. 125 7— Application under - section . 3971 26 C. W. N.663;e(1922) A. I. R. (C.) 569 516 


whether appeal-- Bond to keep the peace—Dis- ——-—.— 8. 145, applicability of — Dispute with 
trict Magistrate's power to cancel, — : regard. to sub-soel vights—Possession, meaning of 


* An application under seetion 125, Criminal Pro- |. —" Land," whether includes mining rights. 
The.provisions of section 145 of the Crimindl 


.cedure Code, is not an appeal and does not give der E 
power to the District Magistrate to review an order Procedure Code may be used in disputes with 
passed by a Deputy. Magistrate on 9the ground regard to sub-soil rights, and the fact that other 











e that it.was improperly pqssed, ` .7 " -proceedings , might . have served "equally well 
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a 
- 


to preserve tranquillity is no ground for holding 
at the Magistrate has no jurisdiction to have 
recourse to that sgction. "m 
‘Per Suhrawardy, J.—The definition of land, as 
given if the Criminal Proceduree Code, is wide 
enough to cover miniug rights and even prospect- 
ing or boring licenses. O BrMALA Prosap Moo- 
KERJEE V. Teta IRON AND STEEL Co. LD., 35 C. 


. le. J. 456; (1922) A. Ie R. (C.) 83; 24 CR. L. J. 
8 286 


O38 .— 


- s. 145- Costs to successful party— Notice. 
., Mere delay in applying for costs in proceedings 
wider section 145 of ‘the Criminal Procedure Code 
does not affect the jurisdiction of the Magistrate 
to award costs, but no order as to costs can be 

-made without notice to the party affected. M 
PALANIANDI SERVAIU. SAMMANDI AMMAL, 16 L. 

- W. 6131 (1923) A. I. R. (M) 87; 24 CR. L ux 

— — S. 145 —Different plots of-land-— Posses- 

sion with different person— Single proceeding— 

~ Jurisdiction. a 
` One proceeding, taken under seetion 145, Cri. 

minal Proeedure Code, in respect of different picts 

of land in the possession of different persons is not 

without jurisdiction. € SAJANI Kanta Rov v. 

SHAMSHER ALI SHEIKH j 699 

——— -— 8. 145 — Dispute relating to land--Pos= 

session delivered by Civil Court, effect of. 
Though, ordinarily, a dispute relating to 





land sbould be enquired into in a proceeding- 


under section 145 of the Criminal Procedure Code, 
yet when possession in the land is vested in one 
party as against every person claiming to be in 


' possession of the property by reason of a writ of de- 


' livery of possession issued by a 


Civil Court, for 
instance, under O. XXI, r. 95 of the Civil Pro- 


“cedure Code, section 145 has no applicability. 


Pat. KAMLA PRASAD SINGH v. GOBIND 'SAHAY; 3 


Pek T. 825; [ro22) A.I. R. (Par) 13 - - 785 


P. 
- enquiry. 
' After proceedings are started and a pyeliminary 
order is passed under sectiog 145 gf the Criminal 
Procedure Codf, it is the duty of a Magistrate to 


5—Magistrate, duty of, to complete 


"complete the inquiry. M VIRAPPA CHETTIAR v. 
. KATHAVER.AMMAL, I6 L. W. 592; (1923) A. I. aaa 


ee 


try 


(M) 180; a4 CR. dv. J. 64 

m . ] r . |] 

s. 145-—Magistrate, whether vesiricted í 
profiert, mentioned tn Police report —Mines an 
Minerals, proceedings whether applicable to. 

. A Magistrate taking action under section 145 

of the Criminal Procedüre Code is not restricted 

to.the letter of the Polfce report oreinformation 

on which he takes action. e should ' consider 





. as a whole the Police report or - information given 


e 


to him and. satisiy himself as to, the real subject- 
‘matter of the dispute, between the parties. 

If a party under a miting lease is in actual 
possession of the mines and minerals it cannot 
only enforce.its possession by ae civil suit but can 
«lain to be maintained in its possession by an 
ofder undet'section 145 of the Code of Criminal 
Procedure. - t 
-But the question whether a proceeding under 


f 


-gettion 145 is appropriate must be determined 
: + * a 7 
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Section 145, Criminal 


Ladi 


e. 
e E 


N e e. [roa3 


with reference to the circumstances of each: case. 
Pat. MAHaDEO Durr v. J, N. SARKAR, (1922) 
PAT, x22; (1922) A. I. R. (PAT.) 340: 871 
146— Order passed against bead of 
jcint Hindu family, whether bindirg on family. 
56e LIMITATION ACT, 1908, SCH.I, Ara 47 402 
——-—- 8. 145 — Possession adjudged— Disturbance 
of possession—Matntenance of gpeace— Fresh 
proceedings under s. 145—Wrong exercis? of 
judicial discretion. 3 
Where by’an order passed under section 145, 
Criminal _ Procedure Code, the ossession 
of a party has been once adjudged, the 
duty of the Magistrate is to'see that the unstwccess- 
ful party does not disregard the order and dis- 





Pag we 
= 5. 


-turb the possession without having recour® to 


law. Therefore, if, instead of maintaining the 
possession, he initiates fresh proceedings under 
Procedure Code, for main- 
taining the peace, he does not exercise a proper 
judicial discretion. CO ARAN SARDARev. ‘HARA 
SUNDAR MAJUMDAR, 27 C. W.N.171:37@ L J. 
39; (1923) A. I. R. (C.) 95; 24 CR. L. J. 97 225 
- 145—Preliminary order— No finding 
- as to possession — Revision.. : 

Where in a preliminary order made by a Magis- 


eed t mareei S. 
` 
a 


-érate in a proceeding under section 145 of the Cri- 


minal Procedure Code, there is no finding. regard- 
ing possession of the property in dispute, but there 
are very general observations-in regard to the 
ownership of the property, the order constitutes 
an infringement of the provisions of sections 145 
and 146, and being without jurisdiction, the High 


Court is justified iu setting aside.such order, in the ' 


exercise of its revisional jurisdiction, as null and . 


void. The mere fact that the order purports to be ` 


passed under section 145, will not bring it within 
that section. M SINANAN SHUKULATHI ROWTHER 
v. GULAM MOIDEEN, 16 L. W. 338: (r922)M. W. N. 
689; (1823) A. I. R. (M.) 24; 24 CR. L. J. x46 508 
145, proceedings — under— Dispute 
seiiled— Proceedings whether can be venewed— 
New proceedings on same materials unjustified, 

Proceedings under section 145 of the Criminal 





eo emer S. 


has been, settled and an order has been made that 


previous- proceeding was- based. L GHULAM 
MUHAMMAD v. EMPEROR, 3 Iz 401; (1923) A. ET 
~ 1 


(L.) 815; 24 CR. L. J. 160 - 


-.- Procedure Code cannot be renewed after the dispute : 


the case be sruck off, nor would a new proceeding . 
:be justified onjy on the materials upon which the . 


wwe — S. 145, proceedings under — Possession. of ` 


* parties not 
eproper. | uo 
Án enquiry under section 145 of the Criminal 

Procedure Code must be directed to the decision 


continuous —Proceedings, whether ~ 
"4 : 


M 


of the absqjute continuing possession of either A 


party of the subject-matter of dispute. 


A hat which is held on ong day a week is not a 


proper subject-matter for proceedings under section 


145 of the Criminal Prodecure Code between the 
* roprietor thereof and the s 


-holders where the 
latter do not lay any*claim to actual possession 


-of any stall for the other days in each week, 


an order of the 


Under such 
Magistrate under 


4, 


circumstances 


y 
à 
e 
s 


- 


section" 145 declaring the stail- 
n . å : * "x 


^ 


weg 
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. | E 
holders to be in possession of the 'stalls is 
without jurisdiction. 
In proceecdings under section 145 of the Criminal 
Procedure Code, the element of continuity of pos- 


session is an ingredient which is necessary, at any ' 


rate, in cases where interruption is not due to 
Seasonal vasiatious, Œ Navan MANJURI DASI 
v. FAZLEY Hug SARDAR, 49 C. 871; (1992) At I. R. 
(C.) 5 2; 24 CR. L. J. x75 527 
—— — S. 145, 146 —* 
furnished, dispute 
tachment of. 

in*a proceeding under section 145 of the’ Crimi- 
nal Procedure Code, the jurisdiction of the Magis- 
trate to attach the subject of dispute is confined 
to “lang; and where this “land” consists of 
a furnished house he can attach the house but not 
the furniture or other moveable property in it. 
A GAJRAJ SINGH v. EMPEROR, 20 A. L. J, 906; 
(1922) Ae I. R. (A) 528; 24 Cn. L. J. 85 218 
— — ---&— ss. 145, 146— Presumption of possession 

arising fiom tille, when can be applied— Evi- 

dence as to possession equally unreliable on both 
sides— Principle, whether applicable— Attachment 
of subject-matter of dispute. 

Where in a proceeding under section 145 of the 
Code of Criminal Procedure a Magistrate finds on 
each side evidence, which in itself is reliable and he 
finds that the evidence on the one side and the evi? 
dence on the other side is equally balanced and he 
is unable to conclude from such evidence which 
party is in possession, then he is entitled to corro- 
borate the evidence of possession given by one side 
by the presumption as-to possession arising from 
the title which he has found to be in that side. The 
principle, however, does not apply to a case when 
the Magistrate has come to the conclusion that the 
evidence as regards possession is equally unreliable 
on b&th sides. In such a case the Magistrate 
shéuld attach the subject-matter in dispute by 
putting in force the provisions of section 146 of 
the Code. © AxsHoY KUMAR BHATTACHARJEE v. 
BROJESWAR GHATTAK, 25 C. W, N. roco; 24 CR. L. 
J. 141; (1923) ALI. R, (C. 303 
— $8, 145, 489— Dispute concerning land— 


£23 
and," meaning of—- Hlotse, 





Delivery of possession under decree of Civil Court, 


effect of— Failure to maintain gossession under 
decree—~ Illegality, 


` & recent delivery of possession by a Civil Court: 


binds a Criminal Court in: a proceeding under 


section 145 of the Criminal Procedure Code, and: 


the Criminal Court must uphold that possession. 


6. 


The failure of -a Criminal Court to maintain: 


such possession inm a proceeding under section, 145 
of the Criminal Procedure Code amounts to an 
error of jurisdiction which vitiates the order of the 
Magistrate. Pat. PRATAB Upar Natu PAHA DEO v; 


SUNDERBANS KOER, 3 P. L. T. C27; (1923) A. "on 


(PA) 76; 24 CR. L.*f. 279 
——-— — 88. 145, 439 — Government of ‘India Act, 

I915,(5 & 6 Gee. V,c. 61), s. 107—Revisional 
* powers of High Court., 

Where there is initial want of jurisdiction, pro- 
ceedings,ethough they may purport to. be under 
section 145.0f the Criminal Procedure Gode, are not 
really proceedings under that section and ¢he High 
Copirt can interfere under section 439 of the Crimi- 


concerning-— Furniture, ate: 


365- 
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nal Proceduse Code. But if the proceedings were 
properly started, the High Court can*interfere 
only under section 107 of the Government of India 
Act on the gxound of irregularity amoqnting to 
improper exercise of jurisdiction or improper 
refusal to exercise it, serious enough to vitiate the 
order. 

Section 145 does not.apply where the parties 
have joint possession. Where in proceedings 
under section 145, a perverse findihg is 
atrivéd at by a Magistrate after getting rid 
of the documentary evidence by incorrectly saying 
that it relates to the legal title only, and by gettmg 
rid of oral evidence by saying, without assigning 
any reason, that it is unnecessary to enter into it, 
there is no judgment or finding which a Court can 
accept and the High Court will interfere. 

Kisi receipts aud fallas are not only evidence 
of legal right but strong evidence of possession 
which a Court cannot lightly disregard. M Tay- 
LAYEE AMMAL v. SRIRANGAROYA GOUNDAN, 24 CR. 
l. J. 100; 31 M. L. T. 202; 16 I. W. 497; (1922) 
M. W. N. 629; 43 M L.].624; -(1023) A. I. R. 
(M..) Go 228 
— ss. 148 (8), 386, scope of— Costs awarded 

in procseding under s.. 145—Delay in applying 

Jo realize tosis—Magistvate, power of, to vefuse 

ło sealize costs— Limitation. 

Section 148 (3) of the Criminal Profedure Code 
merely points out the way iu which costs 
awarded in a proceeding under section 145 are to 
be recovered, and does not give a Magistrate a 
discretion to refuse to recover such costs. 

Inasmuch as a person to whom costs have 
been awarded has a period of six years within 
which to apply for the recovery thereof, the mere 
fact that there is delay, not exceeding such period, 
in appiying to recover the costs, would not justify 
a Magistrate in refusing the application. 

The use of the words “ may in his discretion " 
in section 386 of the Criminal Procedure Code 
cannot be used for the purpose of interpreting 
the wols “may be recovered” in section 148 
of the same Code. .Theediscretion in section 386 
of the Code only refers to casesewhere there has 
been a conviction and sentence. Pat. HaAREN$RA 





KRISHNA BAGCHI v, BAL KgJMaR, 3 P. L. T. 762; 
(1923) A. I. R. (PAT) 57; 24 CR,L.. J. £26 254 
m .s. 181 (2)— Criminal breafh of& trust, 





offence of — Forum — Jurisdiction of Criminal 


Courts. 

Accused was employed by e firm at Siugapere, 
but had to acceynt for all monies received by hiim 
at Calcutta; the firm led a complaint against, 
him of criminal bseach of trust, before the Pre- 
sidency Magistrate at Calcutta, and it was con- 
tended that as the alleged offence was committed 
at Singapore, the Calcutta Court had nosjurisdic- 

i e 


ion: 

Held, that inasmuch as the accused had to ac- 
count at Calcutta, the Calcutta’ Court had juris- 
diction to adjudicate upon the ' complaint. € 
ABDUL LaA"7IF Yuspr v. ABU MOHOMED KASSIE, 
26 C. W. N. 175; (1922) A. L R. .(C.) 46; 24 te, 
L. J. 113 241 


-— ———- S; 188— Theft committed during journey. 


— Jurisidctiow— Place of trial. 


Where.a theft is committed in a train during 
‘the courge of ‘a journey the offence can, under the 
“provisions of sectien 183 of the Criminal Procedure 

Code, be, enquired into and tried by any Court 
having fürisidction over any part Of the territory 
through which the train passed in the course of 
that journey. e 

_ Accused, s Railway Guard, committed a theft in 
atrain running from Delhi to Bhatinda. He was 
convigted by'a Magistrate of the First Class exer- 
cising jurisdiction within the Ferozepore District. 
An appeal was preferred to the Sessions Judge 

d a doubt arose whether he was corgpetent io 

hear: the appeal ; 

Held, that inasmuch as a portion of the line 
between Delhi and Bhatinda passed through the 


: Ferozepore District, the Sessions Judge of Feroze- 


pore-.had jurisdiction to hear the appeal. L 
LAZARUS MEGH NATH v. EMPEROR, 24 CR. L. J. 253 
? 


=- 8, L95 —Sanction to prosecute— Appellate 
- Court, power of, to take additional evidence. ` 
- An Appellate Court acting under section 195 (6) 
of the Criminal. Procedure, Code has - ample 
power to examine any number of witnesses, or to 
take any evidence it thinks fit in order to satisfy 
itself whether it should or should not grant sanction 
-or direct the prosecution of any person. Pat. 
RAMDHARIg AHIR v. EMPEROR, (1922) PAT. 29; 
(1922) A. I. R. (PAT.) 52; 4.P. I, 17370; 24 (R, L.. 
[.:273 997 
ama —— §, 195- Sanction to prosecute—Death of 
- applicant— Legal representative, whether can 
_ continue proceedings. 

“In the case of an application for sanction to 
prosecute for an offence under section 193 of the 
Penal Code, if the applicant dies, sanction cannot, 
on that application, . be granted to his legal’ 


‘representative. M GULAM MOHIDEEN v. AHAMAD-. 


ULLA BWXGAM, 16 L. W. 581; (ro22) M. W.,N. 
810; 44 M. L. J: 66; (1923) A. I. R. (M.) 206; 22 
X L.'PT.1:02; 24 CR. L. J. 2; 46M.88 > 49 
; —8. 195—Sanction to prosecule—Depuly 
- Lahsilaars, whether “Court? — Document? jorged, 
`- produced before Deputy Taks#dar—Sanction, whe- 
they necessary. = 
- & Deputy Tahsildar is a Revenue Court, and 
the sanction of that Cdurt is necessary for parties 
to prpceedings befere him to be proceeded against 
. with reference to a forged document filed before 
that Court, even though the inquiry in those 
proceedings was conducted through the Revenue 
Inspector. M Matt 
“LOW. 534; (1923) A. I. R. (M.) 87; 24 CR. L. J. 15 68 
— 8. 195—Sanction to presecute—Proceeding 
in c@ntemplatidn before» Criminal Court— False 
- evidence,” abetment — of — Prosecution —Safiction, 
- whether necessary— Pleader for accused, prosecu- 
tion of, while proceedings poling, advisability of. 
Where a person instigates.certain others to 
give false evidence in a crimigal proceeding 
which is about to ‘came before $ Magistrate and 
does in fact come before that Magistrate, sanc- 
tion, under section 195 of the Criminal Procedure 
Code, is necessaty before a Court can take cogniz- 
auce of a complaint against that'person of the of- 
fence of having abetted the giving of false evidence, 








" the sanction. and, whether section 195 (6) 
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The prosecution of a Pleadér defending an accus- 
ed person forabetment of the giving of false 
evidence while the trial is pending, and. 
before the evidence of the witnesses who are said 
to have been instigated to give false evidence 

. has been appreciated by the Court, is inadviseble. 
If such/a prosecution is to be started it ought to 
be started after the principal proceeding, in rela- 
tion to which the offence is said to have becn 
committed, has terminated. B VASUDEO' RAM- 
CHANDRA JOSHI, In re, 24 BOM, L. R. 1153; 24 
Ck. L. J. 171; (1923) A. I. R (B.) 105 23 

— -- 8. 195-—Sanction to prosecute—-Sanction 
whether restricted 10 particular individual, ! 
“A sanction for prosecution given by a CBurt 

under section 195, Criminal Procedure Cede, 1898, 

is not a personal privilege granted to a petitioner 
but a decision that the case is one suitable for 
magisterial investigation, and, therefpre, a sanction 
for prosecution does not lapse on the deagh of the 
person: who obtained it. ec 
Once a sanction is given, by competent authority, 
there is nothing iu section 195, Criminal Procedure 

Code, to restrict the sanction to the particular 

individual to whom. it is granted. L GoPar 

SINGH v. EMPEROR, (1922) A. I. R. (L.) 221; 24 em 

L.J. 18 M 

: m ss. 195; 489 — Order revoking | sanction 

© lo prosecute— Revision—Sanction, grant of— Prin- 
ciples underlying. 
An order revoking a sanction to presecute might 

be treated, in effect, as an order refusing to grant 

or 
section 439 of the Criminal Procedure Code is 
applied; the propriety of the order revoking the 
sanction of refusing to grant it can be considered 
by a High Court in revision. S 

The power to grant sanction under section 195 
of the Criminal Procedure Code is included among 
the powers which can be exercised in revision under 
section 439 of the Code; and if this power can*be 

` exercised in a proceeding arising out of a trial in 
any of the lower Courts, it can also be exercised 
for discharging an order made by a Subordinate 
Court revoking the sanction granted by a Try- 
ing Magistrate. E. ^. 00. 

No one should be permitted to use the penal 
law to satisfy fis own private ends or personal 
. spite; and if there is a prima facie ground for think- 
° ing that a charge is prompted by improper mo- 
tives and is false and vexatious, the necessary 
elements to justify the grant of a sanction to - 
Présecute are made out. | : ' ' 

Ae sanction to prosecute granted by the Trial 
Court aganist a person instituting criminal pro- 
ceedings ought not to be lightly set 








the charge and the evidence adduced in support 
of it being true. O BRIJ Kumar v. MANNA Lar, 
MISRA, (1922) A. I. R. (0.) 18; 25 O. C. 153; 9 O.. 
L.J 662;24 CR. L. J. 217 d: 681 


s.. 195 (b) offences under—Sanction to 
‘prosecute— Abetment of offence—General sanc- 
: tion to prosecute, whether sufficient. ` ` e 
A Court Making ‘cognizance of any’ of the. ` 
offences mentioned in section 195 (b) of the Crimi. 





Ld 


aside ` 
because of tbe mere existence of a possibility of - 


r 
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nal Procedure Code, when that offence has been: 


committed in, or in*relation to, any proceeding m 
m any Court, or a Court taking cognizance of a 
conspiracy to commit such an offence, or of 


abetment, or attempt to commit such an offence, 


cannot do so unless sanction has been given not 


‘only to the factum but to cover the case of each 


person who.is charged with having committed it, 
A Ram BILAS v. LACHMI NARAIN, 20 A.I T. 954; 
(1923) A. I. R. (4.) 84 ; 45 A. 140; 24 CR. L. J. 
220, HS: i 
———-———-$.195 (6)—Sanction to prosecute— Period 
of sanction, extension of— High Court, jurisdic- 
How of-— Revocation of sanction, application for 
— Proceedings im pursuance of sanction. . whether 
- barred. l 


The period of six months referred to in sub- - 


section (6) of section.195 of the Code of Criminal 


Procedure begins to run from the date on which. 


the sanction to prosecute is given by the Court 
to which 
The, words used in sub-section (6) of section 


195 of the Code of Criminal Procedure are wide - 
enough to give the High Court jurisdiction to.. 


extend the time mentioned in that sub-section 
though the period of six months has expired and 
the sanction is no longer in force. RA. 

The High Court, when considering an appf- 
cation for extension of the period of sanction, 
ought to be very careful not to extend the time 
unless it is clearly shown that ‘good ‘cause’’ 
for extending the time exists within the meaning 
of the section. T or dt i 


An application for the revocation of sanction 


is no bar to the institution by the complainant 
of proceedings in pursuance of the sanction, 
Where such proceedings are instituted, it is 
open to the Court.to stay them pending the deci- 
sion of the ~ application for revocation. 
SARAg SINGH v. CHANDRA MOHUN SAHA, 24 
Lej. 94 E : ae = 
—o~-----— 8.195 (6), (7)— Sanction to prosecute— 
Order cf single Judge of High Court-— Appeal 
to Bench tf Hes. < 
Vor the purpose of section 195, sub-section (6) 
Criminal Procedure Code, a Judge sitting on the 


CR. 


` Original Side is subordinate to thé Bengh hearing 


appeals from him. 
An appeal iies to a Division Bersch of the Appel- 
late Side heating appeals.from the Original.Side of 


the High Court, Madras, from an order of a Single $ 
Original Gide giving, ~ 


Judge sitting ‘on the 
under section 195, Criminal Procedure Code, sanc- 
tion for prosecution for an offence committed,in 
telation to proceedings before him. 

Per Schwabe, C. J —An order’ granting sanetion 


is made in the exercise of criminal jurisdiction and 


is not a judgment within the meaning of clause 15 
of the Letters Patent. 4 

The expression '' that is to say " in section 195, 
‘clause (a), is not comprehensive but is only ilustra- 
tive and to some extent limits the effect of the pre? 
geding words. 
tion is that power to reveke sanction is granted to 
a Court which ordinarily hears appeals from the 
sauctionfhg Court, and where there are two Courts 


having the function. of hearing app@als, or where - 
E lan: i 


< 

, ; 

er ! ; e 
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the Spplication for sanction was made. 
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Th® correct construction of the geg- , 
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there.is no Court, poWer to revoke is given to that 
Court ‘to which the sanctioning Court .is subordj- 
nate. - M 7 . e 

. Per"Coults- Trotter, J.—The expression: “ that 
is to say” in section 195, sub-section (7), njeans ‘‘in 


particular.” M’Muniswamr MUDALIAR ? RAJar. 
‘RATNAM PILLAI, 16 L. W. 365; 43 M.-L. 


(1922) M. W. N: 594; 31 M. L. T. 287; s id 
78 oe . : 126 
—--~--—-- 8,196 — Evidence Act (I of 1872), -ss. 78, 
79, application of —Sanction to prosecute "signed 
for® Chief Secretary, if evidence of authority of 
Local Government — Presumption — Magistrate 
inilialife proceedings, if disqualified to reces 
complaint. ` d 


‘A letter issued from the office of the Chief Sec- 


retary to the Government conveying sanction, 
under -section 196, Criminal Procedure Code, to 


a prosecution under section 294 A of the Penal. 
‘Code, which is not signed by the Chief Secretary, 


but by some other officer on his behalf is no legal 


proof that the Local Government has ordered 


or authorised the prosecution. The capacity 


of the Chief Secretary in such a case being: that: 
of a delegate of the head of the Local Government, `- 
- the order could not be certified on his behalf., 


In such a case the order must be proved according 
to the provisions of section 78 ef the Evidence 
Act. : MES. i : 

There is no bar to a Magistrate *receiving a 
complaint by reason of the fact that he sub- 
mitted: a report to Government for the purpose 
of obtaining thé sanction required under section 
196 of the Criminal Procedure Code. Q MANAM- 
MAD OZIULLAH V. BENI MADIIAB CHOWDHURY, .26 


‘CW. N. 878; 36 C, L. J. 180;,(1922) A wR. ` 


C.) 298; 24 CR. L. J. 111; 50 C. 135 
CN — g. 197, ordev under, nature of— Reasons, 
whether should Le / yezovd.a—- Nolice to cused 
_UMNNCEESSAYY, `. MET VEA. 
‘An order of sanction under section 197 of. the 
Criminal Procedure Code is more of the natufe 
of an executive than a judicial order, and a Magis» 





trate isenot bouud to record ‘reasons for such au. 


order, but the orden should refer-to some distinct 


offence and not be so vaghe as to make it eb- . 


vious that the Magistrate had not comè ¢o a 
decision of his own that reagonable grounds existed 
fpr thé prosecution. me » ad AE. 
It is not necessary that the accused*shoudd*have 
notice before sanction is granted under sdetion 
197, Criminal Procedure- Code.: M Kaxarta 
CHINNA CHENDRAYYA 7. MAMDUKKURI SUBBARA- 
YUDU, 17 L. We. 26; (1923); M. W, N 77; 24 CR. 
ld.].rir60(:1923) A. I. R. (M.) 338 —— 
—— ss. 199, 845, 439 —Prosgeculion under s.. 
498, Penal Code— Complaint by agent of absent 
husband—CGompetency of ‘agent to compound 
offence— Acquiltal on composition bye agent— 
Subsequent complai by husband, whether main» 
tainable—Reviston—Order ef | aequiital Mis. 
carriage of juice. 
Au o: oead under the powers granted 
by section 199 of the Criminal Procedure Code 





for the alleged abduction of another persón's 
wife, unde: section 498 of tbe Penal Code, is not 
| 7 | 5 | * 
e 3 
2 " i : : 
3 . * 


| Wistinct offence iiSluded— Offences arising ouni 


of same transaction— Trial, whether vitiated. 


e A charge which relates to more than one-distinct 


~ 


offence, is a bad charge mufler the law. But 
where in a trial the distinct offences included in the_ 
charge were one series of acts so connected together 
-as to fofm the same transaction, and the a¢cused 
could have been Charged with? and tried at one - 
trial for, each such offence, the fact that the charge 
contravened the law, would note vitiate the trial 
C RADHA NATH v. EMPEROR, 36 C..L.].ri9; 
1922) A, I, R. (€) 573; 24 GR. I. J. 72; 50€ 94 

l 2 120 





e. s z =” | . re 
+ " TEC 
e.? E . » : LT 
$ «o84 : INDIAN CASES. " Meee [4925 
: e . . ys s € + 
: À Criminal Procedure Ĉode— contd; * Criminal Procedure Code—eontd. 
e E = : e ` 3 
legally cdmpetent to compeund the case under -—----— sg. 235, 239— Gang taking part in «several 
section 345 of thé -Criminal Procedure Code on .dacoities—Same objeci— Joint ivial of offences 
^ behalf of the husband, whose interests wouid and persons, ; 

' mot be affected bw the composition; and an order ^ Where a gang of dacoits assemble on a public 
of acquittal based on such a-composition is not highway and commit several acts of dacoity, 
justified? x < “each act of crime is committed in pursuance of 

Where, therefore, during the absence of a  the.same object, it being immaterial whether all 
. husband in jail his wifd was enticed away, and the members of the gang took.an active part in- 
his aunt instétuted a complaint under section 498 each dacoity, or whether as many as five of fhem 
of the Penal Code, buf, subsequently, before the took an active part in any one dacoity. A RAM 
framigg of a charge, withdrew it, whereupon PARSHAD v. EMPEROR, 20-A. I,. J. 926; (1923) A. 
the Magistrate, acting under section’ 345 gf the ILR. (A.) 137; 24 CR. L. J. 153 -  . 505 
Criminal Procedure Code, acquitted the accused: ————— §, 998. See CHARGES, MISJOINDER OF . 
` Held, tiat the aunt of the husband was not >o - |. 914 
edtupetent to compound the offence; that the | —...—— — s, 9889— Joint irial— Prosecution, duty 
order. of acquittal was not justified; and that 'of—Dacoity and dishonest possession, of Prop- 
the husband on release from jail was entitled to erty stolen— Joint trial, whet-er permissible, 
institute a complaint against the same- accused A separate trial being the rule and a joint trial - 

.. And to have that complaint adjudicated upon. the exception, it is always for the prosecution to 
. The High Court will, in reyision, interfere to justify a joint trial. a 

- get aside an order of acquittal ‘which is illegal, Where the evidence establishes ‘an offence of 

i - having been passed .on a composition which was  dacoity and two offences of dishonest pogsession 
$ invalid. Pegh, HARNAM SINGH v. SAIN DASS, 24 - of. stolen property knowing it to have been stolen 

"CR, L. J. 120 EAS -  . 248. in es Ao emis of dacoity, xal offences must 

$s, 909—Discharge of some accused— be Feld to have been committed in the same trans- 

|o 7. Reasons not recorded-before.end of trial of others action, , and a joint trial of the several ‘persons 
— Irrogularity. . participating in such offences is: permissible under 

' Where, during the course of.a.triel of ‘several the provisions of section 239 of the Criminal Pro- 

| ‘accused, some of them are discharged by the Magis- cedure Code. A DURGA PRASAD v. EMPEROR, 20 

' trate, the @ischarge is not illegal merely because ee ai A. I. R. (A) 126; 24. CR. I. E 
bes nou ue are not pepo a the | — —— — S, -239-"Public Gambling Act (III of 
Per Krishnan, J.—A Magistrate is nof bound 1867), ss. 3, 4, offences under—Same -transa lion, 

‘to frame.a charge of dacoity merely because there `- The offence of keeping a common gaming-} ouse 

.js evidence, if he thought that portions of that and the offence of using it as such are offences ecm- 

: evidence essential for such a charge were not reli- mitted in the same transaction. The trial, there- 
able. He has a discretion to weigh the evidence fore, of the owner or keeper of a common gaming- 

and discredit it when it is unacceptable. pm House under section 3 of the Public Gambling Act, 

b "NARAMBAN, In re, 15 b. W. 552; (1922) M. W, N. together with the trial of persons found gaming, 
~ $326; (1 922) À I R. IM.) yor; 24 CR. LJ. 269 877 9t present for the purpose of gaming in suchehouse 

48. 996— Sessions Court, power of, lo frame ` under section 4 of that Act in cne trial is not illegal, : 

e additional charge. ` i - A GANESHI LAL v. EMPEROR, 20 A. L. J.d675- 

It is on the facts disclosed by the Magisterial (1923) A. I. R. (A.) 88; 24 Cr. I. J. 155 507 

inquiry, and on those facts alone, that agy-action . 7... — 5. 947— Case fixed for jucgment—Com- 

under section 226 of the, Criminal Procedure Code flainant not divected to be” present — Absence of. 

E can be taken ly the Sessidus Judge. | complainani— Order of acquittal, whether legal. 

Where the facts appearing in the Magisterial Where en the conclusion of a trial the -case is 

, enquiry warrant the framing of a charge omitted adjourned. to a subseqcent date for delivery of 

by the Committing Magistrate, the Sessions Court Judgment, with®ut an express direction to the 
“has she power to add the charge so omitted. f. complainant to appear on -the adjourned date,. 

- |. Mure SINGH v. EMPEROR, 24 CR. L. J. 177 ^ 5903 * and- the complainant ‘fails to , appear, the 

'. i ia M l Magistrate is not justified’ in acquitting the 
Pe — —— ss. 983, 206— Charge— Move than one accused under section 247 of the Criminal Prece- 


xedore Code as -that section is not applicable 
after tha heiring of a case is concluded. N EM- 
PEROR v. JANGUSINGH, 24 CR. L. J. 205;,19 N.L: 
R.-43, (1923) A I. RAN) 158 689 
— ———— S 250— Witnesses of complainant not ega | 
- amined —Ürder directing payment of compensa- 
tion, legality of. 7 

. Though compensation under section 250 of the 
Criminal Procedure Code can be awarded in ex- - 
agptional cases before all the evidence for the come . 
plainant has been recortled, when there are wit-. 

nesses present whom the complainant pishes to 


- 


produce, the Magistrate should examine them - 


Vole 71| 
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before passing an order awarding compensation, 

L DEWA SINGH v. EMPEROR, (1923) A. I. R. (L3 

194; 24 CR. L. J. 251 

ss. 250, 107— Application to take security 
vejected— Order fov compensation, whether can be 
made. 

A person whose application for security for keep- 
ing the peace, under section 107, Criminal. Pro- 
ceditre Code, is rejected, cannot be ordered to pay 
compensation under section 250 of the Cod, A 
RAM BADAN SINGH v.) JANKI, 21 A. L. J. "ds 
(1923) A I. R, (&.) 332; 24 CR. L. J. 228. 692 
— ss. 256, 587, (a)—Warrant-case— Accused, 

right of, to state his case before and after framing 

of charge— Irregularity. 

Véherein a warrant-case the accused is examined 
only before the charge is framed, and not also after 
the prosecution witnesses have been -re-ealled for 
further cross-examination under section 256 of the 
Criminal Procedure Code, the procedure cannot be 
regarded as a Mere error, omission or irregularity 
such ass contemplated in section 537 (a) of that 
Code, Because the accused is entitled to an oppor- 
tunity of stating his case both before and after the 
charge is framed. M Marrupa MATHU VANNIAN, 
In yc, 16 L W. 420; 43 M. L. J. 402; (1922) M. W. 
N. 601; 44 M. 826; (1922) A. I. R, (M.) 512; 24 CR. 
L. J 124 . 95 


a 








iane 





of, in middle of regular trial—Prejudice `t 

accused. = — . 

A Magistrate cannot, to the prejudice of -the 
accused, change his procedure in the middle of a 
trial. Consequently, a Magistrate caunot, after 
examining the prosecution  witnesses-in-chief' in 
the regular manner, change his procedure to‘ that 
allowed for summary trials, if such procedure 
prejudices the accused. -C Gosro BEHARY Basu 
v. BArSTOM Das DENRE, 26 C. W. N. 831; 37 C L. 


J.10$; (1923) A. I, R. (C) 105; 24 CR. L J. 157 
p 509 

—t ss. 263, 870, 441— S. 441, scope and 
effecit of—Presidensy  Magistrate— Reasons for 


conviction, omission to record - Grave irregularity 

— High Court, when will interfere, . 

Section 441 of the Criminal Procedure Code mere- 
ly allows a Presidency Magistrate to supplement 
the reasons which have already begn stated, under 

_secticns 263 and 370, for convicting an accused 
person, The effect of the section is not to abro- 
gate the terms of section 263 or section 370, and 
the omission to record reasons is a grave irregularity 
which, in most cases, would be sufficient to warrant 
interference by the High Court. But where the 


reports submitted under section 441 of the Code. 


contain good grounds for the decision, they may 
be considered as setting forth the reasons for the 
conviction, and if no substantial failure of justice 
has resutted, the High Court will not interfere. 
M DERVISH HUSSAIN, In ve, i7 L. W. 18; 44 M. 
L. J. 84; (1223) A. I. R. (M.) 185; g2 M.L. T 
100; 24 CR. L J 8&4; 46 M. 253 ^ Rl 

—— — $. 949— Examination of accused— Proper 


time—Omission to examine at the proper stage— 


Illlegatity ov irregularity. » 


. & * 
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Criminal Procedure Code—contd; - A 
The duty of a Magitrate-to examine:{n accused 
under section 342 of the Code of Criniinal Proceduje 
arises when the witnesses for the. prosecuijon have 
been examined, cross-examined eand re-examined. 
The fact that an accused person pleads not 


guilty and promises to file a «written sthtemezt,. 


does not in any way exonerate, or exempt the 
Court from examining Him at a later stage as 
required by section 342. e. 

A mere discussion between. the Magistrate and the 
Counsel for the defence as to thenumber and eatnre 
of the witnesses to be examined on héhalf of the đe- 
fence is not a Compliance with the provisions of the 
section, as it is necessary-that.the accused should bs 


brought f&ce to face solemnly with an opportunity ` 
given to him to make a statement in order that - 


the Court may have the advantage of hearing his 
ne uec if'he is willing to make one, with-his.own 
ips. 

To ask an accused for his. defence before he 
has the whole of -the prosecution evidence in front 
of him, is not a compliance with the section, 

A trial becomes illegal from the moment when, 
without compliance with section 342 of "the 
Criminal Procedure Code, the Magistrate calls upon 
the accused to enter on his defence.” @ PROMO'THA 
NATH MUKHOPADHYA v. EMPEROR, 27 C. W N. 


389; (1923) A. I. R. (C.) 470; 24 CR. L. J. 248 792 - 





— $8. 842—Omission 10 examine accused, 

effect of. . 

A Magistrate is bound, under section 342 of the 
Code of Criminal Procedure, to-question an accused 
after all the witnesses for the prosecution have been 
examined, : 

Therefore if a witness is examined after question- 
ing the accused and-the accused is not questioned 
again after the examination of that witness, his 
conviction is illegal. C GULZARI LALU. EMPEROR, 
49 C. 1075; 24 CR. L. J. 3; (1923) A. T. R. (C.! 164 

51 





— 88. 842, $3 7-— Examination of prosecution 
witness after statement of accused— Irregulasitty, 
whether curable. : 

Án error which in no way 
convicted and is not fatal to tlie validity of the 
decision and is cdncerned withe the proceedings, 
rather than the mode of trial may be condé@ned 
under the provisions of sgction 537 of the ‘Cri- 
minal Procedure Code. " * AE 
° The examination of a wiiness for the prdsecu- 
tion after recording the statement of the ac@used 
is an error, but if the case has:been decided correct- 
ly on the merits, the error ig no way affectsethe 
result so asto -vitiate the trial A BECHU 
CHAUBE | v. EMPEROR,20 A L, J. 874; (1923) 

I. R. (A.*81; 24 Qn. L. J. 67; 4564. 124 à E. 
——-—— 8. 842 (1)— Examination of accused— 
Provisions, whether mandatory. 

The provisions of section 342 (1) of the Code of 
Criminal Procedure gre mandatory and the time 
at which the Court shall question the accused 
generally on-thescase is after the witnesses for the 
prosecution hav® been examined, cross-examined 
and re-examined, that is, after the prosecutien 
case is conipleted $nd ‘before the accused is called 
on for his defence, j 


prejudices a person 


' is applicable to such a case. 


ioi Pu Te, i6 24 CR. L. J. 91 


INDIAN CASES. 


€ a 
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' Obiter dicta —To take thf depositions in on 
case and have them copied and used in another 


‘case; iss generally’ speaking, not a course which 


should be adopted in trials of criminal cases, 
A Magistrate who undertakes, the trial of a 


- criminal ‘case, and who also hears the witnesses 


‘give their evidence should, if possible, finish the 
case himself. @ MAZAHAR ALI v. EMPEROR, 36 C. 


L. J; 417: 27 C. W. N. 99; 24 CR. L. J. 198; 
s (1923) A. I. R. (C.) 196; 5o C. 223 i 662 


——-—— g. 850 (1)—Proceeding in  warrant-case 
before charge— Enquiry or trial, "c 
A proceeding in a warrant-case before a charge 
iséramed is merely an inquiry and not ¢ trial and 
section 350 (1) of the Criminal Procedure Code 
M RAMANATHAN 
CHETRIAR,; In ve, 17 L. W.412; 32 M. L. T. 217; 
24 CR. L. J. 192 l '608 
s. 964— Accused, examination — of — Evi- 
dence elicited by putting leading question— Value, 
Where the examination of an accused is not 
such as is contemplated by the Criminal Proce- 
dure Code but is really a  cross-examination 
itshould be left out of consideration. 
No value should be attached to  eviden.e 
elicited by the prosecution by putting a lead. 
ing question to its witness. Pat NIRU BHAGAT v. 
EMPEROR, t PAT, 630; (1927) A. I. R. (Pat.) jum 








— S. 807, scope of —Defective. judgment. , 
All that section 367 of the Criminal Prodedure 
Code requires is, that the point for determination 
should be stated, the decision thereon and the 
teasons for the decision. It cannot be assumed 
that, because a Magistrate has not referred to the 
oral evidence, but has drawn inferences from docu- 
ments and from probabilities, therefore, he has not 
considered the evidence; if he gives strong and 
legal reasons for his conclusions, it cannot be 
said that his judgment is defective, Pat DURGA 
SINGH v, EMPEROR, 24 CR. L T. 18r 597 
ss. 867, 587—Trying Magistrate unable 
to come to Court— Judgment writien and signed 
by such Magistrate pronounced by anothty Ma 
gistrate— Ivregylarity. . T 
. Where a Magistrate after finishing the trial of a 
case, but before delivering the judgment, is phy- 
sically incapacitated to*come to Court, and, there- 
fore, «vgites end sibns his judgment and sends ite 
to begdelivered by another Magistrate, who delivers 








—s 


it, the wrong procedure thus adopted is a mere 


irregularity and is completely covered by section 
537 of the Criminal Procedure Code. | 

Obiley.—(1) Where a Magistrate is so hoarse 
dS not to be able to pronotnce dis judgment per- 
sonally,*and asks Some one*to read it out in his pre- 
sence, that is a compliance with section 367,Cri- 
minal Progedure Code. a. . 

(2) If a Magistrate reads his judgment into a. 
Gramophone and then sends it for reproduction. 
.in the Court that would be a compliance with the 
letter of the law (section 367, Criminal Procedure 


Cae). » 2 

The maxim "qui facit Per alium, facit per. 
se” (he who does a thing by the agency of another. 
does it himself), applies where a Magistrate who is 


uu we 19023 


| Criminal Procedure ÜDode—contd: 


: e 
himself unable to come to Coyrt writes and signs 
his judgment ina criminal case and gets it pro» 
nounced by another Magistrate. A NuR MUHAM- 
MAD KHAN v. EMPEROR, 21 A. L. J. 137; 24 CR. L.: 
J. 173; (1923) A. I. R. (AJ) 276 525 
ss. 869, 520—Cenviction fov theft set 

aside on appeal —Properiy not restored to accused 

— Omission ` accidental —Subsequente order , for 

vestoration, validity of. 

Where in setting aside a conviction for theft, an 
Appellate Court omits to pass orders under section 
520 of the Criminal Procedure Code for restoration 
of the property taken from the accused, if the omis- 
sion is accidental, it can be subsequently corrected 
under section 369 of the Code. M SuBBA RAIDU, 
In re, 15 L. W. 664; 43 M. L. J. 87; (1922) MEW, 
N. 494; (1922) A. I. R. (MJ) 329; 31: M. I, T. 
367; 24-Cr. I. J. 159 511 
— ss. 407, 520— Court of Appeal —Sub-Divi- 
sional Magistrale hearing appeals, scompetency of, 

to make order under s, 520. 4t e. 

A Sub-Divisional Magistrate who hears eppeal 
under section 407 of the Criminal Procedure Code 
is & Court of Appeal within the meaning of section 
520, and is competent to pass orders on an appli- 
cation made under that section for the disposal : 
of the property concerned in the case, treating ` 
‘such application as part of the proceedings in the 
appeal But before disposing of such an appli-. 
eation, notice thereof should be given to the 
complainant, unless there is good reason for dis- 
pensing with such notice. M ARUNACHALA THEVAN 
v. VELLACHAMI THEVAN, 44 M. L. J. 56; 17 L. W, 
462; 32 M. L. T. 104; 24 CR. Ir J. 162; (1923) 
A. I. R.-(M.) 324 ; 46 M. 162 514 


ss. 423, 439— Appeal heard in the absence 
of Couusel— Revision, whether competent. 

A High Court has no power; under section 439 
of the Criminal Procedure Code, to set asidg the 
judgment ofa Court below merely upon the 
ground that the Counsel on behalf of the peii- 
tioner was prevented from being present in Court 
in time and therefore, could noc be heard. Pat 
OLAYAT KHAN v; EMPEROR, I PAT. 589; (1922) 
A, I. R,(Pat.) 587; 4 P. L. T. 98; 24 CR, In J. 1:8 

24 


E 6 
s. 428 (1) (d) —O»dev excusing delay-wh>- 
ther consequentéal or incidental order. s 
: An Appellate Court cannot excuse the de- 
elay in presenting an appeal, under section 423 
(1) (4), Criminal Procedure Code, as an order 
excusing the delay is neither a consequential nor- 

au incidental order. ) f 
Any power conferred by section 423 can be 
used only after the stage at which section 423 
becomes applicable to the proceedings has been 
reached. Therefore, the application of the sec- 
tion is legitimate only after the preliminary 
stage indicated in sections 421 and 422 has been 
passed; thatis, after the appeaf has been admitted 
ahd after the notice referred to in the latter 
segtion has been given. M Mirror MOIDEEN 
HAJEE, Inve, 43M. L. $. 561; 16 L, W. 764; ° 
(1923) A. I. R. (M.) 95; 24 CR. L. J. 89 217 
— — S, 495, proceedings under — Person *convizt. 

ed noi conte&ing propriety af conviction, , 

: 


* 
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Criminal Procedure Code—contd. 


Under the, very extensive powers contained in 
section 435 of the Criminal Procedure Code, the 
High Court can call for and examine the record 
of proceedings if the necessity for so doing has been 
brought to its notice in any manner, and it is 
satisfied that there are a prior! grounds for appre- 
hending a miscarriage of justice, but it should be 
loath to interfere on behalf of a person convécted 
iu a criminal case, if that person is an adult 
of ordinary intelligence when that person himself 
in no way contests the propriety of his conviction. 
A NARAIN PRASAD v. EMPEROR, 20 A. I. J. 993; 
(1923)*A. I. R. (A) 85; 24 CR. L. J. 115; 45 A. UT 





8. 485 — Revision competent to lower Court 
"LG Court, whether should entertain applica- 
ton. 

Where an application can be made in revision to 

a lower Court, the High Court should not, wader 

ordinary ecircumistances, entertain an upplication 

in revision, unless an application has already been 
made Lo the lower Court. O Sat NARAIN SINGH 

v. EMPEROR, 25 O. C. 37; 24 CR. L. J. 257; 9 Q. La 

J. 280; (1922) A. I. R. (O.) 147 995 

ss. 435, 439— A rquitt il,order. of — Reve. 

sion. powers oj High Court in. ^ e 
The High Court has power to interfere, in re- 

vision, with orders of acquittal, sections 435 and. 

439, Criminal Procedure Code, placing no such res-* 

triction. Such powers are not ordinarily exercised 

at the instance of private parties, save in exception- 
al cases involving important questions of law or 
relating to the personal status of particular com- 
munities. M NARANTAKATH ÁVULLAH' 9, PARAK- 

KAL MAMMU, (1922) M. W. N. 662; 16 L. W. 626; 

43.M. L.- J. 663: (1923) A. IR. (M.) 171; 45 M. 

936; 24 CR. L. J. 17 65 

————— §. 4387 — Further 
grofnd-— Notice. 

The mere fact that the District Magistrate does 
not agree with the decision of the Trying Court 


— 





enquiry — Suficient 


iis not a sufficient ground for ordering a further . 


enquiry under section 437, Criminal Procedure 
Code, nor should action be taken under this section 


without giving notice to the accused, UMRAO 
KHAN v, EMPEROR, 21 A., L. J. 194; 24 CR. L. J. 


184 


er 


e 600 
s. 487 —Magisirale finding no case estab- 
lished—District Magistrate disagreeing with find- 
ing—Further enquiry, whether should be ordered. 
Where a Magistrate after proper enquiry finds 
that there is no caseestablished against an accuged 
person, the mere fact that the District Magistrate 
does not agree with that opinion is no reason’ for 
directing further enquiry under section 437 of the 
Criminal Procedure Code, especially where there is 
no suggestion that any further evidence is avail- 
able,or should be taken. A Upat Raj SINGH v. 
EMPEROR, 44 A, 69f; 
CR. L. J. 176 
— B. 487, proceedings under— Accused, whg- 
* ther entitled to notice-—Member of Frontier Con- 
stabulary, whether Police Officer — Admission 
made te such officer, relevancy ef. 

Although section 437 of the Crimifal Procedure 
Codedoes not specifically mention that, notice must 
be issued tothe accused to show caus why a fresh 
e 








-—Ó 


4 | i ; a 


(1922) A. I. R. (A.) 429; 24. 
| 69d 


. tion witnesses in one case P 


Ciminal Procedure Code--contd.. . e 


inquiry should not be ordered, yet such notio, 
is proper. The mere omission tg issue suck notice’ 
however, would not vitiate a trial following upon 
an order under section 437, unless the acc&sed can 
be shown to have been prejudiced by the fact of 
not having been given an opportunity of being 
heard in the proceedings under that section. 
A member of the Frontéer Constabulary is, for 
the purposes of sections 25 aud: 26 of the Evidence 
Act, a Police Officer, and an admission made to 
him, a id not in the presence of a Magistrate, by 
an accused person cannot be proved against the 
latter. Peh. Kuwsja HASSAN y. EMPEROR, $4 
CR. L. J. 136 - . 860 
— S, 499— Revision against acquillal— Non- 
compoundable case—Compromise— A cjuittal arder 
passed without consideration of evidence— Interfer- 
ence in revision on application of private party. 
As a rule an interference is not made iu revision 
with an order of acquittal on the application of a 
private party except where such. interference is 
imperatively demanded in the interests of public 
justice or where the procedure adopted is so irre- 
gular or illegal as to vitiate the whole trial. 
Therefore, if in a non-compoundahle case, insti- 
tuted ou a private complaint, after completion of 
the prosecution evidence and the framing of the 
charge, the parties file a compromise sfatiug that 
they have settled all their difforences and have no 
further dispute left requiring determination, and 
upon this the TryiugMagistrate acquits the accused 
without an appreciation of the evidence and a 
consideration of the merits of the case, there is a 
atent error or irregularity which justifies inter- 
erence in revision with the order of acquittal. 
O ZAHIR-UD-DIN v. NASIR-UD-DIN, 24 CR. L. J. 
186 


iem 


— t 








— 8. 439— Revision— Charge, setting aside 


of. 

Hi High Court has the ‘power to set aside in 
revision an order of a Magistrate charging an accus- 
ed person with an offence, but it should exercise 
that power' only in very exceptional cases ` L. 
BUTA SINGH 9, EMPEROR 5 L. L. J. 36; 24 CR. 
L. J. 118; (1923) A. I. R. (L) 278 * 246 

99— Two counter-cases of rioting— 
Stay of proceedings in ene before gisposal of 
o other, whether proper, E : up 

Proceedings in one of two countet-Cises of 
tioting arising out of thesame occurrence cannot 
be stayed merely on the ground that the prosecu- 
examined: as Wit. 
nesses before thetrial of the other case, in which 
they are he accused, will be seriously prejudice 
in their defence, “nor can proceedings in*one of 
such cases be stayed on the ground that -after 
the disposal of that case it may not be necessary 
to try the counter-case. €. RAJENDRA NATH 
GHOSE v. AMRITA LAT, CHAKARVARTI, 24 CR. Ie J. 
233 | PUR 


aat o o — ——H— g. 


—— S. 


440 3- Applicant released on -bail — 
‘Disappearance of applicani--- Right to be heard. 
A person who applies for revision to the Hugh 


* 


697 ` 


Court and on being released on bail disappears | 


and is not to be found, is not entitled to be-heard 
through his Pleader, aud. the High ‘Court may 
refuse to proceed with iis appl&ation; A HAR 


— 9 è e 
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NARAIN PRASADU. EMPEROR, (1923) A. I. R, (A) 
327; 24 VR. L. J. 340 704 


——-p ss. 470, 471 (1) — Acquittgl on ground of 
lunacy— Duty of Court — Pro kas order—Sub- 





sequent sanity of accused, whether concern of . 


Court. s 

When an accused person is acquitted on the 
ground of lunacy, it is the duty of the Court to 
decid@ whether or not, at the time the act con- 
stituting. the offence was committed, the aecused 
was capable of understanding the nature of his 
ast, and if the Court is satisfied that hg was-not, 
an.absolute duty is imposed on it to make an order 
to declare him to be a criminal lunatic within the 
meaning of Act IV of. 1912, and direct him to be 
kept in safe custody, even if he is not of unsound 
mind.on the date of his acquittal, inasmuch as 
the fact that he has become comparatively well 
or sane is. not a matter which concerns the Court, 
A ANANDI v. EMPEROR, (1923) A, I. R, (AJ) 327; 
45:À. 329; 24 CR, L. ]. 225 ' 689 
— s. 476, application of—'' Commiiled before 

it," meaning of. 
. The words." committed before it" in section 476 
of the Code of Criminal Procedure are qualified by 
the words “in the course of a judicial proceed- 
ing." : 
Where afi application for the return of a. docu- 
ment is made after the suit in which the docu- 
ment was. filed has been finally disposed of and 
there is. nothing pending befpre the Court, the 
latter has no jurisdiction to take action under 
section 476 of the Criminal Procedure Code, if 
the signatures on the application turn out to be 
forged. C-GrriJA- NANDA KALI MITTER y. EMPEROR, 
26 C. W. N., 660; 24 CR. L. J. 202 868 
8.476 —'' Court", whether includes succes- 








sor. 
The word ‘ Court.” in section.476 of the Criminal 

Procedure Code includes the. successor, of a. Judge 

before whom the alleged offence was committed or 

to. whose notice the commission of it was brought 
in the course of a judigial proceedjng. L Kuan 

MUHAMMAD g. EMPEROR; 24 CK. L. J. 180; 4.1. 38 

» 

8. 476.— Dirgclion for prosecution under 
s. 199, Penal Gode — Assignments of perjury, 
whdilter nefessary—Sanction to prosecute— Revision 

` Ligh, Court's power to set aside sanction, 

An order directing, under section, 476, Criminal 
Prowedure:Code, the eprosecution of a person under 
section 199, Indian Penal Code, jsebad if it does 
yot contain the assignmenjs of perjury, inasmuch 
as. the gccused is,entitled to kna the exact words, 
which are alleged to have been used by him and 
which are sought to be made the subject of the 
charge umder section: 199, Indian Penal Code. 

If on the facts of a case Wie High Court is of 
opinion that a prosecution for perjuty shall be 
infructuous, it may, in exercise ef its revisional 
jurisdiction, set aside the: orde? sáüctioning or 
directing prosecution, A ABDYL WAHID KHAN y. 
ABDULLAH KHAN, 21 Å. Le J. 211; 24 CR. L. J, 
197; (1923) A. I. R. (&.) 325 7 66L 

s. 494— Withdrawal allowed — Sufficteni 
 véasons recorded — Révisjon. 2 s 








` 


e 
An order allowing a case to be withdrawn under 
section 494, Criminal Procedure.Code, is open to 


revision but the High Court will not interfere if 


sufficient reasons are recorded by the Court allow- 


ing the withdrawal. 

In the matter of the withdrawal of a.case sec- 
tion 494, Criminal Procedure’ Code.e controlg the 
other sections of the Code relatiug to the trial of 
cases committed to the Sessions Court. © BEPIN 


BEHARI GHOSE v. Harr PADA GHOSE, 24 CR. L. J. 
5 58 


— ———-—— S. 494 (a) — Application by Publie Pro- 


secutoy for withdrawal from prosecution— Duty 
of Court. . 

In according or withholding sanction to«n applica. 
tion for withdrawal made by the Public Prosecutor 
uuder the provisions of section 494 (a) of the Code 
of Criminal Procedure, the Court acts in a judicial 
capacity, and for such order so judicially made 
the Court must give and record its reasons So that 
the High Court may be in a position to say whether 
the discretion vested in the Court has been properly 
exercised. © [AGAT CHANDRA ROY vy. KALIMUDDI 
SARDAR, 26 C. W. N. 885; 24 CR. L. J. 229. ‘698 


-e-——-—— 8, 617— Goods, pawned, stolen by paw- 
nor from pawnee— Transfer to thivd person for 
considevation— Conviction for theft— Restoration 

* of goods to pawnee— Further enquiry—Discretion 
of Court. e 
li a pawnor removes from the possession of the 

pawnee the articles pawned by him and passes 

them on to a third person for good consideration, 
on pawnor's conviction of theft the Trial Court is 
justified’ to. direct, in the exercise of its discretion 
under section. 517, Criminal Procedure Code, 
that the stolen articles be returned to the pawnee, 
who was the proper person to recover their pos- 
session because he had a lien on them. ® 
Newbould, J.—Barring exceptional cases offly 
where an enquiry may be necessary, as a. genetal. 
rule. a Magistrate acting under section 517, Criminal 

Procedure Code, should pass orders according to 

his discretion without making any further enquiry.. 

" Suhrawardy, J.—AÀn. order for the disposal 

of property under section 517, Criminal Procedure 

Code, is in the ,discretion of the Court, but that 

discretion is to be. used judicially, and unless the 


¿High Court is satisfied that it has not been so used 


it bas no right to interfere with it iv- revision. Q 
GOUR MOHAN DALUI?, BANSIDHAR BYAS, 42 CR. 
L. J- 238: . , 408 
s. §26— Transfer of. case—Grounds for 





transfer. 
It is. of paramount importance that persons 


arraigned before the Courts should have confi- 
dence in the impartiality of thos: Courts and if 
4 person has reasonable cause to apprehend that 
the, Court: before whom he is being tried is not 
completely free from basis a tgansier should: be 
d@ected, 


Where the Publi: Progecutor of a District was : 


virtually the complainant in a case and the pro- 
ceedings had been: instituted under the orders of 
the Additional District Magistrate, who was 
Himself a witwess in the. cate as was another. Magis. 
. 
+ 


ae ie 173; 24 CR. Ie 
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trate who was subdrdinate to him and the Trying’ 


. Magistrate who was on friendly terms with the 


Additional District Magistrate had shown an 
undue desire to expedite the trial and had refused 
an ad‘ournmeut when it should have Been granted: 

Held, that the apprehension of the accused 

that he would not cbtain a complete, fair and 
‘infpartial tial in the District could not- under 
the circumstances be called unreasonable and that 
the case shoyld be transferred to some other Dia- 
trit for trial. L Sarparr LAL v. EMPEROR; 3 L 
443: (1923) A. IR. (L.) 264; 24. CR. L. J. 285 1006 
mungi S. 528— Transfer by District M ne — 
' No'üze— Reasons, record cf, 
* although, - -strictly . speaking, it. fiot 
necessary to issue notice before teas a case 
under section 528 of the Criminal Procedure Cree, 
the practice is to do so. 

The order of a District Magistrate tzsusteritg a 
case under s&tion 528 of - the -Criminal Prozedure 
Code Without recording reasons for the transfer is 
bad fud is liable to be set aside. L SARDARA v. 
EMPEROR, 24 CR L. J. 187; 35 L. J. 230; (1923) 
A'I. R. (I ) 380 633 
— ———- + 8, §33 Statement ^ Sop accused recorded 

in English, ad: nissibinty of — Informality, m 

, the. curable., 

Where a » Magistrate recotds the PE of 
an accused in English in a narrative form, me 
‘the Police is removed-from the Court-room, and 
is satisfied that the accused is iot tutored by any- 
body and thé statement is translated to.the ac- 
:eused who admits it to be correct and fixes his 
:thumb-martk thereto, the statement is admissible ds 





-evidence and any formal defects that might have 20 A. L T 91r, (1922) A. I, R. fA.) 528; 24 ‘Cr, 

- been made in-the recording of it are cured by s 'L J. 128 an NG 7 . 256 - 

‘tion -533 of the Criminal Procedure Code. A DEO — s. 592, applicability. of. Ses Public 

DATT o. EMPEROR, 20 A.L J. 915; (1923) A. Ix ae Gamb:iing Act, 1867 "8623 - 

: (A. jg90; 24 CR. L. J: 6; 45 A. 166 . To cll eg. : 582, a e gane DM 

M-——— s. .540 —Court witnesses — Prosecution c ton, Ü maning of —" Cheating,” meaning -of — 
* witnesses ex» mined on iniiiat ve of Court —State- Penal Cot; (Act XL V of. b $$. 40. 4b ` 


nent. 
entirety. 
A w:tuess whom the prosecution , d»clines to 


“examine and wo is examined by the Court on its |: 


owa initiative is a. witness called b¢ the Court 
‘within the meaning of section 540, Criminal Proce- 


i dure Code. 


Where a prosecution witness is, on the applis 
cation of the Public Prosecutor, called as w.tnes 
by thé Coürt, s» that- both parties” may cross- 


examin: him he is not a Court witness . properly ` 


so-called -and his evidence stands. on the fme 
footing a3 that of a “hostile ‘witness ant güould 
be accepted or rejectel ix toto. © EMPEROR v. 
SATYENDRA KUMAR Dorr CHOWDHURY, 337. CUL. 


193; (1923) A.,I. R. (C) 153 
657 


s. 658- Case initiated by Municipal 
Conunissioner— Trial by Bench of Honorayy 
Mazistrales—WM unicpal Commissioner member of 
Bench — Trial, leg gality of. . 
‘A Muuicipal Commisgioner invited the attention 

of the lixecutive Officer of the Committee to the in 


[nd 





-fringemeut of a Muuicipal-Bye-lawgby the accused. 


The Executive e Officer called ‘the aftengiou of the 


of witnesses to be auccpl.d or rejected in - 


Tealth Odicer, who instituted a ‘prosecution azainst 


the accused. The case was tried ani. tha, ac cused * 


convicted. by a Bench of’ Homorary Magistrates 
of. which that Municipal, Commissioger was a 
me:;nbet; m 
Held, that the conviction could not be E 
on the ground that thé Municipal Commissioner 
was personally interested in the S&ccess of, the 
prosecution within the mftaning of section 556 of 
the Criminal- Procedure Code; or was a party to 
the prosecution in the sense that he had caused 
it to be instituted. A NANOO v. EMPEROR, 24 
CR. L. J,135 39 
S, 556—Sessions J udge allowing prosecu- 
lion of accused as ‘Insolvency J udge— Competency 
to hear appeal from. conviction — Knowledge “of 
cass, 
~ -A Sessions Judge is not prohibited in law from 
hearing an appeal from a conviction by a Magistrate 
in a case where, as an Insolvency J udge, he allowed 
the ‘prosecution to proceed. But a Judge may 
‘object to hearing such a case'if he remembers being 
acquainted with it before. A SRI KRISHNA SONAR 
v. EMPEROR, 21 A. L, n 99; 24 CR. L. J. I 14; 


— 





(1923) A. I: R. (AJ) 190 - 358 . 


559— Transfer — Prosecution ordered 
by ‘Cantonment Magistrate acting as Sacrelary, 
Cantonment Committee Advisab: ity 
Magisira'e to try case, 

Where a prosecution is ordered by a taning aé 

` Magistrate in his capacity as Secretary of the Can- 
. tonmeut Committee,- it is advisable: that the case 
. should be tried by somé Magistrate other than the 
. Cantonment Magistrate. A WIRA LAL v. EMPEROR, 


a 





405, 417, 418, 4I9, 420., 
The word *' misappropriation ” ‘in, section 552 
-of tlie fCrimiual Procedure Code covers.the offences 


: punishable *inderesectfons 404 and 405 of the 


. Pend! Code as well as section foi, ond the ,Uotd 
“cheating ‘covers the offences punishable tinder 
sections 418, 419, 420, as well as section 417 of the 


° Penal i Cole. N EMPEROR v. JALAL BAO, (0023) 


A. IR (N.)158; 24 CR. L.J. 251 


pros Alienation—Reytote veversionsr, whether l 


can su2 in presence of near collateral. 


- Where a male owner who tas alienated ancê®tral - 


property has” gous living who are not minors, a 
. remoter *eversioner ha! no locus standi to challenge 
the alienation ufless Me'caü.sMow that «he' sons 
have waivel their rights or have consented to 
the alienation or have ‘colluded with the alienar. 
L SUBA SINGH v. GOPAL SINGH . 841 


L-———- Alienatioft —Sonless proprietor — Rohtak . 


Tahsil, Rohigh. District. - 

A sonless psoprietor: of the Rohtak Tahsil of 
the Rohtak District has unrestricted powers of 
4ienatioa in respect of ancestral land. L UgdAR 
Sang. TELU, (19 :3! A, I. R. (L) 193; 4 L. EC 


of otter T 


« 
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. x m. . 

— Ancesirat property — Land acquired by The normal custom in theePunjab prescribes 

. dime Hon. — C e .. & division according to the pagwand rule, and the 

. Land acquired ky pre-emption, even although onus lies heavily upon the person who relies upon 
it belonged at one time to an ancestor oi the per- the chundawand rule. 








son so afquiring it, is not ancestral in the hands Jats of Mauza Rajada in the Gurdaspur Tahsil 
of the latter. L Puurv. DEVATIA, (1923)' A. I R. follow the pagwand rule. L SHANKAR y. BAHADUR, 
(L. 210 * . l 56L (1923) A.I. R. (DL) 37; 5 T. L. J. 212. ., 864 
a+ Pouse lenants — Permanent right of | —— — — Succession—Sister v. Collatepals— Khatis 
residence— Hoti (M ardun)— Non-payment of rent - of PFahsib Pind Dadan Khan, Disirict Jhelum 

— Long possession—Presumpiion:—0 pen assertion — Burden of proof. 


2^ 7h questions of succession-to non-ancestral prop- 

; l l eitv between collaterals of the eighth degree and 
In the village of Hoti, house tenants, who have sisters the onus of proving that they have a pre- 
bufit houses themselves, cannot be evi@ed from ferential right is, in the first instance; on the latter . 
‘those houses by persons who have no other interest  especially,where the entry in the viwaj-i-amis ` 

except ownership of the site. i azainst them. | l 

Where a tenant is not able to show that the house Among -Xhotis of Tahsil Pind Dadan .Khan, 
occupied by him was built by his ancestors or re- Jhelum District, a sister is not entitled to suececd 
built by himself, the mere fact that he has never to the ancestral property of her brother in prefer- 
paid rent or delivered manure or even rendered ence to collaterals of the eighth degree. L Hayat 


of right of permanent residence. 


certain definite and special services, is not enough v AHMUN * 291 
to establish'a.permanent tight of residence in the Declaratory decree — Discr tion o; Court. 9 — 
house. In cases of this kind, mere length of posses- ^ The question of the granting of a decree in a 


‘sion cannot be held to operate as prescription and . declaratory suit is always in the last resource a 
the presumption is that the tenaut's possession is matter of discretion with the. Court, and that 

P permissive. ..- ^ coc f -discretion has to be exercised upon proper and 
. There can be no question of any-title to permanent jegal principles. A RaM RAGHUBIR Lal v. Dre 
tenancy adverse to the landlord unless such title is NARAIN SINGH, 21 A-L. J. 168; 9 O. & A. I. R. 


. openly asserted and the right of the landlord to evict .(A.) 340; (1923) A -I. R. (A.).287 i 749 
the.tenant is definitely challenged. Pesh RARI Doecrae ex parte—Service of summons—Presump- ~ 
MUDDIN y. SHAHBAZ KHAN 812 Hon. " 


No legal decree can be-passed ex parte without 
the Gourt.being satisfied of the due service of the 
summons, but where there is. nothing to indicate 
. that the Court which tried the suit had not satisfied 
itself of the service of summons, it must be presumed 
A j kg ur a ^an that the -Court was so satisfied. Pat DDARNARAIN 
© A great-grandfather's descendant is not a dis- PANDEY v. NANDKESWAR PANDEY, 1 P.I. R. 127 
.'tant but asear descendant of the same Pre a Xy r : : B53 
"ancestor, ard; therefore, can be .fairly described . PTE Oy TEE E RUE . 

A Stor, anti; there ) > ————— — . acted upon for. 
e qun cet aa a near descendant of. — iong a et whether competent to ignore jt. 
: ; T Plaintiff obtained an ex parte: decree for con. 

Nuls by ee Menu canons Poe firmation of possession over certaia land but did not 
' his share ‘is oun to offer the sharg in the first apply for its execution. After the lapse of about 
instance to aegarib .ekjaddi co-sharer, he is 1° an. he por Ws suit for eroe 

. noteobliged to offer the option of purchase in the . a d : 1 â! T onde ns fuf i the same 
first instance to the descendant of a neater common bun iium pd jones o E PA y pr sud 

` ancestor or% near descendant of the same common LE decies a fie round ihatit a B! A E ted 
‘ancestar, pit is entitled to choose any co-sharef | d h $ a f ld Me EE 
' frome amongst the ‘whole body of persons who can * fer pri sp i tie DE could s rely upon it 
fairly be déscribed as descendants of the same 2, © Suen atong ume. ey went into the ques- 
' cog mon ancestor with himself. tion aa title and dismissed the claim. On second 

Obitey—A plaintiff claiming „pre-emption on “PRS? + 
' the basis of a particular custom "must satisfy the coe da eee an aoe Pria 
Court got merely,as to the:exisging cust&n of pre- T t oM E d ee e 
' emption binding on the pfirties, but as to the par- declaration of titi» made therein, ihat the decree 
` ticular custom on the strength of which he claims ‘°°. ns MERE tbe e re unless. it was set 
prefereng: over the vendee. Shear ed Se WAE eee XT ROU 

Quaere— Whether the werds garib ekjaddi ito the question cf title again and that th: 
ought to be interpreted as meaning the -uearest P laintiff s ay should have FE decreed’ on the 

male agnate for the time being; is e:, in existence Production of the «ecree if there was no oth r 
' at'the time of the sae, A KUNDAN y. SOBHAN pem toit. Pat JIIUMAK SI«GH v. MAHINDRA | 

RAM E ex 655 . SINGH TIONS : . l 660 
` imt- Succession —Pagwand'end Chundawand— . DEFINI 1 fe tt Š 
‘ Jatsof Mauza  Rajada, Tahsil and District Accessible 4 publie, See IUNJAB MUNICIPAL 

"Gurdaspur: ‘ACT S. 33) > . 

. è h 


‘Pre-emption-— Wajib-ul-arz, construction 
of — Qarib ckjaddi, meaning 0f—- Person alienating 
“shave bound to.offer same to qarib ekjaddi co-shaver 
—~Share, whether must be. offered to nearest qarib 
ckjaddi—Tre-emption, sight of «proof of. 
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DEFINITIONS—concld. Dying declaration-—concld. AES: e 


* 

Breach of the peace. Sce CRIMINAL PROCEDURE 
CODE, S. rob’ - 691 
Case. Sve CIVIL PROCEDURE CODE, S. 115 178 
Coss. See PROVINCIAL SMALL CAUSE Courts 
ACT, SCH. II, ART, 13 482 
Cheating. Sze CRIMINAL PROCEDURE CODE. s. 
562 4 : 796 
Committed before it. See CRIMINAL, PROCEDURE 
* CODE, S. 476 666 
Co-occupant. Sec BERAR LAND REVENUE CODE, 


5, 205 « 
Court. "ous CRIMINAI PROCEDURE CODE, $. p 
"Day. Ses LIMITAXION ACT, S. 12 556 
Enforcing right. See PENAL CODE, S. 96 605 
9 Fixed. See PROBATE AND ADMINISTRATION ACT, 
- 8. «6 ; 816 
Hag-i-shufa jaiz hai. See PRE-EMPTION 1025 
eie. Sce MUHAMMADAN LAW—SHIA 621 
House. a REGISTRATION ACT, S. 17 619 
Jamabandi. See PROVINCIAL Small CAUSE 
eCOURTS Act, Scu. II, ART. 13 .. 489 
Joint mortgagors. Sss PROVINCIAL SMALL 
CAUSE Courts Act, Scu. IT, ART. 42 393 


Land. See CRIMINAL PROCEDURE CODE, S.-145 


13, 236 
Loss.. Sce RAILWAYS Act, S. 72 609 
Maintaining right. See PENAL CODE, S. 96* 605 
Malik, See HINDU LAW-— WILI, 748 
May. See RAILWAYS ACT, $. 77 614 


May issue Commission, Se CIVIL PROCEDURE 
CODE, S. II$ 930 
Might and ought to have been made ground oi 


attack or defence. See CIVIL PROCEDURE 
CODE, S. 11 1008 
Misappropriation. Sze CRIMINAL PROCEDURE 
CODE, S. 562 795 


Possassion, Sve MADRAS ABKARI ACT, s. 55 A 
s "1 


®ection of His Majesty's,subiecis. See PRESS 


. ACT, S: 4 519 
* Sarai. S.» PRE-EMPTION 145 
Siwai. Sce PROVINCIAL SMALL CAUSE COURTS: 


Act, Sca, IL, ART. 13 432 
Strast: Sze PUNJAB MUNICIPAL ACT, S. 3 o3) 
27 ` 7 

Time. Sez LIMITATION ACT, s. r2* 556 

The Goverament by law established in British 

India. Sze PnESS.AcT, s.% . 819 
Valuation of the Original Suit. Sez BENGAL, N° 
W.P. AND Assim Civu, COURTS ACT, 8.121044 
Dying deeslaration — Record sad: in avsence Oi 

CCcttszd— Pyoor, method oj. : 

Where a dyinz declaration is recorded, tin the 
absence of the accused, by a Magistrate who 
has siüce' died the writing made by the lattér cannot 
be alniitted to prove the declaration, it must be 
proved in the ordinary way by a gerson who heard 





it made, ani if he swears that the written state- ' 


ment correctly se-produces the words used by the 
deceased, and was read over to the deceased,who 
admitted its cgrrectness, this is sufficient to prove 
that the deceased did use the words contaiwed in 
that statement. C EMPEROR v. BALARAM DAS, 


49 C358; (1922) A. I. R. (C.) 382 685 
————— , valus of. " 
_A difference Between a dying declaration and 


8 e 
the First Information report rênders it necessary 


to examine both pieces of evidence with extra chre,, 


but such a difference alone does not fecessarily 
render a dying declaration wholly unworthy of 
credence. L*MULASINGHv, EMPEROR, %4 CR. I. 
J. 177 | 


e 
Easement— Long user— Evidence 
croachment, removal of, 
Long user may certainly with other circumstances, 


of grani— Ene 


- and in some cases even by itself, be good evidence 


of &n- agreement or grant. é 

Where a person has encroached on the plointifi's 
property by ‘building a portion of his ownswall 
on the top of the plaintiff’s wall, it is entirely 


. unnecessary for the plaintiff to prove the extent 


of the encroachment or the weight of the burden 
imposed by it. He is clearly entitled to claim 
that any portion, however small, of the defendant’s 
wail that projects on his own property, shall be res 
moved. N SONBA v. DATTATRAYA, (1023! A. I. R. 
(N) 192 891 
Right of way over waste land— Absence 

of regular and defined pathway— Acquisition 

of right ly prescription. l 

The fact that there 1s no regular and defined 
pathway over-a piece of waste land, would not 
revent the acquisition ofa right of -way over 
that land by prescription. i 

If the plaintiff in a suit to est&blish such a 
right states the two terminii of the pathway, 
his right ought not to fail simply on the ground 
that the pathway passes over a piece of waste 
land in different tracks. Q- HARIDAS GHOSE y. 
GOURI CHARAN GHOSE 309 


Ejectment, suit for —Defendunt admitting p'aintiff's 
superior lille— Burden of proof — Bengal Tenancy 
Ac (VIII of 1885) s.85— Fixed vate tenant 
— Permanent undey-tenure, creation of. i 





593 . 


Flaintiff sued to eject the defendant on the. 


allegation that the plaintiff was a raiyat at fixed 
rates of the land in dispute and the defendant 
was g transferee of the heirs of one B. with whom 
a Permanent Settlement had been made by the 
widow of the plfintif's predecessor some Io or 
12 years before suit, that the widow had ng right 
to make a Permanent Settlement, and that on the 
death of B, the plaintiff*had become. entitled to 
recover possession. The defendané admpisted the 
superior title of the plaintiff but alleg«l that 


ths Permanent Settlement was made with M, 


the father. of B, that it created a transferable 
interest and that he was not liable to ejecfment. 
The lower Appellate Court holding. that the plain. 
tif hall failed tp prove that settlement was made 
by the widow with B some ro orI2 Years ago, 
dismissed the suit. On second appeal: - 

Held, that as the defendant admitted the 
plaintiff's superiog title to the land, it was for him 
to prove the existence of a tenancy entitling him 
to retain poswssiou, that the plaiatiff's main case 
was that the tefendant was a trespasser aud had 
no right to remain on the land and the finding 
that the plaintiffs case as regards settlement had 
not been proved was not sufficient forthe dis~ 


missal of the suit, 


r 


* PATI CH: TÉERJEE v: 'NARISHINGHA HORI Das, 36 


e E " ` 23 ` 4 |» 
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Biectmens—ceucld. is Egtoppel —concld. 


6. 8 : 
* Section 85 of the Bengal Tenancy Act does not 
bara raiyat at fixed rates from making a Permanent 
Settlement with the under-raiya/s or giving the 
ynder-raiyais a transferable and heritable interest, 


in the lênd. C PROBODH  CHANBRA DAS v> 
BIRSINHA BAGANI * 819 
Estoppel See HINDU Law 287 


Estoppel. l E ° , 
“The principle -of estoppel cannot ‘be invoked 
.to-defeat the plain provisions of the statutory law 
or to validate that which the law expressly dechres 
'to.be void and unenforceable. : 2E 
- Xstoppel is a rule of evidence arid creates no 
substantive rights. >  - 07 
- The law relating to estoppel must be read with 
-and subject to other laws in force, stich as those 
relating! to- contracts. To'allow the principle of 
‘estoppel to operate in the case of a minor so as 
to' preclude him from proving his minority at the 
time of the contract is indirectly an attempt 
to bind hii by’a contract that is void. i 
.: There is no estoppel against an Act of the Legis. 
lature. : .- | "T. E 
To constitute an estoppel it is necessary that 
the statement or conduct charged should.be inten- 
tional.with the object of inducing the other party 
to change his position in consequence. 


- 


“As regards the application of the rule of estoppel 


to à minor th@re is no distinction in principle ` bet- 
-ween a minor plaintiff and a minor defendant. 
r. Per Kemp, 4A.. J. C.—The law. of estoppel, as 
found iu .section "irs, Evidence Act, is a pro 


. vision in a: Code of adjective law which regulates 


the proofs of rights and liabilities existing under 
the substantive law. No provision in the Evidence 
Act can operate to create a cause of action where 
none exists in law. The Court cannot ignore the 
fact of minority and by applying the law of estoppel 
bind itself to the real status of any party. 8 
HURI v. ROSHAN KHUDABUX, (1923) A. I. R. (S.) 


Be- :. 161 
Estoppel. -` l a MN 
- The strictness of the rule of estoppel by dead has 
been much relaxed in recentetimes, andgit has been 


. maintained. that where both parties to an indenture 
, eitherdcnow or had the means of knowing that it is 
execüted for an immoral purpose or in contravention 


of a' Statute, 8r of public policy in general, neither 
will- bes astopfed- from proving facts which will 
render éhe instrument void ab initio. ( RAGHU- 
- Ye J. 91; (1923) A. I. 6. (C.) 90 
————— M OVATE 


- 


suit—Mortjagor,e whether can 
ea set-up jus tertii; . ^ e 

or the ‘purpose of determining the issues in 
a mortgage suit the Court Is not concerned with 
the question "whether some third party has a title 
adverse to ghat of the moftgagor.: - s 
.' A mortgagor is estupped ‘trom denying, in an- 
swer to a suit on the mortgage, the interest which 
‘he represented in thé mortgage-de@l as his own 
proprietary right. ^ ^ _ ECL 
< Obiter.— Eyen where á mortgagqr is a trustee act- 
ing inta public cápacity and not for his own benefit 
he is estopped from denying his title to: the mort- 
gaged property and cannot set up as a' defence 

N o 
e * 


4 


I. 


against the mortgagee that the property mortgaged 
is trust property which he had no right to mortgage. 
“Pat BRIJ RATAN DAS v. RAGHUNANDAN GIR, (1923) 
Pat. 49; 1 P. L. R. 225; 4 P. L. T. 457; (1923) A. I. 
R. (Pat.) 203 . 044 
Evidence— A firmative proposition — Conflicting 
evidence tendered against proposition —Proposi- 
lior, whelher established— Circumstantial evideftce 
—PFiladev— Compromise of casé—Pardanashin 
. lady, transaction by——Protection of law— Evi- 
dence, nature of, PIENE 7 
An affirmative proposition is not established 
by showing that the evidence of witnesses who 
depose to a contrary negative proposition is not 
reliable. The proposition that a person, conse@t- 


‘ied to a compromise-is an affirmative eroposi- 


tion, and if there is a Goriflict of evidence on 
the point. of consent, some witnesses asserting 
that he did’ consent, some to the contrary, it 
would be perfectly legitimate to tak® into, consi- 
.deration circumstantial, evidence with a viey to 
show that evidence of the first class was true and 
that of the second class false. a 
Where a Vakil is appointed by a power-of-attor- 
ney to argue the case of the executant, to inspect 
records, execute docuinents and deposit ‘and 
-witfdraw,monies and do all such other acts, such 


- power-of-attorney does not endow the Vakil with 


. power or authority.to compromise.the suit he is 
‘thus retained: to argue. 
:- Owing to the secluded life parda nashin ladies 
live, and the consequent inexperience in the con- 
-duct of business, legal or other, the law throws 
its protection around them. In the case of deeds 
and powers, therefore, executed by such ladies 
it is requisite that those who rely on them should 
satisfy - the. Court, by: the strongest and most 
. satisfactory evidence, that they have been ex- 
.plained to and “understood by thóse who '&xe- 
cuted them, and, that the transaction was rea? 
.and bona fide and that disinterested and compe? 
tent persons, with ‘a fair understanding of. the 
whole matter,” advised -the lady to execute it, 
P C SARATKUMARI DASI v. AMULLYADHAN KUNDU. 
,17 Ln W. 48x; (1923) A. I. R. (P. C.) 13; 32 M. L. 
T. 137; 27. W.N. 629; 25 Bom. L. R. 548; 37 C. 
Ly. J. 501; (1923) M. W. N. 393 ^ > 832 


— ——— elicited by - putting leading questior— 


* «Value. Ses CRIMINAL PROCEDURE CODE, 1898, 
s. 304^. - i l l 219 
Witnesses, voluntary, value of, ^. E 


Witnesses, who voluntarily come forward, 
‘wh ther. as friends or associates of an accused, to 
' give Hir a good character, must not be brushed 
: aside, unless; they are discredited às regards their 
“good faith and honesty just as witnesses in any 
‘other proceeding must be discredited before they 
"are rejected’ by a Tribunal. A ANGNoo SINGH v. 
- EMPEROR, 20 A, 1,7]. 881; (1923) A. I. R. (A) 35; 
‘45 @. 109; 24 Cr. 1.].257 - S 865 
"Evidence Act (I of 1872), s. 24 —Gonfession — Evz- 

déntiary value of velracted | confession — Princi- 

ples applicale, ^ ,'  o A r 
* -It cannot be laid down as an inflexible rulg that 
„a confession male and subsequeptly retracted by 
“a prisoner aaunot be 'accepjed as evidence of ‘hig 


e 
e , 


- 
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+ 
guilt without independent corroborative evidence. 


The weight to be given to such a confession must ` 


depend on the circumstances under which the 
confession was originally given and the circum- 
stances under which it was retracted including the 
e reasons given by the prisoner fot its retraction. 
Itis unsafe for a Court to rely on and act on a con- 
fessione which lfas been retracted unless; after a 
. consideration of the whole of the evidence in the 
case, the Court is in a position to come to the 


* unhesitating conclusion that the confession is trne,” 


that is to say, usually, unless the confession is 
corroborated by credible independent evidence. 
, A retracted confession should carry practically 
no weight as against a person other than its maker. 
Ç EwPERORg. BISESWAR DE, 26 C. W. N. roro; 
24 CR. I, J. 145; (1923) A.I. R. (C) 217 `- . 497 

—— 88. 25, 26, application of, See PENAL 
. CODE, 8. 399 i : 








e 
$.°32— Gestures by wounded person, rele- 
, vancy o$—Opinions of witnesses asto gestures, 
. whether admissible in evidence. - 
, Where a woman, with her throat partially cut 
and unable to speak, makes gestures in answer 
to questions put by a £ub-Inspector, Police, and 


.1 dicates the person who has wounded her, the e 


gestures aré admissible in evidence under section 
32 ofthe Evidence Act. The interpretation of 
the gestures is for the Court alone and the 
Opinion of witnesses as to such gestures is not 
evidence. Pat CHANDRIKA RAM v. EMPEROR, 1 Pat, 
401; 3 PIL T. 771: (1922) A. I. R. (Pat) 535; I 
P. L. R. 77 CR; (1923) PAT. 26; 24 CR. L. J. oe 
———— ss. 32, 159, 160 —Statement of date of birth 

` dn horoscope or deed of adoption — Relevancy— 

Proof of date of birth. 

. A statement of date of birth in a horoscope is 
not releCant under section 32 of the Evidence Act. 
* A horoscope can be used to help in proving the 
date .of birth stated in it only under section 
159 or 160 of the Evidence Act, if the person 
who wrote it or a person who read, it soon after 
it was written, is examined as a. witness. -Very 
nearly the same remark applies to other documents 
in which the age of a person is stated sifch as a 
deed of adoption or of initiatiog: as a chela. 
N SHANKERGIR GURU MOTIGIR v. CHINNUJI, (1523) 
A. ICR, (N. 164 - 1 
w 8. 04— Account books, entries in— Proof. 
, In order to obtain a decree on the basis of entries 
in books of account it is not sufücient merely to 
prove that the books are correct and have beef 
regularly kept in the course of business, the etityies 
theniselves must also be proved, unless the necessity 
for such proof is removed by the admission of the 
opposite party. L ABDUL Hao v DRM SHIVJI 
RAM-KHEM CHAND, (1922) A. I. R. (L) 338 259 
8. 9b — Evidence, admissibility of —Cerh- 


ficate of guardianship, nature of— Certificate, e 
whether admissiblaeto prove miinority—Order for . 
*appointment of guardian of minor — Admissibility ® 


+ 


to prove age of minor. 

A certi&cate of guardianship is not a public 

record or register cl'auy kiud, -but is @ document 

e issued to à particular person, giving to that, persori 
| 3 ael 


- 


^ 


e e * = 
and only to him, a particular kint of authority, 
and cannot be regarded as evidence of migority ` 
under ‘section 35 of the Evidence Act. 

An order made by a Court for the appoingment 
of a guardian of d? minor, which contains a recital 
‘that the latter was born on a particular date, is 
inadmissible in evidence to Prove the date of birth 
of the minor. -Q Hara KUMAR DE v. $0GENDRA 
KRISHNA RAY . 338 


———— 8. 42— Judgment deciding questione of 
` adoptign, whether admissttle betwen third 
per:ons. : : Se fa 


_ A judgment of a Civil Court deciding a question 
of adoption 8 not admissible between third parties 
as evidence of the truth of the matters decided 
therein. Pat GURU MAHADEO ASRAM PRASHAD- 
: BAHI V. JAGATRAJ KUER- 7 ET ak 999 
— — ——— 88. 63 (5), 114 ill. (g)— Secondary evidence 
- of contents of document— Person unable to read 
document, whether can give evidence— Non-produc- . 
: tion of dozuwment— Old document— Presumption. 
Itis settlel law that in a suit for redemption 
the p'aintiff must prove the mortgage which he 
sets up. . i l 
Under clause (5) of section 63 of the Evidence 
Act secondary evidence as to the contents of-a 
document, written in Persian characters, cannot be 
given by a witness who is unable to read Persian. 
e Unhnless.it is established that a documegt is in 
the possession of a party and has been wilfully 
suppressed; a Court-is not entitled to presume that 
the contexts of the document, if produced, wonld 
have been unfavourable. T i 
In the ceseof a very old decument the pcesi ` 


^ billy ofits having been lost and being ro Icnge 


in existence 1s naturaily much greater than in the 
case of a doz:umenur of recent date. A RAMJI Das 
v Minin LAL < 651 


s. 65 (e) —Secondary evidence of contenis of 
^ document — Execution of original, proof of —Dis. 
cretion of ' Couri— Appellate Couri, interference * 
l Under seation 65 (c) of the Evidence Act secondary . 
evidence of the confentseofià document may be 
given when the party offering thateevidence can- 
not, for any reason not arising from his own de- 
fault or neglect, produce the griginal'ia reasonable 
time. : s pu ^e 
e The question of the admissibility of Secomdary 
evidence is a point properly to bedecided by she 
Trial Court, and is treated to be depending very 
much on ifs discretion. Theeconclusion of the 
Trial Court on thés point should not be overruled by 


. the Court qf Appeal except' on a clear .case of , 


miscarriage of justice " CNN E 
A party prolucing secondary evidence of a 
' document is not relieved from the duty of proviug 


the execution of the. original. L Causa MAL v. 


RAHIM -BAKASH e jog 568 
-l..4—8$8, 68—Mprtgage bond—Attesting wit- 
ne:ses—Proof, mmole of. See TRANSYER OF 


PROPERTY ACT, 18932, S. 59. . A 990. 

— s, 77 —Setllfhuent: Record, entries in, proef 
of — Certified cop y-—Statement of Kanungo. 

- Anentry ina public document, such as a Settle- 
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xd Evidenog "Act—contd, : 


: L.R. 531; 47 B. 335. 


` e 


r994:* 


„ment Recotd;-can be proved’ only by the production 


of theriginal-or by a certified copy. . 
The statemenè ot a Kanungo is uot relevant as 
evilenge of what is contained in the Settlement 


Record. L Ram Lat v. GHANISHAM Das, (1923) 
A. I. R. (G.) 150 895- 


Se 02 — Bond —Condition precedent - Oral 
- agreement, admissibily of. ee 

Ap. oral agreement which constitutes a condi- 
tion precedent to the attaching of any obligation 
under a bond, may be proved under sectidh 92 (3) 
of the Evidence Act, but not aa oralagteement in- 





*'onsistent wilh and contradicting the@terms of the - 


wiitieu agreement. N TATYA- v. SAWANIA, (1923) 


„A, I R.(N.)r35 ; 477 


s. 99 — Evidence of acts and conduct, 
admissibility of. 





— 


Evidence of the acts and co.:duct of parties 


to a document is not admissible between them 
to show that the document is really not what it 
purports to be. © Kamara Kant v. ANNANDA 
CHANDRA CHAKARABURTTY 


— — —— S, 92-—_Written agreement—- Oval evidence 
— Construction of documen:— Agreement for sale 
—Document to be prepared (y Vakil— Agree: 
ment, whether subject to condition — Completed 

, agreement— Provisional arrangem:n'— Test. 


Oral evidence to show, what took place on the. 


‘occasion when an agreement for sale was drawn 
up, is.inadmissible in evidence under section 92 of 
the Evidence Act. - 


Where an agreement for the sale of certain 
property contains the- condition that the bargain 
paper in respect-of the sale shall be made through 
a Vakil; it does not mean that it is a condition to 
which the bargain is subject but that it is only 
one of the terms of the contract. 

The fact of a subsequent agreement being pre- 


e pared may be evidence that the previous negoti- 


ations did not amount to an agreement but the 
mere fact that persons: wish to have a formal agree- 
ment drawn up does not éstablish the Proposition, 
that they canyot be bond b¢ a preftious agreement, 
e Whether an agreement is a completed bargain 
or merely a provisional arrangement depends on 
the intention of the*parties as deducible from the 
laugpage esed bY the parties on the occasion when 
the negotiations took a concrete shape. P 
-HARICHAND MANCHARAM v. zGOVIND LUXMAN, 
41923) ALI. R. (PAG) 47; 17 L. W. 572; 44M. L. J 
:8; 32 M. T,. T. Ps: 37 © L. el- 4495; 25 Bom. 
> 763 


e 


1080 


— —s-—— 8. 99$ Pro. (By —Sale — Consideration less ^ 


than entered in sale deed— Evidence, cral, admis- 

siiaL.ty of. i a 

It cannot be proved that a sale really took place 
for a lesser price than that mentioned in the sale- 
deed. A LALA SINGH v. HASDEO | 708 


b e 
ss. 98, 96—Ambi¢uity—Latent and 


a fat; nt —Oval evidence, admisstiility of. 


+ A patent ambiguity ina fSocument cannot be 
explained under section 93 of the Evidence Act 


by oral evidence, but a latent ambiguity can be 


. - 7 INDIAN CASES. , 7.4.5 — U* Tog 


e Evidence Act—contd.,. 


cleared up by extrinsic evidéucs under sectio1 96 of 
the same Act. N MAHARASHTaAYA JNAN Kost- 
MANDAL, tp. v. BrJyULAL, 19 N. I. R. 306r 
(1923! A. I. R. (N.) 182 : 436- 


s. 105, Exceptions —Burden of proof— 
e 


Presumption. 

. Under section 105 of the Evidence Act, the. 
burden of proving the existence of ciren-n#auces- 
brihging the case of an accused person. within any- 
af the general Exceptions in the- Penal Code, is on: 
he accused, and the Court shall resume the- 
absence of such circumstances. But this does 
not mean that the accused must lead egidence.' 
If it is apparent from the evidence on the record, 
whether produced by the prosecution or Py the. 
defence, that a general Exception would apply; 
then the presumption is removed and it ‘is opem 
to the Court to consider whether the evidence 
proves to the satisfaction of the Court that the 
accused comes within the ExceptiBn, A ANANDI v. 
EMPEROR, (1923) A. I. R, (A) 327; 45 Ay 329; 24 
Ct. L..]. 225. 689 


ament 





373- 3 e 
— —— —— 8. 107=-Presumpiion of death — Hindus 
— Rule of Hindu Law, whether applicable. 
Therule of Hindu Law, of allowing 12 years to 
elapse before a person who is absent is to- be taken 
as dead, is no longer applicable to’ Hindus after 
the passing of the Evidence Act. M PONDURI 
ADEYYA v. JAPaprI BURRAYYA, 43 M. L. J. 725; 
16 L. W. 976; (1923) M. W. N. 49; (1923) A. I. R. 
(M.) 182; 32 M. L. T. 6 305 
s. 115 — Estoppel—Miinor — False repre: 

sentation as io age — Innocent representation — 

Fraudulent repr2sentation — Specific Relief Act 

(I of 1877), s. 41—Suit lo set aside contract by 

minor— Compensation — Restitution— Equity. 

By Full Bench.—If a minor, representigg him- 
self to be of age, enters into a contract and, sub- 
sequently sues to set it aside, he is not estepped 
from pleading that he was minor at the time of 
the contract. l 

Per Kennedy, J.. C—If a minor enters into an 
agreement by making a false representation as to 
his age*-be the representation fraudulent or inno- 
cent—and the property which he has received iti 
consideration $f the agreement is in his possession, 
whether that property is in specie or even funds 
ear-marked, or otherwise easy of identification, 
the Court will compe! him to restore such property 
before giving him the relief of setting aside the 
tgreement. Where, however, thete are no goods 


m 





ig specie or immoveables or ear-marked or easily ` 


idéntifiable funds in possession of the minor, 
the Court wil. not in all cases compel him 
to make gecessarily compensation iu part or in. 
whole to the other contracting party. The Court 


will at least direct the restitption by the minor of © 


e Such part of the consideration of a void agreement, 


as may be in his hands. Even in the case of inno- 


ecent misrepresentation the mifforis bound to refupd 


the property over which he has control. 

Quzre.— Whether the Court has power in a proper 
case to order compensation as distingifished from 
restitution. . 


s. 106 ill. (a). See Penal Cede, 1009. $. 


* 


E 


Vol 78e ew, 


Evidenee Act—contd. 


in section 115, Evidence Act, includes: a minor. 
in the:case of an innocent representation by a 
minor the party enteting into a contract with him 
is not entitled to claim compensation if the contract 
is held to be void owing to minority, and, therefore, 
set aside by Court, but if the representation is 
found-to be fraudulent and the property which 
the minor has obtained as a result of his fraud 
is traceable; then equity may order him, as à con- 
.dition precedent to being granted relief, to mate 
restitution on the principle that he who seeks 
equity must do equity. Thatis to say, if an infant 
is old ‘and cunning enough to contrive and carry 
out agfraud, he ought not to be permitted to take 
advantage of his own fraud and if the property 
which he has obtained still exists in specie, he may 
be compelled to restore it, but if he has obtained 


. money which has probably been spent, and. there is 


r 


^ 
- 


ua x 


-money which has been lent to him and he has spent. 


UE 


e 
> 


` "him to restore any property in his possession, whisk 
he has obtained by his misrepresentation. Such ' 


no possibility oé tracing it, and, therefore, of restor- 
ing the véry thing obtained by the fraud, it would 
be enfof&ting a void contract if he were made to 
re-pay it. In other words, a distinction must be 
„Observed between restitution and re-payment. - 


The-minor wold only be required to restore 
property which he still retains and not to re-pa 


‘To compel him to te-pay the money he has spent 


‘would be to compel him to perform the very Obli-» 
‘gation the law says is void. 


a> 


A minor. plaintiff praying for relief must perform 


-equity if he seeks equity and the Court .may, there- 


fore, under.section 41, Specific Relief Act, require 


compensation does not extend to moneys received 


. and spent by the minor. 


. Failure to make such .enquiries as an ordinary 


` prudegt man would make as to the age of a minor, 


- -amay 


,under certain circumstances, be evidence of 
theefact that the: person to whom the misrepresen- 


, tation was made was not actually deceived. 


: ao v. ROSHAN-KHUDABUX, (1923) A. I. 
(SS ~ 


* 
* 
a 
E 
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s. 154 — Hostile witness reasons for de 
claring — Evidence of hostile witness, whether can be 
believed in part and disbelieved is part. 

That a pros:cution witness is a tenant of a reia- 
tve of the accused is no reason at all for treaticg him 
as a hostile witness. 

Ihat ‘the statement of a prosecution witness 
before the Committing Magistrate differs from the 
statement rccorded by the Police shortly after 


the occurrence and that the cross-examination . 


of the witness would help the Court to, assess 
the exact value of the different parts of his testi- 
mony is nct a sufficient reason fcr Sllowing the 
cross-examination of the witness by the Public 


- 9 t 


Prosecut. r as an hostile wit ess 2. 


a 
If a “Counsel js -given .permisgion to cross- 


ex.mine his owa -witness it must be done to dis- 


credit the w'tness altogéther, aud -ot merely to. 
get 1id gf patt of lis testimony, lecause if that- 


which is suggested shall be . rien. it will show 
that:he.is not  tfustworthy at all. 


GENBRAL INDEX, - 
ey e 


TD.L.1.393 > ` 
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Theret ze 
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; e Evidence Act—concid. | . . 
Per Raymond, A. J. C.—The word “ person » 


. e : : 
bis whole evidence must be rejecfcd and it cannot 


be believed in part and ,disbelieved' in part. 


EMPEROR vg. SATYENDRA KUMAR Durr CHow- 
DEHURY, 37 C. L. J.173; 24 Cr. L. J. 1934 (1923) 
A. I. R. (C) 463" ; ' 657 


Execution — Application for.sale of properiy — 
Subsequent application Jor arrest of judgment- 
debtor—Subsequent petition whether Continuation 
of previous application, * B 
An application for .execution. can only beecon- 

sidered, as a continuation of a previous applica- 

tion, when it ‘is similar in scope and character 
to the former application. 
Au application for the arrest of a judgment- 

debtor cannot be said to be in contmuation of a 

previous application which was for sale of the prop- 


‘erty of the judgment-debtor. Pat RAMESHIVEN- 


DRA NARAYAN OJHA v. AUDH BEHARI SARAN, 4 


332 


Execution of decree — Default in payment — In- 
terest, lí Ability ta, pay——W aiver— Appropriation of 
payments—— Contract Act ( 1 X of 1872), $5.60, OI. 
Where a date is. fixed for payment of a sum and 


. default is made in payment,-the.creditor is.entitled 


to interest by way of compensation, even if there is 
no express agreement tó. pay intercst from the. date 
of default under the Interest Act. ; ; 

Execution of a decree is only: a mode of realisa- 
tion and where interest is payable und& a: decree 


- if default is made in payment of the decretal 


aniount by a certain date,.the failure.of the deeree- 
holder to- execute the- decree on default, docs. not 
disentitle him to get interest irom ‚the date of de- 
fault. Nor does the fact that the, decree-holder 


. has accepted sums paid to him in part. payment 


of the decree after ihe date of default show ‘that 


.he has waived his right to-claim interest from 
ihe date of default. 


The rule that, in the absence ofa stipulation to 
the.contrary, the creditor is entitled to-appropriate 


payments made to him first towards interest, and — 


the balance, if any, towards principel, applies» to 

paymentg made towards satisfaction of a ,decrce 

whether thé decree is an grdinary decrce or an ins: 

st:Iment decree provided interest ig payable under 

the decree. Pat BARCLEY v.DHONDAI,4 P. LeT. 

112; (1923) PAT. 194; (1923), A? I. Re (PAT) de 
' * J 


* — Suspension of proceedings A pplication 





* for revivab after three years, maintainability of.e 


Where proceedings in the execution ot a d:cree 
are susp:uded by the Executigm Court through gio 
act or default ef fhe decree-holder, an application 
to revive apd carry through th: pending procced- 
ings wil hot te time-barred, egen if presented” 
more -than three years after the order cf suspen- 
sion was passed, Such an application is not one 
to initiate a new proceeding. A AMJAD. AWI KHAN 
v. MOHAMMAD USMANe ` 908 


‘fix parte decree — Appeal — Decree confirmed — 
Application towet aside “ex parte decree — Trial 
Court, jurisdiction of. aa ` 
Whee an appeal against an ex parte.. degree 

has been dealt with and decided ou th: merits 


by the Appellate Court, the Court which. made 


E 


e . e" d e e. i 
* e a” i . ° 
. ? "PE E A 
e E 
JEN. < ka i "al nr l ee Tio oc 
. e. 1096. - ^^ INDIAN CASES, : es fü. {1923 | 
*. +% we. NN Sa, a A HN 
* Ex parte decree—concld. "iu .-* Fraud- concld.' s vro E m 
$ =- 1 .* . E "E ` E . s - cs z - 
e ° the éx parte decree has no jurisdiction to enter- fraud practised in relation fo the previous proceed- 
. tain &n'application to set’ that decree aside. Pat ‘ings in Court by which the party seeking to set 
AJopRYA KUWAR v. DURGA PRASAD, 4 P. IL. T. “the decree aside was prevented from placing his. 
II5; (£923) PAN. 145; (1923) A:,I. R (PAT) 331 ` case before the Court. : - 
uM ; Ng i L 383 In a suit to set aside a decree_on the ground of 
e . Fatal Accidents Act (XIII of 1855), s. l— Bengal «fraud, if the Court comes to the conclusion that e 
; . Municigal Act (III of 1884), s. 201 — Negli- inthe previous proceedings the summons was not 
gence— Question af fact —Swit for damages fov in fact served upon the defendant it is^at*liberty 
^ death caused by accident — Valuation of life lost. to examine the evidence in that case with a view 
" , fn a suit under the Fatal Accidents Act for da- ` go find out whether there was any foundation for 
. mages for death caused by an accident attrébuted to | the previous suit. But that is oniy"for the pur- 
^ the negligence of the defendant; the death of pose of enabling it to decide whether the failure 
*one of the plaintiffs does not necessagily diminish ^ to serve the summons was accidental or dgliberate. 
the total amount to be distributed as loss among - But the onus is on the party seeking to set the 
. the survivors. , ; ME NE. decree aside to show that there was no fousSdatión 
." Im such cases the question of negligence or , for the previous suit, and not on «he opposite . 
no negligence is very largely a question of fact. , party to establish the validity of the decree ob- 
. Where a person loses his life as the result cf an | tained by him. A ut a. ! 
* accident the value cf his life dces not depend on the  — Where a case of fraud is attempted to be made 
- number of fis dependants but.on his earnings out aud the evidence adduced in the-cage is equally 
\ capacity € Sapag REZA v. KHOSHBMOHINI DASI | consistent with the allegations of the plaintiff as 
: - (1922) A. I. R. (C.) 317 ; co  . . 846, with the denial of the defendant a case of fraud'is 
! Fees, non-payment of— Pleadir whether cin decline / not established. — ` n NUES s 
| to conduct case—Special agreement entitling him — A Court must assume, until the contrary is proved, 
to do-so— Onus. 00. * ces : o i that: a summons awas im fact served in the mode 
- — In the absence of proof of any special agreement Ţ stated. in the report of the peou. Pat DAMODAR 
to that effect, the mere fact.that no fee is teridered > PRASAD v. RAM SARUP, 4 P. L. T. 102; (1923) PAT. 
* or paid F. no'justification for the Pleader's refusal: 137; r PL. R: 252; (1923) A. I. R. (Pat) 327.848 
: to attei to the.client's interests. . sie Sak BR” eee et i ho... P. 
- -A Pleader, who does not intend to appear for Fraudulent transfer. Fraud accomp Moser ae 
te li . "uon ; .  feree, whether entitled to recover . possession from 
his client, is bound to give the latter reasonable : ; E i 
ti to afford hin . TEON tvansferoy.— Equity— Rule -of dectsion, 
T PE ARA 1 ab opportunity.ot o taiit- ` On- no’ principle of justice, equity aud good 
ing other legal assistance, - S : : conscience is a transferee; under a fictitious and 
- ©U a Pleader stipulates for payment of fees before f audulent conveyance never intendéd to pass title 
-~ he does any work he is not bound: to do such work: S Sy : ui ; ; RAE 
: e iihonb suchi t. If h ^h and ‘executed without consideration to defraud 
` without such payment. ‘Ii, however, he accepts a. the creditors of the transferor, entitled to recover 
. * vakalatnama without such stipulation, that is, gives : ; 
"en from .the transferor possession of.the property 
credit to his, client he must.proceed to represent TP 
"in . par ee .. through the Court, if'the fraudulent purpose has 
it . him, even though unpaid his fees until either his. in fact been accomplished. -~ MES ] 
H naik üiscudipes Aum DE ho propeniy: dischargh The balance of authority in such cases?is in 
imself, GC EmMprroryv. RAJANI KAN'tA BOSE, 35 der t 
- CE 6:26 C. W..N. ro: C 2. (42 favour of permitting the defendant to set dp the 
ra D 38 2 c. 5 . 589; 49 C. 732; (1923): true transaction ; the maxim «emo allegans suam 
ATR. (C.) 515; 24 Cr, 1. J.33. è (081 turpitudinem audiendus est gives way to the maxim 
Fraud— A advantage of vne swn. ffiud. © in pari delicto, potior est conditio possidentis, ` i 
A litigant Carnot be allowed to prove his own- , ‘Whege parties are concerned in illegal agreements 
: fraud in hi$ own favour. A LALA SINGH v. BASDEO: or other transactions, whether they are mala pro- 
i MN | - + © 768  hibila or malg in se, Courts.of Equity, following . 
, mg o Derre, telling aside of — False claign—-. the, rules of law as to participators in a common 
e upp resslon of service of notice—Pleadirgs. $ : crime, will not interpose to grant any relief, dnd 
"o he mere fact that notice was not servedis uot will leave the parties where they find them giving 
. . necessarily frapd which would justify the setting. no relief and no countenance, to claims of this sort, 


aside of a decre&. . 1f; on the otLer bara, it is 


' "shown that thére was any déifberate suppression 


"dn Jaw. 
is not entitled and his condyct is not fracdulenf, 
merely on that ground C Toc&su CHANDRA CHOSE e 


Ade — 


of notice particularly fh order fo give cflect to any. 
* Scbfme of alleged fremd, tfen sùch ‘suppression: 


of notice would ke, clearly fraud. Further; it 
i, uot necessatily fraud on the part of any péiscn 
to put forward a claim ‘eo is iu fact unfounded 
i A person may makè a claim to which ke 


V. PROS4‘NNA KUMAR TALUKDAR "m 
Suil to set aside decrec— Burden of preof 
— Service of summons—Presumption. — : 
The test as to whether a suit lies to set aside a’ 
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degree on the ground of fraud is whether there was ^ 


In other words, wherever two or more persons are 


engaged in a fraudulent purpose to injure another, 
either law nor equity will interfere to relieve 
cither of those persons, as against the other, from 
the consequences of their own misconduct.. 

If the Purpose for which a fraudulent assignment 
is made, is not carried into execution, and nothing 
is done under it, the meredntention to effect am 
ilegal object does not deprive the assignor of his 
right to take his property ack from the assignee 
who has given no congideration for it. C RAGHUPATI 
CHATTERJEE v. NARISHINCHA Hori Das, 56 C. L. 
J. 491; (1973) A. I. R (C) 9o e | 1 
eFraud nol carried into effect— Fraud, 
whether can be pleaded against innocent person, e 

s 


—— MÀ ut! 


M 


- 


~ 


e 9 : sp. dene 
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Fraudulent transfer—coneld. 


. s 

It is only where the attempted fraud has been 
wholly or partially carried into effect that the 
Court will give effect to the fraudulent transaction 
as between the transferor and the transferee. 

Fraud cannot be pleaded successfully against 
an innocent person. A MUSTAFAI BIBI v. MUHAM- 
MAD SHABBIR, (1923) A. I. R. (A.) 164 273 
Eoo Crimes Regulation (III of 1901),.s. 40 

— Surely. 


Y ; 
To stayd sutety for a man under section e40,- 


Frontier Crimes Regulation, argues a very personal 
and intimate connection. Pesh Lox Natu v. THA- 
EAR Das l 2 


Gefferal repute, evidenc: of— Vague and indirect 
evidence. 


Evidence of general repute by persons who 
have no | rines knowledge of the accused and 
ing of his business and: circumstances, 


know no 
is not swiücient in itself to justify an order. 


Vage- reputation, unaccompanied by direct 
evidence personally affectiug each accused person 
or accompanied by direct evidence which breaks: 
down is not sufficient in itself to justify an order. 
EMPEROR, 20 A. L. J. 881; 
(1923) A. I. R. (4.)-35; 45 A. 109; 24 CR. L. T. n 


A gift is valid until it A avoided by the donee 
it does not cease to be operative because it is not 
afirmed by him. N BAKARAM y. RAMCHANDRA, 

89 


A ANGNOO SINGH v. 


Gift, zot affirmed — Validity. 


(1923) A. I. R. (N.) 96 
Government of India Act, 1915, (5 & 6 Geo, V, C. 


01), s. 107— Abuse of process of Couri— Interfere 


ence Ly High Court, 


When legal proceedings are taken under the, 


Code of Criminal Procedure which amount to 
au abuse of process of the Court and the 


oBject of which is only to harass the party who has 


got a previous order of the Magistrate in his favour, 
the High Court has ample jurisdiction to 


interfere and ought. to interfere under section 
107 of the Government of India Act O ARAN 
SARDAR V. HARA SUNDAR MAJUMDAR, 27 C.W. N.. 


171; 37 C. L. J. 39; (1923) A. I. R. (C.) $5; 24 ae 


L. J. 97 i 
3 s. 107— Rvislonal powers of High Court 
See CRIMINAL FROCEDURE CODH, 1898, ss, 


145, 439 zn 228 ° 
Guardian— Successive applications for removal 
on same facts, mot  entertainable—-Mother 


appointed guardian — Residence of second Was- 

bani of mother in same house with minor, whe- 

ther ground for vemoval, 

The duly appointed guardian of the person of 
a minor ought not to be called ugon to resist 


successive applications for his or her removal 


upon the same set of facts. 


Where a mother is appointed the guardias 


of the person of har minor son, and she re-marries, 


“the fact that her second husband resides in the. 


house which she continues to occupy as guard- 

jan of her minor son, is not a sufficient cause for 

her removal from such guardianshipe A BHAGWAN 

fA.) 540; 45:À. 196 d 
e 


Das v. MANGALIA, 20 A.L- J. 959; (1924) A. I. R. 
, a 416 


-~ 


GENERAL INDEX. m 
: , .9 
©: Guardians and Wardg Act (VIII of 1890), s. 17-—~" 


; (1923) A, I. R. (N.) 199 


doo) . 


Selection of suardian—Minor's welfare paramount 
consideration — Presumptive heir, lo minor's prop- , 
erty, if suitable guardian. "ÉD. 

Where the claims of distant relations. for the 
guardianship qf a minor have to be fompared, 
there is fo question of preference other than what 
arises from a consideration of the minor's welfare. 

A presumptive heir to the properties of a minor 
is not a suitable person te be appointed guardian 
of his person. M NARASAYYA v. VENKATAPPA, I7 
L.W. 921; 44 M.L J. 62; (1923) M. W. N.:12; 
(1929) A. I. R. (M) 359 a. | .. 998 


— — — 88. 17, 19, 25—M inor— Father not unfid~ 
Guardian, appointment of— Falher, swit by, for 
custody of minor, competency of. i 


No order declaring or appointing a guard- 


“jan of a minor's person can be made under section 


19 of the Guardians and Wards Act during the 
lifetime of the minor’s father unless, ‘in the 
opinion of the Court, he is unfit to be such a 
guardian. "S 

The provisions of section 19 of the Act are not 
subject to those of section 17, but expressly 
override them. 

There is no provision under the Guardians and 
Wards Act by which a father can obtain the cus- 
tody of his minor child who has never been in his 
custody before. N DHAN Kumari DEVI v. MAHEN- 
DRA SINGH, I9 N. L. R. 45; 6 NOL, J. d 


—— — SS, 84 (a), 88 (b), (6)— Appointment of 
guardian— Failure to give, security, 

An order appointing a guardian, in the sense that 
it can be appealed against, is a complete order as 
soon as it is made, but it does not become operative 
till security is put in by the person who is appointed 
a guardian. So long as the security is not put in 
the guardian is debarred from acting as such. 


A person who is appointed a guardian is liable 
to be removed under clause (b) or clause (e) of 
section,39 of the Guardiaus and Wards Act if he 
fails to furnjsh sgcurity. L ERUSHAR DEVI v. 
Suza DIAL | Me 2s 672 
Hindu Law— Local law-— Personal law. e 

Prima facie, any Hindu,residing in a particular 
Province of India is held to be subject *to the par- 


. ticular doctrine of Hindu Law recogflisedeist that 


province. * But this law is net merely a docal 
law. It becomes the personal law, and part of 
the status of every family whieh is governedeby. 
it; consequently, where any such family migrates, 
to iden d province ggverned by another law, 
it carries its own jaw with it. N RAMBHABAI v. 
TOTARAM (1923) A. I. R. (N.) 188. , 799. 
——— — Mortgage by Hindu father before birth of. 
| son — Antecedent debt, e = 
A mortgage by a Mindu father before the birth 
of a son, that is, when there was no joint family in 
existence, and, therefore, no joint family property, 
is a valid antecedent debt which cannot be chal- 
lenged by the squ. A TIRLOK SAITHWAR. " ` 


LALSA SAITHWAR : ^ 
Settlement by father adopted and acted 
go behing. 
4 » 





upon by sons—Sons, whether -can 
setilement as reverstonerg—Estoppel, 


r 
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e 
Hindu Lat— contd. e 
« "On the death of a separated Hindu, who left sur- 


viving him two daughters, a dispute arose between 
bis two first cousins and daughters as to the 
succession of his property. Theeparties settled 
this dispute by a private settlement under which 
the-property ofthe deceased was divided by mutual 
consent into«our equal-shares and each of the four 
claimants got possessién of. one separate share. 
One-af the cousins sold his share and on the death 
of the other his sons adopted the settlemept and 
continued in possession of the share which had 
come to their father. After 14, years, on the death 
of one of the two daughters, they. claimed? the prop- 
erty of the deceased daughter as.reversioners: 
Held, that, though they were. not parties to 
the settlement, uuder which their father had ac- 


‘quired, a share in the estate of, his deceased cousin, 


yet, they were estopped from going behind that 
settlement and claiming one-fourth share as rever- 


‘sioners. A BAHADUR SINGH Y. RAM BAHADUR, 21 


A, L. J. 140; (1923) A. I. R. (A) 204; 45 A. Ju 
nner 5 





Alienation—Gifi- by widow— Assent by 
next reversioner— Estoppel— Relinquishment. 

A reversioner's assent to a gift by a widow 
does: not estop him from challenging the validity 
of the gift. l 

The consgnt of a next reversioner does not vali- 
date a gift which is a transfer without consider- 
ation, nor can his assent amount to a relinquish- 
inent, because, as a reversioner he has no vested 
interest to relinquish. ARAM DAYAL v, MITHOO 
LAI 287 
- Gift by widow in favour of veversioner— 

Nearest veversioners inleresied — Remote reversion- 

er, suit by, for declaring. gift invalid, whether 

maintainable. ; | 

A remote reversioner is entitled to challenge 
a gift by a Hindu widow, if the nearest rever- 





- Sioners are interested in maintaining the gift even 


tbough the donee is a nearer reversioner to the 
Hp A JAGDEO TIWARI, v. KUBER Naty 
ANDEY, (1923) A. I, R. (A.) 312 * 755 


e 
= v. Custom— Converts to Hinduism for 
geticrations— Hindu Law and usages— Adoption. 
A family of non-Hindn origin which became con- 
verted to-Hinduismw at least 100- years ago is suffi- 


> 
La 





ciently “Hindu. to make succession by adoption, 
eventif non-existent in non-Hindü time’, come in 
with.the rest of Hindu Law, and this though the 
family may stil retain- some relics of non- 
Hinduism,  P.C.SABDEO NARAIN SEO v. KUSUM 
J&UMARTI, 4 P. L. T. 217; (1923) A. I. R. (P. C.) ary 
44 M. I. Je 476; 3€ MOL. T. 121937 C. L. J. 369; 
25. Bom. I. R. 560; (1923) M. W.N. 377; 2 PAT. 
230- 469 
Debt incurred by. father as surely for 
payment. of money lent—Li@bility of son, 





Where a. Hindu father becomes surety for.-:the 


Payment of money lent, after hi$ death his son. 


isdiable under. the Hindu Law to. pay. the debt, 
N. MAVARAM v. BHAIRON PRASAD, 19.N.. I. R. 29; 
(1923) A. I. R. (N.) 115 851 





ge Debt incurred by father —Sons, Habili- 
by of, Ll e 
e . * 


INDIANeCASIS, ° . 


A.) 124 


"hte 


* Hindu Law—contd, ND 


A decree-holder is entitled to proceed against 
anyancestral property in the hands of the son of his 
deceased judgment-debtor which, under the Hindu 
Law, is liable for the payment of the debts, unless 
and unti] the son can prove either that there was 
in fact no debt at all; or that the debt was 


‘tainted with immorality. A RAMANAND SHWKAL 


v. CRHOTEY Lat, 20 A. L. J. 969; (1923) A. I. ib 


Decree jor damages aghüinsb fathcr— 
Liability of sons. < 
A Hindu son is not bound to pay the damages 

decreed against his father for a tort, provided the 

decree was in respect of any act amountigg to 

such immorality as would free the son of the wrong- 

er under the Hindu Law from liabilify for the 
ebt. 

The right to enforce payment of a Hindu’s debts 
against his son is a different matter from that 
Hindu's right to alienate his son's shafe in the 
family property himself for the satisfaction of 
those debts. N RAMPRASHAD v. BANSILAL, 19 N 
L. R. 6; (1923) A. I. R. (N). 117; 1? 
— ——— Impartible Jagir — Successtom — Joint 

family property ov speorate property — Sentor 

* branch renouncing by arrangement right of succ s- 
slon— Non-division of status— Effect of arrange- 
ment. ` 
Succession to an impartible estate under the 


Hindu Law is goferned by the rule of survivorship ` 


if it is joint family property and by the rule of 


inheritance to separate property if it is a separate 


property; and if the rule of survivorship applies, 
the senior member of the senior line is entitled to 
succeed, 

In an impartible jaghir, one of the jaghivdar 
was succeeded not by his first son who was ofa 
weak. mind but by his second son, and under an 
arrangement the succession of the jaghir. there- 
after for nearly roo years and ior four generations 
continued in the junior branch. An unsuccess- 
ful attempt was once made by a member of the 
senior branch by litigation to get back the jaghir. 
There was no partible property belonging to the 
family besides the jaghiy. Members of both the 
branches of the family resided'in the ancestral 
homes though s@parately. There was no distinct 


* ,or positive act of division of status and the last 
*jaghirday in the junior line died without male 


issue. In a suit by the mother against the senior 


member of the senior branch who got into poss 


session of jaghir: 


Hd, that the effect of the family arrangement 
was metely to substitute the junior line for the 
senior line to succeed to the Poligarship, but did not 
affect the jaghiy being held as joint family prop- 
erty, and the rights of survivorship subsisting in the 
senior branch. The possession of the second line 
being consistent with the continuance of the joint 


faguily rights did not make the Jaghir the separate, 
property of the second line by adverse possession, 


The family continued to be joint in status and on 
the death of the last jaghirday without male issue, 
the senior meiber of the seniorebranch was entitled 
to succeed by right of survivorship in preference 
to the mother, B 


Ise 
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Pet Ramesam, j,—When the individuals of a 
line renounce their right to an impartible estate 
and those of another take by a family arrangement, 
the persons who take the estate by the arrangement 
do so by an act not hostile in the sense that the 
members of the former line cease to be members 
of the joint family but hostile only to the extent 
tha$j, as longas the latter line lasts, the members 
of the former line cannot claim it. A litigation 
as to the right to hold the estate between two 
such lines dogs not necessarily effect a complete 
separation. i M 

The holder of an impartible estate caunot, by 
giving a notice to the junior members that he in-' 
tends to be divided in status as regards all the-par- 
tiblé and impartible properties, put an end to the 
rights of “the junior members over the impartible 
estate. Such a notice destroys. the undivided 
status only as to the partible . properties. M 
ANNADANA J4DAYA GOUNDER v. KONAMMAL, 17 
L. W. 107; (1923) M. W. N. 15; (1923) A. I. R. 
(M.} 462 - i 5883 


Inheritance— Blindness, congential— Ex- 
clusion from inheritance. 

Under the Hindu Law congenital and incurable 
blindness causes exclusion frorn inheritance, and 
this rule of law has not become obsolete, N NANA 
v. JOGILZAL, t9 N. L. R. 69; (1923) A. I. R. (N) 
i . . 666 


Joint family— AHienatton — Legal Neces- 
sity — Burden of proof —M ember on trial on serious 
charge— Legal necessity— Declavatory decree —Dis: 
cretion of Court, 


— 





kaa 





"When a creditor wants to enfofce on the joint 
family property a charge created by one member 
of the joint undivided Hindu family, and the 
charge is challenged by the other members of the 
famil on the ground that i£ was create withont 
legal necessity, it is for the creditor to make out a 
px facie case of legal necessity. However, in 
a case where it is not the creditor who is enforcing 
his charge against the family property, but it is 
one of the members of the joint family who is 
seeking a declaration that the charge created upon 
the family property by oue or some of the members 
of the family should be declared gull and void on 
the ground that it was created without legal necessi- 


ty, it is for such member to make out a prima? 


facie case that the charge was without legal’ neces- 
SITY. ‘ < : 
Mieielote where a member of a joint Hindu 
family, who is on his trial on a serious charge, 82., 
of murder, raises money by hypothecating “the 
joint family property and another member of the 
joint family brings a suit to have the mortgage 
declared null and void on the grouné that it was 
created without consideration and legal necessity, 
it is for the plaintiff before the mortgagee cau be 
called upon to give evidence with regard to the 
validity of his ' decument, to establish, by sone 
“prima facie evidence, that the deed was fictitious , 
and without consideration. : 
Ifa member ofa joint Hindu family is standing 
his trial on a serious charge of mur@er aud wants 
funds to defend himself ayd raises funds bg creating’ 
‘ * S 


. < | LÀ 

“a charge. on the family Propert. Hs dues so undet' 
necessity which may be cal 

the Hindu Law. And there is no différence in 
principle. whether a karia or a younger member 
of the family in case he is in trouble? borrows 
money Py hypothecating the family property in 
order to defend himself? ; 

. The question of the granting of & decree in a 
declaratory suit is alwaysin the last, resource a 


matter of discretion with the Court, and that . 


discretion has to be exercised upon proper and 
legaPprinciples. A RAM RAGHUBIR LAL v. DIP 
NARAIN SINGH, 21 A. I4 J..168; 90. & A.L. R 
(A.).349;%1923) A. I. Ri (A) 287; 454.311 249 
—— ——— Joint  family— A/ienation —M origo ge- 

Antecedent debt ——Sons, liability. of. : 

Per Spencer, J.— Under the Hindu Law, a 
personal covenant whether contemporaneous or 
previous, if it is part of a mortgage executed by 
a Hindu father, is not an antecedent debt, so as 
to validate the mortgage as against the sons, 

Whether there is an antecedent obligation dis- 
sociated in time andfact from the sale ot, mortgage 


in any, particular case is a question of fact to be 


-decided on the facts of each case. fre eM 
. A negotiable instrument does not lose its cha- 
racter as such by the mere fact that title-deeds ate 
deposited as collateral security. `> . MEME 
Where the accounts show that mongy was first 
advanced, pro-notes executed and later on security 
taken, the debts are sufficiently dissociated in 


time and fact from the mortgage to constitute 


an “ antecedent debt.” F E ; 

Obiter.—A personal covenant to pay which is 
outstanding in a mortgage document can sustain 
a subsequent alienation as. an antecedent debt, 
though no decree has been passed to enforce it, 
M VADAMALAI PILLAIU.SUBRAMANIA CHETTIAR, 
I6 L. W. 936; (1923) M. W: N. 57; (1923) A. I. 
R. AL.) 262 - i80 


et 





Bequest, powers.of—Will by.one cr 
move members of jotnt family—Family  setil?- 
meni. s S : "M. 
A member of a joint Hindu family, if he is the 

absolute owner of tge preperty, whether ancestral 

or self-acquired, can bequeath iP by Will. Simi- 
larly, two or mote Hindus, who own between tlem- 
selves all the co-parcenara property, are’ com- 
petent to make a joint Will e < £ 
Where two joint Hitidu brothers having fo male 
issue and Sining between themselves the whóle of 
the co-parcenery property execute a document 
which provides that in thë @vent of one pasty 





. dying without Samy male issue, the name of his 


widow shall be entered iei the public papérs, that, 
the party remainirf alive stiall have-no . obgéction ` 
to the same, that if the surviving party has male 
issue, in that case, after the death of the widow 


“of the deceased party, the gon or the sorts’ ôf the 


other patty shall be fhe owner or owners of the 
entiré éstale, that the daughters ‘or theif sons 
shall have no right ds against the son or sons of 
thé other party, and that the widow of the 
deceased, party, slial] have no right at any tinie,tó 
make any transfer whatsoever, tlie docuerit is a 
joint Will valid’ under the Law. The document, 
besides, constitutes a .valid.family settlement 
; ` f s 
9- o sos 


ed legal necessity under e 


— 


a 
| 4 
e 


. (A) 109; 45 A. 245 


.. Where the necessity aris 


: 9 - 
“as it embodies à mutual bargain supported by 
-legal copsideration whereby each patty gives up 
'the possibility of diis surviving his brother, with 
‘the consequential financial advantagein that case, 
- in consideration of obtaining forehis wife a far 
-more assured monetary position than she would 


otherwise have had as tle widow of a deceased ' 


-Hindu meméer of a joint family. A LACBHMI 
CHAND v. ANANDI, 21 A. L. J. 73; (1923) A. E 


dmm 





Joint family—Debis—Légal ^ necegsity— 
‘Long series . of transactions—Proof, naturé of— 

--  J udgment-debt-—Prima facie proof of necessity. 

ı "In determining the existence of lega? necessity 

-for. debts contracted by a Hindu joint family, 


. 9. 
e ad uU" $ è 
* 1 ML. ; l T u 1 
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. Compromise-decree, whether ebinding on minor 
|: members— Effect of | making adult members 

partes. 

If the whole of a joint Hindu family is represent- 
ed in a suit by the managing member of the family, 
the minor members must be taken to have been 
duly represented. It is not necessary that 
the managing member should be @lescribeds as 
such łn the plaint; nor is it necessary that every 
-adult member should be made a party to the 
‘suit. It is sufficient if, in reality, the whole of the 
family is represented by the persons who are 
‘named as defendants in the suit. But if, for the 
sake of precaution, alladult members are "made 
‘parties, that does not affect the nature of the spit ; 


where there has been a long series of trans- -nor is it necessary to state specifically in the plaint 


sactions, it is not always possible to prove 
"exactly the purpose for which any particular item 
‘was borrowed,and, in such a case, it will be sufficient 
for ‘the creditor to show that the family was in 


. chronic need of money, and that the moneys 


_-were advanced on the representation of the mana- 
ger.that they were needed for objects of necessity. 
es from the pressure of 
.& judgment-debt, the person dealing with the mana- 
ger of ajoint family is entitled to treat the judgment 
as prima facie proof of necessity, and he is under 
no obligation to go behind the judgment in order 
to inquire whether the debt covered by the decree 
was for legal and binding necessity of the family. 
Pat DuKHIt OJHA v. JANKISINGH, 4 P.I. T. 377 





Estate—Mothey succeeding son — Liability 
to pay husband's debis— Son's successors, liability 
of— Extent of liability. Í 

"^ There may be no pions obligation on a Hindu 

mother succeeding to the estate of her con for the 
payment of the debts due by her husband; but ií 


the son has succeeded to the estate of his father, . 


the person who succeeds such son is as much 
liable for the payment of the debts due by the 
ather, to the extent of the family property, 
as a preson who would directly succeed to the 
property on his death. O Suro NANDA? LAL v. 
,SREO BALAK, 90. & A.L. Re (O ) %64 974 


— 9 — —— Karta, of, as 


- guardi an, effect of. e 
Althougif a mother, the natural guardian, is the 


appointment 


that the members who have been made parties 
to the suit represent not only themselves but also 
the.minor members of the family. 

A compromise-decree passed against the manager 
of a joint family and the adult membefs made 
parties with the manager, is binding on thé minor 
members- of the family not made parties to the 
suit, if there is nothing to show that the adult 
members of the family did not properly represent 
the interest of the minor members. A TULSI v. 
BISBNATH RAI,21 A. L. J. 175; (1923) A.T. R. 
(A.) 284 623 


t — ————- Joint fomily—M origage by karta— Neces- 
sity—- Interest, wate of — Burden of proof. 

Jt is incumbent on a person, supporting a mort- 
gage made by the manager ot a joint Hindu family, 
to show not only that there was necessity to borrow 
but that ıt was not unreasonable to do so at the 
rate and terms contained in the mortgage. P. C 
RAM BUJHAWAN PROSAD SINGH v. NATHU RAM, 
4 P. L. T. 29; (1923) A. I. R. 37 (P. Cy; 32 
M. L. T. 129; 44 M, L. J. 615; 25 Bom. I. R. 568; 
(1923) M. W. N. 382; 2 Pat. 285 e 983 

| e 


—— — —- Partition in status. See LIMITATION 

Act, 1908, Scum, I, ARTS. 62, 109, 120, 127 

: 177 

————— ——property-— Alienation— Legal necessity 

— Benefit. to the estate— Litigation for bosse 
benefit, whether constitutes necessity. ` 

The borrowing of money for the purpose of mair- 

taining a Suit td'recover an estate which has never 


proptr®pers6n to be appointed guardian ad litem dt . 
amor, the factthat, on the nomination of the * 
plaintiff, the eldest brother of the minor, who is also 
kapta of the joint family, is appointed, would not 


belonged to the joint family is not recognised by 
Hindn Law as a legal necessity. A distinction 
should be drawn between litigation undertaken 
to protect the property and litigation the object - 


render the decree passed in the suit a nullity, 
-Pat, RADHA KRISHNA GOPAL LALJI v, LAKSHMI 
NARAYAN, I P, ky. R. 86,4 P.eIL. T. 329; (1923) 


Pat. 159; 2 PAT. 273. 


mmga Karta whetner can act as guar- 
dian. s e. 
. QObiter,—The Karta of a joint Hindu family 
can aet, without specific appoigtment, as guar- 
dian of the minor. But a COurt must decide 
whether or not he was actin 
tht minor. Pesh. CHET RAM v. KANSHI RAM 7 
Manager and adult members made 
. defendanis—Minor members not impleaded— 





in the interest of - 


ofewhich is to obtain a possible benefit for the estate. 
The former relates to the security of that which 
has already been acquired ard is in actual posses- 
sion : the latter relates to that which may possibly 
be acquiredg as a general rule, the former class 
of litigation would, no doubt, amount to legal 
necessity and in regard to the latter class of liti- 
gation it may be laid down that if such litigation 
ends in actual benefit to the estate, any alienation 
Which may have been necessary for prosecuting 
the litigation would be valid and binding upon 
the reversioner on the analogy of the maxim ‘he 
who enjoys ihe benefit ought to bear the burden 


Qo, * ù 
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the estate’ or ‘legal necessity’ can be claimed 


' must necessarily be a defensive act, something 


undertaken for the protection of the estate already 
in possession, not an act done with the purpose 
of bringing fresh property into- possession, and 


which may or may not be successful under the “ 
. chances attending upon litigation. A BHAGWAN 


Das v. MAHADEO PRASAD, 21 A. L. J. 271; 41923) 
A. I R.(A)298 . - ; ~ .. 959 


; ; e 
-— —— — Joint family property— Ancestral prop- 


. evty—Self-acquisttions— Nucleus — Burden of 
prooj— Alienation by father— Validity. 
. Per Devadoss, J.—Ti there is a large family 


nu®eus and if the property in the possession of 
a member of the joint family can be traceable- to 
the income of ‘the family nucleus, such property 
would be considered joint family‘ property till 
it is affirmatively shown that that property was 
scquired without the help of; and without det- 
rimeng to, the family nucleus. The question 
of onus is not of much importance when all the 
evidence is before the Court. When it is tound 
that the family nucleus is of such a character 
that it could not have yielded any appreciable 
income and when there is no proportion Ber 
the family nucleus and fortune. acquired in the 
course of a few years, the matter does not rest 
with mere presumptions alone. The Court has 
to see whether the acquisitiong were made by a 
member unaided by the family nucleus. ~- 

Where a father transfers property intending to 
part with allthe interest he possesses in any capa- 
city in the property, a recital in the deed as to its 
being self-acquired is not sufficient to invalidate 
cn otherwise proper transaction. M VADAMALAI 
PILLAI v. SUBRAMANIA CHETTIAR, I6 I. W 936; 
(1923) M. W. N. 57; (1923) A. I. R. QM.) 262 180 
——9— —- Sale of. family property— Re-purchase 
"*by one member, effect of. ; 

*'The doctrine that where there has been a mort- 
gage of joint family property or a wrongful dis- 
possession of the jointfamily and the property is 
subsequently redeemed or re-purchased by one 
member of the family the redemption or the re- 
purchase must be deemed to have beer for and on 
behalf of the joint family, irrespective of the fact 
whether the money paid for tfe redemption or 


the re-purchase was paid out of joint family fundg ‘intention to make over the 


or was the private money of the member paying 
inapplicable to a case where joint family 
property which has been sold by a valid and vo- 
luntary sale is subsequently re-purchased by*one 
member of the family with his own private funds. 

Where two brothers sold certain family property 
and subsequently went separately into insolvency 


and some time after the property, sold was re-. 


purchased by one of them in his own name with 
his private funds aud was dealt with as his separate 
property by him and after hisdeath by his widgw 
to the knowledge of and without objection by 
the other brother or after him by his widow: 6 
Held, that these fact indicated that there had 
been 4 division of status between the brothers 
prior to the re-purchase and that the property 
was the self-acquisition of the b ther who had 
. " 


e ° - 
t- 
` 


^ 


act, for which the character ot ? benefit to. 


i : 00. .9 
re-purchased it. M Macpoom MAHAMAD y.. .BANST 
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— —-———- Joint family Son’s liability efor debis 


7 of father—Partition, effect of. 
- So 


long as a Hindu family remains undivided, 
a creditor can proceed against the interests of the 


sons in the ancestral property for thé*debts of their 
.father not contracte 


for illegal,or immoral pur- 
poses without proving family necessity or entece- 
dentaedebt. > 

. Obiter (i) Per Spencer, J.—If the sons effect 
a bona fide B autocad at a time anterior to the date 
when the debt is contracted, their responsibility 
is different and the father's creditor cannot then 
proceed against their divided shares. M KURU- 
KUNDI SAMA RAO v. FIRM OF'MARWADI VANNAPI 
VAJINJI, (1922) M. W. N. 708; 43 M. L. J. 745] 
(1923) A. I. R. (M.) 36; 32 M. L. T. 9; 17 IL. W. 
661; 46 M. 6 153 
————— Milakshara — Inheyliance —  Falnev's 
sister's greal-grandson. 

A father’s sister's great-grandson of the pro- 


positus is rota binne gotro s.pinza and carnot. 


A Sato NANDAN v. MUNNI, 


inherit his property. 
1018 


214A.I, J. 28 





partition between grandsons, t^ 

A grandmother gets an equalshare with her 
grandsons on partition between them. A KANHAIYA 
LALU. GORA -*  :- - 584 


— Succession—Sudvas—~ I legitimate son 





and widow, : 
. Under the Hindu Law, an illegitimate son of a 


' Sudra is entitled to share-equally with the widow. 


P C KAMULAMMAL v, VISVANATHASWAMI NAICKER, 
17 L. W. 298, (1923) A. I. R. (P. C) 8; 44M. L.J. 
465; 32 M. L. T. 48; 37 C. L. J. 363; 25 Bom. L. R. 
577; 46 M. 167 A. 643 
— — — Mother— Properties given for maintenance 

— Estate taken—Properiy acquired from income, 

natuge of. 

When on the death of,2 Hindu his widows agreed 
to let his mother? hold certaine properties which 
were deScribed as having been given for maimten- 
ance;  . 

Held, that the words used gid no? indicate an 

pp nee ‘to the 
mother ae an absolute gift and that the mother 
was only entitled to use their income for purposes 
of maintenance. | 9 e 

There is ng Jgiecessary connection between the 
limited nature of the gstate which a widow takes 
in her hüsband's property and the interest accruing 
to her in the income defived by her as such limited 
owner. That which becomes vested in her in 
her own right and which she can dispose of st 
pleasure is her owg property, not limited, but 
absolute, exclusive and separate, in every sense of 
the term and devolves as such, "There is no pre- 
sumption that “savings or.purchases with savings 
effected by a widow are increments to.the corpus 
of the husband's éstate and pass together wifh it, 

The same princ ples apply to a case where a 
Hindu female is given certain properties for the 


z 
e. | | 


“LAT, (1922) M. W. N. 824; (1923) A. I R. eee e 
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Partition—Grandmother’s shave on 
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. belonging to “th 
‘and’ the burden of. proving that some of the "prope 


` lies upon the person alleging it. 
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iintodias conci" kh Seo. 


purpose at applying their “income towards her 
nfnteuance.. L. MALAN. v. “ KISHORE CHAND, ` 
(1923) APT. R. (L17 ` $33 


—  — —sParlition— Jucomplete pang iitton, allegation 

- of— Burden of proof— Presumption. . 
"Once it is admitted -thgt a -partition has taken 
place, the. pen tion is that all.the -property 
i: doit family -has been ‘divided, 


+ 


erty -Was left undivided and continued to be joint, 
N ANANRRAO 
43 


— Step-mother, whether. PE 86. jure— 
` Fransaction “by de facto guardian— Legality — 

— Test - Powers of ‘delegation, 

Although ‘under 4 the Hindu Law, a step-mother 
is: not the de jure guardian of her minor 
Step-son," "where. she is the guardian de facto 
she has power “to enter into transactions 
-guch as a prudent manager of ; the property 
would have entered into for legal” “necessity or 
henefit of the, minor, and such transactions will 
be upheld by, the Courts, 

“A de facto guardian ofa minor has power to 
delegate his authority to an agent. N GANPAT.v, 


491 


= Widow—Gift to next reversioner—- Accele- 

- , patlon— Thtention. 

“A transfer by a. Hindu widow to her daughter 
or other next revérsioner will ordinarily be regard» 
ed as an acceleration of the next reversionet's 
interest, but this will not be the case -when there 
are material portions in the particular document 
by which.the transfer is effected to support the 
existence of different intention ón the part of the 
widow M KARUMURI RAMALAKSHMI 9. BODA BET) 
RATAM 17 L. W: 11; Mer W. N. 172} 44 M 
EJ 6775 (1923) A. E R. (M) 335, - ^ 848 
— Sale to pay off husband's dibt— 

^ Consideration slightly, qm excess. of debi —Sele,, 

Setting aside of. ` 

A sale by a Hindu widow to pay off a leghl- debt 
due by her deceased husband @atinotebe set aside 
upon payment, c ofthe amount which it was neces. 
sary tor her to raise to pay off the debt, simply 
because the gale was foe a sum which exceedéd 


v. DADA : i 
DU. 
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' of his firm a 


v, 
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[dol Mahant, minor—Stult for vecovery of templa’ 
operty—Guardian of minor, suit by, as negt 

friend of idol, competency of — 
-Where.the Mahant of an idol is a minor and `a 
person appointed to supervise the manageinent 
appoints a guardian of the property on the minor’s 


behalf, a suit brought by such guardian as next, 
friend in the name of the idol and not in the capacity 


‘of a- trustee, or Shebait for recovery of Property 


belonging to the idol is competent, A S 
RAMJbU. SRI RIDHNATH MAHADEOJI, 21 A. L. Te 
148; (1923) A. I. R. (A.) 160; 45 A. 319 480 


Incbme-Tax Act (VII of 1918), ss. 8, 5, -89— Non« 
resident firm making purchases in British 
India—Profits accruing abroad, whether (able 
io income-tax. 

Section 33 (1) of the Income-Tax Act, 1918 i is 
not a charging section but a machinery section 
setting out the method by which the tax, if other- 
wise chargeable, is to be collected in certain cases ` 
where the direct beneficiary cannot be got arl 
It is not a section designed to declafe some other 
gains taxable beyond what has been declared 
by section 5 of the Act to be taxable, . 

Section 33 (1) of the Income-Tax Act was not 
intended in any way to enlarge the scope of. sec- 
tion § or bring into the net any income accruing 
outside British India but not derived from busi- 
nes within British India merely because that 
income was received through or irom a business 
egnnection in British India. 

Section 33 [2 of the Income Tax i is governed 
and controlled bẹ section 5 and really applies 
and was intended to apply tocases where 
a non-resident firm takes income or profits 
from business carried on by it British 
‘India which are transmittabe and are trans. 
-mitted through ‘its resident agent. The agent 
will be taxed and will be the assessee for the pur- 
poses of the Act for the profits in British India 
of that business, and in order to guard against, the 
section being ‘taken to mean that it is merely 
the agent's own profits which- are chargeable, 
language is used implying that it is the profits 
accruing: in or arising through its 
business connection in British India which are 
taxable through the agent. 

The condition precedent to assessability ids 
section 3. (1i), of the Income Tax Act is 
business in British India and not merely a busi- 


| by a out One sixth the sum actually required fore mess connection in British India, and it ia not laid 


fhe 
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ANANDRAO, v. SARASWIIBAŤ, (1923) 
) 125 | . 589 


a ann 


PE PEINT Will— Devisg in favour of widow — Estate 


laken-—" s Malik, ^^. use of. : 

othe: mere use of: the worl “4 Malik” ig making . 
a * devis& if qualified -by the sugtounditig contest 
does not exclude ‘the possibility of. merely a life- 
estate being ‘conferred. - 

A- Will-made by a Hindu. testator devised: certain 

property. in the following. werds: .. - : 
“ «After my death my. wife. shall. be the wier 
ond possessor.and after her death mysdaughters shall - 
be the owners of the property- in half. shares and 
shall exercise proprietary rights over i<?! 

' Held, that. the widow. took -oùly a life-estate in 


the property. h IAM KISHEN”, BHAGIRG, (1923) 
At A. I, R. m: oa «48 
X e e 
e. e e 
e e e a 


down in the Act that the two phrases are identical 
in meaning. The test is this:—Is thé non- 
resident firm by its agency in British India mak- 
. ing profits in British India which pass to it through 
the bands of its agent. If it is, then section 33 

) of the Income-Tax Act applies. If not, then 
the section does not apply. ` 

A non-resident firm which merely purchases. 
raw, material Un British India through its agent 
ior shipment end, sale abroad, and realises the 
profits from the sale abroad 'does not thereby 

on trade or business in British India. dnd. 

is got Hable to assessment in Yespect of such , 
profits. M Szcv. TO THE. BOARD. OF REV. (INCOM, 
Tax), MADRAS v. MADRAS Export CO., MADRAS, 
17 le. W. 161; 43 M. L. J. 290; (1923) A. I acy 
422; 46 | M. 3605 É à 


P 
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Injlian Solidiers (Litigation) Act (IX of 1919.5. 1f . 


applicability of. e | 
Section’ xx' ofthe Indiar Soldiers (Litigatiozi)- Act 
applies only to those cases where’ the plaintiff is 
am Indian’ Soldier’ at the’ time when he files- his 
suit; the section does not beconie applicable By 
the mere: fact that the plaintiff was-a soldier at 
the time when the cause'of actiom arose. L' MULA 
Map v. Prarg SINGH . 828 
Injunetion — Jurisdiction to grant- against person 
` "residing outside Court s- territorial jurisdiction 
Injunction @hen to be granted —Shrine-—Worship 
— Use of property by its owner-— Religious feelings 
and beltefs. ` a 
A €ourt: should not grant an‘ injunction agairst 
& person residing: outside its jurisdiction" and: not 
subfect: to its-jutisdictiom in cases~whére' it has wo 
` means of enforcing’ the’injutiction: But where’ the 
acts complained of* are- atts committed’ or to^ be 
committed within tlie jurisdiction’ of- the- Court afid 
the party preceeded against; althoitghrBe resides 
outside ghe jurisdiction; has appeared" im the suit 
and swbmitted personally to the” jürisdiction of 
the Court, the Court lias jutisdiction to make thè 
order, ` <a i e 
Before granting a temporary’ injunction the 
. Court must be satisfied that the plaintiff has a fair 
question to raise as to the"extent of the right'alleg* 
ed: It must also 'be-satisfied that the defendant 
has inífringed' oris threatening am" infrimgement:of 
that right. j : 0. 
. No personis entitled, to whatever religion hé 
may belong, to enforce his-religious viéws~upon 
another or to restrain that other from doing any 
lawful act or making any lawful use of his property 
merely because it would not fit in with the, tenets 


of his particular religion. The mêre fact that the - 


contemplated act’ of the’ owner of the propetty' 


would shock the religioüs séntiments of the other. 


is not in itself. a.zuattér which would givé rise to 
a cae of action. 


-w n 


erty. " : Fi 

Every one is entitled to his own religidus beliefs 
but he cannot force them . upon another so. as to 
restrain - that other from dealiug with his property 
iu a manner incompatible with those beliefs, 
Pat. MAHARAJ BAHADUR SINGH v. HUKUM CHAND 
4 P.L. T. 48; (1923) A. I. R. (PAT.}209 . 41 


Interest, award of— No contract to pay interes? 
Equity— Interest Act (XXX I I of 1839), whether 
exhaustive. ` : i 


‘The Interest Act- is^ not 'exhatistive of cases ' 


where. interest is: allowable whei gio”: contract 
exists; but, apart froin contract and the provi- 
sions of the Act, a Court is competent 'to’ decree 
interest by way of equitable rélief in’ à propes 
case where’ justice; eqüity aud good conscience 
zequire it; pU. 

Where by the 'wrongfül act of the -deferidazit 
the plainfiff is deprived of money which’ was ac- 
tually making interest; a Court of Hguity, in' an 
action for money had and received, isconmpgetent tö 


award interest on thé-amOu due, e - 


e: 


é a E" foe 
^de =. 
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If in a stit for exclusive possessión'of a^ploóf:of - 
land; it is"proved that the land was-the khud 
kasht of the plaintiff and that the defendant lad 
wrongfully’ dispossessed him ‘and taken: possession 
of’ the’ property; tlie plaintiff is" entitled to the 
decree prayed for' and cannot: be compelled to 
sue for partition in the ReVemie Court A ` KULDE 
S V. JAGNANDAN CHAUBE, (1923) A. ER. 
A) 393... e nt hag tpt: OY 
Jurisdiction— Complaint, filing’ of, effect of-— Revi- 
ston\— Complaiwant, whether’ cám object to: juris» 
diction — NES LU; S 
The meré filing^of a^ complaint ‘invoking’: the 


16 L. Wi 562; 3I ML, T, 420545 M. 843 (t923 
I. W. N. 57; (1923) A. I. R (My ror; 24CR7 Lf. 
A ` i vie s Qi 8 ek 238 


MAN 


PETA 





Jurisdiction: is the afthority;'of, the, CBürt to 
hear: and: deterniine:a-cause and-is tetritorial; pecu» 
niary; personal: and: of the ‘subject-mattey, J uris- 
diction: as: to" persog- is- conferred on the Court 
by ‘suing:the person-in-a*Court competent to try 
the:cause-as agajust that person, not by: the mode 
which the Cour? adopts‘ iu. bringing : the person 
before the Court: Where~the condition for’ the 
assumption. of: jurisdiction: as against a ‘person 
exists; the autliority of:the'Court to try and-deter- 
mine‘the cause’ as against‘ him:is-complete and the 
mode: which-the. Court. adopts: to bring that person 

€ 


' - 


. before the Court, affects the exercise.of jurisdiction _ 


and noteits existence. — ` MN 
The mere fact: that the Court has disobeyed any 
particula provision of the Statute is not sufficient 


‘to establish that there was no jutisdiction in the 


Court to render judgment in the case. But where 
as a consequence of the disobedience, there is no 
proper party to the spit, the case is different. 
The Court has no jurisdiction to render judgment 
against one who is not à party:/to the suit, though 
it has jurisdiction to render judgment againaj one 
who is a party to the suit but who has not been 
bimught before it by reason of the failjre on the 
part of, the Court to follow the particular procedure 
aid down in the Code. ANE 
' [n order to establish that a judgment is a nullity, 
it must be established that there was à total lack 
of jurisdiction in the Court to render the judgment. 
.. When the question is mot one affecting the 
jurisdiction of the Court, but one affecting the 
regularity of the proceedings, the Appellate Court 
will not interfere, unless there is a defect on-the 
merits. - A 
There is a clear distinction between a judgment 
which is void and a judgment which is voidable. 
An erroneous judgment is one which, though 
regularly rendered, is contrary to law or facts 
and is, therefore, liable to be reversed by an Appel- 
late Tribuif&l. An irregular judgment is also a 
voidable:judgment, but the distinction between 
an erroneous judgment and a voidable judgment 
is this that; whereas an erroneous judgment will 
always: be reversed by an Appellate Court, an 
irregular judgment will be reversed in appeal or 
ignored in a collateral proceeding only when it is 
shown that the irregularity in the proceedings has 
affected the merits of the case between the parties. 
A void judgment, on the other hand, is a judgment 
where there is a total lack of jurisdiction in the 
Court to render it. "Such a judgment is a mere 
wullity. It is not necessary to set it aside and it can 
be completely disregarded whenever.it-is pleaded, 
. Though a suit does nof lie to set aside°a decree 
and a sale in gxecution of Such decree, on the 
ound that none of the processes in the suit or 
in execution was served on the plaintiff, such a 
suit is maimtainable, if*the allegations in the plaint 


amo&n& to*an.aftack, not on the regularity ar . 
suffeiency of the service of summons pr the pro- 


ceedings, but on the whole suit,.in which the ex 
baie decree was objained, as being a fraud from 
Peni ing to end. "—Ü 

. It is. à well settled principle" as regards fraud 
that general allegations, howeyer, stroftg may be 
the words in which they ate stated, are insufficient 
even to amount to an averment of fraud of which 
any Cougt ought to take notice. A fair test is to 
strike out from the plaint sugh words, as.'' fraud, ” 
* deceit,” “illegal” and ''iraudulent acts " and 
so forth and see whether a case, of fraud can be 
founded on what remains. . . *. ME : 
e Allegations in a plaint by a minor that none of the 
prácesses, in a suit or in the exetution, was served on 
the plaintiff or on his guardian and that he was not 

roperly represented in the action, do not, standing 


y" themselves, amount to an averment of fraud, - 
wa : 


e 


either in support of a claim or in answer toa claim. . 


® 9, 
e ,* . 
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but where there are allegation’ in the plaint which 
suggest that there was no foundation at all in the 


suit or that there was a fair defence to the suit, - 


such allegations are sufficient to raise the pre- 
sumption that the failure to serve processes on the 
defendant or to: take steps to have a guardian 


assigned to the minor, was deliberate and part of. 


a carefully planned campaign to sndtch a decree 
in the absence of the defendant. © ~ 
On a question of jurisdiction, the actual record 


- or proceedings of the suit should in eath case’ be 


decisive. Where on the face of the record a person 
qualified to act as the guardian appears, as a 
guardian of the minor for the suit, the Court has 


‘no power, in another suit brought for the pumpose 
of impeaching the validity of the decree, to examine: 


the evidence in order to see whether notices under 
O. XXXII, r. 3(4) were in fact served or whether the 
person nominated as guardian did consent to act 
as guardian or whether the Court? did expressly 
appoint such person as the guardian for “the suit, 


"unless it is shown that the defect in following the 
rules has affected the merits of the case. But 


where the record, on the face of it, shows that the 
minor was not represented by a guardian for the 
suit or was represented by a guardian disqualified 
ffom acting as guardian, the position is the same 


as if the minor were not a party to the suit and the - 


judgment rendered by the Court is without juris- 
diction and null and void.- Pat SATDHO NARAIN 
V RAMAYAN TEWARI, 4 P. L. T. 147; (1923) A. I. 
R.(PAT.) 242; 2 PAT. 335 | 706 


— — —— False allegations tn  plaini— Abuse of 
process of Court— Jurisdiction, general rule as 
to test of —Plaint designedly drafted falsely 10 
- give jurisdiciion— Procedure. : 
If a plaintiff makes allegations which he knows 

to be false and untrue, and makes them with the 


- object of thereby inducing a Court to entertai 


the suit, and thereby assume to invest itself with 
jurisdiction, that is an abuse of the process of the 
Court, and is a fraud upon the Court which 
cannot be permitted. -` 

^ “As a general rule, the proper test of jurisdic- 


tion is the statements made in the plaint and the. 


nature of the claim before the Court, but where-a 
plaint is designedly drafted with known false 
allegatioris, inserted with the object of ‘obtain- 
ing a hearing’ in a Court which in truth 
has no jurisdiction, the plaintiff is not entitled to 
a hearing on the merits, the proper course iu: such 
a,case is for the Court to direct the plaint to be 
returned for presentation in the . proper Court 
A ABDUL GHAFUR v. NURUDDIN AHMAD, 20 A. L. 
J. 984; (1923) A.I.R.(A.) 137; 454.193 411 
——— Sui 


by two plaintiffs — Dismissal — - 


Appeal By one joining other as respondent— 
Appeal, acceptance of— Court, jurisdiction of, to 
- show respondent as appellant, RE 


- 


* A Court has no jurisdiction to direct that a 


person who was never an appell&nt before it shoul 
e shown in the decree as an appellant, is 
' Two persons; H. and D, brought a suit for 
rofits which was dismissed. H alone*yppealed 
joining D. as&espondent, The appeal was accepted, 


^ 


and the*Appellate Court came to the conclusion 
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ə theta decree in favour of both H and D should -b€ evidence whereby to deterinitié that afamily does, 
^ passed...By, mistake, however, the decree wis v not follow Hindu.La as ‘a whole. . Ps?-Sanpzo 
i drawn up in the name of H :alone;. D applied Narran Dro v. KUSUM KUMARI, 4,P-L. T. 2173 | 
;for.:torrection' ‘of tlie decree, 7 Upon this the ! (r923]A-I. EC (P. C.-21;44-M: L«].:476;.32 M. , 
= Ppellate Court passed an order directing the name -.L. T. 121;.37-C. LJ, 369;. 25e BoM. I.* R. 560; 
"9 D ta..be entered in the.dectee as:an appellant. < (1923) M.W. N. 377; 2 PA. 23077 .. i 69 
e ¿On revision rie: iig: 75 5 45807 ... 4 Landlord@and tBnant— Denial “of tsndlord’s title— 
| > Held, thatthe order was without jurisdiction € :. Forfeiture ^ 700 3000 8o vost 
"aude could net besuüstained..A HaRDEo PRASAD'P. 7. ` The.denial of his landlord’s. title-by.a tenant iu e 
e #DAMODARIBRrRASAD; ‘20-A. L. J.:980; (19^ 3) A-.I.R. clear unmistakeable terms will operate to create a 
A) rg | 220 «421: 175 5 . .424 = forfeiture of the tenancy atid:enable the landlord to R 
„Juristic parson— Ido! Idol, whether infant— Next resume possession, and the miere institutiqn ofi a 
. fiend, suit ly, when competent, . «= «Ss ostito recover possession is a sufficient éxpression 
. AH idol w30 is beixg defrauded by his lawful < ofthe landlord’s intention to determine the tenancy: 
Suirdian, 0: frustée cannot Ke treated by a Court = “The depial must, however, not-only be of:a, clear 
3f pdw On the fostitig of dn infant, and any person and unambiguous nature but must,be antecedent 
claiming @ benevolent interest in the fortunes of to the suit for possession the suit must be founded 
nthe said idol, cannot be, permitted to, maintain a ~npon-the denial. The denial cannot be extracted 
. Suit, in the nante ahd as th» riéxt-friend of the in- ^ from the-pleadings in. the smit itself.. L KEWAT, 
.JHf d idol. .The'pers5n maintaising the suit must “RAMU, ABDUL Hat, (1923) A, I. R: (L 409 779 
, make but that he'has'a right to'áct on behalf of the -—— ——— Denial of-landlord's-tille — Forfeiture— 
„idòl. A*D'AkRsHAN Lar v. SHIBJI MAHARAJ BIRAJ- Necessity for landlord's knowledge.” .-. —. 
„MAN @0 ALL. J.977; (1923) A. I. R. (AJ) 120; 45 -` In order that-a-denial by a tenant of the land- 
dU MEN Bo a as, E os ' 420 -lord’s title may work a forfeiture, it must be un- 
, Tury trial-- Charge’.o Jury—Defective charge—Pro- ~ equivocal and clear and inust-be:brought home to 
T posed amendments, in, law, veference.to. ` \ ‘the knowledge of the landlord prior to the iusti- 
‘Where in délivering his charge tothe Jury the tution of the suit. M THIRUMALASSERI KOTTAYVII 
, Judge omits to set out ‘dll the questions-that jb ‘SrReEEDHARAM VALIA RAJAH V. PARAKKAT, (1921) 
. quire decision, and the charge offers extemely :M. W.N.6039:41 M. 1.]..525.. . : ... .970 
little’ guidance fo: arriving ata decision, the charge ~ — Fixed-vate holling-—Simple mortgage hy 


at 47 


i 








. “is defective." “7° | | * tenant — Dispossession, forcible, gy Zemindar 
Proposed amendments in the law, where they -  ——Possessiom mot: recovered — Holding, whether 
, haye not" become part of the law, ought not to be - extinct — Mortgage, whether. enforceable against 


4 referted to in cHarginga Jury. .Ü ABDUL GAHUR : ^Zemindar,. ANM TENE 
v. EMPEROR, 36 C. L J. 152; 20 'C. W. N. 972; - “If a tenant.of a fixed: rate holding mortgages 


, 6922) A. T. R. (C.) 505; 24 CR. L. J. 76 124 -his holding,-and is thereafter forcibly dispossessed 
Uo Misdirection— Unanimous verdict-—Fail- <by-the zemindar the mortgagee does not théreby 
~ qure of justice." | ih IY 2°  :]osé his rights under the mortgage but can enforce 
~- To justify the reversal of an unanimous’ verdict ` the-same against the zemindar, even if the tenant, 
ofa Jury-on the ground that the Judgein his charge . intentionally or: unintentionally, takes no steps " 


3 irected ‘the’ Jury, it must beshown that the to recover possession'of the holding. The inaction 
.yerdict has occasioned a failure of justice; that the ` of the. tenant is equivalent to.a/ surrender of the ^ 
,Verdict was due to the misdirection; and that, . holding but the surrender will not affect the rights 

apart froni this, the Jury’ would not have come - under the mortgage. A RAM KHELAWAN v. Brij 

. to. tlie same conclusion, SUPERINTENDENT AND : LAL, gt A. L. J. 296; (1923) A. I. R. /A.) 295 , 991 
oft JREMEMBRANCER, LEGAL AFFAIRS V. SHYAM SAR- -— —— Grove-holder allowing land to remain waste 
DAR BHUMIJ, 26 C. W. N. 558; (1922) A.I.R. > foy- 12-years-—M4 barMonment. 
, (€) 196; 24 CR. E. J. 143 . . 907 . Tf ü.grove-holder cuts down the grove trees and 
MEE ‘Recording the heads of charge, meaning of. allows the land to remain waste. Without 
. , Althotigh in à Jury trial the law requires the ^ trees or cultivation therdon for upward of 12 years, 
. Juge only to record’ the heads of ‘his charge. it amounts to abandonmenteand Wis descendants 
, these 'shóuld be so recorded as to enable the High . are not» entitled to take possession oP the land 
. Court to know What was actually said. ( ABDUL, , and re-plant a new grove thereon with8ut the .* 
.,GAFUR / EMPEROR, 35 C; E. J. 437; 26 C. W. N. .. permission of the zemindar. A HAZARI LARV. 
. 996; (t922) AJI R: (C Y 192724 CR. L. J. 8 $ 66 Nuwar, 214.0. J. 277; (1923) A. I. R. (783 e . 
- Lachmipur gadi--Disii hagalpur, "Bengal— ' uk 
NA Tmpaptibility of Ce si: e ngak— |. ke Lease of aque Taia Ta GAN e. A 
« _. The holders of ‘the. gadi of Lachmipur Estate, ~ whole leased area mot given? to. lessete— Lesseé's- 
CCTyereiet T os I. pe hon medy— Réduction. of. rent —Suit. for damages— 
. District Bhagalpur, Bengal, comp*fsinz one of the remedy. wl and Rete Courts 
chawrasi gadis, even supposing their origin to be ` Jurisdiction of Cii he Pad ro : ourts, - 
. nom-Hindu,' have adopted, in general, not only `. -Æ lessee of agrigultur ls Mu no aa poi 
' “Hindu religion and Hindu social usages, but &lso’_ siou of a portion of the Fai du Ca rr Me 
e the Hindu Law regulating the succession of lagded ' a deduction ef his rent from a Ren! our oug! 
ae . it is open tofhim to institute a, suit in. the, Civil 











eT Along breach;of contract by th 
. | Although an'estate only becomes impartible b Court ‘for’ damages for reach;of contract by the 
: custom and the, Éustom "has ii each des to be © lessor’? A Montanan ALTAT no E 
» ~~ptoved, he- custom of ‘impartiliility’: affords no“ KUNWARI, (1923) A. I. R.-(&.).367 ^. u: 400 p 
. v 4 e : . 
ad 9 , e 
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e |- —*Lease— Forfeiluye - on 
vent-—Penally— Lessee, eight of, to eject prior 


e * "Where a lease stipulates that on non-payment : 


P i i 2 , i M" * arte 
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Londlord*and tenant—contd. e Landlord and terfant—contd; © :- 3 ube € 


non-payment 


.lessee-— Notice? 


of renf on the dey fixed for payment the interest 


' of the lessee would be forfeited and the landlord 


> would 


ave-a right of re-entry? the stipulation 


` amounts to a penalty and is deemed to have been 
' intended as a mere secufity for the payment of the 


: rent. 


^ 


e i 
Courts have power t5 relieve against a forfeiture 


. incurred under such a clause. 


> JAWAHAR SINGH, 5 L. L. J. 99 


The right of & lessee to eject a previousegensee 
whose 1ease has expired is not affected by the fact 
that the latter did not have proper nqgice of the 
lfase in favour of tke former. L KALLAN v. 
837 

Malikanadari rights, how crealed—"Thak- 
bast map and Kehasta, meaning of—~Thakbast 
khasra, evidentiary value of—Claim to hold land 

- vent-free—Onus— Non-collection of rent by theka- 

dar— Adverse possession. A 

A mahhkanadavi right can only come into exist- 
ence by atrangement with the village proprietor, 


'!4 A Regular Survey of a District is preceded by 


a preliminary measurement by an amin who 
lays down on a rough map the locality, without 
any guarantee of scientific accuracy and enters 
in a register particulars regarding the plots gathered 
from the people. The map is called the haka 
bast map, qud the register the thak khasra. - 
The thak hhasra is a rough register and state- 
ments entered in it have by themselves no .evi- 
dentiary value, Where, therefore, a statement 
is made before an amin to the ‘effect that within 
a mauza there are certain persons who hold malik- 


-anadari rights, an entry made to that effect in the 


` hhasra cannot be treated as evidence to support the 


^ 


~^ PRASAD, 21 A. L. J. 292 


claim, until itis proved that the person adversely : 


affected thereby had notice of the statement 
and knowingly acquiesced in it, 
Once a landlord has proved that the land 


' which is sought to be held rent-free, lies within 


hf regularly assessed estate or mahal, the onus 
is upon the person claiming to hold the land free 
of the obligation te pay rent to show by satis- 
factory evidence that hê has beef relieved of 
this obligation #ther by contract or by some 
old grant recognised by Government. 

Where a sakal has “all along been held by a 
thekadar, if the latter who collects the rents ang? 
pays à fixed sum to the proprietor, fails to collect 
the rênt from any individual tenant, it would not 
create adverse possession against the proprietor, 

Mere non-paymen® of rent or 
of payment of rent cannot by itsélf create adverse 
possession. P C JAGDEO RARAJN SINGÉ v. BAL- 
DEO SINGH, 3 P. I*. T. 605» (1922) A. I, R, (P. C.) 
272; 36 C. L. J. 499; 32 M. L. 

361; 2 PAT. 38 . 84 
"Occupancy holding Fruil trees, enjoy- 
ment of. 

&n occupancy tenant has, in the absence of a 
contract or custom to the contrary, the tight to 
enjoy the fruits of the trees standing on his occu- 
pangy holding. A KAMPTA PRASAD v. SHEO 


92^ 





of * 


: A NoBIN CHANDRA Bosk v. BANDI, 


`$ Putni, 4f can be created over another 


‘in favour of B Thereafter, 


.person whose interest could be sold under 


T. ry (1923) M.W.N. | 
8 


x 


s Pérmanent lenitre — Presumption: ^ `e] 
* Where the origin and tesms of a tenancy dre 
unknown but it is found that (1) it was.created 
more than 30 years ago; (2) the land was let for 





: building purposes.and ithat the lessee had con- 


structed on. it pacca . houses, and that (3) the 
tenancy was transferred from time to time withóünt 


. any objection by the landlord, a Court is perfectly 
. Justified in holding. that the landewas originally 


-let for building purposes. on -a permanent tenancy. 
- $370 


putni— Assignment of Zemindar's right to receive 

vent from putnidar— Interest of assignee, sif can 

be sold under Putni Taluks , Regulation (VIII 

of x819)—Putni sale without jurisdiction —tPur- 

chaser, position of. . ; 

The zeminday of a certain estate ‘granted a 
puini lease of the entire r6-annas of the property 
to the defendants in 1881. A. who acquired an 
interest in  r-anna share of thé zemjndary in 
1895 created a putni in respect of this shate — 
there "was a sale 
of the interest of B under Regulation VIII of 
1819 which was purchased by the plaintiff who 
then sued the defendants for rent of the putni 
to the extent of r-anna share: )J 


. © Held, (x) that the plaintiff had no right to 


from the defendants and the 
did ‘not exist - 


recover rent 
Rising d of landlord and tenant 
etween the parties; i : 
(2) that the wHole scheme of the Putni Taluks 
Regulation was that the puinidar was the eM 
e 
Regülation and not the interest of a person in 


. the position of B. by whatever name it might 


be called. ‘The mere giving of the. name of 
puint to the interest of B. would not make ita 
putini as contemplated by the Regulation so as 


` to bring into play all the provisions of the elaw, 
. Therefore, the sale under Putni Taluks Regulation, 
| VII of 1819 at which the 


plaintiff had pur- 
chased was without jurisdiction and the plaintiff 
had acquired no title. 

The idea of a putni being created over an- 
other putni is absolutely foreign to the scheme of 
the Putni Paluks Regulation. There can, however, 
be no objection to the assignment of the right of 
the zemindar to® receive rent from the puinidar 
which he is entitled to get under the Putni Settle- 


ement, for example, he may create an ijara or 


he may execute a mortgage and make over posses- 
sion to the mortgagee. In such cases, the assignee 


discontinuance . of the zemindar's interest would be entitled to 


recoyer rent from the puinidar’ by virtue of 


- the assignment. Q RAJENDRA-NARAYAN CHAUD-. 


HURY 9, ABU NASAR AHIYA, 27 C. W. N. 189; 37 
C. L. Js 141; (923) A. I. R. (C. 189; 50 C. at 


Repudiation of liability by tenani— Landa 

elord, whether can sue for rent of whole period of 
tenancy. . : 

“A landlord is entitled tọ sue for the rent of the ° 

whole period of the tenancy as damages where 


the tenant repudiates his liability to pay 
rent under thg lease, and is got bound to wait 
` & : "E e * 
e 
e 


f 
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until any particular date when the rent would 

become due under the terms of the lease. L BUDHA 

Mar v. SHIB DAYAT, 820 

— Suli for vent— Collection paper, evidentiary 
value.of.. - 

Rent collection papers which are not proved 
by, fersons who made the collections, cannot be 
treated as independent evidence.of the fact? that 
the rent was realised at the rate mentioned in those 
papers. Q FAIJADDIN v. AGNI KUMAR SARMA 

300 
'Thekedar, powers of—Creation of tenants 
in spite of prohibition—-Damages, provision for, 

effect of. - 

` Normally, and unless there is something against 
it in the terms of the theka, a thekedar of proprie- 
tary rights has all the powers and privileges that 
a landlord has in respect of his tenants and in 
respect of creafing tenants. 
~ A thekedar s powers may be limited by condi- 
tions in the theka. l 

A distinct prohibition does not cease to be a 
prohibition because the person who acts against 
` the terms of that prohibition is made liable for 
damages. 








. À person, who has been created a tenant by & - : 


thekeday in spite of the prohibition in the theka- 
deed against the creafion of tenants cannot claim, 
to be a tenant against the wishes of the proprietor- 
simply because the lease-deed provides that if the 
lessor suffered in consequence of the action of 
the ‘thekeday in creating tenants he might sue 
the thekeday for damages. N MULLOO v, KUN- 
DANLAL, (1923) A. I. R. (N.) 139 868 
Begal ‘practitioner—Dismissal from profession— 
. Re-instatement—Procedure— High Court, in- 
: hevent.powers of. 

When a legal practitioner is debarred from 
a Íusther practice by a High Court, the latter has 
jurisdiction to rescind the order and re-instate 
him under its inherent powers. But before ex- 
ercising such powers, the Court should be clearly 
convinced, not by mere protestations of repentance 
and regret, but by actual facts that the delinquent 
has reformed his character and has fer a suff- 
ciently long period acted in such a way that he 
can be trusted to act in future a®a worthy mem- 
ber of an honourable profession. 
, In such a case, the legal practitioner should apply 
to a Bench presided over by the Chief Justice 


and ask for a rule in the matter. The Bench ^ 


may, if a prima facie case is made out, direct 
that a rule be issued and call upon the Govern- 
ment Advocate to show cause why the applfcant 
should not be re-iustated. The matter will then: 
come up before, and be determined by a Bench 
specially constituted. Pat MATHURA PRASAD, 
Inthe matter of, x BAT. 684; (1922) A. I. R, (Pat. 
604; 24 CR. L. ]. 74; 4 A. L T. 303 12d 
Legal Practitioners Act (XVIII of 1879), ss. 13, 1 
. —Suspension of Pleader, reference foy — Invalui 
reference — High: Court, “power of, to take action. 
- Under, section 13 of the Legal Practitioners 
Act, the High Court has absolute power, after 
such enquiry as it thinks fit, to suspdhid or dismiss 
a Pleader or Mukhtar from practice, pveh though 
the matter is referred to it under section r4 of 


* 
* 


the Act by a Court having no jurisdiction,to tefer » 


it under that section. Pat BANAMALI Das, In the 
malter of, y Pat. 689; (1922) A. I. R. (P&47.) 6083 
4 P. L. T 235;°r P. L. R. 575; 24 Cr. I. J. 81 208 
~ gs. 18, 14— Civil Procedure Code (Act V 

of 1908), O. I 1I, v. 4—Unprofesstonal conduci — 

Boycott of Cousts—Vakalatnama, aPceptance of— 

Pleader, obligations of—Discharge of Pleader— 

Notice to client—Permission of Court. . 

re a Pleader, after accepting a vakalatnama, 
fails, without justifying necessity, to appear on 
behalf of gis client on the date fixed for the hegg- 
ing of the case, he is guilty of unprofessional con- 
duct within the meaning of section 13 of the Legal 
Practitioners Act and proceedings can be drawn 
up against him accordingly, * 

A Pleader is not justified to abstain from the 
Court under threat of social boycott and 
in pursuance of a resolution passed at a public 
meeting to boycott the Courts to express dis- 
satisfaction with Public Administration. Where 
a Pleader accepts a vakalatnama in general and 
common terms, he is not justified to decline to 
attend the Court merely because no fee is tendered 
or paid to him. ; 
: Per Sanderson, C. J.— The acceptance of a 
vakalainama in a suit by a Pleader entails a duty 
upon the Pleader to attend the Court en the day 
fixed for the hearing of the suit, unless it is proved 
that his obligations towards his client entailed by 
the acceptance of the vakalainama were limited 
by a special arrangement, accompanying the ac- 
ceptance of the vakalainama. ‘The onus of prov- 


ing such special arrangement lies on the Pleader ` 


concerned, 

A Pleader has a duty not only towards his client 
but also towards the Court, and it is his duty to 
co-operate with the Court in.the orderly and pure 
administration of justice. 

Per Woodroffe, J.—If a person becomes a leggi 
practitioner, and holds himself out for and accepts 
employment, he becomes an officer in a judictal 
system in which his. position,*rights and duties 
and the authótity t$ whith he is subject are deter- 
mined. He cannot act or combitfe with others to 
act against such authority. He cannot join in 
‘an action to boycott the Court or any particular 
judge because of any grievancs, read or 


. pleged, 
whether tquching the Courts or of a politicgl or 


other character. 

Itis open to any legal pyon for reasons 
personal to hirgself, to refuse practisein a par- 
ticular Court or Defore a particular Judge. But 
he can ofly adopt this course either by refusing 
briefs in such Court, or before Such Judge, or if 
he has accepted a brief or vakalatnama, by first 
properly discharging himself on due notice to the 
client and in the lager case to the Court. But 
concerted action by a whole body of legal practi- 
tioners to boycott a Judge or Court in protest 
against an allegefl wrong of one of its members or 
in respect of its conduct of the administration of 
justice generally is fot permissible, because the Bar 
in any such case cannot constitute itself an author- 
ity to adjudge on such greivance and its duty is 
not to impede the administration .of justice. by 
collective abstention frons Court, but to make its, 
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"represestation through (if there be-one) its "Assotla- 
tion to; the High Court which has supérintendence 


, ain such.fhiatters.. 


A. Pleader cannot be charged with grossly im- 
proper professional conduct because by reason of 
circumstances not under his control, he was pre- 
vented. from doing a,duty towards his client. 
T It would not be possible to charge a legal prac- 
titiorfer with grossly improper conduct if he omit- 
ted to carry out his duty to his client bv reasoffof his 
genuine fear of any real and substantial injury; 
physical or otherwise, to himself or family. Nor 
would it make any difference if such fear were in 
fact; unfounded if, in fact, it was sincerely enter- 

ained. ^ - ^ ^ cx E 

Per Mookerjee, J.—The failure of a Pleader to 
appear to conduct the case before he has discharged 
himself in the manner prescribed by law, unless 
such failure can be justified, renders him liable to 
disciplinary action by the Court. It is not ptactic- 
able to have a complete, enumeration of justifying 
circumstances which must necessarily depend upon 
the facts of each case. It may be successfully 
urged as a justifying reason for failure to attend 
to a case, that the absence was in fact due to over- 
riding pressure of circumstances beyond the control 
of the Pleader; notwitlistanding an -honest desire 
ox his parf to perform-his duty towards his client 


- and towards the Court. 


A Pleader is more than a mere agent or servant of 
his client. -He is also an officer of the Court, and as 
Such he owes the duty of good faith and honourable 
dealing to the Courts before which he practises his 
profession. : ELA EN : 

Any attempt on the part of a Pleader to boycott 
the Courts or to obstruct the administration of 
justice by a resort to any form of device, consti- 
tutes ground for disbarment or suspension. € 
EMPEROR v. RAJANI KANYA BOSE, 35 C. L. J. 356; 
a6 C. W. N. 589; 49 C. 732; (1922) A I.R (C) 
515; 24. CR. L. J. 33 81 


- ss. 18 (b)s (D, 14 (e) — Court subofdinate to 
€ High Court— Additiohal Distric? Magistrate— 
~ Report of misconduct through Sessions Judge 
: ` legality of. Rodi 
: The Coust of an Adtüitional District Magistrate 
is a Cogrt sabordifiate to the High Court within 
the meaning of section 14 of the Legal Practitioners 
Act. Where an Additional District Magistrate 
is invested with all the powers of a District Magis- 
trate under the Criminal Procedure Code he is 





~ competent to draw up a chargé against a Legal 


Practitioner alleging misconduct within*the terms 
of secti8ns x3 (b) and 13 (f) of the Act, and to for- 
ward his report under section 14 (c) to the High 
Court. It is not essential, however, that the re- 
port should be submitted to the High Court direct, 
it can be properly submitted through the Sessions 
Judge. G MonINDRA Lar Roy, dn the mattey of, 
27 C. W. N, 88; (1922) A. I. R. (Œ) 550; 24 Ct. L. 
Je 209 M 673 

s. 14, inquiry under— Court, jurisdiction of. 
t-The inquiry contemplated by section 14 of the. 
Legel Practitieners Act can only be made by the 
Court in which the raiscotiduct is alleged. - A Court 





e putin theappeal L SHABADAT v. HUKAM SINGH, 


superior to that- Court has no jurisdiction to hold 
such an ‘inquiry. Pat MANAZIR-UL-HUQ v. EM: 
PEROR, 4 P. L. T. 07. (1923) Pat. 45; (1923) A. I: 
R. (PA) 185; 24°Cr. L. J. 239 208 
Letters Patent (Lahore) cl. 10—Order™ refusing 
. to set aside dismissal of appeal inedefault, guhe- 
. they judgment—Discretion of Couri— Interfer- 
ENCE. ' E 

` ån order of a Single Judge refusifig ta set aside 
an order dismissing an appeal in default is a 
+ judgment" within the meaning of clause ro 
of the Letters. Patent of the Lahore High*Court 
and is appealable under that clause.. ü 

. The discretion exercised by a Single Judge in 
refusing to set aside an order dismissing' an appeal 
in default cannot be interfered with in an appeal 
under the Letters Patent merely on the ground 
that the case appears to be a fit one gor restoration. 
L NANAK CHAND v. SAJJAD HUSSAIN e .- : 


Limitation Act (IX of 1908), s. 5, applicatión of— 
>` Appeal under special enactment. 

Section 5 of the Limitation Act cannot be-uti- 
lised by an Appellate Court in dealing with an 
appeal under a special enactment. M .MrirroR 


- Moreen HAJEE, Inve, 43 M.I. J. 561; 16.1. 


W. 764; (1923) A I. R, (M.) 95; 24 Cn. : Ie J. 89. 


i -217 
e s, 5— Court Fees Aci (VII of 1870), ss. 4, 
28— Appeal, presentation of—Copy of order 


appealed against unstamped—Delay in filing 
< appeal—Sufficient cause — Negligence of clerk— 
Duty of . Counsel. AD. 
. Having regard to tlie provisions o£ sections 4 


“and 28 of the Court Fees Act an appeal cannot 


be regarded as having been validly presented if 
the copy of the order appealed against is. not 
properly stamped. 7 


. . e. 
¿ It-is the duty of Counsel when filing an appeal ẹ 


to see that all documents which require a stamp 
are properly stamped. He cannot shelter himself 
behind his clerk and. if his clerk has been guilty 
of any carelessness he is responsible for it. 
. Where an appealis returned as incomplete and 
is again fided after the expiry of limitation, it is 
not.a sufficient cause for admitting it within- the 
meaning of sect®n 5 of the Limitation Act, that 
the mistake was made by the Counsel's clerk who 


" - < . .490 

—— 8, 9, Sch. I, Art. 185—Alorigage—Siit, fer 
. shossession— Limitation. ; ; 
Defendant cxecuted a deed of possessory 
mortgage in favour of plaintiff in 1894, 
Out of the morigage-money a sunm. af Rs. 5co 
was left wit the mortgagee to pay oif a prior 
mortgage which was without possession. There 
was a clause in this mortgage entitling the mort- 
62 ee to claim possession in the event of a 
efault in payment. The mortgagee failed 
te make the payment and tHe prior mortgagee 
obtained a decree for pessession in 1903, in exc- 
cution of which he obtained possession of the mort- 
gaged property. In 1917 defendant paid off the 
prior mortgafe and took possession of the land. 
in 1918 Plaintiff brought a suit for possession as 
mortgagee on payment of Ra. 500:. suet, 


1 e t 
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: Held, (ty that, inasmuch as on the date of the, 
execution of the plaintiff's mortgage the mort- 
gaged property was in the possession of the mort- 


_gagor, time began: to run against the mortgagee | 


from that date; - 

, @) that elimitation T begun to rn, the: 
rere fact that possession of tie mortgaged property 
was subsequently taken by the prior mortgügee 
did not stop it from running: . 

‘ (3) that the period during which the pe 
mortgagee had remained in possession could not 
be'eXcluded from the computation of the period 
of Jimitation prescribed for the suit, inasmuch as 
no sich ground of suspension or extension was 
récognised in’ the Timitation Act; 

(4) that, therefore, the suit was barred by 
T: under Art. 13 5 oi Schedule I, to the Limita- 
tion Act. . 

"No suspension or-extension of limitation is allow- 
uble less it is provided in the Limitation Act.’ 
L HUKAM, CHAND v. SHAHAB Din, 4.90 . 495 
ss. 12, 19— Acknowledgment— Limitation, 
^ computation of — Exclusion: ‘of day of signature of 


i 
See ial 





acknowledgment. 
“The word “time” in section 19, and the word . 
day” in section 12 of the Limitation Act have 


the same meaning. 

‘In computing the period of limitation for &- 
shit under section 19 of the Lintitation Act for a 
debt acknowledged in. writing. the ‘day on which | 
the acknowledgment was signed must be excluded | 
under section 12 of the same Act. N JAINARAYAN | 
É'APU 0. VITHOBA, (1 923) A. I. R. (N.) 143 556 


Sno "sg, 18—Fraud—Civil Procedure Code 
. (Act: V of 1908), O. KAI, v, go— Execution - 
sale—Sale confirmed — Application: to set aside. 

: sæe— Fraud— Limitation., - 

Under section 18 of the Limitation Act- 
where: irregularities affecting the validity of. 
an execution sale have, by the frand of the decree- ' 
holder or.third parties, been kept concealed from. 
the judgment-debtor, the judgment-debtor is, 
ontitled, whether the sale has been confirmed or 
not, to make, as against the pérson gwilty of the 
fraud or accessory thereto, such- application, if 
any, under O. XXI, r. 9o, 9 Civil -Procedure 
Code, as he may be entitled to make, and his time, 
for máking it will be computed from the times, 
when the fraud first became known to him. The 





confirmation of the sale cannot be allowed to be, 


used as a shield for the fraud by which the Ceurt 
has been induced to make the: sale itseli A 
SHEO RAM KOERI v. IKRAMUNNISSA BIBI, 51 A. 
I. J- 176; (1923) A. I. R: (A) 282; 45 A. 316 
8.:19— Hindu joint family 
mentby one member, whether binding on others. 
_An acknowledgment made by a member of a. 
joint Hindu family, whois not the- manager pf; 
the.family, is.not binding on the other.members 
of the family, except those who claim: through hem, 
far insfance; liis ‘sons. ; ir RAM KISHAN v. HIRDE. 
RAM, (923) IR. (L.135 : i0 787. 
Lib . 90— Payment. within period. of. limita. 
"ion--Suatement © after. 
--Fimitation, éxtension of. - 
A payment whether towaids Aa or princi- 
e 
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631. 


< expiry » . Hh mitation — 


pal by a debtor befote the expiry of the beriod PS. 
limitation extends -the period of limitation under - 
section 20 of the Limitation Act, even-thongh the 
Written Statement as to payment is made ‘after the 
expiry of the -period. *of limitation. N- Ram- 


PRASHAD y. BANSILAL, 19 N. L. Ra G; (1923) A. 
17 


I. R. (N.) 117. 


Sch. I, -Art. 1, applicability of--Order - 

refusing to investigate claim to attached pe 
—Suit-to establish tille— Limitali On. - 

The peiod of limitation prescribed by Ari. erc 


of Schedule I to the Limitation. Act, is applicable . ' 


to-a suit to establish a right to property attached . 


in esecution ofa decree brought after disallowance, . 


without investigation, of an objection to such 


attachment. No NARSAYYA v; LAXMINARAYAN, 
19 N. L. R. 34; (1923) A. I. R. (N.) 187 404 
SN Arts.- 12, 144 — Exécution of decree | 

—Sal: of houses occupisd by noh-brobvisior— 


” Suit by probvislovs to wsccuer sie — Limilaticn. 

"Article 12 of Schedule I to the Limitatión Act 
applies only - 19 the parties 
sale. 


Where the piaintift.i ina silit for possession of prop- - 


erty sold in execution of a decree, is the original. . 
owner of the property and was nota ‘patty to the 
decree under which the sale took place, nor a re- 
presentative of any of the parties, he 15 entitled 
to ignore the sale altogether; and his .suit is 
governed by Art. t4p- and not by Ait. 12 of 
Schedule T, to the Limitation Act. 

The site under the house ofa non- “Proprietor _ 
in a village ordinaril y belongs to the proprietc-s 
and its sale without the consent n the pue ALY - 
body is void. i 

A suit by the proprietors to recover possession 
of a site sold in execution of a decree against a 
non-proprietor, to which the plaintifs, were not 
parties would, therefore, be governed by  A*:, 
144 and not by Att. r2 oi Sehedule 1. o she 








Limitaoz Act. L AZIM KH4Nv. KARIM 899. 
-* Art.® 80 * f agir—, ife grant— Pre- : 
- sunpuon-—Itcswmplion of life jagir, sui for ` 


` m LONDON. 

"Unless clear words indifating a different inten-: 
stion appear in the instrument, a® Jag *grant- 
conveys only an estate for life. ng 

A suit for the resumption of a life jagir must, ' 
under Art.-r3o of Schedule is the Limitagion 
Act, be brought. within twelve years of the death 
ot ihe grantees Pat ,GuRU MAHADEO ASRAM 
PRASHAD SAHI v. e] AGATRAJ KUER s^ «p 9 


` Arts. 30, 151—~Suiz 

way for damages for shor: “J 

applicable—Commencement of limitation, 

-A short delivery of goods is equivalent to loss ° 
of the portiog undelivered. "Tnerefore, a suit 
aginst a Railway Company for damages for short 
delivery is governed by Art. 300f Schedule I to the. 


— e— 


Limitation Act, eid time begins to run from the ; 
. date when the 


short delivery was made. 


RAMESHWAR DAS. MALI RAM v. E. I. Ry, Co, 
LTD, PL T 331 (1223) A..L..R. (Pat. 298° 
Ld e "eS "505: 
5 e #4 
e e e 


io -an "auctione ' 


against Rails: 
delivery — Limitation | 
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"4 Sch. I, Apt. 49—Possession taken for-. The cause of action for such a suit arises and 
-cibly by unsuccessful party—Declarvatory suíit—' time begins to run not from the date of the receipt, 
Limitatibu—— Criminal Procedure (ode (Act V. of the profits by the defendants but from the time 


of 1898), s. 145— Order passed against ead of 
joint Hindu family. whether binding on family.. 
Where proceedings under section 145, Criminal 


Procedure Code, end in an order maintaining the 


possession of a person in certain property, his 
opponent can sue for recovery of possession of the 
property in dispute within tInee years from theWate 
of the order, under Art. 47, Schedule I to the 
Liufltation Act; and it is not open to han to en- 
large that period of limitation by taking tle law 
into his own hauds and forcibly ejecting the person 
in possession and then bringing a suit, not for re. 
covery of possession of the property but for a de- 
claration that he is the owner in possession of the 
property in dispute, 

.An order under section r45, Critninal Procedure 
Code, passed against the head of a joint Hindu 
family, is binding on the whole family, whether 
it. was passed against him in his personal capacity 
or as the managing member of the family. A 
RAMSAEAI v. BINOD BEHARI GHOSE, 21 A. L. T, 





"102; (1923) A. I. R. (&.) x51; 45 A. 306 402 
— Arts. 61, 85, applicability of— 
‘Mutual, oben and current account, meaning 


of. ! ; 
In order to prove a mutual, open and current 
account under Art. 85 of Sch. I to the Limita-. 


tion Act, it is sufficient to prove mutual dealings 


- between the parties creating mutual duties or 


réciprocal demands on either side. 


A person was appointed the agent of a mosque 


under a karar authorising him to collect dues 
payable to the mosque, pay the outgoings, take 
his remuneration, advance monies of his own 
to the mosque whenever necessary and 
keep an account.of all transactions. In a suit 
by the agent for money mainly made up of advances 
made by him to or for the benefit of the mosque: 
Held, that the obligations being mutufi and 
the dealings reciprocal, thePacco&nt w&s a mutual, 
open end current*® account to which the proper 
Article to apply was not 61 but 85 of Schedule Ito 
the Limitatien Act. M KuouNHIKUTTIALI v: KUN- 
HAMMADe44 M. L. J? 1847 17 L. W. 243; (1923) 
M. W.4N. 81; (1923) A. I. R. (M) 278 | 466 
- — Arts. 62, 109, 120, 187— Hindu 
joint family—Partition in status — Subsequent 
"collection by some m@mbers of profits and out- 
- standings——Suit for account and delivery of plaint- 
Ms dhare— Limitation—Cause of actions 
` By th® Full Bfnch.—Wüere “members of a 
Hindu co-parcenary have divided in. status but 
have not effected an actual partition by metes 
and bounds, and some of the members collect 
thereafter the rents and outst&ndings due to the 
family, a suit for account and delivery of his share 
by a co-sharer plaintiff is governed by Art. 120 
of the Limitation Act, or by Art. 89 if the facts 
estabkish that the persons whoe collected acted 
with the consent, express or implied of the other 
co sharers so as to constitute them their arents 
To swch a suit ,neitber Art, 62, Iog or 127 is 
applicable, e 





. receive and would be acting on that authority on. 


of demand and refusal or from the time when the 

defendants asserted a hostile title to the know-, 
ledge of the plaintiff. ecc 

. Per Schwabe, C. J.—1f the facts be that fhe. 
moneys, and rents and profits were received with 

the eonsent of all concerned by the varioug persons , 
in possession pending final settlement by division, 

then, in the absence of evidence to the contrary, . 
each of such persons should be considered ae re-: 


ceiving as agent for himself and his co-owners; , 


he would have authority, express or implied, *o 


behalf of the co owners and not on his own behalf 


adversely to them. In such a case a suit for an . 
account against the persons who made the collec- | 


tions would be: governed by Art. 89 of thg Limi- 
tation Act. e 

Per Kumaraswami Sasiyi, Jf.—1n a suit for 
partition where a claim is made for an accounf 
being taken ef the moveable properties, outstandings 
aud collections made by a member in respect of 
prqperties in which the parties were once joint but 


became subsequently separate.in status the proper. 
. Article to apply is Art.120 of the Limitation Act., 


The period of limitation will run from the demand 
of the share by thg plaintiff or the refusal by de- 
fendant. The receipt by a co-tenant is not 
wrongful and, consequently, his possession cannot be 
wrongful till he refuses to deliver the share of the 
co-tenant he has réceived or sets up a hostile title 
to the knowledge of the co-sharer. ame 

A mere separation in status cannot by itself 
make possession by one member hostile to the 
others or by itself amount to an ouster.’ 

Per Devadoss, ].—The position of the members 
of a Hindu joint family after division in status 
and before division of property by metes and 
bounds or allocation or collection of outstandings 
is not the same in all cases. . Each case will depend: 
upon the intention and conduct of the members, 

The principle applicable to such cases may be 
put thus: * 

If A collects what belongs to B, knowing that 
ít belongs to B, he*is absolutely liable to B for the 


amount collected without deduction for expenses,. 


Charges, &c., and loss by theft cannot be pleaded 
in bar of B's claim. A has no duty to collect 
B's money and being a volunteer cannot claim 
an afcount. Where A and B are jointly entitied 
to a specific sum, if A collects the whole without 
being B's agent implied or express, there is a pre- 
sumption that he does so for B's use and Art. 62 
would apply. „Where 4 and B are entitled to 
several outstandings and .4 collects some and B 
collects the others before they aye allocated to A 
oreB, neither A nor B can be said to collect for. 
the other's use and a suit for accopnt is the proper 
forf oi action and Art. 62 would not apply. 


M YERUKOLA V. YERUKOLA, (1922) M. W. N. 215; . 


30 M. L. T. 279; 42 M. L. J. 507; 15 L. W, 5951 
1922) A. I. R, (M) 150; 45 M. 648 177 


— ——— — Art, 85—M uiual, open and current 
. account, A "PME 
: 25 $e 
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"+e * H e . = > * 
~ An open accoynt is one which is continuous 


4 


L4 


or current, uninterrupted or unclosed by settle- 
ment or otherwise, consisting of a series of transac- 
tions. An account current isan open or running 
account between two or more parties, or, an ac- 
count which contains items between the parties 
from which the balance due to one of them is, or, 


P 


“tan be, ascertained. 


Mutual accounts are such as consist of reciprocity 
of dealings between the parties, and do not embrace 


“those haying ¢tems on one side only, though made 


up of debits and credits. 

An account under which one party has merely 
received and paid monies on account of the other, 
is not a mutual account, properly so-called. Each 


: pafty must receive and pay on account of the other. 


a 


A. shifting balance, sometimes in favour of one 
side; sometimes in favour of the other, is a test of 
mutuality, but its absence is not conclusive proof 


-against mutuality. 


'a mutual account in which there 


The ere circumstance that on one solitary 
occasign there was a sum to the credit of the 
defendants in the books of the plaintiffs does 
not -make the account between the parties 
have been 


reciprocal demands between the parties. 


‘Where a plaintiff makes cash advances tosa 
defendant and also makes purchases on his behalf 
and the latter consigns goods to the former for 
sale om commission and interest is charged both 
on the credit and debit side, the account between 


“the parties is a mutual, open and current account 


$ 


within the meaning of Art. 85 of Schedule I to the 
Limitation Act. L ABDUL Hag v. Firm SHIVJI 
RAM-KHEM CHAND,.(1922) A. I. R. (L.)338 269 


Sch. I, Art. 120 See MONEY WRONGLY 





RECOVERED UNDER AUTHORITY OF DECREE 42 
—— —————-— Art. 194, applicability of. See 
MUHAMMADAN LAW—Wakf 646 

e. à 
Art. 184, applicability of—Morigage 





— Transferee with notice, position of. . 
A transferee from a mortgagee who claims 


: to be the owner of the property, must, in order 


to avail himself of Art. 134 of Schedule I to 


, the Limitation Act, show that he neMher had 
knowledge nor reason to believe that his transferor's : 


title -in the property transferred was not a full 


, JHARAP Rat v. JAINT RAI ` 


: proprietary one. If it can be shown that a trans- 
- feree from a mortgagee knew that the title of his 
- transferor was not free from doubt and such 
: transferee took no steps to clear up that doubt, 


- WALA RAM, (1923) A. L, R, {L-) 219 977 





Burden of proof." 


— Arts. 142, 144— Adverse possession— 





e 
— Seh. I, Arfs. 144, 143— Morigage— Re- 
demptoin ‘by co-morigagor—Suit by ce sharer to 
recover his share—Limitation— Adverse posses- 

sion, X : 9 

Art. 148 e Schedule,I to the Limitation 
Act reférs only to a suit against a mortgagee and 
has no application to a suit against a charge-hold- 
er, ; | - 

A co-mortgagor rededtning the whole mortgage 
does not become a mortgagee of the poréion re- 
deemed belonging to other co-owners but becomes 
mely a charge-holder. | A suit by one of the 
other co-owners to recover his share of the property 
on paynfent of his share of the charge is governed 
by Art. x44 and not by Art. 148 of Schedule I to 
the Limitation Act. i 

The rule that, ordinarily,one co-sharer cannot 
hold adversely against another co-sharer proceeds 


. upon a rebuttable presumptiou that the co-sharer 


* 


: Art. 134 would not apply. L Sri RAM v. MAr- | 


ln a suit for recovery of immoveable property. ` 


‘where the plaintiff, alleges dispossession by the 


defendant it is Art. 142 of Schedule I to the Limitas ` 


: tion Act that applies and not . Art. 144. 
. Possession which can be referred to lawful title 
- Should be so referred. ‘Therefore, where there is 
nothiug to show the unlawful ouster of the plaiutiff 
. from the fand, his suit for possession must fail. A 


1088 - 


in exclusive possession is holding on behalf of the 
other  co-sharers, This presumption is re- 
butted when it is shown .that the co-sharer -in 
possession denies the right of the other co-sharers 
to enter into joint possession until they have 
paid to him their share !of a charge upon the 
property which he has defrayed. L WAZIR v. 
GIRDHARI, (1923) A. I. Re (L.) 311 847 


Limitation and Code of Civil Procedure (Amend- 
ment Act (XXVI of 1920), applicability of— 
Abatement of appeal—Death taking place before 
commencement of Act, | l 
The provisions of Act XXVI of 1920 regarding 

the abatement of appeals are not meant to apply 

only to cases where the deaths have occurred after 
the coming into force ‘of that Act, viz, rst 

January 1921. | : 
In the Central Provinces there is no hardship in 

applying the provisions of Act XXVI of 1920 as 

regards abatement of «appeals, to cases of deaths 
occurring before the date of coming into operation 
of the said Actas it was published in these Prd. 
vinces more than three months before the date of 

its comyig into force. N NIMgaA v. J ANKI, (1923) 

A. I. R. (N) $66 a e, 6 

Madras Abkari Act (I of 1886), $ 55 (2)—'"Pos- 
session,” meaning of. ~ 
The term ‘ possession" inssection 55 (2) of the 

Madras Abkari Act means actuale and not construc- 

five, possession, Consequently, only those fersons 

who are in*actual possession of contraband liquor 
without a license are punishable under the section, 

M J AYARAMULU 7. EMPEROR, $922) M. W. N. 5%; 

16 L. W. 496; mel. L. T. 310; 43 M. L. J. 5531 

45 M. 842, (1923) A. I. R. (M.) 50; 24 CR. 

152 ° e 504 


5 . 
. Madras High Court Insolvency Rules, rr. 188, 136 


— Costs in insolvency proceedings — English Law. 

"Under rr. 133 and 136 of the Madras Hi8h Court 
Insolvency Rules, in®all insolvency proceedings, 
unless an order is made to the contrary, the success- 
ful party is entitd only to! half the ordinary fees 
allowed on the Original Side, whetherthe costa 
are directed to be pajd out of the insolvent's estage* 
or by a third party. -~ | , 

The rule under the English Bankruptcy Law 
which allows full costs in cases in which. proceeg- 

n e. 
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ings are between thé ‘Official Assignée and. third 
parties «annot be imported into cases ‘governed 
by the. Madras 9eInsolvency Rules. M OFFICIAL 
ASSIGNHE OF MADRAS v, DoRAIAPPA AIYAR; 17 
L.W.350; 44 M. L. Ja 411; 32eM TL. T. 172: 
(1923) M. W. N 359° j C 056 
Madras Local Boards 

Sch. X,r.40—Taluk Board—Election of [yes 

sident -— Cuigiing PrBsident, term of, extension oj 


they persena' designata ox Court — Finalis. of 
orders deciding election disputes. .. ` 
è Section 57 of the Madras Local Boards 
the Rules for decidin® election 
which provide that the 


‘disputes 
Judge are “final,” 


of the District 


A. District Tudge acting under the Rules framed 
"Act for decision of election disputes 
tendence of the High Court in 


. jurisdiction. . . 
.. , When jurisdiction 


its -revisional 


the ordinary procedure of that Tribunal When 


Tribunalis to determine such matters as a Court. 


. The party who contends that the matters referred 
to the Tribunal were not referred to it as a Court | 


- of Law must make good that'position. In such 


b 
- 


e 
* 
* 


cases the jurisdiction of the Tribunal. is enlarged 


the right of appeal from its decision, remain the 


` sanie. ` 


e 
“dule X ofthe Madras Local Boards Act of 1920 is > 
` to extend the term of office of the outgoing Presi- 

` dent ofa 'TalukeBoard as such till the election ` 
` or appointmept of a : 


` 


The legal effect of 1ule 10 of the Rulesin Sche- 


Sew resident ‘under the 
new Act, and not to extend the President's term 
of office or a member of the Board, 

When 4 section sdys that a certain arder shall 
beefigal @ only” means andintends that it shall 


“nek be open to appeal, and the intention is nob 
“to take away the revisional powérs:- Finality 
' gin be attached qu to orders passed with juris- 


e. 
- L. Jex; (1923) M. W. Ne 133" (C923) A. I. RUM ) 


diction, as those passed without jurisdiction are 
‘in reality nnullities. M RAMSSÉÍMI GoUNDER-v. 
MUTHU'VELAPPA GOoUNDER, 16 I, Wa 848; 44 M, 


(19€ 089 


“Madra? Sub-Division of Zemindari Act (I of 1876), . 


ss. 6, 8— Permanenily seblled estate — Ownership 


of portion transferred — Separate registration and a 


t 


assessinent—Decr et. 


9 - 
Against a person who. has*become the owner’ 

e " 
:ef:a portion of a pernianently settled 


estate, 


` the Zemindar is entitled to'a decree for separate 


registration and assessment of that portion, and 
-the: decree cannot be refused on the ground that 
.9. wes wes ve 


1 
Aet'(XIV of 1920), ss. 57, 199, . 


done _ 


utider section 199 of the Madras Local Boards. ee Eri ds POPE 
is not a: 
“persona designata" but a Civil Court exercising : 
judicial functions and is subject to the superin- . 


1 ; ig RE A : '* whether i 
but all the incidents of such jurisdiction, including | Wener i 


` alive or destroy it. 


"199 


.2 -+ * * a 
t it will result in imposing a'new burden-on tite lad. 
- MINNGANTI RAJAH GOPAL Rao v. CBELIKANI ` 
:-VEN " ATASURYA Rao, 1 


70. W. 6744 M. Le J. 64 
(1923):A. I. R. (M.) 368 T T 0 


TA Q 
: Madras Town Nuisances Aet (III of 1889), s.3-(12), 


offence under, whethezy cognizutle by Bench of 
Honorary Magisii ates. E r i 
Inasmuch as an offence under section 3 (12) 


: of thé Madras T Nui i 
— District Judge conducting election inquiry. whe- - adras town Nuisances Act falls, within 


clause. (2) of r. 1 of the Rules for the guidance 
of*Honorary Magistrates, a Bencle of Honorary 
Magistrates has power to entertain a ‘complaint 


` in respect of such am offence. M RAMASAMI CHÈT- 
. TIAR 7. MUTHUVELU MUDALI, 16 L. W.. 542; 31 
.decisions : 
prohibit , 
‘only a right of appeal to the High Court and do - 
uot bar aright of revision ; when revisional powérs | 
`“ are intended to be. taken away it must be 
* by express words to that effect. 


M. L.-T. 420; 45 M. 843; (1923) M. Wa N. 57: 
(1923) A..Il. R. M.) 191; 24 CR. L. J. x1o .. e288 
Money wrongly vecovered under authority of decree 
. — Proper vemedy--Suit— Limitation ` Act (IX of 
1908), Sch, 11, Avi. IZO, :.: 7; 2° 210 1 
For the refund of money. wrongly recovered 
remedy 
is a regular:suit and the limitation for sych suit 
is six years under Art, 120 of Schedule I to the 
Limitation Act. N LAXMAN 9. BISRAM. BIRJU, 
(1923)-À. I; R: (N.) 94 $us 42 


3 ; Py . | -— Sub i oe ; SE f EM 
is given to a Court, without . Mortgage— Subrogation — Intention mG ples 
defining t@e procedure to be followed it willattract - 


applicable, 


- Where there is nothiug on the record to show 


e LI Ld 
(€: : bah ecd en . "that a subsequent mortgagee who paid of ricr 
any existing Tribunal is given a right to determine . 1 PAGAN pan A Due 
. certain matters, the presumption is that that - 


charge on.the paoperty intended to keep it alive 
for his benefit, the prior charge must be deemed to 


` have been extinguished on payment. 


In a Court of Equity, it has always been 
-held that the mere fact of a charge 
been paid off does not 
is 


“maen. 


On ‘the other hand, when. the 


"owner of an estate, in fee, orin tail, pays .offa 
' charge, the presumption is the other way, but ia 


either case the person paying off.the charge can, 
by expressly dgclaringíhis intention, either keep it 
If there is no reason for 
keeping it alive, then, especially in the case of an 


“owner in fee, Equity will in the absence of any 
' declaration of intention, destroy it, but if there be 
‘any reason for keeping -it alive, such as the 


éxistence of another incumbranee, Equity will not 
"destroy it, Pat JAt PRAGASH SINGH y. RUPMANJ- 
ARI DASI, 4 P. L. T. 91; (1923) A. I. R. ary 
i Er O 
—— ——  (wsufructuary) of ‘sir land — Separate 
"covenant to pay interest if possession not given 
— Possession never given — Redemption — Interest 
covenanted for, whether payable. : 
Where a usufriuctuary mogtgage of sir land. is 


* executed with a further separate covenant that 
“if possession is not given to the mortgagee the prin- 
‘cipal mortgage-money shall be re-paid with interest 


at-a fixed wate, and possession is not given in fact, 


- 


^ + 


*&17T4^—7 


*, 
Á 


Vol, 7t fe, 


Mortgage—con cld. 


the mortgagor cannof be allowed to redeem the 
mortgage without paying the interest which he 
had covenanted to pay in case of his failure to 
give possession. A JANKI RAM v. MISRI Lay, 
(1923) A. I. R. (A.) 377 382 


Mortgage with possession— Agreement by- mori- 
gaggr to fayefixed sum for expenses to be incur- 
-- ved by mortgagee, validity of— Fixed payments in 
- espect of variable charge—Tendev— Format 
lender, when fnnecessary. | * 
There is nothing to prevent a mortgagor from 
entering into an agreement to pay the mortgagee a 
fixed stm for certain expenses to be incurred by 
the latter when in possession of the property 
mortgaged to him. Such an agreement merely 
provides for “a fixed payment in respect of a variable 
charge and is valid even though the amount is 
not fixed so as to prejudice the mortgagee. 
The practice gf the Courts is not to xequire a 
party to make a formal tender where from the 
facts it @ppears the tender would have been a 
mere form and that the party to whom it was 
made would have refused to accept the money. 
P C CHALIKANI VENKATARAYANIM GARU ov: 
VENKATASUBADRAYAMMA JAGAPATI, 17 L. W. 383; 
(1923) A. I. R. (P. C.) 26; 32 M. L. T. 70; 44 
L. J. 631125 Bom, L. R. 541; 46 M. 108 


Mortgage-decree — Execution — Option of decree- 
holder to proceed against any of morigaged prop- 
erties—Subsequent purchaser of equity of redemp- 
tion, rights of— Coniribulion, suit Jfor— Rateablz 

| dis-ribution— Execution proceedings. 

The holder of a mortgage-decree has the conduct 
of the sale and is entitled to execute the decree 
against any of the mortgaged properties he pleases, 
and if any question of equity arises between the 
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e  Mortgagee— Lien. 
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Pesh Lok NATU v. THAKAR DAS : > 


Muhammadan Law—Muhammadans, who, are— 
| Ahmadiyas, wheiher Mussulmans— Penal Code 


9 ii : o' s A 
a im@stgagee may subsist for 
Such portion of the consideration as h-s passed. . 
20 . 


(Act XL°V of 1860), ss. 79, 494— Bigamy— , 


Muhammadan joining -Ahmadiya sect, whether 
becomes apostate—— Wife of convert  v9-marrying, 
whether commits offence of *bigamy— Good faith, 
plea of —Mens rea, absencelof, whether good defegce.. 
The Ahmadees are a sect of Mussulmans, and. a 
Mussulfian who joins the Ahmadee faith does 
not become a murtad or apostate. 

The wife 9f a person who joins the 
sect and re-marries during the lifetime of her first 
husband without obtaining a divorce from him. 
commits the offence of bigamy punishable under. 
Section 494, Indian Penal Code., 

The plea of good faith and absence of mens rea 
is not a proper defence to a charge of bigamy. . The 
fact that tbe accused acted in good faith’ and 
ignorance of law is no answer to'the charge; though 


it may be considered in mitigation of sentence.. 


Per Krishnan, J.—The Ahmadiyas areonly a 
reformed sect of Muhammadans, M NARANTA- 
KATH ÁVULLAH V. PARAKKAL MAMMY, (1922) M. 


M.e W. N. 662; 16 L. W. 626; 43 M. L. J. 663; (1923) 
1086 A.I R.(M.) 171: 45 M. 9867 24 CR. L. J 65 


sI? 





Dower-— Remission—— Burdew 
°` —Marz-ul-maut— Pregnancy. é 
When a claim for dower is metby the reply 
that the dower has been remitted, it is for the per- 
‘son who claims dower to prove that the alleged 
remission was vitiated because it was made by a 
person suffering by mortal illness. M" 
It is not the Muhammadan Law that a woman 
who is pregnant is.considered to be suffering from 
a mortal disease. According to that law the 


decree-holder and the persons to whom the equity danger does not begin until the pains of labour 


of redefiption in the mortgaged properties, or in 
Suy * of them, may have subsequently become 
. vested, that'equity can only be enforced by an 

independent suit for contribution and not iu pro- 
ceedings for execution. Each parcel of the mort- 
gaged properties is liable rateably to its value, and 
the principle applies' with equal force where the 
mortgagee himself buys the.equity of redemption 


begin. Therefore, to apply the doctrine of marz- 
wui-maut to the relinquishment of her dower 


by a woman, it is essential to establish that-the * 


relinquishment was made after the pains. had 

come on. @A SHAMSHUL HASAN y. SYED HASAN, 

(1923) A. I. R. (A.) 163 ° s 296 
— Gift— Delivery of possession. 

In order fo complete a gift under Muhammadfn 





in one or more of such parcels or relpases any. part Law the donor must, even if only for a time, aban- 


of the security, but an enquiry as to rateable dis- 
tribution of mortgage-debt cannot be-made in exe- 
cution proceedings without serious complica- 
tions; therefore, the equity must be left to be 
worked out in a properly constituted suit between 


don possession of the property gifted: In favour, of 
‘tie donee. ` MR er ae 

Where, hoWever, the donor and the donee fre 
present on the premises and an intention on-the 


part of the donor to transfer b$s been unequivd® 


the parties. Pat SARJU Lan v Balj NATH PRASAD* cally manifested,ene formal entry by the donee 


SINGH, (1923) PAT. 6; (1923) A. I. R (PaT.) «1 


26 

Mortgage-deed—— Execution, proof of. 

Per Devadoss, J.—It is open to éhe. High 
Court to find that the execution of a mortgage 
was witnessed by the attesting witnesses even 

“though they may not speak to the fact, if there 
is other and satisfagtory evidence on record to 


or actual physical departufe of the donor is neces- » 


sary to complete the®ift..ePat DA&PHEROO MIAN 
v. BANGALI MALI, 4 P. L 1,307 ` . 897 
—— ——- Marriage— Apostacy, effect of. 


A Muhammadan marriage is dissolved fy the 


apostacy of either the? husband or the wife. 
e The question to be determined in such‘ cases 
is not whether the ajoption of the new religion, by 


show that the attesting witnesses did witness the ® the alleged apostate is efficacious or not, but 


execution. M Kuruxunpr Sama Rao v. 
FIRM OF MARWADI VANNAPI VAJINJI, (1922) M. 
W. N 708; 43 M. L. J. 745; (1923) A. I. R. (M) 36; 
e2 M. L.T.9 17 L.W. O61; 46 M., 64 — a 153 
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whether or not he has renounced the Muham, * 


madan religion. L BAKHO v LAL . 880 
Marz-ul-maut—Pregnancy. See MUHAM- 


" MADAN LAW-—DOWER: , 99 
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of proof 
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Muhammadin Law —contd,, ua "JMühammadanLaw—concld. — = lw 
"y Pre-emption. See PREEMPTION 818 settlor for the purposes he has declared and. not 
o Talab-pistish had (2nd demand), require- merely such portion of it as will suffice to produce 


ments of. 

In making the affirmatory demand (Talab- 
a-islishhad), it is necessary to call*upon. the 
witnesses who accompany the pre-emptor to 
the premises to bear witness to the fact that- 
the immediate demand (Talab--mawasibat) had 
alregdy been made. The mere making of the 
Talab-i~istishhad in the presence of the witnesses, 
in-~whose presence the Talab-i-mawasibat w& made, 
is not a sufficient compliance with the require- 

ents of the Muhammadan Law. A®Sapig Arr 
v ABDUL BAGI KHAN, 21 A, L. J. 109; (1923) 
A. I. R, (AJ) 251 460 


Shiah ( £mamiía) sect—-Succession—Dargh- 
ter's descendants and collaterals— Direct heir dis- 
qualified —Succession of next heir, whether barred 
— Construction of documeni—Deed of wakf— 


* 
quae 





- “Heir,” meaning of. - 


Under the Shiah Law daughter's children and 
‘descendants are not excluded from inheritance 
in favour of agnatic collaterals; nor does 
a disqualifying ‘cause which excludes the direct 
heir from taking the inheritance form a bar, under 
the Muhammadan Law, to the succession of the 
next heir, the heir presumptive. 


A. walffnama executed by a Mussulman belong- , 


ing to the Shiah (Imamia) sect, after declaring a 
certain individual to be the muiwalli of the dedicat- 
ed property proceeded, .''In the case of the dedth 


‘or dismissal of the mutwallt, if any heir belonging 


to the Imamia sect and competent enough to ad- 
minister the wakf property be not left to the mut- 
walli, selection shall be made of a competent per- 
son from among the heirs of me, the executant.” 
The mutwalli died and was succeeded in the office 
by his widow. The widow too died, survived 
by a daughter and a grand-daughter. The daugh- 
was found to be on compos mentis and the 
plaintiff, a son ofthe author of the wakf, claimed 
that, as the direct heir to the widow was insane 
and incompeteat, the governance of the wakf 
“kad passed to the life o® the filedicator: 
e Hel, dismfssiug the chaim, that under the wakf- 
nama so long as the deceased mutWun. ert an heir 
‘competent to inherifto him and otherwise qualified 
ta aglmimister the wakf, the office of mutwalli could 
ngt revert to the dedicator's heirs and that the won] 
* heir" used in the wakfnama was not ccnfined 
estictly to a person entitled to take in direct 
succession to the deceased mutwalli. PO AKHTARI 
BEGAM v. DILJAN ALI, (19237 A. I. R. (P. C.) 1x; 
2 M. L. T 180; 45 M.°L. J 4193 ° 621 
s Wali, incidents of— Provision for benefit 
of setllor's family, effect of —M ortgage for purposes 
foreggn to waki—Morigagee, claim by, nature of 
—Limilahon Act (IX of 1908), Sch, I, Art. 
134, applicability of. 


Under the Muhanimadan Lgw the moment a” 
wakf is created allrights of property pass out of e 


e the wakf and vest in God Almighty. The curator, 


ewhether called mutwalli or sajjadanashin, 
. other name, is merely a manager. 

Where a valid wakf is created, the whole prop- 

*rty dedicated passes out of the ownership of the 
a" t 


or by any 


.originally written in «a promi 


the part of the income which he has expressly 
dedicated to pious and charitable purposes. 

Therefore, in the case of a wakf containing a 
provision for the benefit of the family of the: 
settlor, where the wakf propertw is mortgaged 
for purposes foreign to the wakf, the whole mort- 
gage fails, Itcannot, for purposes of enforce- 
ment, be severed into two distirfct charges, one 
declared for pious uses on one part of the prop- 
erty, and another and separate charge declared 
on another part for the uses of the mortgagtr only. 
Nor is the property itself.to be regarded as sever- 
able and chargeable according to the meastre of 
the interest, which the settlors famify may have 
in the rents and profits of the whole. . 

For an advance of money, otherwise than to 
satisfy the legitimate needs and purposes of the 
wakf, no part of the property held in wa is charge- 
able either by the settlor or by the Cgurt. In 
such a case any claim by the person who advances 
money must be in the nature of a claim in personam, 
atid -cannot be secured by holding liable the wakf 
property itself. 


e The period of limitation prescribed by Art. 134 


of Schedule I to the Limitation Act does not apply 
to a wakf. P O ABDUR RAHIM v. NARAYAN DAS 
AURORA, (:923) A. I. R. (P: C) 44717 L. W. 509; 
32 M. L. T. 153: 44 M. L. J. 624; 25 Bom. L R. 
670; (1923) M. W.N. 441 646 
— Widow-—Possession in lieu of dower. 

A Muhammadan widow whose dower remains 
unpaid is entitled to retain possession of the prop- 
erties of her husband which she obtained lawfully 
without force or fraud even though without the 
consent of, or any agreement with, the husband or 





his heirs, L MALAWA RAM. SUNARAN 820 
Will—Legacy to one heir- C9 nsent— 
Burden of proof. * s 


The Muhammadan Law does not allow a testator 
to leave a legacy to any of his heirs unless the other 
heirs agree, but any single heir may so agree as to 
bind his own share, The burden of proving such 
consent is on the legatee. P C SALAYJEE v. 
PATIMA BIBI, (1922) A. I. R. (P. C.) 391; 44 M. 
L. J. 332; 25, BOM. L. R.. 301; 32 M. L. T. 96; 37 
C. L. J. 302; I R. 60; 18 L. W. 44;2 Bur, L. T. 1; 
(1923) M. W. N. 522 798 
Negotiable Instruments Act (XXVI of 1881), ss. 63, 

88—Hundi payable on demand—Preseniment. 

Sections 63 and 83 of the Negotiable Instruments 

“Act do not apply to a kundi payable on demand, 
fnasmuchn as the only presentment necessary in 
the case of a bill payable on demand is presentment 
for payment and not a presentment for acceptance, 
A NANDĶAL u. Firm GURAB RAI-NARAIN Das, 
(1923) A. I. R. (A.) 345 l 610 
—— S, —Pro-nole—e Alteration of name 

originally writien—-Material alteration. 


As a matter of law, the aMeration of the name 
ssory-note, is" a 
material alteration within the meaning of section 
87 of the Negotiable Instruments Act.*e A KAMAL 


KHAN v. KIZAMUDDIN, 2044. L. J. 987; (1925) 
A. I. f. (A) 123°. œ 25448 
d = 
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U. P.'Land Revenue Act (III of 1901), s. 86. 

-— Customary due“ Cess” — Custom— Proof. 

A fixed number of cow-dung cakes and a bundle: 
of chaff, claimed annually by a ze»indav from his 
tenant as a customary due, not connected with 
land, is a ''cess" within the meaning of the second 
part of section 66 of the old Land Revenue Act 
(XIX of 1873), and section 86 of the U. P. Land 
:Revdnue Act (III of 19017). 

A "cess" levied in accordance with village cus- 
tom is only recoverable if recorded by the 
Settlement? Officer and generally and specially 
sanctioned by the Local Government; and the 
per:on,claiming it must prove that in the particu- 
lar case these conditions are fulfilled. 

Ií«he custom of levying such a “cess”? or a cus- 
omary due is recorded by a Settlement Officer, 
it should be recorded in the wajib-ul-arz or the 
Dasturdehi, and notin the jamabandi. However, 
-if it is recorded in the jamabandiit cannot be con- 
sidered as a record of a custom by the Settlement 
-Officer; nor can the Local Government be taken 
t» hav sanctioned it merely because the Settle- 
ment was confirmed by it. 

'The evidence that for 20 or 30 years the zemindar 
has been receiving dues paid by his tenants is 
-insufficient to establish a custom even in a Province 
where a custom need not necessarily be immemo® 
rial. A MUHAMMAD ASGHAR ALI KHAN v. RAM- 
. MON, (1023) A. I. R. (A.) 378 432 


Oaths Act (X of 1878), ss. 8, 9—Special oath— 


Ordinary oath— Agreement to Have suit decided 

on ordinary oath of party, legality of. 

An agreement between the parties to a suit 
-providing that the suit may be decided according 
to the evidence of one of the parties taken on an 
ordinary oath—and not on a special oath within 
the meaning of sections 8 and 9 of the Oaths Act, 
is not without consideration or illegal. A KESRO 
RAM 9, PEARE LAR, 21 A. L. J. 209 761 


eOrdfi Agreement fo lease— Unregistered document 
executed subsequcntly—Oval evidence, admissi- 
bility of, to prove oral agreement. 
. An unregistered deed of lease cannot be given 
‘in evidence in -proof of the terms of the lease and 
Mts existence excludes all extrinsic evidence on the 
» point. Oral evidence of the execution ef such a 
document is admissible in proof of the oral agree- 
anent to lease made before the efecution of the 
document, in order to support a claim for specific 
performance of the oralagreement, N CHAGAN- 
LALY. KASHIRAM, (1923) A. I. R. (N.) 76 33 
-Oudh Estates—Sunonary Settlements of 1856 and 
1858— Propriclary title—Grant— Absolute estate 
— Succession — Personal law—Hindu Late— 
. Mitakshara— Alienation — Mortgage by karta 
without legal necessity — Partitlon—Morigage. 
whether operative against karta's share-e Transfer of 
Property Act (1 V of 1882), s..43, application of. 
The first Summary,Settlement of estates in Oudh 
made in 1856 did not finally decide the proprietary, 
title of the persons who had engaged only temporari- 
by to pay a fixed revenue to Government. The 
proprietary rights were seftled by the second Sum- 
mary Setjlement of 1858 and all such rights were 
grants from the Goverument and started fresh 
ə titles to the propert}. These titles Sere not free 


1 e : 
* 


d - °, . 
from the personal law of the grantees as regards, 


succession and title of heirs; and the Sanadg issued 
to emphasize the fact of these grants did not con- 
fer any new rights, but only declared the righta 
erga determited in the Summary Settlement 
of 1858. j i 

The expression '* you arfd.your heirs" in a grant 
is the usual expression for conferring*an absolute 
estate on the grantee, and*where such a grant is 


made it is subject to the personal law of the grentee 
’ as re 


ds succession and title of heirs. 
An absolute grant to a person governed by the 
Mitakshara Law is self-acquired property in the 
hands of the grantee, but in the hands of his son 

it becomes joint ancestral property of the'family. 
If the karta of a joint Hindu family mortgages 
.the joint family property witheut legal necessity, 
the mortgage is void for want of the mortgagor's 
title, But if during the period of the mortgage 
the property is partitioned and a certain 
comes to the mortgagor, the principle of section 
43, Transfer of Property Act, applies and the mort- 
gage operates on that share of the mortgagor. 
O RAM RATAN v. GANGA BUKHSH SINGH, a & 


A. L. R. 222 81. 


Oudh Estates Act (I of 1869)—Widow, succession 
to— Reversioner, status of. P 
Under the Oudh Estates Act the succession to 

collaterals of a Hindu deceased male^hokler opens 

on the death of his widow just as under the Hindu 

Law, aud inasmuch as a reversioner has no more 

than an expectancy, he has no interest which he is 

competent to transfer or bind. PO HanNATK 

KUER v. INDAR BAHADUR SINGH, (1922) A. I. R. 

(P. C.) 403; 9 O. & A. L. R. (P. C.) 270; 9 O. L. J. 

652; 44 M. L. J. 489; 37 C. L. J. 346; 45 A. : 79629. 

Partition Act IV of 1899), ss. 2, 8, applications, 
under— Proper time. i 
The various provisions of the Partition Act 

indicate that, if any. action can be taken under 

the Act, it can only be taken in the Court of first 
instance before a decree for partition has been 
actually made. A ter a deoree for partition has 

been confirmed by the lower Appellate Court, a 

co-sharer canu®t avail hifiself of the provisions 

of sections 2and 3 of the Parfition Act, and 
ask the final Court of Appeal to do for him wat 
the Court might have donesif he had guoved it 

when the case was under trial. 4 AR Hao v. 

MOTI Lan, (1923) A. 1. R. (A) 293 "i 3 

Partition proceedings — Compromise eff:cied ponding 
proceedings— Compromise given effect to by 
Revenue Court and acted upo® bv parties. * 
An agreezmenf ef partition, if acted upon, is 


admissible «end binding, tven if it is unstamped 9 


and unregistered, anf a pasty to it eannot be allow- 
ed to resile from it. A Sita RAM v. Har SAHAI 
619 

Partition suit — Final decree not appealed afainst.— 
Appeal—against preiminury decree, tf mams 

tainalie. . i | i 
An appeal agaitet a preliminary decree in a suit 
for partition presented after the passing of a final 
decree in the suit is mot maintainable unless thee 
is also an appeal against the final decree C Mano. 
HAR PaSHAKAR v, HARAN CHANDRA KARMAKAR $90. 


share. 
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es Partnerghip —Death of pariner— Suyuwira - part Penal Code— ontd. i P s 
ners, whether gan sue jr debts—Contract | Act ® > ' . A MN. 
e (IX of 1872), s. 45, applicability of. --- -° ^ — im itself an offezce distinct from the im nal 
e - -Debts due to trading partnerships stand ón a ‘offence which these persozs egree and 'ntend to 
‘different footing from debts due under ofdinary c mnt. M Matar VENKANNA, In ve, 17 L.W. 
See and when eas of the eee in à firm 451; 24 CR. L. J. 114; 46 M, 257 | - BAR 
+ dies the surviving partners can stlefordhe recovery — - ; ET 
of the debts due to the firin without making the = s, 149— Unlawful assembly Br deri ip 
: legal representatives of the deceased partner parties - offender convicted of one off vie iiie 2n 8 
‘to the sui? — Section,45. 0f the Contract Act has (oH whether can be comvided of amother 
‘no applicability to such cases. M CHAND Oj ence. : 
D. Madr, CHAND, (1923) A I. "m a mid 951 , Where the principal offender.,of an unlawful 
Penal Code (Act XLV of- 18601, ss-96, 97999, 141 “Assembly is convicted of one offente, the re- 
— Rigat of private defence of person—LHExient of ‘maining members of that assembly cannot be 
e vight—-Force to be used— Unlawfulg assembly— -convicted of another offence. Pat Ram PRASAD 
E Distinction between “enforcing” and “maintain- SINGH v. EMPEROR, I Pat. 753; 4 P.L. T. 213; 
< dng” right. | "(1923) A. I. R. (Pat) 50; 24 CR. Li J. 65 . e 118 
.' The accused, who were- in peaceful possession ————— 5, 182— False report to Polige—Motwe— 
-of their laud, afprebeuded, from their past ex- Offence. T rH 
` perience that at some time or another the complain- Accused made a report to the Police. that his 
aut's party would make an attempt to seize the -horse had strayed, when, as a matter of fact, he 
land by force. Therefore, when they weut to -had previously sold it to anothfr, who in. turn 
plough their land they took- the precaution to had sold it to a third person; the report was made 
_ “take with them- their /ashis to protect themselves “to enable him to make a false charge ag@inst this 
-as well as their property, and as they were fewer last person, and this he subsequently made: | 
in number-than the complainant’s party, they Held, that an offence under section 182 of the 
also took the precaution to see that the men work- Penal Code was ‘made out, as in making the report | 
ing in the neighbouring fields were also armed the accused clearly gave false information to the 
with /athis, so that, if necessary, thev could come “Police which he knew to be false and that he knew 
to their assistance. They did not know on what  thatit waslikely that he would thereby cause the 
day theyemight be attacked, One day, when they ẹ Police Authorities, if they found the horse answering 
‘were engaged in ploughing their land, they were to his description, to take it from the possession of 
suddenly set upon by the complainant’s party, its rightful owner. A INCHA RAM v. EMPEROR, 44 
who attacked them with Jathis causing injuries A. 647 (1922) A. I. R. (A) 272: 24 CR. L. J, S8 
to all of them, and who, but for their leader being aP » 216 
grievously injured, would have persisted in the ss. 282, 985 — Counlerfeiting coin — Pos- 
attack-until they had recovered possession of the session of implements for c unterfeiting— Sepa. 
Jand.' A large number of thé complainant's party rale sentences. . T 
„got hurt in the fight: 2 - Where a person is convicted of counterfeiting 
Held, that the accused were protected by both ^ coin and also of having in his possession implements , 
clauses of section 97, Indian Penal Code, as they -and materials for the purpose of using them for 
had a right to defend their persons as well as their counterfeiting, separate sentences under secálon 
property against the complainants,’ who com- 232 dnd 235 of the Penal Code cannot be passe 
mitted or attempted to commit the offence of upon him, inasmuch as the possession of the imple- 
criminal trespass. . ments and materials is part and parcel of the 
There is a distinction between *'enfórcing" a transaction of counterfeiting, L BisHaN Das 
: right and “ P uU Å ase in * v. EMPEROR, 5 I. L. J. 272; 24 Ct. L. J. 236 - . 700 
: If a man is"entitled to protect his own life b e sARY MCA 
udug a lathi, it is kap ei to weigh the force ot — ss. 300, Ta » ts 20 sois Ead Wife dise 
the blowg which he*uscs for that purpose, as it homicide nolgamounting 0 MU : 
i id. im “ > n iudi covered in flagrante delicto with another man— 
is said, ig ''gdiden scales," and to adjudicate EA d sudden : 
with great nicety as to the exact amgunt of force P AOUOCOHOM: d y d. his wife ín flagrante 
which wouid be justified; provided always that When a husban saen s 


— 


45 A. 250 
$ a 


no undue advantage is taken. 


A HiRAv. Empe- 
for, 2, Cr. L. 


; deg; {I 923) A LR. (A) E 


ss. 148, 447— House, trespass? by member 
` of *unlawful *assembip— Composition of offence 

under s. 447—Contriction of accused under s, 143, 
~v legality of. 

In tfe case of a house jrespass by members of 
an unlawful assembly the conviction of the accused 
under section 143 of the Indian, Penal Code is not 
illegal even though the offences under section 447 

¿Had been compounded. 
e The essence of the offense under section 143, 


Indian Penal Code, is the combination of several 
persons, united in the purpose of committing a 


criminal offeuce, aud that purpose constitutes 
s 





delicio with another man, he is deprived of the 

ower of self-control by grave and sudden provo- 
@ation and if he kills the wife in the heat of the 
moment, his case falls within section 300, Excep- 
tion (1) of the Penal Code, and he is guilty of the 
oflence under the first part,oi section 304 and 
not under Yection 302 of the Code. Further, there 
is a very small distinction between the actual sight 
‘ofan adulterous act and the realization of evidence 


* which completely proves the most recent adultery, 


or instance, the feelings of a man who has just seen 
is wife’s paramour leave her room and who finds 
her lying naked on the bed, must be taken to be 
identical with thoseof a man who has seen the 
adultery itsglf. Pesh SHARIF g. EMPEROR, 24 CR. Ii. 
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|———— s. 802 *— Murder — Concerted aitack by 
. armed men— Injuries inflicted resulting in death 

.— Penalty, proper. ` - w+ oce 

Where a number of men atmed with Jathis 
make a concerted attack upon another man and 
practically kill him on the spot, inflicting injuries 
e the head, the result of blows which must 
ave been ‘struck either with the intention to 
kill, or, at any rate, with the intention “to cause 
hurt spch asthe strikers must have known to be 
immineritly likely to result-in the death of the 
pérson struck, the -penalty prescribed by the law 
‘asthe proper penalty in cases of murder should 
be inflicted or the ring-leader, at least, of such an 
fssault. A SrPAHI SINGH v. EMPEROR, 20 Å. Lr; J. 
909; (1923) A. I. R:(A.) 88; 24 CR. L.J. 106; 45 
A. 130 eee: ", 284 
-—-———-s8. 325, 304 — Blow aimed -af woman 
causing death of child—Offence. ^ =o ~ c 

Acgused attempted to enter a house in order to 
beag the owner of the house. The latter's wife, who 
"was carrying her infant in her arms, tried to bar ac- 
cused's passage by shutting the door. The accused 
forced open the door and aimed a Jathi blow at 
the woman which struck the child and killed it. 
-It was foiuid that it was too dark for the accused 





E 
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to have perceived that the woman was carfying | 


a-child y 
. ` Held, (1) that the accused could only be convigted 
of the offence of striking the woman; - i» 
*«.(2) that inasmuch as the accused used a lathi 
„gnd struck the blow with some force he must be 
held to haveintended to cause grievous hurt, 
L DYAL SINGH v. EMPEROR, 24 CR. L. J, 4: 5 
L. L. J. 228 : l |... 188 
—— —— s. 988 — Consiable firing upon rioters 
in flight— Injury caused to constable by rioters in 
' snatching gun away—Self-defence, plea of. 
. eA constable, pursuing a number of rioters in 


* order to arrest them after the riot was over, fired 
* upon them whereupon some of them turned round 


and caused him serious injury in order to snatch 
away his gun, - These were charged with an 
‘offence under section 333 of the Penal Code: ^ 
Held, that, as the constable exceeded his lawful 

iights in firing upon the men, the acoused exercised 
only their right of self-defence in snatching away 
the gun from him and were nof guilty of the offence 
with which they. were charged. L. KHANUN v. EMBEe 
RoR, (1922) A. I. R. (L.) 75; 24 CR. L. J. 201. 065 
~~ 3, 958 — Assault — Search of house by 
. Police Officer outside his Circle — Assault i 
^ prevent search, whether offence. s, 

` Inasmuch as a Sub-Inspector of Police ehas no 
right to enter or attempt to search a house, which 
is‘ situate outside his Circle, if he does so, no 
offence is comihitted if the innigtes assault him 
‘in order to prevent him from entering the house. A 
Pritam LAL v. EMPEROR 996 
Si———~ g, 839— Criminal force, use of, to Police 

. Constable executing warrant—Warrant technically 
^ defective—Offence. e 
. The use of criminal force towards a Police Con- 
stable, acting honestly within the scope of his au- 
thority, to prevent the execution of a warrant con- 


taining a-technital defect, but of Avhich neither he, 


E e. 3 
not the person using such force, had knowledge, 
is an offence punishable under section, 352, Pepab 
Code. A. COKAL V. EMPERORe 20 A. L. J. 921; 
(1923) A. I. R. (A) 87; 24 CR. L. Je 151; 45 A. 
142 e. e. ; 503 
——— — gs. 972; 978 — Age cf girl kidnappcd— 
Prosecuti.n, duty of, 
. Ina trialupon charges under Sections 372 and 
373 of the Penal Code, it is the duiy of the prose. 
cution to prove that the girl is under the age of 
-Igyears, C ABDUL, GAHURv. EMPEROR, 36 C. L.. 
Jj. 152; 26 C. W. N, 972; (1922) A. I. R. (C) 505; 
4 


. 24 CRaL. T. 76 i 


8. 978— Iniention or knowledge — Infer- 
ence from circumstances — Burden of proof — 
Evidence Act (I of 1872), s. 106, Ill (a). 

. Proof of intention or kfhowledge, such as are 

mentioned in section 373 of the Penal Code, 

must be almost entirely a matter of inference from 

circumstances. l l 





^ Where in a prosecution under section of ti 
Penal Code against a woman all he ceca 
stauces go to show that the intention of the accused 
was to employ a girl as a prostitute as soon as she 
was physically ready for the purpose, the burden 
lies upon the woman of proving that she intended 
to wait until.the girl had reached the age of 
majority. Č KHETERMAN: DASI V.eEMPEROR, 35 
C. L. J/451; (t922) A. I. R. 539; (CJ 24 CR. D. J. 
232 


104 ` ; 
ENS S. 978 — T hefi, what constitutes— Removal 

n bona fide assertion of right.” Bi S 
. If there is a taking under a colour of right, cr 
in other words, under a bona fide claim, the taking 
cannot be dishonest or felonious, that jis to say 
it is not theft. It is immaterial whether the claim: 
is. good or bad. g l 


It may be material in considering, as a questi 
of fact, whether the claim was a bona fide rn 
to consider whether or not there was any right at 
all, because the complete absence of tight and 
circumstances, such as the Court would be justi- 
fied in saying could get have led any reesonable 
man to a belief tt he had aright, would becogent 
matters to consider in arriving at the cogclusion 
whether the claim was a bona fide claim or not. 

A certain kind oí long gtags growing in a village. 
tank used to be divided. among €he preprietors 
One ofthe latter sold his land to.accused. The 





latter asserted his right to a share in the grass* 


but his vendor and the other -proprietors-donicc 
this right, (When the us Lam tele ac 
accused removed a portion of it, and it was rot 
found*that the, portion removed was in, excess cf 
‘the share claimed bhim: | Es ELS 
. Held, that the removal being under a bong 
fide claim the accused could not. be held to have 
M SRINIVASALU REDDIAR v: GOVINDA GOUNDAN 
17l. W. 104; 44 M. L.J. 138; 11923) M. W.N? 
182; 32 M. Ll. T. 153; (1923) A, IR. (M ) 239; 24 
Cr. L. j. 254° ] "OM 
—— 88. 373, 447, 511—~- Intention to commail 
thefi— Tres ba8s— Altembpt, e - | 

' Accused was caught at. night in the vicinity of 





some cattle which were tethered on complainant -- 
" .* 


eot . © 
8 «e z > 
°° e e ^ : ° ex. ue ° * » | ; i ° I 
tri$8 ° - INDIA a: : SON 
a E E" "d a s.t t "iod 
Penal a rpntd: 7 Penal Code—coxncid, ee e 
rabi pe near whick complainant aud his brother In order to establish an offence ander ie 
jer sleeping: . , - . ^ — tion it is n : 
. Held, tifat it could reasonably be inferred that saty us A p A AE pr tier oad 
accused intended to commit theft and was, there- paration should be five or more in Saas Shae 
fore, guilty of the offence of crimjnal trespass, jt ig necessaty to prove that the raid for which they 
but that he could not be held guilty of an #ttempt were making preparation was to be comniitted 
to commit theft. L NAURANGA v. EMPEROR ` 792 - by five or more persons. Otherwise, it would 
—— — — 88. 884, 885—Picketiing of shop—Levy of not be dacoity but merely robbery, and mere pre- 
` fine—Loss in trade and profiis—Offence—Picket-  pnaration for committing robbery, unless it ends 
ting, when criminal. - : ; . in an actual attempt, is not punishable by law. 
Where a person causes loss in trade and profits Pesh Kuw AJA HASSAN v. EMPEROR, 24 CR. L 
‘to a trader by picketting bis SAO and ns Mm i 36 » 24 CR. A à 
to pay a fine for persisting in the sale of foreign ss. 411. 414. joinder 
< : : : i ; ; of charges under, 
goods, he is guilty of extortion and may $e con-- legality of See CS Rus Mana a oF 214 
victed under section 384 or 385 of the Penal Code, | s. 457— House irespass for theft, charge 
E e e 15 Il. only di alih ian rien ` of —Conviclion for house trespass with othgr object 
a 5 Bi S uc am pum) 5 : Noe rn — Charge, amendment of — Prejudice to accused. 
an cr 8 UR avis ae uu Hee Aithough it cannot be laid down as a gencral 
timate E | TEREA WÉ aan He aka aid rule that in allcasesa prosecution for house tres- ` 
out to him that in his own advantage he sho pass with the alleged object of thefgmust fail if 
not follow a certain course and the fear of it would ‘hat object is not proved yet when a char®e has 
es pa injury Ries UE of ka -been definitely framed in which theft is al@ged 
iia u m en bus pt "n ng v sica) th the accused cannot be convicted of house-trespass 
~ another bos ; oyco afr T Pousi E with some other object without an amendment of 
‘boycotting is apt to proceed from ostracism to: fhe original charge, unless the Court is satisfied 
active annoyance and when the active annoyance that he has not in any.way been prejudiced in his 
Peers known, in many mug que ee egi defence by the omission to amend the charge. € 
in boduy injury, a man who is türealened wi HAJARI Sonar v. EMPEROR, 26 C. W. N. 344; 24 
picketting is ppt in fear of injury within the meaning -CR L. J. 119 "o4 
of section 385 of the Penal Code... A CHATURBHUJ  "9'""' 8. 494 —Bigamy-—Good faith ple of— 
v. EMPEROR, 20 A. L. J. 1005; 11923) A. I. R. (AJ Mens rea, absenfe of, whether good defence, 
118; 9 0., & A. L. R. (A.) 146; 45 A. 137. 110 See MUHAMMADAN LAW ^ 27 65. - 
~ §, 881— Dacoity— Robbery with violence. zig 494 — Die ay == indu aid 
Taking the words of section 391 of the Penal Code Tu Samy jue d 
i e Pd dos si Ld japa E ue A Hindu marriage tainted by fraud is a voidable 
c n E Stig ORE y transaction, but it is binding until it js set aside 
VR, id vk is Go En dence diat fve ES by a.competent Court. Unless it is declared to 
e : be invalid, it can sustain an indictment for bicainy. 
more persons combined together to rob the L GAJJA NAND v. EMPEROR, (1922) A, I R. 3 
complainant with violence, and. the evidence 139; 24 CR. I, J '8 PACHASI der dies Y 
merely shows that three of the accused stood IN PA vROM Js ug : * 
by And encouraged three others who were making  -Pleadings— Appeal, second— Acquiescence— Ques- * 
-a sort of raid on the complainants’ property, and, tion of fact or law. 
‘when the latter tried to re-take what -was faken The tindings ot a lower Appellate Court are . 
froni him, tried to prevent him from retaking the final upon the facts from which acquiesence might 
property, there is mo prima facie case to go toa or might not be inferred.’ But acquiescence is 
Jury om a charge of dacóity and an order of com- -not a questid of fact, but of legal inference from 
mitment tothe Sessions og such evidence is illegal, ‘the facts so-found. N SHANKER v. RANGUBAI- 942 
^CM NARAMBAN? In reals L. W. 552; 11922) M.W.N. - l EM E i 
326, (1922p A. - R. (M.) 195; 24 Cr. L: J. 2659 877 *-—— — New point in appeal. R 
e, 8. s, 899— Preparation for dacoily—BNMrepara- “A Court of Appeal will not allow a new point 
thon, whether must be by five cy more accused — tobe raised, if it involves the determination of 
e Evédence of previous aonduct of accused, admis- questions of fact. A new point may be allowed 





sibility of — Evidence Act (I of 138253)e s. 15. 

. Were in a trial upon a chagge under section 399 
of the Pengl Code the accused plead that their pre- 
sence at a particular spot, armed aud in company 
was accidental and innocent it is open to the prose- 
cution to refsut the plea, and section 15 of the Evi- 
dence Act admits the production of any evidence 
which would determine the construction to be placed 
upon the acts of the accused which én themselves 
might or might not be preparatioif for dacoity, 
and *evidence that one or more members. of the 
gang Had been concerned in previous and similar 
offences committed at the same place is admissible 


for the purpose. 
E E . 


f : 
e e. E 











to begraised by a party for the first time in appeal 


«Or secound appeal, if it is a pure question of law 


and does not take his opponent by surprise. But 
‘the. position is very difierent when the new plea 
raises a question of fact or mixed question of fact 
and law. OSE ARY OF STATE FOR INDIA p. 
UPENDRA NARAIN Roy, 36 C. L. J. 335; (1923) 
A.J. R- (€) 247 ..  ,849 
—— —— — Suit for ejectment of tenant—Dental of 

pleintiff's title —Tenancy not probed— Ownership 

found in:plaintiff—Decree*for ejeotinent, whether 


may be passed — Fraudulent transfer — Fraud 
carried out — Advantage of one’s own trata ~ 
Estoppet, 9 ° : 
d e . a "P 
. 
. ° 
e » Py ? 


e s ee e 

ps é | , ii ` l 4 
Wi t5. n GENERAL INDEX. 8 . * I, 
Pleadings—concid, l à 4 Pre-emption—contd.. iD p : e 


“ Where in a suit for ejectment of a tenant the 
defendant denies the title of the plaintiff to the 
property, the latter, if he proves his ownership, is 
entitled to a decree for ejectment even thouzu he 
fails to prove the specific tenancy set up by him, 
as in such a case the defendant cannot be said to 
have been jaken by surprise. 

f an owner of a certain property transfers it 
fraudulently in order to defeat his creditis and 
thus succeeds in compounding the claims of all 
his creditors for much smaller amounts than they 


were entitled to, he is precluded. from subsequently , 


putting forward his own title to the property by 
taking advantage of his own fraud. A LACHMAN 
I94s v. MULCHAND : 441 
Pledge-«Pledgee, rights of —Sub-pledge. 
: A pledgee has a perfect legal right to deal with 
the pledged property in any manner he chooses, 
so long as he is within the rights that a bailee 
can exercist as regards bailed property. 

the absence of a condition to the contrary 


“in the contract of pledge, it is quite open to a 


pledgee to make a sub-pledge of the pledged prop. 
erty. O SARJU PRASAD v. EMPEROR, 9 O. L. J- 
421; (1922) A. I. R. (0.) 280; 26 O. C. 4; 24 Cr. L. 

10 8 


Precedents— Punjab rulings, breference of, to Phose 


of other High Courts. 

In the North-West Frontier Province therg is 
invariably’ a presumption that Punjab rulings 
should be followed in preference to-those of the 
United Provinces Pesh Aya RAM v. PARSHOTAM 
LAY 145 
Pre-emption— Custom — Wajib-ul-arz, interpreta- 

' Hon of —''Haq-i-shufa jaiz hai, " meaning of. 

A recital in a wajib-ul-arz that *'hag-i-shufa. 
jaiz hai”, only menus that the right of pre-emption 
can be usserted according to Muhammadan Law 
but it do:s not show that the custom of pre-emp- 


etion obtainsin the village. A SuvAM LAL v. PADAM 


«SINGH, (1923) A. I. R. (A.) 296 1025 
—— ————-Decree ordering payment out of Court — 
. Payment in Treasury without informing Court— 
. Decree whether complied with. 

In a.pre-emption suit a decree was obtained 
and the plaintiff was to pay to the defendant 
within thirty days a specified sum ; in the event of 
the. latter refusing to accep® the money when 
tendered, the plaintiff was given the option -o$ 
depositing it in Court. The plaintiff did not tender 
the money out of Court. -The defendant, well 
witiin the period limitei by the decree, applied 
to the Court that the plaintiff was presené with 
the money and that he might be asked to make 
the payment. The plaintiff, however, Was not 
to be found when called but he deposited the 
money, which fie had been orderegl to pay ou: of 
Court, in the Treasury on the same day, without 
iatorming the Court of the deposit or asking it to 
issue notice to- t .e defendant that the mo :ey was 
ly ng to his y pus in the Treasury : 3 

Held, that there had not been any effectivegcom- 
pliance with the provésions of the: de ree.. A AJU- 
DHIA PRASAD v. GOBIND PRASAD,21 A. L. J. 63; 
(1925) A. I. R. (A) 250; 45 A. 276 1084 
i : Mokarcari iani — Muliunmnaiim Law, 
` Thereis no right of pre-emption in mékarrari land, 





— 


.PRASAR SINGH, (1923) PAT. 22; 


+ 

Unless the proprietary pussassion is transfe&red, 
the right of pre-emption does not accsue. » 

The law of pre-emption® is foun'ed on the 
supposed necessities of a Muhammadan family 
arisingQout @f their minute sub-division and 
inter-division of ancestral property. It is, there- 
fore, purely a creature of the Muhammadan Law, 
and, as the exercise gf the righ? is adverse to 
public interest, the Courts are not disposed to 
recognise this 
thg Muhammadan Law, or beyond the 'decision 
of the Courts. Pat DRIRAKSHAN SINGH v. TRILOKI 


(1923) A. y E 

(Pat) 217 318 

— ——— Partition, perfeci—Hissadar in villace— 
Pre-emp‘ion of sile in different mahal, ^ | 

After a perfect partition, * person who is merely - 

a hissadar in the village, has nd right to pre-empt 


the sale of a share sold in a mahal in which he im- 


self is not a co-sharer. 
^. After a perfect partition in a village there is no 
community of interest between the co-sharers of one 
mahal and the co-sharers of another mahal, and 
none of them can, in any sense of the word, be 
regarded as a co-sharer of the property of the others. 
A RUP SINGH v. BHULLAN SINGH, 20 A. 1l, J 956 
(1923) A I. R. (A) 52 zn 408 
—— ——— Property  misdescribed in — sale-deed— 
Serai, meaning of—Single buildings whether divi- 
sible as pre-emptive and non-pre-emptive. 3 
Where in a sale-deed property is deliberately 
misdescribed with a view to defeating pre-emp- 
tion, it is permissible to look outside the terms of 
the deed to ascertain its real character, and where 
the property is described as a house which is said 
to be a serai, the mere size of the property would 
not raise the presumption that it is a serai: 
The essentials of a “serai” are that there is 
general access to the interior by the public, and 
that it is used for the temporary accommodation 
of travellers. A building containing rooms let 
out to different persons for extended periods is 
not prima facie a “ serai, and is, therefore, not 
excilded from pre-emptiow as being a “ serai.” 
A single building *ought ordinarily not to be 
divided into pre-emptive afid non-pre-emptive 
portions. It must follow the main charafteristics 
of the whole. If the*principal uge of the build. 
ing is residential, the whol building will be pre- 
emptible, notwithstanding that a small portion 


right beyond the strict dimits of. 


may also be used as a shop. Conversely, if tlice* 


main characteristic is the use of a portion of it 
for a shop the whole Wilding will be ifn.pre- 
emptible - 

Where the shop is*an insignificant portion 4 the 
whole building andef an  ifhiconspicueus descrip- 
tion, and its use as a shop'is .not a permanent 
feature of the building, the property is, for pur- 
poses of pre-emption, indivisible anti must follow 
its main characteristics as residential premises, 
and the whole including the small shop is pre- 
emptible. sh. AYA RAM v. DPARSHOTAM Lar 

: 145 
rigni a enforce, accrual of — Pia empto 
and uindee, rights of, how governed. A 
The right of pre-emption is an antecedent right 








‘and the rights of the parties are governed by thej! 
4 7 e 


9 ev. Fazal, RAHMAN 


. 918; (1923) ALI. R. (A)-57; 45 A. 186 
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Dre-emption-econcid, : Press Act —concld, ts ; hou s 
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ec . 
positions infer se at*the time et à sale, and not by 
something which springs into being for the. first 
time on if sale. ers 
:- Where a sale-deed recites’ that ownership has 
actually pissed from the date of the deed, the 
saie is complete on that date, and the poStpone- 
ment of payment of censideration, though it 
‘may give fisgtdo equities and restrictions in 
‘favour of the vendor, doeg not operate to prevent 
the vendee's proprietary title being . complete, as 


. the mere omission to pay the whole of the con- 


sideration does not necessarily prevent ownersBip 


“from passing. 


 .TBMe right to enforce pre-emption arises * imme 
diately a sale takes.place, subject to the restric- 


tion that the pre-emptor himself must maintain 
his quality as a pre-emptor up to the institution 
"of his suit ; he cannot be prejudiced by the action 


of the vendee subsequent to the sale. This, rule, 


| however, is stibject to the exception whete 4 


Vendee, prior to the institution of a suit ior pre- 
emption re-transfers the property to a person ‘who 


“has equal rights with the plaintiff. Pesh, Aya’ 


RAM v. PARSHOTAM LAL -. 148 
— Sale, involuntary— Right to pre-empi. — 
, A pre-emptor cannot be deprived of his right 
"by the fact that the sale was an involuntary sale. 
“A BIRJ NARAIN RAIv. KEDAR Natu, 20 ME Ji 


— — Sheikhs notified as agriculturists, who are 
| — Conversion -of Sikh to . Islam— Assumplion 
- of tille of Sheikh-— Convert, whether member of 

agircus ural tribe. TE ur ae 

The “Local Government of the’ N.-W. R. 
.Province in notifying the Sheikhs as-members 
.of an -agricultural tribe, intended, by the term 
“Sheikhs,” to designate certain tribes who had been 
settled in those districts under conditions similar 
.to thosé of other tribes and who owned land and 
followed the profession of agriculture; it did not 
intend to include non-agriculturists who became 
“Sheikhs’ by: conversion. A’ Sikh, therefore, 
‘who, on his. conversion to Islam, is given the 
‘honorific title of “Shaikh” docs not thereby tome 
within the notitication and lace himfelf in the 
category of Sheikhs notified as an agricultural 
tribe, so as to entitle him to cláim pre-emption in 





. respect of agrigultural santi. 


Inthe N-W. F. Province Sikhs are not mem- 
bers ‘of au agricultural tribe, Pésh MUAZAM zer 
i “81 
———— guit — Pre-emptav joining as co-plaintiff 
pre@mptor inferior to Bendee—Effect. 

A pre-emptor's suit must fail if*hé joins with 
him$ as co-plaintiff a person having. an Mferior 
right .of $re-emptión to that ofthe vendee. A 
-RAHIMA v, RAZZAK ALL, 21 A. I, J. 184; (1923) 
-A.I.R. (A) 256 `> j | ^ 502 
Press Act (101 1910), s. 4— Article in newspaper, 
. "bjectionable——Good faith of Editor" or ' writer, 


. when material —'' The Government established by 
_ -taw in British India,” meaning *of—'' Section 


of, His Majesty's subjecis," meaning of. . 


in deciding the question whether the words of 
an article published in a newspaper may or may not '. 
dave. 


. 


the tendency to: produce - the ‘ objectionable 
E D S RM SL etl UR eee See! odio at di 


effect described in the vatious clauses of sub-section 
(t) of section 4 of the Press Act, it is immaterial, 
whether the Editor or writer acted in good faith, 
or what was the motive of the writer. Such matters 
are material only in connection with commeitits 
expressing disapproval of the measures of the Gov- 
ernment. Í i i 

‘The-phrase "the Government estaBlished by 
law in British India” includes the colléctive. 
body of men authorised by. law to administer 
executive Government in British Indiaeas dis- 
tinguished from any particular set of ‘administra-. 
tors or individuals administering the country for. 
the time being. A few :olice Officials employéd: 
at a particular station cannot be identified with 
the Government or the general body of nilgrs, nor. 
can these officials, eithér individually or collectively; 
be regarded'as ''the Government established .by. 
law in British India”.  ' = PME 


There is a clear distinction between the ' Govern- 
ment and individual officers ` employed “tinder | 


the Government, words bringing the former SÜinta 
hatred’ or contempt constitute sedition; but siniilar 
words directed against the latter only infringe the 
law’ of ‘libel. . Sn EST d 
"The: expression ''section of His Majesty's sub- 
jectse"" in-clause (c) of section 4.of the Press Act 
signifies a'distinct portion of His Majesty's subjects ^ 
a fortuitous, concourse of one ot'two Inspectors:or 
SubIiispectors and a few Policemen, who happen- 
to be employed at & particular place, cannot be 
desighated 'à section- of His Majesty's' subjects, 
much less. a class thereof L Raj PAL v, 
EMPEROR, 3 L. 405; (1923) A. I. R. (Le) 61; 24 
CR. L. J. 107 . . — 8019 


Principal and ageni—Swi/ for damages—Suit. for 
recovery of money—Suil for accounts— Agent and. 
his representatives, liability of — Limitation appli- 

- cable—Limitation Act (IN of 13908), Sch. ‘el, 
Arts. 62, B9, 90, I15. : í T 
The representatives of a deceased agent are not* 

liable to render an account in the sense in-whieh- 

the agent, had he lived, might have been: called 
upon to do so. The liability to render accounts 
is a personal one attaching to the agent and cannot 

be enforced against his heirs, . 
If, however, the principal can prove that he 

has suffered loss owimg to- the deialcátion or breach 

ei;duty of the agent, the heirs would be liable to 
the extent ot the assets of the deceased agent in 
their hands for theloss occasioned to the principal, 

The burden of proof in such a case rests upon.the 

principal — . a 
A sujt against the representatives of a deceased 

egent to recover damages for loss occasioned to 

the plaintiff by reason of a breach of duty hy the 
deceased agent, is governed  by* "Art. 115 of 

Schedule I to the Limitátion Act, and limitation 

begins to run from the date of the alleged breach. 
A suit against the representatives of a deceased 

agefft to recover monies received by the latter on 
veha of the plaintiff and not accounted foris 
governed by -Art. 62 of Schedule I read with 
section 2 of the Limitation Act, ANE 

A suit by a principal against his agent for the 

recovery of monies received by: the latter on behalf 

z $ e DE weh We cose e be ag ag Be d 
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7 ww e.- * Di yum is at “ 
-of the former and,not accounted tor is governed 


> 


by Art. 83 of Schedule I to the Limitation Act. 
Where the agency is continuous limitation for such | 
a suit commences to run from the date on which 
the agent refuses to account for the monies. 

A suit by a principal against an agent to recover 
damages for loss occasioned to the principal by 
the negligegce or breach of duty: of the agent is 
governed by Art. go of Schedule I to the Limita- 
tion Act, and limitation for such a suit commences 


‘to run fgom the date when the neglect or bueach 


becomes known to the principal.. 
Articles 8g and 99 of Schedule I to 
tion*Act do not apply to suits by a principal 


agginst the representatives of a- deceased. agent. 
a Pa 


. 


4 


RAMESHWAR SINGH v. NARENDRANATH Das, 
916 


Principal and surety— Cange in agreement without 
consent of surety— Discharge of surety. 
"Petitjoners obtained a money decree against 
one and the respondent became surety for the 
payment of the decretal amount by K. At that 
time the entire property of the judgment-debtor 
was under attachment. Subsequently. the judg- 
ment-debtor obtained permission with the consent 
of the decree-holders to effect a private sale or 


(1923) A? I. R..(PAT.) 259 


mortgage of his properties and to pay the proceeds : 
The surety had no knowledge of this: , 


into Court. 
"Held, that a change had been brought about én 
the original agreement to the, prejudice of the 
surety without his consent aud,he was, therefore, 
entitled to be relieved from his. undertaking. L 
DARSHAN RAM-GANESH DAS v. KHAIR DIN-AULAH 
BAKHSH Pe ~ 788 
Surety for amount of’ decree — Prin ipal, 
. death of —Decree against estate —Surezy, hability. 
of. i 
Where a’ surety renders himself liable for any 
decige which might be passed against his principal, 





a tke mere fact that the latter dies before any decree 


* 


- 


b 
we 


iə passed, does not absolve the surety from per- 


forming his contract. L MAULA DAD v. WADHAWA - 


SINGH 48 


Probate and Administration Act (V of 1881), ss. 
58, 57-—" Fixed", meaning of—Railwgy employee 
stationed-for twenty years at one place— Place 
of residence, whether "fixed—gDeceased, leaving 
moveable property Application for Probate— 
Jurisdiction. : e 
‘The word.--‘fixed” in section 56 of the Probate 

and Administration Act does not mean ''perma- 

nent." JM < E 
An employee of a Railway Company had, "f or 

twenty years prior to his death, been stationed at 

a station on the Railway and resided there in 

Railway quarters : Í 

_t Held, that he hdd a fixed abod@e within the 

meaning of section--56 of the Probate and Ad-: 

ministration Act eat. the- station, although he- 


was liable'to be: transferred from-there to atiother~ 


a 


“station. . ` A Ae Pu. ee. Fe cis 
A District Judge has full discretion to entertain 


Loe 


-~ an application for Probate if the deceased has left. 


. R.NG) 145 


some moveable property- within his jurisdiction. 
N GOVIND v. ANANT, 19 N. L. AR. "Tr (1923) A. I.- 
* o $18 


: Probate and Administration Act has 
_ to a criminal prosecution. 


the Limita-. ~ 


——— 





: is : ne 
—g.. 89— Py iiinal Pproceeding-——Deaih of 
*injured pariy-— Abatement, ae ay 
The principle laid down ig section "S9 of the 
no,application 
A ciminal prosecution cannot abate merely 
on account of the death of the injured party. 
L EMPEROR v. MAUJ DIN, 24 CR. Ie J. 29; 4 L. 7 
E ** | 


deine 





$s. 292, 296— Legacy— Vested 

| Mansfer of— Assent of executor. 
Where a Will creates a vested. interest in a legatce 
in the shbject-matter of a legacy, he has a tfans- 
missible interest, subject to the reservation that 
the legacy, whether in his hands or in the hands óf 
his transferee, may be imperilled to the extent 
necessary for the due administration of the estate 
by the executor. , TE 
- As a protection to the executor, the law ordains 
that every legatee, whether general or specific; 
and whether of chattels real or personal, must 
obtain the executor's assent to the legacy before 
his title as legatee can be complete and perfect; 
before such assent, however, the legatee has an 
inchoate right to the legacy such as is transmissible 
to his own personal representatives in case of his 
death ‘before it be paid or delivered; and in the case, 
of the outlawry ot the legatee-it ig subject to 
the forfeiture. 2 
, Though on the assent of the executor, the full 
title passes to the legatee, the assent creates no new. 
title; it merely perfects the title acquired under the. 
Will, and hence if the legacy is void, the assent 
avails nothing. The position cannot consequently 
be maintained that, till the executor has signified. 
his assent, express or implied, the legatee has no- 
interest whatever in the subject-matter of the legacy: 


interest — Legacy, 


~~ 


+ 


Before such assent by the executor, the legacy can- : 


form the subject-matter of a valid mortgage by. 
the legátee. G KHAGENDRA NATH MUKHERJEE v. 
KHETRA NATH PAL, 36 C. J. 215, (1923) A. I. WR. 
(C.) 21; 50 .C. 171 MN . 814. 
Procedgire—Counter-comdlaints— Process issued | in 
ons'and other postporieg till itt. disposal — Revision, . 
"Where, of tko“ counter-qomplaints `” filed 
before a Magistrate; process .is issued i@ one- 
while the other is orderéd to be put up after its 
disposal, the Magistrate does aot cofftraveue any. 


> *rules of procedure and a.High Couft csuifot in- 


ieriere-im fevison with the discretion exércised ' 


by him. Pat.LArnJ]i SINGH v. NAURANGI LAL, 3 ` 


P. I. T. 764° (1922) Pat. 304% 4 U.P. I, R. (Bar) 
112; (1922) AelR. (PAT.) 618; 24 CR. L. J..120948- 
——e Criminal proceedings, institution of %- 
Issue involving hdjudication by Civil Coftrt—Cri- 
_ minal proceedings premature, | l 
-The criminal law ought not .to be sət in- 
motion forthe purpose of adjudicating upòn an 
issue whicli clearly if within the province ot a Civ1 
Court to decide. In such a case the civil adjudica- 
tion should predede, and not succeed, an adjudica- . 
tion by a Criminal Court. Pesi KuHEM Cuayp 
v. EMPEROR, 24 Ca L. J, 245 | 





Hon, record of —Prej udice to accused. 
Though there is no provision, iu the Code of 


'6 e ut 


^" i < 77 
ss. 119, 116—Succession Act (X gf 1865), ` 


: 789 : 
— —— Inspection by Magtstrate— Note of inspec- : 


kr] 


r 


* 


a 


eo. 


- of the accuse@ must be set aside, 
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Procedure— concld. » 


e m z . - . PE * 
Criminal PrBcedure for makim& a local inspection, 
‘or for keeping 4 note of such inspection, if 
emade, a Magistrate must. invariably put on record 
‘a note of his inspection. . 
An accuged is prejudiced in his trial, if the 
Magistrate uses knowledge derived érom a local 
jnspection, without putting a note of such inspec- 
tion on the record. Iin such a case the conviction 
| Pat ATHAR 
HUSSAIN v. EMPEROR, (1052) PAT. 27; (1922)'A. I. 
R. (Pate) 5x; 24 CR. L. J. 234 ` 698 
Proceedings for unprofessional conduct Quasi 
criminal proceedings. 


"NS ue against Pleaders under section 13 
of t i 


e Legal Practitioners Act are quasi-Criminal 
in the sense that they may result in penalties. 
' Quasi-criminal proceedings are not criminal 
proceedings in the senee that all rules of procedure 
applicable in criminal trials are necessarily in force 
in a guasi-criminal proceeding. .: 
: Where itis shown that a Pleader has accepted 
a vakhalatnama in a general and common form 
1nd refused to act, this is sufficient to start a pro- 
"«eding against him under the Legal Practitioners 
M l 


; Proceedings against a Pleader under the Legal 
Practitioners Act are not of a criminal nature. 
They are neither civil suits nor criminel prose- 
cutions. They are special proceedings resulting 
from -the inhgrent'power of the Courts over their 
officers. 
' A Pleader against whom a charge of unprofes- 
sional conduct is brought must be allowed an oppor- . 
tunity of making his defence unless he does not. 
choose to make any. l 
When-in answer to a charge made against a 
' Pleader, a written statement has been filed in a 
proceeding under section 14 of the Legal Practi- 
tioners -Act, it is not obligatory on the Court to 
rule out all conceivable hypothetical grounds, 
which could have been, but had not been, set up 
in answer. The justice of the case may ordinarily: 
be tuet, if the enquiry proceeds on the basis of the 
charge and the answer. C EMPEROR v. RAJANI 
Kanta BOSE, 35 C. . J. 356; 26 C. W. N, 589; 49 
€. 732; (1922) A. I. R. (C.) 815; a4 CR. T. 33 81 


Pro-naje, suit on— Execution admitied— Considera- ' 
. ion — Burden of proof. 
"When a defendant adiuits the execution of a 

pro-note gndepleads want of, consideration -the 

onus ie on him to substantiate his plea. L 


* MUHAMMAD Hussain V. RAM LAT, 25 L.L. J. 198 
78 


^ 


Provincial 


Insolvency’ Aet (V gf 1990) ss. 3 
i y 75 (L)— Subordinate Couri invested with insol- 
‘dency ysis Ya Appeal, hether "Hes to 

‘District Court, ~ wa 

The provisions of an Act conferring jurisdiction 
for“ a partigular purpose cannot by implication 
affect or modify the provisionseof an Act creating 
a status for general purposes. 

‘Although the Provincial Insolvenoy Act ot 1920 
provides that so far as original próteedings under 
it are concerned a Subordinate Court specially 
invested with insolvency jutisdiftion shall exer-- 
cise it concurrently with the District Court, yet 


QA . d / 


r = we 


„$ | e 
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Přovincial Insolvency Act—concld, 


4.3 


Ld 
an appeal from the decision of such a Subcrdinate 


Court lies to the District Court." N MADHORAO v. | 
37 


Naco, (1923) A. I. R. (N.) 80 
————— $8. 4 Title, question’ of— Decision by 
Insolvency Court, finality of. ‘ 


The decision of an Insolvency Court, on a question . 


of title relating to any property attached by the 
Keceiver as the property of an insolvent, is final, 
and the matter cannot be re-agitated if the Civfl 
Court, yen if the Insolvency Court permits the 
claimant to do so. A Basra BEG&M v. SHEO 
NARAtN, (1923) A. I. R. (A.) 293 * 979. 
— —— §, BB F'raudulent transfer, annulment of 
(o Reseiver nol af pointed. . 
Proceedings to annul a transfer, under section 
53 of the Provincial Insolvency Act, should. Me. 
taken in the name of the Receiver, but where no 
Receiver is appointed the Insolvency Court can 


itself move on the matter being brought to its ` 


notice by any of the creditors. . 

A person impeaching a transaction ufder section 
53 of the Act has only-to prove that it took place 
within two years of the insolvency of the transftror, 
and when this has been done the onus is shifted 


on to the transferee to establish the bona fides of - 


the transaction which he seeks to maintain. N 
BANSILALU. RANGLAL, 19 N. I. R. 32; (1921) 
A. P R. (N.) 161 i : 418 


Provincial Small Cause Courts Act (IX of 1887), 
-œ 17 (1) Prov.— Application for restoration — Un- 
registered bond ofeimmoveable property given on 
date of'abplication— Cash security deposited next 
day, whether sufficient compliance with proviso. 

It is not a sufficient compliance with the fequire- 
ments of the law if the applicant files with his 
application for restoration an uuregistered, and, 
therefore, invalid security-bond, purporting to 
hypothecate immoveable property, and the next 
day on being directed by the Court deposits the 


amount in cash. A Baptu SINGH v. Panyu. > 
SINGH, 21 À.I.].173. 90.- & A. LR. (&.) 4335. 9. 
474° - 


(1923) A. I. R. (A.) 270 
— — S, 25, Sch. II, Art. 35 (i) — Plea of want 
of jurisdiction not taken in lower Court — High 
Court, whether, bound to entertain—Suit for 
damages for trees wrongfully cut—Defendant 
ue as his ‘own—- Application of Art. 
35 uj. MC i 
If a plea of waft of jurisdiction is not taken 
*düring the trial of a suit in the Small Cause Court, 
the High Court is not bound to’ entertain it in the 
exercise of its powers under section 25 of the Pro- 
vincial Small Cause Courts Act, : 
Where ina suit for damages for trees wrongfully 
cut, the defendant pleads that the trees are his 
own property and not the pfoperty of the plaintiff, 


the case is not covered by the epuer men- — 


tioned in An. 35 (31), of the Second | Schedule 
to -the Small Cause Courts Act. 


FAI, v. MADAN MOHAN, 2r A. L, Ja 213 645. 


—w-————- Sch. II, Art. 18—Swuit to claim “cess” asc 


customary due— Nature of suit —é' C ss” "s. wai," 
‘“@amabandi,” meaning of, | 
A. suit for: recovery of a "cess" as a_customar 


due, aud not as originating from a contract, is 


covered by cave 13 of the Second Schedule to Act 
» e * ee 
s 
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Provi&cial Small Cause Courts Act—concld. e 


IX of 1887 and, therefore, is not a Small Cause 
suit. an g 

The words “cess”, “siwai”, and “jamabandi” 
explained, A MOHAMMAD ASGHAR ALI KHAN v. 
RAMMON, (1923) A. I. R. (A.) 378 482 
Sch. II, Art. 49— Two persons mortgag- 

Sng property belonging to one of them— Joint 

moriígagors'"— Personal liability. Ss 

Where two persons join in mortgaging the proper- 
ty belonbing to one of them, they are “joint mort- 
gagors" within the meaning of Art. 42, Schedule II, 
to the Provincial Small Cause Courts Act. 

A mortgage carries with it a personal liability. 
AeAMAR DEO PANDE v, GAYA PANDE 393 
Public Gambling Act (III of 1867)—Criminal Pro- 

cedure Code ( Act V of 1898), s. 562, applicability 

of—Warvrant of arrest and search not addressed 
to any person— Irregularity, 

Section 569, Criminal Procedure Code, has no 
application to offences committed under the 
Publi® Gambling Act, III of 1867. 

A warrant issued under the Public -Gambling_ 
Act, for search and arrest which does not contain 
the name of the person to whom it is issued, and to 
whom authority to make the search and arrest are 
given, is irregular. O EMPEROR v. SHANKAR 
DAYAL, 25 O. C. 111; (1922) A. I. R. (O.) 
9 O. EL. J. 667; 24 CR. L. J. 14 
Punishment— Fine, levy of —Capacity to pay. — 

However, serious may be the offence of which 
an accused person is convicted, a fine should not 
be imposed which it is wholly impossible for him 
to pay without ruining himself and inflicting 

great hardships upon his family. 

' The maximum fine to be imposed upon any 
individual should depend in every case upon his 
position im life and should be within his capacity 
to pgy. aud this more especially because no option 
i» allowed ander the Penal Code and the liability 
to pay the fine is not terminated by the serving 
of a sentence of imprisoument. 

If the offence is of an aggravated type a sentence 
of imprisonment is more suitable than a fine. L 
ABDULLA v. EMPEROR, 5 L. I. J. 271; 24 CR. I. l; 


278 2 
Paniab Excise Act (I of 1914), s. 75— Complaint by 

Police Officer, whether cognitae, 

Inasmuch as ail Inspectors and 
of Police have, by a notification under section 2 ofe 
the Punjab Excise Act, been invested with the 
powers of an Excise Officer of the First Class, a 
Court is competent to take cognizance of a 
complaint of an offence under tbat Act made by 
a Police Inspector. L Nuinmar SINGHU. EMPEROR, 
(1922) A. I. R. 220; 24 CR. L. J. 183 599 
Punjab Land Revehue Act (XVII of 1887), ss. 8 (2), 

lll, 117, 158— Custom- Partition-—Widow— 

. Burden of proof— Question of title—Procedure— 

Civi swii-— Jurisdiction of Civil and Revenue 

Cours, 

Section rır of*the Punjab Land Revenue Act 
merely concedes to a wédow a locus standi before 
a Revenue Officer for claiming, that is, for apply- 
ing for"parütion, which she may or may not be 
entitled to obtaine by virtue of r lifc-estate, 

Where the right of a avidow to obtain® partition 
' djs contested, the proper course for the Reyenue 





224, 


Sub-Inspectors, 


Punjab Land Revenffe Act—Coscld. - 


Officer to adopt is to proceed uuder section ri7* 


of the Punjab Land Revenuf$ Act, and either 
to stay the proceedings for the defermination 
of the guestbn of title by a’competent Court 
or to determine the question himself as if he were 
a Civil Court. 4 

The, mere fact that ahe partition has taken 
place is no sufficient reason for holding that a 
civil suit subsequently instituted to dedide the 
quegsion of title, which has not been disposed of 
during the partition proceedings, is barred. 

Sectiog 3, sub-clause (2) of the Punjab Ind 
Revenue Act, read with section rir of the Punjab 
Land Revenue Act, makes it clear that a widow 
is a joint owner of land though with limited rights 
of ownership, and as such is possessed of a 
statutory right to demand partition. The onus is 
upon the party who disputes her right to, obtain 
partition to prove that such right does not exist. 
L Sant SINGHv. BASANT Kaur, (1923) A. I. R. 
(L.) 81 . 28 
Punjab Municipal Act (III of 1911), ss. 3 (13), 189, 

1938—‘' Street "—'' Accessible to public,” mean- 

ing of— Application for sanction to bwild-—Con- 

ditional sanclion, grant of. 

The expressión ''accessible to the public'' in 
the definition of “street” in section 3 (13) of the 
Punjab Municipal Act does not meatf merely phy- 
sical access, but such access coupled with the right 
of access. ` 

Under section 193 of the Punjab Municipal Act, 


a Municipal Committee can take advantage of an, 


application for sanction to erect a new building 

to attach a condition to this sanction, for instance, 

that an existing wall be removed. L MUNICIPAL 

COMMITTEE, DELHIV ABDUL HUSSAN KHAN 775 

Punjab Pre-emption Act (I of 1913), s, 5. (2)—Shop 
or howse-——Test. 

The question whether a building is a shop or 
residential house for purposes of pre-emption mast 
be decided with reference to the chief or most im- 
portant purpose to which the building is devoted. 

Whéte it was found that two of the principal 
rooms of th building if suit had been converted 
into shops which opened into a regular Bazgr full 
of other shops and had been continuously used as 
such for several years, and that the primary value 

eof the building lay in those shops, the gest of it 
ene neglected and of comparatively insiguificant 
value: 

Held, that the building must be regarded es a 
shop within the meaning of section 5 (2) of the 
Punjab Pre-emption Act and no right of pre-emp- 
tion aro® on a sale of it. L Lay CHAND v, BEGAM, 
3 L. 433; (1923) A. L'R. (L.) 262; 5 L. 14 J. 193 

6 


At 





sion of town—C un! Mandi, Multani Mohalla, 

Lahore City—Sale of site—Owner of building, 

right of, to Drg-empt. EN 

If in a defifite Mohalla or sub-division of a 
town the custom of pre-emption exists it must 
be treated as extsting throughout the who of 
the sub-division. < 

Cnuni Mandi is a part of the Multani Mohalla of 
the Juhore City and a custom of pre-emptign exists 
in that Mohalla. | o- E 15 


ss. 7, 16 (secondly)— Customg—Sub-diwi- 


P4 


- 
- 
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'.Shóp or a house. ^ L ALLAH DIN v. SHA 
OD : 


Punjab Prt-emplion Aot—cowcld, 


= Wherg the site of a buildingis sold the owner of 
„the . building bas a right of pre-emption under 
. section 36 CON) of the Punjab Pre-emption 
. Act irrespective of the fact whether the site is a 
AR SHAH 
893 
————— 8. 80-—Property sold in possession of 
. . vendee before sale~—Physical possession—Limila- 
20 dom» 7 Kf 
- "Where prior to a sale the vendee is in plyysical 
` possession of the property sold as a tenant physical 
possession of the property under the sale cannot 
, be given to him under the-sale within the meaning 
.of.Art. 3o of.the Punjab Pre-emption Act of 
. 1913, and the- property. must be treated. as. not 
admitting of physicel possession being given. In 
"such.a case limitation begins to run from the date 
Of attestation .of mutation. L MISRI KHAN va 
SHAHJI .  - — , 
"Punjab Tenancy Act (XVI oi 1887), s. 4 
Muyarridar, whether tenant. 
A mugarridar of the Attock District is a tenant 
Land not ‘an inferior. proprietor. L KANSHI Ram 
v. SHAH Nawaz, (1923) A. I R. (L.) 295 811 
` Putni Taluks.Regulation (VIII. of 1819), -iuterest of 
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- assignee of zeminaar's right to receive rent from ` 


Putnidarif can be, sold under. See LANDLORD 
CAND TENANT | | uh 
“Railways Act (IX of 1890), s. 72—Risk-Note, Form, 
. * B "Word “loss,” meaning of. 

In section 72 and the following sections of the 


[3 


"Railways Act, as also in the Risk-note Form “ B "', 


which is one of the forms drawn up under the pro- 
‘visions of the Act, the word “loss” means “ Joss 
by the Railway", and cannot'mean ‘loss to the 
owner” in the sense of injury to him arising out 
‘of his being deprived of -his goods. A SECRETARY 
oF STATE FOR INDIA v. FIRM JIWAN AND ABDULLA, 
‘ar AT. J. 220; 45 A. 380^ | í 609 
EL ss. 77, 140— Notice to Railway Company 
^ —Service on Agent's ‘subordinate, whether suffi- 
" cient—S. 140 of dct I X of 1890, whethevexhaus- 
„Hive. ` Ae" e 
. Neatice to a suBordinate of 
-way Company, £. g., the General Traffic Manager, 
js not.the ngtice contenfplated by section 77 of the 
Railways Ae, wifless it is established that the 
Agen} lad invested, him with the authority to 
receive service on his account, 
Section 140 of the Railways Act is not exhaustive 
and ifit can be establf$hed that, as a matter of fact. 
the Agent of a Railway Company #af received notice 
ct a claim against the Confbany in a wayenot men- 
tioned My that. Section, esuch *notice is suficient 
or the purposes of section 77 of the Railways Act. 





 .L AGENT,B.B. & C. I. RAILWAY BOMBAY v, FIRM 
MANUHAR IjAI-PARWIN CHAND, 5 L. L.J. 3; (1 923) - 
`- 409 — 


A, I. R. (L) 84; 4 1. 46 





; 88. 77, 140— Notice of suw— 5 ervice—S ub- 
ordinate - officer——'" May" in section 140, meaning 


0$. - e 
E language of section- 140 
Act is imperative and the word “may”. in the sec- 
tion, must be read as  ''must," The meaning of 
the section is that where any notice or document 


of the Railways 
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added as a 


e © 
the. Agent of a Rail-. 
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Railways, Act—concld. e 6 
e 

has to be served on a Railway Administration - 

that service must be made in one or other of the 

ways referred to in clauses (a). (b) and (c) of the 

section. . oo : 

A subordinate official entrusted by the Agent of 
a Railway Company with’ authority to dispose of 
claims brought against the Companyeis not em- - 
powered to receive notice of suit such as is 
required by section 77 of the Railways Act. 
Therefore, a notice given to such an* officer is not 

ood and sufficient within the meaning of the Act. 
à CAWNPORE COTTON MILLS Co, LD. v. GREAT 
INDIAN PENINSULAR RAILWAY,2:1 A. I J.*223; 
(1923) A. I. R. (A.} 321; 45 A. 353 
Receiver—Property in possession of Receiver, whe- 
ther liable to judicial process-—Status d) Receiver 
— Execution proceedines— Refusal to implead Re- 
ceiver as paritv—Matertal avregularity.. 
, There can be no attachment and say of property 
in the possession of a Receiver in executien of a 
money-decree without the leave of the Cous ap- 
pointing- the Réceiver, as property in his hands ís 
exempt from judicial process, except to the ex- 
tent permitted by the appointing Court, 

A Receiver appointed by the Court takes pos- 
session of property on behalf of the Court, and 
is not the legal representative of any party, nor 
is he a new party, to the proceedings. He res . 
presents all the parties and his duty is that which 
is assigned to hinsby the Court. ` 

A Receiver iu a partition suit is entitled to be 
arty in execution proceedings in a 
mortgage suit concerning the properties in his 
possession, and in refusing to add him as a' party 
the Court acts with. material irregularity, within 
the meaning of section zir5 of the Civil Procedure 
Code. M FRASERv. KRISHNASWAMI IYER, 43 M. 
L. J. 211; 16 L. W. 322; 31. M. L. T. 290; d 
M. W. N. 745; (1923) A. I. (M) 144 e293 
Remuneration ~- Assets available Jêr 

distribution, meaning of — Notification 35-B- 

XIX (19th April 1920). 

Where any part’ of an insolvent’s property is 
subject to a mortgage the value of the insolvent's 
right to redeem that property can only .he his 
assets -available for distribution: within , the 
meaning ‘of Notification ~35-B-XIX, dated the 
J9th April i920. If the Receiver sells 
the property free from the mortgage and 
realises the purchase-money, the whole of it is not 
assets available for distribution, but only such, 
part as remains in his nand after paying .off the 
moftgage. -He is not entitled to a percentage cn 
the "whole of the purchase-mnoney. N GOVINDA 
v. ABDUL KADIR, (1923) A.I R. (N) 150 558 
Registration — Agreement io giva share of property: 
- 4% consideration of ‘assistance in recovering it; 
whether vegisirable—Suit for V piis performance, 
whether maintainable — Limblation, terminus a 
quo, + < : 
eA written agreement whereby & person ; grees to- 
‘give another a share in certain property in cons'der-. ° 
ation of that other's advice and assistance in recover, 
ing the property through the Court does «ot by. ` 
itself vida. rman qax any right in imino veable; 
property and is not compulsorily registrable co 
render it adfhissible in evidence, aud a suit for; " 


^ e 
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Registration —concld. "A. .. = Registration Act—contg. . ê aah ibi 
specific performance of-such an agreement is niain- -executed. Befóre a document can. be treated as* 
ainable. : 


' Where in such an agreement no particular date 
is fixed for giving the' share of the property, limi- 
tation for a suit-for the recovery of the property 
would commence when the final order in the case 
is passed, NgSHRIRAM v. BABAJI, (1923) A. I R. 
(N.) 47 l 40 


e 

Noticg—Presum piion. 
In orde? to bind the subsequent  transfetfe; 
of a property with prior lien the law 
of ‘registration has been enacted so that 
` the subsequent transferees may have an opportuni- 
ty té ascertain whether the property transferred to 
then- was Subject to any: prior encumbrance or 
not; and, once that prior encumbrance is effected 
-by means of a registered document, the subsequent 
transferees are presumed to have notice of the 
same- and are én law bound by it, Pat WAJ1BAN- 


NISSA BfÉGUM v. VALMIKI SAHAY, 1 P.I. R. 80 
= HE. 589 
Registration Act (XVI of 1908)— Agreement to lease 


— Registration. 

Where a letter is not merely ‘the , evidential 
record of.an oral agreement but states in so many 
words that it embodies the terms and conditior 
agreed upon, and that it is the letter which is 
to be the binding, formal, unalterable record, 
.of the conditions for creating the lease 


-in question, it~ is a do@ument in the 


_ nature of an agreement to lease within . the 


meaning of sections 2 (7) and 17 (£) (d) of the 
‘Registration Act, ‘and is inadmissible in evidence 
if unregistered, even if it is stated therein that 
a proper lease "containing full details will be 
executed and registered before a fixed date. © 
A Noor MAHOMED VEERJIBHAI VEELMAHOMED Y, 


NATWAR Lar, (2923) A. I. R. (A. 112; 45 A. 220 

. t. 452 

9 ———— si. 2 (7), A7 — Agreement to leasc— Regis- 
tration. Jg 


. 


An agreement to lease within the meaning of 


' ‘section 2 (7) of the Registration Act is compulsorily 


registrable under section 17 of the Act only if it 
creates an immediate interest in the property 
agreed to be leased out, even before any other 
document has been executed. 

The distinction between agreements~to lease. 
which are  cóvered, by section 2 (7) 
Registration Act and .those which are; not, 


to begin at once-or at some time in the futyre. 
Every promise to grant a lease must in its natfire 
create or declare or assign some interest im the 
property to be leased, but unless the promise is 
to grant an immediate lease which is to come into 


existence at once, even before any other document . 


has been executed, it is an agreement to lease 


- putside-. the class*of, such agreements of which 


section 2 (7) of, the Registration Act speak. 
* Sonoo v, BHADARIA, (11923) A. I. R. (Nj) NL 
0j ! s S 8 

e 


— s. 12—Memorandum, unsigned, of mori- 
gage— Registration. IK. 


. Ihe: Registration Act  presunfs throughout. 


-— 


. tat a document tendesed for registrAtidh has been 


‘when the order appointing him does n 
Lim to do so, the mortgage is ultra vires. P.-C. - 
SUBRAMANIAN 2, LUTCHMAN, (1923) A.I.R. (P. C) - 
50; 44 M. I. J. 602; 32 M. L P. 184: 25 Bom. L. R. 


Vu some umae raman yamaha 8 


; "I a compromise does not Hy 
of the? 

.given to the Revenue Con 
lies in the fact of the lease itself being intended -waich the parties have 


-nót confined owky to the site excludin 
^"materialse A Sits Ram’. Har Sawatr 
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such for purposes of registration, it must Be exe- 
cuted, 4, e. signed. ii - 
A memorandum made in the - accoutfebooks 


.of-a mortgagor feciting the names of the parties, 
the account of the 


charge, .the period of the imort- 
gage and the names of witnesses but not signed 


‘by any ebody is not a mertgage-deed and, does 


not require registration under section 17 of the 
Registration Act. L TiRKHA v SOHLU, 5 1%. J 
75; (i3) A. I R. (L) 242 = i | 
-— s, l17— Evidence Act (I of 1872), s. 93 
= Řegishation — Equiiable mortgage, documént 
crealing— Oral evidence inadmissible — Receiver 
.morigaging without authority—Morigage, whether 
valid, ; 25 E 
Where a deposit of title-deeds is accompanied by 


"a document containing the terms of the mortgage, 
` the document being the only repository and appro- 
priate evidence of the agreement .of the parties, © 
‘constitutes an instrument by which the equitable 
‘mortgage is created, and comes within section 17 


of the Registration Act. . E 

The general rule that a deposit of a document 
of title, without writing or-:word of mouth, will 
create in equity a charge upon the,property, does 


.not apply where the deposit is accompanied by 
zan actual written charge. “In such aecase oral 


evidence is not admissible and the terms of the- 

document must be referred to. ` ` O 
Wherea Receiver mortgages certain property, 

ot authorise 


582; 1 R. 66; 2 BUR, L. J. 25; 38 C.L.J.4r: 650 


- 17—Compromise— Registgat sm 

"House," meaning of. |. NN QU. n 
If, pending an application for partition in e 

Revenue Court, the parties effect a compromise 


and the Revenue Court gives effect to that com- 


promisee by making -it parte of the order in 
mutation andethe gartie$ take possession of the 


-Givided property in: accordance @ith it, the com. 
- promise is admisible in evidence, 


though - it is 
, iwasmuch as 
itsel$ “create any 
is only an infe ngtion 
rt of the compromise at 
i arrived out of Court, 
In its ordinary acceptance®the term “house” is 
g the 
I. A wW . 61 
: _ S. 1? (2) (v)—Equitable morigage—Memo- 
nl sao E I 
n equitable mortgage is created oi < 

act of deposit of titledeéds, and any ne re 
‘accompanying, preceding or .contemporaneous 
with the deposit, 13 only evidenve of the facium 
of deposit and®.a memorandum which contding 
tio words purposting.to pass any 


moveable propert? does not require registration, 


M VADAMALAI! PILLAI». SUBRAMANIA CHETTIIAR 


10 L. W. 936; (1923) M. W. N. 57; 
Gee ee NA 


neither ‘stamped nor’ registered, 


itle in the. parties but 





(1923) A. I. R. 
¢ 130 


. . 


interest in ifh.. 


“st 


96 


Š * 
$s. 23° 7? — Registration, positbonement: of, 


o em 





i: beyqnd period allowed by law, validity of — Regis- 


tration of exeButed document, how enforced. 
, An egreement for the postponement of the re- 
'gistration of an executed documerft beyend the time 


allowed by the Registration Act for the purpose . 


cannot be enforced. 


Registrafion of an. gxecuted document, can only 


"be enforced by the proper proceedings under the 
Registration Act, followed, if necessary, by a suit 
under section 77 of the Act, but not b@a suit 
ef any other kind. N CHAGANLAL, v. KASHIRAM, 
4.1923) A. I. R. (N.) 76 e 33 
———————- 8, 49 (0) — Document declaring intention 
to sepavate,— Registration. f 
In order to effect a disruption in the status of 
joint Hindu famfly, an agreement between all 


' the co-parceners is not essential; the separation, 


so far as the separating member is concerned; is a 
‘matter of individual volition, and evidence may be 
given of acts of parties or- declarations independ- 
-ent of any document. But the intention to sepa- 
rate must be unequivocally and clearly expressed 


`- to the other members of the family. A document, 


therefore, which merely contains a declaration 
or affords evidence^ of conduct. does not itself 


, -create a division in status. and although the docu- 
ment is unregistered it is admissible in evidence: 


for the yurpose of proving the declarations of the 


< - conduct ofthe executant, as such document 1s not 


tendered as evidence of a transaction, but in 
evidence, and is unaffected by the prohibition 
contained in section 49 (c) of the Registration Act. 
M ATLURU SARASWATAMMA v. ATLURU PADDAYVA, 


| 44 M7 L. J. 45; (1923) A. I. R. (M.) 297: 46 M. 349 


` 
^ 
> 





——— ss. 88, 60-——Evidence Act (I of 1872}, 
s. 79—Certificate of registration P100f — Certi fi- 
cale, whether proof of execution — Co-sharers — 

- Adverse possession. | 

è The genuineness of a certificate of registration 

must be presumed under section 79 of the Evi- 

dence Act, and [he evidence of tlie Registering 

‘Officer is not necessary $o prove it.e 
Section 58 (a of the Registration Act does not 

reqwire a Registering Officer to endorse an ad- 

mission^ of executiog. Therefore, a certificate 
of registrdtion isenot, under section 60 (2)-of the 


‘Act,*ewiderlte of such adinission even though the? 


adn@ission is in fact mentioned in the eAdorsement. 

Where a co-sharer in possession of joint prop- 
ewsy has by au ovat act shown to his co-sharers 
‘his intention of holding thempreperty for him- 

elf alone, his possessione does not” cgase to be 
‘adversg to the ether cq-shar@rs merely because 
the names of the latter are subsequently. entered 
in the revenue papers as co-sharers. 

Obiler elictum :— The possession of a tenant does 
not become adverse by the mere fact of his repudi- 
ating the tenancy unless his repudiation.is accepted 
by the landlord. L MUHAMMAD FASSAN v. SOHARA 

E 805 


"emand— Iradmissib'e evident forming basis of 

decision—Decisions supported by cther evidence. 
_ Where the lower Appellate Court in coming 
to A decision in a case is materially influenced 


. 2: e e 9$-- ROTEN e N A we . 
^. 7 e e. : 
| e ' r . ii : 2. , , e E = 
a A s ee t 
| I126 €t INDIAN CASES. IN. [1923 
Refistratlon Act—concld,. p Remand—coticid. ; ro 


š e. i i 
by a piece of evidence which is found to be inad- 
missible by the High Court, the case should be re- 
manded to the Court below fora proper consider- 
ation of .the evidence which is admissible and 
come to a decision on it. 


But there need. not be a remand where, after - 


excluding the inadmissible evident, the conuclu- 
sion, of the Court below is supported by- other 


| evidence on the record. C FAIJADDIN v. AGNI 


KUMAR SARMA * 
Res judicata. 
.S II 


- 800 
See CIVIL PROCEDURE CODE, 1908, 


Moigage-suit—Prior mortgagee = made. 
pariy—Priority dispuled— Civil Procedure eCode 
(Ait V of 1908), s..xr, Exbl. IV. 


= b = + 


* 


Where a prior mortgagee is impleaded as a . 
descendant in an action on a subsequent mort- , 


gage end it is sought to displace his prior title. 
and to postpone it to the title of éke plaintiff, it 
is the duty of the prior mortgagee to Prove his 
prior mortgage. - If he fails to contest fhe suit, 
the decision in the suit will operate as ses judicata 
Against hint. Pat Lan BIHARI. SINGH Y. Gur 
PRASAD SINGH, 4 P. L. T. 108; (1923) PAT. 118; 
I P. EL R.238; (1923) A. I. R. (PAT.) 290; 2 Pat. 
435 i 948 





- , Question of — Revision whether competent. 
An application for revision should not be enter- 

etained upon the question of res jwudica:a, unless 

the decision isso manifestly illegal and inequit- 
able as to amount to a miscarriage of justice. 

Pesh. AKHI v. HAZRATGUI, . 

Revision— Cour? failing to apply iis mind to real 
question — High Court, jurisdiction of. 2 | 
Where a Court fails to. apply .its mind to the 

real question requiring adjudication , the High Court 

has jurisdiction to interfere in revision. A ABDUL 

NASAR RASHIDUDDIN AHMAD v. LALTA PRASAD, 

21 À L. J. 162; (1923) A. I. R. (A.) 315 ^ 1018 

- Revision, criminal— Questions of faci, findingsson 

— High Court, practice of— Interfercuce, when 

(permissible. 

: Inasmuch 
appeal on questions of fact, it is the practice. of 
the High Courts to accept facts as found uniess 
-there is any thing on face of the record. against 
that course begng adopted orthe accused have 
been prejudiced by tbe action and procedure of the 
.Courts below. 'N SURYABHAN v, EMPEROR, 24 CR 
L. J. 203; (1923) A, I. R. N.) 155 66 


————— HighjiCouii, duty of Evidence of -euhev 


* 


darty equally good — Order wAslier quashed, af 


War purposes of revision, a High Court is not a 


+ 


as a criminal revision is not a second ' 


Court of' Appeal, but it is its duty to endeavour 


“to weigh the evidence and to sge whether the case 
‘has been faigly considered from thé point of view 
of the defendant. 

If the evidence for the defence is equally good 
əs that for the prosecution, a High Court may 


quash the order in revision. eA ANGNOo SING” 
A. I, R, (4.)* 
. 868 


v9EwPEROR, 20 A L. J 88r; (1923) 
35; 45 A. 1-9; 24 CR, L. J. 257 


— Order rz urning piaint. 
Interferen . 





in revision 1s 
able withfan ,order passedeon appeal from an order 


bad 


ordinarily inadvis- e . 


~ 


e of tue Tsial Court returning a plaint for presetft- Tin evidence, and when ghis is sg it is a 


. justice. 


* n" N 7 be -$ i 
Volar] : 


e "s 
Revision— concld. 


- 


ation to the proper Court, and should oniy be 
exercised in exceptional cases to remedy an in- 

L JAGAN NaA'tH- DIWAN CHAND v. JAGAN 
NATH-MOTILAI 38 





xm Wrong view of law. 


“An alleged wrong view of the law is not a ground 


. * for interference in revision. N Bari BAHU v. 


. 


* 


. KUNDAN SINGH, (1922) A. I. R. (N.) 264 31 
Sale-deed— Recitals — Evidence — Hindu Law— 
Alienation by daughter to pay off mother's 
debis— Reversioners, whether bound. * œ 
The mere recital in a deed of sale is evidence. 
An glienation by a daughter to pay off her 
mother’s debts cannot operate against the interests 
of saversioners. A SITA RAM v. REWa RAM, 


(923) A. I R- (A). 366 ` 990 


Sanction to prosecute. Sze CRIMINAL PROCEDURE 
CODE, 1898, s. 195 49, 63 
————— Ste CRIMINAL PROCEDURE CODE, 1898, 
s. 195 (f) RRA 


— ——8 Public interesit — Notice, whether necessary. 

It is the duty of a Judge to grant sanction to 
prosecute, if he thinks it is in the public interest, 
independently altogether of any future grievance 
or complaint which the alleged delinquent may 
think he has a right to make. e 

‘There is no statutory obligation upon any Judge 
to issue notice to the person proposed to be charged, 
before sanction for his prosecution is granted. A 
ANGNoo SINGH v. EMPEROR, 206 A, L. J. 881; 
(1923) A. I. R. (&.) 35; 45 A, 109; 24. CR. L.. J. su 


Waruna 





revoked by District Judge— Revision— Civil Pro. 
cedure Code (Act V of 1908), s. 115—-Govern- 
ment of India Aci (5 & 6 Geo. V, Ch. 61), 
s. 107— Criminal Procedure Code (Act V of 
1898, s. 195 (6). i 
e Where a sanction to prosecute granted by a 
Muasif is revoked by a District Judge under 
section 195 (6), Criminal Procedure Code, the High 


-© Court can only interfere with the order of tne 


District Judge either under section, 115 of the 
Civil Procedure Code, or under section 107. of the 
Government of India Act, but such ingerference 
is not justified on the ground that the District 
judge was wrong in revoking the sanction, because, 
in his opinion, the evidence was not strong enough 
for a successful criminal prosecution. Q JAINUD- 
DIN V. KERAMATULZLA, 24 CR. L. J. 197 595 


Sécond appeal—-Point of Law. 
A High Court is justified, as an exceptiorfel 


" case, in permitting a point of law which goqs*to . 
the root of the merits of the whole case, to be.. 


taken in second gppeal. A RAM GAJADHAR 7. 
SURTANI, (1923) A. 1. R. (A.) 343 e 981 





-ence-drawn from dócwumenis or facis in evidence— 
' Question of law— Weight to be attached to evidence, 
whether question of iaw, e 
A question whether aepossession is adverse or 
permissive ay be one oi legal interence to be 
drawn ifoim documents or from undisputed facts 


e ` « : 


GENERA, INDEX.. 


Sanction to prosecute granted by . Munsif : 


— Possession adverse or permissive— Infer- . 


< have to be used 
+ causes noise whigh materially interferes with the . 


T . 9. e 
: : 
TI27 . 
. . 2 
éecond appeal—concid, - — e - a 

4 e 
ejuestion 
of law and a High Court*may interfere in second 
appeal. | | 
the weight to be attached to different it&ms of 
evidence (e. g., instances in which a certain right 
was or was not jecognised), the question # one 
of fact and* the High Court will not iuterfere in 
second appeal. A MOHAMMAD AHMAD v, BABU 
* 762 


: * 
tenani — Adverse possess 
4 6 


= e 


Shamilat— Occupancy 
sion. 

An a@cupancy tenant who occupies a portion of 
the shamilat land with the consent or acquiescence 
of the propsietors for agricultural purposes cannoé 
be disturbed in his possession so long as he remains 
a tenant in the village and uses the site for the 
purpose for which it is given, but if he diverts the 
site to other purposes, for instatice, to build upon, 


and disclaiming the title of the proprietors sets up . 


an adverse title in himself, he forfeits his rights 
of user and is liable to ejectinent at the suit of the 
proprietors, L BHAG SINGH v. KHUSHAL SINGH 
i 618 


Specific Relief (Act I fof 1877), s. 81. See Court. 
. FEES Act, 1870, s. 7 (1v) (C) : 31 
See EVIDENCE Act, 1872, 5, 115 
i 161 
————— ss. 54, 55—Suit to restrain erection of 
building--Butlding erected during pa@mdency of 
: suit—-Demolition of building, injunction for—Co- 
- sharer in land, right of. i 
Where a suit to restrain the defesdant from 
building upon a certain land which the plaiati f 
claims as his own is dismissed, and the defendant, 
without waiting forthe plaintiff to prefer an 
appeal against the decision, erects a buildivg on 
theland, the plaintiff, ou succeeding in appeal, 
is entitled to an injunction for the demolition of 
the building which the defendant erected with 
full knowledge of his claim. 


Where a person builds upon land in whiche 
another is a co-sharer, and the latter seeks an 
injunctiog for the demolition of thé buildjng, the 
defendant cangot successfglly ufge that as plam- 
tiff owns only a porfion of the Wind, the whole 
building should not be demolished, for ethe 
plaintiff, as co-shar.r, has a gight in every portion 
of the land and is entitled to demand Semolition 

eof the entire building erected upon it, * L MAYAT 
“ALI SHAH V. TAJ-UL-NIS8A, (1923) A. I, R; (L). $05 


557 


———— 8.94, il, (S)— Businsss requiring use p? 
hammer— Notse— Comfort of next door neighbours 
interfere with—Igjunciion. | 
A person living in a m&nufacturing town cannot 

expect the same freedom from noise as a person 


Ee ae ter MAD ee 8. 


living in the country. But if in a town g person - 


‘opens a business in tye course of which hammers 
and the use of hammers 


‘comfort of his ext door neighbour, he can be 
restrained by an injunction from carrying on the 
business in the procéss of which hammers are usei, 
A Hunas RAI v. SOHAN LAL. . 


E 
[ 
P 
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But where the question is mainly one of* 
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Stamp Act (II of 1899), s. 35, Sch. J, Art. I* Succession Certificate Act—concld, 


= r 


PA 3 e r os 
es [8923 - 
, S - 


©: € 


—"MemPrandum of . account . signed ty*.deblore@ , 


= — AcBnowledgment—Eviftence of debt. 
A document ih the form of a letter on a printed 


“form ig a book kept by the plaintiff, addressed to 


znd signed by the defendant, which, after mention- 
ing certein debits and credits, concludes with the 
staterfént that a certain sum of money js due from 


^ the defendant to the plaintiff, is an acknowledg- 


a 
x 


wv Š 


a 


inent made in order to'supply evidenc? of the debt 
within the nfeaning of Art, 1 of the First Schedule 
to the Stamp Act and, if unstamped, ot be 
received in evidence under section 5 of that” Act. 
A RAM Das v. INAYATULLA, 21 A. Lig. 263; 
(1923) A. I. R. (A4.) 297 ; 45 A. 374. "1027 
8. 36—Document admitted by grial Court 
. on payment of penalty— Appellate Court, whether 
` cam interfere. $ 

` Where a Trial Court holding that a certain docu: 
inent is an egreenrent to pay and not a pro-note, 
admits it in evidence on payment of the requisite 


due 





‘amount of stamp and the penalty prescribed by the _ 


aw, that admission, however erroneous, cannot, 
under the provisions of section 36 of the Stamp 


.Act, be questioned in the Court of Appeal IL: 


MELA RAM. PREM KAUR, (1923) A. I, R. (L.) 
2 E i e. R 
——-—— 8, 96 —Document, insufficiently stamped, 
admitted in evidence—Subsequent removal from- 
. record, whether justified, l abs 
- When a documentis admitted in evidence and- 
exhibited,eit is not open to the Court to remove 
it from the record of evidence on it being subse- 
quently pointed out that itis not properly stamp- 
ed. Such a procedure is prohibited by .section 36 
of the Stamp: Act. Pat Dasi CHAMAR v.. RAM. 
AUTAR SINGH P 475 
Succession Act (X of 1865), ss. 202, 206... See PRO- 
. BATE AND ADMINISTRATION ACT, 1881, ss. 112, 
116 ` . 914. 
Succession Certificate Act (VII of 1889)— Certifi- 
. cate, grant of— Question of debts having already 
been discharged, consideration of— Joint debt — 
. Certificate authorising collection of share of debt, 
whether valid, -” . gka on 
- A person having a prima facie claim to represent 
the estate of a deceased person is entitled fo obtain 
a Succession Certificate Sor te recévery of debts 
due to the decfased; and the question as to 
whether those debts have already been discharged 
is one which cannot be®gone’ into in ‘proceedings - 
undey Ae Succession Certificate Act. | 
Ss A ccession Certificate cannot be granted 
autlforising a person to eollect a share of a debt. 
A Succession Certificate must be in favour of a 
sifible person, wh® would thereunder. become, 
authorised to collect the entire*tldbt, subject to a 
Fiability to account for a share in the same to any 
person$awfnlly entitled te claifü such share. A 


SAKAT MUL.v. KATORI, 21 A. L. J. 122; (1923) : 
A. I. R. 376 


A.) 255 
— s. & — Failure to produce certificate— Pro- 
 cedure— Ceritficate produced. in appeal— Appellate 
' Court, duty of. eo te : 
` Although section 4 of the Suceession Certificate - 
‘ct forbids a Court from passihg a decree against 
a gebtor of a deceased persow Tor payment of a 
debt except on production of a certificate, there is 





 fiothing in the Act to prevent a Court from en- 


&értaining a suit and allowing time or ‘the 
production of the necessary certificate. P 

Where a suit is dismissed owing to the non-. 
production of a Succession Certificate and. theCer- 
tificate is produced before the Appellate, Court in 


< 


appeal, the latter ought to acceptit. L NANHA 5. ` 
849 


SUNDA f 


Succession (Property Protection) Act : iX.of 1841), pn 


‘action under—Prejudice to applicant,- finding of, . 


_ absence of — Revision — Civi Procedure Code ° 


Act V-of 1908), s. 115. e . " 
here a Court acts under Act XIX of £841 with- 
out a definite finding to the effect that the appli- 


cant would be materially prejudiced if left ¢o the _ 
ordinary remedy of a regular suit, the order is: 


without jurisdiction" and open to revision by®@the 


High Court. M. KoTHANDARAMA RESDH 9. JAGA- : 


THAMBAL ÁMMAL, I6 L. W. 924; (1923) M. W. N.. 
z a9 2a 


74; (1923) A. I R. (M.) 229 


Tenancy—Long possession by tenants— Rent üni- -. 


form — Transfer with landlord's *acquigsence — 
Tenancy, nature of — Question of law. | 


Although the origin of a tenancy may not be nown, i 


yet, if there is proved the fact of loug possession 
of the tenure and the payment of uniform month- 


à 4 


ly rent by tenants and their ancestors, the fact ` 
of. the landlord having permitted them to build ` 
a®pucca house upon it, the fact of the house having ` 


been there for a very considerable time, of its 
faving been added to by successive tenants and 
of the tenure having from time to time been trans- 
ferred by succesSion-and purchase, in waich the 


r 


landlord ac yuiesced or of which behad knowledge, - 
a Court is justified in presuming that the tenure is 


of a permanent nature. 
. Whether a tenancy is a permanent or tempo- 
rary one is a question of law. M ABDUR SALAM 
v.. SAHIB KANDASWAMI, CHETTIAR, 16 L. W. 473; 
(1922) M. W. N. 639; 43 M. L. J.556;* (1923). A. 
I. R. (M.) 54 - . .. e838 

——, nature of— Question of law. See TENANEY 





380 . 


Title— Long possession. 


In 1868 a decree was passed which declared that ^ - 


the rights of,certain persons iu an estate were . 


thekadari and _not proprietary or under-pro- 
prietary, hut in all subsequent proceedings and in 


every subsequent public document relating to the ~ 
estate those persans were regarded as  under-pro. . 


eprietors. In a suit for a declaration against them . 


ethat they had no proprietary or under-proprietary 


ghts : ae : : 
. Held, that, inspite of the decree, a title so 


long recognised could not now be overthrown, 
P. PIRTHIPAL SINGH v. GANESH DIN SINGH, 
44 Mel, J.29; (1922) A, I. R. (P. C.) 383; 37 
C IL.J.21:19:9 0.1. 
T, 109; 9 O. & A.L. R. 


Transfer of Property Act (IV of 1882)— Principles, 
. whether applicable where Act not in porce — 
© Forfeiture, relief against— Consent mortgage-decree 
a A fixed, extension of, By Court, . 


(P. C.® 541; 18 I. W. 41 


he principles embodied iu the Transfer of Property < eo 


Act are applicable, as principles of equity, justice. 


J. 649:.25 O. C. 396; 32 M. L.” 
641 : 


and good conscience in places where the Att is nci. 


2 
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A Court is empowered to extend the period fifed 
for payment in a mortgage-decree by consent, the 
condition being that the property was to be fore- 
closed pu default of payment as settled. 'N KISAN- 
LALv. ABDULLA, (1923) A. I. R. (N.) 88 421 
——— — $8. 9ü— Gratuitous transfer — Intention to. 

defeat creditors — Right of strangers to avoid 
‘ elranzfer-e- Transferee offering payment of debt to 

creditov— Transfer, avoidance of— Gift not, accom- _ 
panied by deltuery of possession -— Question of 
valid&y, whether can be raised by strangers. « 

A transfer which is gratuitous and made for the 
sole purpose of defeating the creditors of the trans- 
feror is not void but only voidable and that too at 
tee instance of the creditor who has actually been 
Ret. ge delayed by it. x en 

A. creditor cannot be said to have been defeated 
or delayed if the transferee actually offers to pay 
the debt due to him, and he cannot, therefore, avoid 
the transfeg under section 53 of the Transfer of 
Property Act, 

ASquestion about the validity of a gift not being 
accompanied by the delivery of possession of the 
property gifted can arise only between the donor 
aud the donee and cannot be raised by a third 


party. N. KRISHNA Bar v. DEBISINGN, (1923) 
A. I. R. (N.) 195 e 409 
——— S. 08— Transfer with intent to defeat 


creditori Delwery of possession to and payment 

of consideration by irans.eree— Transfer, selfing 

aside of, ° 
, À transfer will not affect the rights of a creditor 
if the intention of the transferor was to defeat or 
delay him, even where consideration bas been 
paid and the possession transferred, But where 
the transferee had no notice of and did not share 
in the ;raudulent intention, the transfer will not 
be set aside, 

The proper way of dealing with a question of a 
: fer made with the intention of defeating and 
, delaying a creditor is to consider the facts in rela- 
tion to each other and weigh them asa whole. N 
PANDURANG BAPUJI v. BAPUJI, (1923) A. I. B, 
(N.) 103 28 





f 8. 53 (2)—Presumption. 
The second clause of section 53 of the Transfer 


of Property Act relates toa questiof of evidence . 


and the presumption referred,to in that clause is 
rebuttable, Pesh LOK NATH v, THAKAR Das 20 
» 


— 8. 58 (0) —Morigage by conditional salo— 
Morigage in possession—Dispossession by land- 
lord, if ean operate as adverse Possession 
against morigagor. a 
Where a mortgagee is in possession, his «lispos- 

session by the landlord cannot, by itself? operate 
as adverse possession as against thé mortgagor 
during the coufinuance ofthe mortgage. Besides, 
the mortgagee cannot by suffering dispossession 
and having taken a new title from the landlord 
affect the right of the mortgagor in the ngop- 
erty of which the mortgagee was put into posses- 
sion under the, mortgage. @ KAMALA KANEA v. 
ANNANDA CHANDRA HAKRABUR' IY 1030 


à 8, 59—Eyldence Ack {I of 1872), s. 68 
.oCMorigage-band— Aitesting ' uil — Py 
addiert dli quei Pron 

9 
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The provision in tion 68 qf the Evidence Act 
which requires that oné at least of the attesting 
witnesses to a mortgage-bond should be called e 
if there is any alive, does not if any way affect the 
requirements of section 59 of the p of Prop- 
etty Act thit a mortgage-bond, in order to be 
valid, must be executed in the presence of two 
attesting witnesses. If one attestor only is called 
it is gonipetent for himgor for any other witness 
to prove that the execution was in the presence of 
two attestors, and it is not necessary to eall two 
att@tors. When all the attesting witnesses are 
dead, the requirements of the law would be satis- 
fied by®any evidence which would show thaf the 
document was executed in the presence of two 
attesting witnesses. M NAMBERUMAL CHETTIAR v. 
RAGHAVA CHARIAR, 14 L. W. 563 390 
———— 8. 60-—Morigage—Prior morigagec, suit 

by— Puisne mortgagee not impleaded—Subsequent 

mortgage, suit on—Prior morigagee not made party 

— Auction-purchaser of prior mortgage heir of 

norigagor— Integrity of mortgage, whether broken 

—Redemption — Purchaser of. second mortgage, 

whether entitled to piecemeal redemption. 

If a prior mortgagee sues on his mortgage without 
impleading the subsequent mortgagee, and the 
property is sold and thereafter ‘the subsequent 
mortgagee sues on his mortgage without making, 
prior mortgagee a party to the suit, the auction- 
purchaser of the second decree cau s@e for redemp- 
tion of the first mortgage, and if, meanwhile, the 
original mortgagor.dies leaving the first auction- 
purchaser as one of his heirs, the integrity of the 


` mortgage is not broken up and the purchaser of the 


second decree is not entitled to redeem only a 
portion of the property on payment of propor- 
tionate amount. A ABDUL, GHAFOOR v. QAMAR- 
UD-DIN, 21 A. L. J. 279: (1923) A. I. R.(A.)397 978 
— ——— S, 76—Morigage of land with Sindi trees 
—Movigagee, liability of, to account far produce. 
It cannot be said as a rule that Tadi from Sindi 
trees is ordinarily a source of income and that the 
mortgagor of aland on which thére are Tadi trees 
can elaim any profits on account of Tadi which it 
is possible to tap from the*trees. Fie can, how- 
ever, claim the pfofits if it is proved that the trees 
were actually tapped in any year. N AMRAG 
DEWAJI v. PANDURANG, (1923) A. I. R. (N.) 34 
80 


^ e 
— —— gs. 88, 84, 108—Deposi? under s, 83— 

Minty morigagee— Cessation of interest — 9 ppoint-. 

meni of guardian, 

In the case of a deposit, ender section 83, 'Buansfer 
of Property Jet, where the mortgagee is a minor, 
interest does not ctase to run under segtion 
84 of the Act, *inles the depesitor gets,a guardian 
of the minor appointed under section 103 of the 
Act, inasmuch as no one can withdraw the deposit 
on behalf of the minor unless a guardian is appoint- 
ed by the Court? 

Where the mortgagee is a person who is unable 
to draw the money out of Court, it is necess 
that a guardian ad litem should be appointed, and, 
therefore, uults; such a guardian is appointed it 
cannot be said that the mortgagor has done all 


-that.was necessary for him to enable the mort- 
gagee to draw the money. : .t 


* e 
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e 
Transfer 8f Property Aci—contd. 
* 


* Section 106 was intended t& provide for pre- 
liminary proceedings to be ddopted by a mort- 
gagér before -making a tender or a deposit, and 
it could not have beg: the intention of the section 
that the mee making of an application would be 
sufficient; #at that there should be agperson ap- 
pointed by the Court to whom a tender could be 
made or by whom a depostt could be taken out 
of Court. e 

When a guardian has Ween appointed’ by V the 
Court under section 103, Transfer of Property Act, 
it is open to the person making a deposit of the 
mottgage-money to pay up the difference of 
interest between the date of the original deposit 
and the date of the appointment of the guardian, 
and in a case where such a deposit has been made 
and the full amount has been deposited on the 
date of the appointment of a guardian, further 
interest on the principal amount of the mortgage 
ceases under the provisions of section 84 of the 
Act. A Kuunnu MAL v. INDARPAL SINGH, 21 A. 
L. J. 39; (1923) A. I. R. (A) 1833 45 A. 273 278 
ann 8.106—- Tenant holding over— Tenancy 

from year to year— Notice— Bengal Tenancy Act 

(VIII of i885), s. 103-B-—-Occupancy rights 

— Entry in Record of Rights— Presumption—- 

Burden of proof. 

Where a tenant on the expiry of his lease con- 
tinues in possession of the property with the assent 
and sanction og the proprietor, there is created, 
by the operation of law, a tenancy from year to 
year in favour of the tenant, and such tenancy 
can be put an end to oniy by a notice under 
section ro6of the Transfer of Property Act. 

Under the general law a landlord is entitled to 
claim rent irom every one shown to hold land 
within the ambit of.his Zemindari, and if any of 
such persons relies upon any exception to the 


general rule it is for him to prove that he comes ~ 


within the exceptiong 

Where, h&wever, a tenant is entered as an 
occupancy tenant in the- Record of Rights, it 
is forethe landlord’, to rebut the presumption 
„arising under section 103-B of the Bengal 
Tenancy Act qud not fpr the tenant to estabfish 
that the entry in the Record oieRigMs ise correct. 


Pat SToNEWIGG v. KEagrsSHwAR NARAYAN SINGH, - 


(1923) Pate 122; (1923) A. I. R. (Pat) 340 1022 

——-—— S. lll— Lease — Surrender, implied or 
express— LeasE, void, whether can determine prior 
lease. ° @ ° 

ee Where 4 new lease does not pass an inferest 

according to the contract, the acceptance of it 


e will notesperate as a sutrewder of the former lease ; 


in the case of surrender implied by law €rom the 
accepignce of a new lease, a coadition ought elso 
to be undersgood as implied by, law, naking void 
the surrender in case the new lease should be 
made, voidt and in case of an express surrender, so 
expressed as te show the intention of the párties 
to make the surrender only in condtderation of the 

ant, the sound construction of such instrument, 
oder to effectuate theintention of tie parties, 
would make that surrender also conditional, to 
be void fn case the grant should be Made void. 

Where & Hindu widow grants a permanent lease 
ofa plot of land ata fixed rent to a person who is 


ta 


TEM TRR 


T™nsfer of Properiy. Act—concld. 


T LN S . e . 
already in possession under a prior lease, at a, 
variable rent granted by the full owner and the 
grant is not intended to operate as a new lease, 
the object of the parties being merely to alter one 
of the most important incidents of the ten&ncy, 


that is, to fix the rent in perpetuity, the acceptance | 
' of the lease is not equivalent to an implied sur- 


render of the -prior lease. @ JAMIN MOHAN 
SARKAR v. DEBENDRA NARAVAN.SINGH 970 
—— -— 8. 144 — Lease — Non-payment of veni— 
Forfeituve, relief againsi—Period ef grqre in 
leasé, effect of— Failure to- pay arrears in lower 
Couvt—Plea of payment— Failure to prore— 
Relief against forfeiture, grant of — Discretian 
of Court. | 

The fact that a period of grace is allowed® 
by a lease for the payment of™xeut is 
no bar to the granting of relief against 
forfeiture, as the law treats the condition of fo1fei- 
ture as a penalty.intended to enforce the payment 
A the rent and liable to be relieved agast by the 

ourt. : : 

"A Court of Appeal is not precluded from granting 
relief against forfeiture because the offer to pay 
the “arrears was not made in the lower Courts. 

The failure of a tenant to prover a plea of 
payment set up by him does not necessari]y in 


itself Misentitle him to the equitable relief ag ainst ` 


forfeiture, i 

But a Court does not exercise its discretion 
improperly iu dern. to grant relief against for- 
feiture when there is the failure of the plea of the 
payment coupled with the failure to offer the 
arrears during the hearing in the lower Courts and 
particularly the fact that a sufficiently long period 
of grace givea by the lease was allowed to pass 
without payment. N ARJUN v NARAYAN, I9 N. IL. 
R. 50; (1923) A. I. R. (N.) 193 445 


U. P. Land Revenue Act (XIX of 1878), ss. 50, 53 
—Malikana righis— Sir lands—Zemindars, ivans- 
fers by, validity of. 

In villages wiere the proprietarv interest con- 
sists of two bodies, the ze-nindurs. who are entitled 
to receive a certain percentage on th» rental as 
malikana rights anl enjoy their sir at fixed con- 
cession rates, and the muafidars with whom the 
settlement is m&de and who collect rent, let out 
the land, pay Gov.rnnent revenue, and are in 
fact in full properietary management in all other 
respécts, the malikana rights, and the sir of the 
zemihdars ate not non-transferable. Section 53 
and not section 50 of the Land Revenue Act 
applies to the case of such zemindars. A HANS- 
RAJ v. BALDEO SINGH, 21 A. L. ]. 289; (1923) A. I. 
R. (A. 34, 1028 


. U. P. Land Revenue Act (III of 1901), s. 288 tk)— 


Partition proceedin2s— Question of proprieiary 
title decided by Awssistani Collector—Partition not 
confirmed by Collector—Suit in Civil. Court. 

A suit to decide a question of prdprietary title 
which €1as been raised in partition proceedings 
before g Revenue Court, cannot be *entertzincd 
by a Civil Court unless and until it has authority 
from the Revenue Court to entertain it, 

Where a question of 
partition proceedings beforean Assistant Collector, 

s 


roprietary title, raised ta - 


Vole713 E 


U, P, Land Revenue Aot, 1901—concld, - 
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2 détermined by that officer himself, but his deci- * nent Act to a District Pudge, nor has a District 
~gion is not confirmed by the Collector under section Judge jurisdiction to consider whether thg Im- 


131 of the U. P. Land Revenue Act, a suit to obtain 


provement Trust Tribunal has cpased to exist 


` title to the property is barred by section 233 (k) of or not, and if he decides that it has ceased tg exist 


the Act. ADEKoI DUBS v. Uma Dat, (1923) A. I. 
R. (A) 369. 292 
.8. 288 (k)— Partition by Revenue Court 
— Çivil suit lo disturb title established in par- 
tition, maintainability of. , E 
In partition proceedings, started in1o11,the plaint- 
iff was ordeged tb establish his proprietary title ip | 
a Civil Court. He instituted a suit which was dis- . 
missed by the First Court but was decreed by the 
lower “Appellate Court on oth April 1912. In 
between the decisions of the two Courts, the parti- 
tion “proceedings were completed. The plaintiff 
took no stet to bring the decision of the Civil 
Court to the notice of the Revenue Court either 
before or after the completion of the partition pro- 
ceedings. In ^ he sued for the recovery oí 
possessionaof his share: MEC 
Held, éhat section 233 (5) barred the suit. A 





- Ram CHARItRA v. MOHAN DEY, 21 A. L. J. 159; 


A) 267 


1923) A, I. R. (À.) 210; 45 A. 309 488 

U > Municipalities Act (II of 1916), s. 326— Act 
done inofficial capacity——Refusal io pay amount 
of bill—Swii to recover amount— Limitation, 
terminus a quo. 


- "Where some members of a Municipal Boatd, 


his decision is in girect breach of thé proVeus 
of sections 58 to 59 of the Town Improvement Act. 
A SUEHRANI KUNWAR y. B€&UKAN SINGH, 21 A. 
L. J. 193; (1923) A. I. R. (A). 286 * 628 
Will, orai-8-Preof of exact Words necessary—Pro- 


baie or Letters of Adminisiralion, when gan 
be granted. l 
Wher@an oral Will is pleaded it is necessary to 


prove, as far as possible, 
the testator. * 


Before a person is entitled to Probate or 


grant of Letters of Administration, he must : 


show that he is an executor or that under the 
Will the property has vested in him. 
A Will provided that the testator's two widows 


should adopt & boy named T; that if he was not ` 


available they should, in consultation with each 
other, adopt any other boy, and that in case of 
difference of opinion as to the boy to be adopted, 
the choice of the younger widow should prevail, 
The younger wife died during the lifetime of 
the testator; the elder adopted T. after her 
death : 

Held, that the elder widow had. the power 
to adopt T. which was not put an egd to by 


sitting in a matter concerning its finances, dis- *the death of her co-wife. N AMBADAS y. KASHI- 


allow an item. from a bill, suchrefsisal is a matter 
which concerns the carrying out of the duties 
of the -Board and amounts to an “official act,’ 
within the meaning of section 326 of the U. P. 


Municipalities Act, a‘d an action for- the 
recovery of the sum so deducted must, under 


. section 326, in order to succeed, be brought within 


six months from the date of the refusal. A ABDUL 
WAHID v. MUNICIPAL BOARD, ALLAHABAD, 21 A. 
L.J. 191390. & A.L. R. 327, (1923) A. S 
s. 826 — Right to collect carcasses of 
dead animals, tiaiure of—Suit relating to such 
vight— Limitation. 
The right to collect carcasses of dead animals 
within a Municipality is not a right relating t> 





eimmoveable property, and a suit relatinf® to the 


. -U. P. 


ion of such carcasses must be brought 
kah the special period of limitafton prescribed 
by section 326 of the U. P. Municipalities Act. 
A JHUNWA v. MUNICIPAL BOARD, DHAMPUR 21 A. 
L. J. rox; (1923) A. I. R. (A.) 179: 45 A. 267 ROL 
Town Improvement Act (VIII of 1919), 
ss. 56 to 59-—Question arising undeh 
Act—Reference by Land Acquisition Offigéer 
ło District. Judge— Jurisdiction to make or 
consider such veference— T mprovement Trust 
Tribunal, decision as to existence of, lqgality of. 
A Land. Acquisition Officer has no power to 
refer a question arising under the Town Improve- 


BAI, (1923) A. I. R. (N.) 27 979 
Witness — Examinaiton-in-chief — Cross-examina- 
lion— Reply, admissibility of— Hostile witness. 

The evidence elicited from a prosecution wit- 
ness under examination-in-chief answer to a 
question which could only be put in cross- 
examination is inadmissible, unless before the 
question was put, the prosecution declared the 
witness to be hostile. Pat JAGDEO SINGH v. 
EMPEROR, I Pat. 758; 4 P. L. T. 232; (1923) A. I. 
R. (PAT) 62;24 CR. L. J.69. - 117 


, examination of, when completed, 
The exathination of a witness ca&not be regarded 
as completed, uiftil thela t%tage at which the law 
authorises its continuance has “been passe. 


M MARUDA MATHU VANNIAN, In x, 16 L W. 
420; 43 M. L. J. 402; (1922) M. W, N. Gom 44 M. 
929; (1922) A. I. R. (M.) 512; 24 C. L. P. 124 9852 


Worknian’s Bteach of Contract Act (XIII of 1855) 
as amended 
Joint contractors, e 

' The Workman's Beeach of Contract Act is not 


confined in its scope to cases of advances to in- $ 


dividuals, it also applies tọ cases ef advances to 
‘more persons than one joiutly. M KANDASWAMI 
MUDALI v. GURUSWAMI PILLAI, 16 L. W. 883; 


3t M. L. T. 475; 44 M. L.J. 53 ; (1923) A* I. P 


(M). 184; 24 R L.J. 12 
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the exact words used by, 


by Act XII of 1920, scope of— 
se 


` 


